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SANT SINGH V. BASANT KAUR; 

tli:y had such a right both under law and 
custom, and that the plantiff was now estop- 
ped from questioning this right in view of 
the private partition to which he had ah 
ready given his assent. The point relating 
to jurisdiction was not seriously pressed 
before the lower Court apparently in view of 
the several rulings of this Court in which it 
has been held that a suit of this descri])tion 
is maintainable in a Civil Court. On the 
other points the learned Subordinate Judge 
found entirely in favour of the defendants, 
and as a result of those findings dismissed the 
plaintiff’s suit. The plaintiff has now filed 
a first appeal to this Court, and we have 
listened to lengthy arguments by Coxinsel. 
Defendants Nos. i and 2 having confessed 
judgment in this Court, the onl}^ contesting 
respondent to this appeal now is M usammat 
Basant Kaur, the widow. It is again urged 
before us on her behalf that Civil Courts 
have no jurisdiction to entertain this suit. 
The argument of the learned Vakil who re- 
presents her is two-fold. Firstly: it is contend- 
ed that section iii of tJic hand Revenue 
Act confers an absolute right over a joint 
land-owner (in which term is included also 
a widow having a life-interest) to apply 
for partition, and that if a Revenue Officer 
acting in pursuance of the powers pos-esvsed 
by him under section 115 allows or di'-’allows 
partition, he cannot be controlled by a 
Civil Court in the exercise of such a discre- 
tion. Reliance is also placed on section 158 
which ousts the jurisdiction of a Civil Court 
from taking cognizance of the manner in 
which a Revenue Officer exercises the powers 
possessed by him under the Act. But it 
is clear that here a question of title is in- 
volved and that section in does not deal 
with questions of title or with questions 
relating to the right of a joint land owner 
to obtain or compel partition which are in 
fact governed by sections 116 and 117 of 
the Act. As pointed out in Abdul 
Qadir v. Rabia (i), section in 
merely concedes to a widow a 1: cus standi 
before a Revenue Officer for claiming, that 
is, for applying for partition which she may 
or may not be entitled to obtain in virtue 
of her life-estate. In our opinion the proper 
course to adopt for the Revenue Officer in 

(il 41 Ind. Caa. 473; 4 P. R. 1917 Rev.; i P. 
W, R. 1917 Rev. 


tliis case would have been to proceed under 
section 117 and to have either stayed the 
]>roceedings for the determination of the 
question of the widow’s right to obtain 
partition by a competent Court or to have 
dctei mined the question himself as if ke 
were a Civil Court. He did not adopt 
either of the two courses open to him, and 
the question of title which was undoubtedly 
raivsed was left undisi)c)sed of. The rulings 
Bachan Singh v. Madhan Singh (2), Buta 
v.Jiivani (3), Bhag Bhari v. Wazir Khan 
(4) and Bur shot am v. Raj Devi (5} 
are clear authority for the proposition that 
the mere fact that the partition has taken 
place is no sufficient reason for holding that 
a civil suit subsequently instituted to 
decide the question of title which has not 
been disposed of during the partition pro- 
ceedings, is barred. 

Secondly, it is argued that as the parties 
had privately partitioned the property with 
mutual consent no (]ue.stion of title or in 
fact of any other nature arose for the de- 
termination of the Revenue Officer and con- 
sequently the orders passed by him were 
final and not liable to le questioned in a 
Civil Couit. We confess we are not at all 
impressed with the story of this so-called 
private partition. Th_re i-i no evidence 
worth the name on the record in suppoi t qf 
this story and in the absence of any reliable 
evidence to the contrary we must hold that 
no private partition took place. In fact 
the conduct of the plaintiff evidenced as 
it is, by the various applications that he 
made to the Revenue Authorities from time 
to time, militates against such partition and 
it is indeed strange that the plaintiff who 
had all along been contesting the right of 
the widow to obtain partition should sudden- 
ly on the 8th J une have changed his mind and 
agreed to forego a valuable right for prac- 
tically no consideration whatsoever. 

The next question is whether the widow 
is entitled to claim partition. It is argued 


(2) hi P. R. 1807 (F. B.) 

(3) 82. P. R. 1898 (F. B.) 

(4) 14 Ind. Cas. 45 ; 70 P. P.. 19:2 ; 91 P. 
W. R. 1912 : 124 P. It . R, 1912. 

(5) 19 Ind. Cas. 702; 219 P, R, WS; 129 
P, \V^ K, 19x3. 
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that the general rule as laid down in para- 
graph 15 of Rattigan’s Customary Daw and 
other rulings of this Court is that ordinarily 
a widow governed by the agricultural 
custom of the Punjab is not entitled to and 
that the buidcn of provim^ that she can 
claim partition is upon the widow. It is 
pointed out that in the present case the 
widow has absolutely failed to discharge 
the onus. 

A reference to section 3, sub-clause 2 
and section ill of the Land Revenue Act, 
however, makes it clear that a widow is a 
joint owner of land though with limited 
rights of ownership and as such is possessed 
of a statutory right to demand iiartition. 
Applying the ordinary rule of the law of 
evidence the onus is then clearly upon the 
party who disputes her right to obtain 
partition. We are not unmindful of the 
distinction between a widow's right to apply 
for partition and her right to obtain or 
compel partition so forcibly brought out 
in Abdul Qadir v. Rahia (i), but 
this, in our opinion, has nothing to do 
with the question of onus which is regulated 
by entirely different considerations. A 
widow may not be entitled to obtain parti- 
tion in view of her life-estate or in view of 
any established agricultural custom to that 
effect, but this must be proved by the party 

denies her that right. As held in 
Bhag Bhan v. Wazir Khan (.[), she 
has in virtue of her possession under the 
Land Revenue Act a clear unequivocal 
statutory right to demand partition,” and 
it is for the co-sharer who disputes that 
right to prove that by custom or for any 
other reason she is not entitled to obtain 
partition of the joint holding in which she 
is a co-sharer for life, lx is contended that 
in a later ruling repoit^d as Parshntam 
v. Raj Devi (5) this view w.^s not 
accepted and that in that case the burden 

of proof was tin own upon the widow. It 

will be observed, however, that the judgment 
in that case proceeded merely on tlie basis 
of paragraph 15 of Rattigan's Cus'.omary 
Law and that the attention of the learned 
Judges was probably not drawn either to 
section iii of the Laud Revenue Act or to 
the earlier decision of 1912. We entirely 
concur in the view enunciated in 

Bha Bhari v* Wazir Khan (4) and 


2 ^ 

have no hesitation in holding that the onus 
is upon the plaintiff. 

Counsel for the appellant, however, 
contends that his client did not produce any 
evidence in the lower Court in jToof of this 
issue, as the onus was laid upon the defend- 
ants which they failed to discliarge and 
wants opportunity to be allowed to produce 
evidence. We think there is force in this 
contention and we consequently remand 
the case to the lower Court for enquiry and 
finding on the following issue : — 

Whether by custom obtaining among the 
parties a widow is restrained from obtain- 
ing partition of the joint holding in which 
she is a co-sharer for life ? 

Return within three months. 

»s. D. Case remanded^ 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

MiscBi,n^NH()tis Civii< Appijai, No. 15 
OF 1922. 

September 8, 1922. 

Preseni’ — Mr. Batten, J. C. 

Musaminat BARI BAHU — Pi,aintii?f— » 
Ain^EIyl^ANT 
versus 

KUNDAN SINGH— Defendant- 
Respondent. 

Court Fees Act {VII of 1870), s. 7 (iv) (c) — 
SuU Jor dcclaraticn that certain sum settled as main- 
tenance and Jor amendment oj document — Nature 
of smt — Declaration with consequential rehrp~~Court^ 
jee payable — Specific Relief Act (/ oJ 1877), s* 31 
— Revision — Wrong view of law, 

A suit asking for a declaration that a certain sum 
of money was settled as the maintenance of the 
plaintiff, and for the amendment of a document 
to this effect, is, strictly speaking, a suit for a decla- 
ration with consequential relief under section 31 of 
the Specific Relief Act, and, for purposes of Court- 
fees and jurisdiction, it is governed by section 7 
(zi;) (r) of the Court Fees Act. (p. 32, col, 2.) 

An alleged wrong view of the law is not a ground 
for interference in revision, (p. 32, col. 2.) 

Devidas v. Ramljl, 13 lud, Cas. 864; 7 N. E. R. 
190 and Raj Krishna Dey v. Bepin Behary hey, 
17 Ind. Cas. 162; 40 C. 245; 16 C.L. J. 194; 17 C, 
W. N. 591, referred to* 
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Appeal prom , Appellate Decree 

No. 11^9 OF 1918. 

August 9, 1922. 

Present : — Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Chotzner. 
RAGHUPATI CHAaTERJEE— 
Dependant— Appellant 
versus 

NRISHINGHA HORI DAS and others 
— Plaintiffs, and other Defendants — 
Respondents. . 

.. Fraudulent transfer —Fraud accomplished - 
Transferee^ whether entitle^ to recover possession 
from transferor — Estoppel — Equity — Rule of dec%^ 
fiion. 

On no principle of justice, equity and good 
-conscienpe is a transferee, under a fictitious and 
fraudulent conveyance never intended to pass title 
and i^e'cuted without consideration to defraud 
the creditors, of the transferor, entitled to recover 
from the transferor possession of the property 
through the Court, if the fraudulent purpose has 
in fact been accomplished, (p. 7, col. i.) 

The balance of authority in such cases is in 
favour of permitting the defendant to set up the 
true transaction ; the maxim nemo allegans suam 
tierpitudinem audiendus est gives way to the maxim 
in pari delicto, potior est conditio possidentis, (p. '6, 
2.) 

Holman v.Johhson, (1775) i Cowp. 341 at p. 343; 
98 ’B. R. 1120, Preo Nath Koer v. Kazi Mahomed 
Shazid, 8 C. W. N. 62qf Nand Lai v. Jethu. Mal^ 
33 Ind. Cas. 255; 21 P. R.. 1916; 197 P. W. R. 1915 
and Chenvirappa v. Puttappa, 11 B. 708 ; 12 Ind. 
Jur. 102; 6 Ind. Dec. (n. s.) 466, relied upon. 

Where parties are concerned m illegal agreements 
or other transactions, whether they are mala pro- 
hibiia or maid in se^ Courts of Equity, following 
tie tules of law as to participators in a common 
‘Orime, will *not interpose to grant any relief, and 
will leave the parties where they find them giving 
. no relief and no countenance to claims of this $ort« 
In other words, wherever two or more persons are 
engaged in a fraudulent purpose to injure another, 
1nor equity will interfere to relieve 

I 


either of those persons, as against the other, ir<;>ni 
the consequences of their own misconduct, (p. 6, 
®ol. 2.) 

Story’s Equity Jurisprudence, Volume I, section 
481, relied upon. 

The strictness of the rule of estoppel by deed; has 
been much relaxed in recent tiin^s, and it has^ l^n 
maintained that where both^partiesto an indent^e 
' either know or had the means of knowing that it' is 
executed for an immoral purpose or in^contravention 
of a Statute, or of public policy in gend’al,. neither 
will be estopped from proving facts which will 
render the instrument void ab initio., (p..6, col. i#) 
(Case-law reviewed.) . , . ‘ 

If the purpose for which a fraudulerit assignnw^t 
is made, is not carried into execution, and Abtfiing 
IS done under it, the mere intension to effect^'a^ 
illegal object does hot deprive me, a^gnor 
right to take, his property back from the asrighee 
who has given no consideration for it. (p; ’3, col.^i.) 
Jadu Nath Poddar v. Rup : Lai Poi^ddr, 33 'fc* 
. 967 ; 10 C. W. N. 650^.4 C. L. J. 22, . Petherpermal 
Chetty V. Muniandy Servaig 35 C. 551; 10 Bom^.L. 
R. 590 ; 12 C. W. N. 562 ; 5 A. L. J. 290 ; 7 C. L/J. 
528 ; 14 Bur. L. R. 108 ; 18 M. L. J. 277; 35 't A. 
98 ; 4 M. L. T. 12,; 4 L. B. R. 266 and 
V. Bowers, (1876) i Q. B. 291 ; 46 L. J, Q. B. 59 ; 
34 L. T. 938 ; 24 W, R. 499, relied upon. ' 
Appeal against the decree of the. Sub- 
ordinate Judge, Second Court, BurdWfc^, 
dated the 28th of February 1918, fevers^g 
that of the Munsif , Second Court at 
dated the 30th January IQI5. 

Babus Mohendranath Ray (with him Babu 
Baranasihashi Mukherjee); for >tBe 'Appd- 
■ lant. — ^The plaintiff bases his claim to recover 
possession upon a fictitious mortgage Which 
was a fraudulent device to delay, if r^ot/to 
defeat, the creditors of the 'mortgagor. ..The 
fraudulent purpose of the fictitious transac- 
tion has been accomplished. The quesijion 
is whether the plaintiff is entitled to recover 
, possession as against the true Owner on -the 
basis of the fictitious transfer, nnd Whe^fcr 
the true owner is, estopped from $^ttihg'; tfp 
the true character ot the traiisactioxt Aq 
defeud bis possession* 
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My submission is that on principte as well 
as on authority the plaintiff’s suit is bound 
to fail. # 

Although in Jadu Nath Poddar v. Rup Lai 
Poddar (i) the last word on the subject has 
been said when recovery is claimed by 
the fraudulent grantor, the principle 
which induced the Court to allow the 
grantee to retain his ill-gotten gain cannot 
be invoked when the grantee seeks the 
assistance of the Court to take away 
from the grantor what rightfully belongs 
to the latter. There is clearly a differ- 
ence between a man's putting forward 
his misconduct as a cause of action and his 
setting it up as a defence. It is true that 
the Court ^1 not permit a plaintiff to set 
up his iniquity as a cause of action, but 
there may be circumstances such as the 
present in which an iniquity is a good de- 
fence to a catise of action; for where both 
parties to an action are equally to blame, 
a Court of justice will leave them where 
they are and will refuse active assistance to 
either of them. See Per Lord Mansfield in 
Holman v. Johnson { 2 ). See also Scott v. 
Brown (3). The right of the fraudulent 
grantor to plead such a defence has been 
recognised b^^ the highest judicial authority, 
both . Indian and English. See Babaji v. 
Krishna (4), Preo Nath Koer v. Kazi 2\Ioham^ 
ed Shazid {5), Yammati Krishnayya v. 
Chundru Papayya (6), Honapa v. Narsapa 

(7) , Petherpermal Chetty v. Muniandy Servai 

(8) , Nand Lai v. Jethu Mai (9) and 
Gascoigne v. Gascoigne (10). 

There is neither law nor equity in favour 
of the plaintiff in the present case and he is 
not entitled to any assistance from the 
Court in his attempt to appropriate what 

(1) 33 C. 967 ; 10 C.W. N. 650 ; 4 C. L. J. 22. 

(2) (1773) I Cowp. 341 atp. 343; 98 B. R. 1120. 

(3) (1892} 2 Q. B. 724 at p. 728 ; 61 D. J. Q. B. 
738 ; 4 R. 42 ; 67 L. T. 782 ; 41 W. R. 116; 57 J. 
P. 213. 

(4) xS B. 372; 9 Ind. Dec. (n. s.) 756. 

(5) 8 C. W. N. 620. 


is not his, for which he paid no consideration 
and which rightfully belongs to the defend- 
ant in possession. 

Babu Ram Chandra Mazumdar (with him 
Babus Brajalal Chakrahurtty and Narendra 
Nath Chaudhury), for the Plaintiffs-Respond- 
ents. — ^The authorities on the effect of fraudu- 
lent transfers have recognised a clear distinc- 
tion between the class of cases in which the 
fraudulent purpose has been accomplished 
and that in which the fraud has not been 
effectuated. After the fraud is perpetrated 
the real owner who is a perpetrator of the 
fraud cannot be permitted to say that the 
apparent is not the real state of things. If 
it were otherwise there would be nothing to 
check such cases of clandestine transactions 
in fraud of creditors. Thus, for the protec- 
tion of society and not for the purpose of 
helping a participator in a fraudulent 
transaction, it is necessary that the 
real owner should not be permitted to set 
up his own fraud even in defence. The 
defendant by his own deliberate action 
created an ostensibly valid title in the 
plaintiff. It is, therefore, inconsistent with 
all principles of justice, equity and good con- 
science to permit him to invoke the assist- 
ance of the Courts to enable him to escape 
frojn the consequences of bis own action. 
See Sidlingappa v,Hirasa (ii). Refers also 
to Jadu Nath Poddar V, Rup Lai Poddar (i), 
Akhil Prodhan v. Manmatha Nath (12), 
Doe d. Roberts v. Roberts (13). The case in 
Preo Nath Koer v. Kazi Mahomad Shazid 
(5) only follows Babaji v. Krishna (/i^) and 
no independent reasoning was assigned for 
that decision. 

Babu Baranasibashi Mukherjee, in reply 
refered to Rohinson*s Settlement, In re, 
Gant V. Hobbs (14), Sreemutiy Debia Chow* 
dhrain v. Bimola Soonduree Debia (15), 
Honapa v. Narsapa (7), Rajab Ali v. 
Hedayel Ali (16). 

Babu Krishna Lai Banerjee, for Defend- 
ant No. 5 Respondent. 


(6) 20 326 ; 7 Ind. Dec. (n. s.) 231. 

(7) 23 B. 406 ; 12 Ind. Dec. (n s. ) 270. 

(8) 35 C. 551 ; 10 Bom. B. R. 590 ; 12 C. W. N. 
562 ; 5 A. D. J. 290 ; 7 C. h, J. 528 ; 14 Bur. D. R. 
X08 ; x8 M. L. J. 277 ; 35 I. A. 98 ; 4 M. L. T. 12 ; 
4 L. B. R. 266 (P. C.). 

(9) 33 Ind. Cas. 235 ; 21 P. R. 1916 ; 197 P. W. R. 


^ (10) (1918) I K. B. 223 ; 87 L. J. R. B. 333; 1:8 
b* T. 347 ; 34 T. L. R, X68. 


(11) 31 B. 405 at p. 410 ; 9 Bom. D. R. 542* 

(12) 22 Ind. Cas* 86 ; 18 C. L. J. 616 at p. 619* 

(13) (1819) 2 B. & Aid. 367 ; 20 R. R. 477; 106 
B* R. 401. 

(14) (1912) 1 Ch. 717 at p. 7*5; 81 D. J, Ch. 393; 
106 L. T. 443 ; 28 b. R. 298. 

(15) 21 W. R. 422 atp. 423. 

(xO) 29 Ind. Cas. 699; 22 C. I#. J. X97 at pp, 203* 
S08: 19 C« W. N. 
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JUDOHENT.— This is an appeal by the 
second defendant in a suit for recovery 
of immoveable property on establishment 
of title. The disputed land belonged to 
one Saha and was occupied by one Mallik 
as a tenant under him. On the 15th June. 
1886, Saha executed a mortgage-deed in 
favour of Das. This transaction, it has 
now been ascertained, was fictitious, and 
the mortgage was effected solely with a 
view to delay, if not to defeat, the creditors 
of Saha. Das sued on the mortgage, 
obtained a decree, and on the 7th November, 
1892, became purchaser at the sale which 
followed in due course. The fifth defend- 
ant is the representative-in-interest of 
Saha. The second defendant is the suc- 
cessor of Mallik. The plaintiffs are the 
representatives of Das. They commenced 
this action on the 2nd January 1914 for 
declaration of their title by purchase at 
the mortgage sale and for recovery of posses- 
sion. The claim was contested by the 
second and fifth defendants ; they united 
and urged that the mortgage was fictitious 
and had not vested the title in the plaintiffs. 
The Courts below have found that the mort- 
gage was fictitious and was a fraudulent 
device to delay, if not to defeat, the credi- 
tors of the mortgagor. The Courts below 
have further held that the fraudulent pur- 
pose was, in fact, accomplished. The 
Courts have, however, disagreed upon the 
question whether, upon these facts, the 
plaintiffs were entitled to relief. The Trial 
Court held that as the mortgage was ficti- 
tious, no title had passed to the plaintiffs, 
who could not consequently claim a declara- 
tion of title and recovery of possession. 
The Subordinate Judge, on the other hand, 
has held that, as the fraudulent purpose had 
been accomplished, the mortgage must be 
deemed operative and unimpeachable bet- 
ween grantor and grantee, and the plaintiffs 
were,consequently,entitled to recover posses- 
sion. The second defendant, the tenant, 
alone has appealed against this decree. 
The fifth defendant, who holds the superior 
interest, was joined as a respondent to the 
appeal, and has prayed for an order that 
she might, if necessary, be transferred to the 
category of appellants. There can be no 
question that the second defendant is 
competent to maintain the appeal. Be 
n a transfeieo of the tenancyi and while 


he has been accepted as tenant by the fifth 
defendant, the plaintiffs have questioned 
the legality of his purchase on the allega- 
tion that the tenancy is non-trausferable. 
The second defendant has, ‘ consequently, 
a substantial interest in the determination 
of the question whether the superior interest 
has vested in the plaintiffs or is still held 
by the fifth defendant. 

The history of the development of the 
Law of Fraudulent Conveyances in Indian 
Courts was reviewed in Jadu Nath Poddar 
V. Rupial Poddar (i). It was ruled in 
that case that, if the purpose for which the 
assignment is made, is not carried into 
execution, and nothing is done under it, 
the mere intention to effect an illegal object 
does not deprive the assignor of his right 
to recover the property back from the 
assignee who has given no consideration 
for it. This view was approved by the 
J udicial Committee it: Petherpermal Chetiy v. 
Mimiandy Servai (8). The Indian Trusts 
Act, likewise, enacts in section 84 that where 
the owner of property transfers it to another 
for an illegal purpose, and such purpose 
is not carried into execution, or the transferor 
is not as guilty as the transferee, or the effect 
of permitting the transferee to retain the 
property might be to defeat the provisions 
of any law, the transferee must hold the 
property for; the benefit of the transferor. 
This is a modification of the stringent rule 
enunciated in the earliest cases, namely, 
that a person is not entitled to ask a Court 
of Justice to afford him relief from the con- 
sequences of his own misconduct. The 
later cases enunciate the more lenient rule 
that the real nature of the transaction 
should guide the Court in determining the 
real rights of the parties. Thus has been 
slowly evolved the modern rule that, 
although where the intended fraud has 
been carried into effect, the Court will 
not allow the true owner to resume 
the individuality which he has once cast 
off in order to defraud others, yet if 
he has not defrauded any one, the Court 
will not punish his intention by giving his 
estate away to another whose retention 
of it is an act of gross fraud ; C/. Taylor 
v. Bowers {17). 


T. 
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We have next to consider the class of 
cases where the fraudulent purpose has 
in fact been accomplished. In such cases, 
it is well settled that the Courts will not aid 
a fraudulent grantor to reclaim, or recover 
from his transferee, property transferred in 
fraud of creditors, or its proceeds. The 
object of the rule is not to protect the fraudu- 
lent grantee, but to protect society, and 
this purpose .cannot be achieved without 
allowing the grantee to retain his ill-gotten 
gains. The reasons for the rule have been 
expressed in a variety of ways : (i) consider- 
ations of public policy as well as the 
expressed provisions of the Statute of 
Frauds forbid relief against a transaction of 
this nature ; (2) the Courts refuse to in- 
terfere, not because they approve the re- 
prehensible conduct of the confederate but 
.because they will not aid the other party 
ill an illtgal undertaking ; (3) the law will 
not permit a party to deliberately put his 
property out of his control for a fraudulent 
purpose and then, through the intervention 
of the Courts, regain the same . after his 
fraudulent purpose has been accomplished ; 
(4) where both parties are equally culpable, 
.the law will leave the parties where it finds 
them> and not engage itself to determine 
the rights of the matter as between them ; 
(3) when a suitor applies for equitable 
relief, he must come into Court with clean 
hands, with respect to the matters concern- 
ing which he asks relief ; (b) he who doth 
fraud may not borrow the hands of the 
Chancellor to draw equity from a fountain 
his hand hath polluted; (7) when property 
has been fraudulently conveyed, the grantor, 
his heirs and assigns are afterwards estopped 
to set up the fraud as a foundation for an 
action for the recovery of the property. 
We have stated the leading reasons usually 
assigned in support of the rule enforced 
when recovery is claimed by the fraudulent 
grantor, in order to enable us to determine 
what rule should be enforced when a re- 
covery is sought by the fraudulent grantee. 
Upon that question, there has , been diver- 
gence of judicial opinion, as is indicated 
by the decisions in Montefiori v. Monf 'efidri 
(18) and Holman v. Johnson (i). 
In Montefiori v. Montefiori (18), 


I^ord Ma'nsfifeid, C. J., when invited to decide 
whether a note without consideration' given 
fraudulently to carry on a marriage treaty, 
shall be good against the drawer, observed 
that, 

“no man shall set up his own iniquity as a de- 
fence any more than as a cause of action,” 'V. 

On the other hand, in Holman John- 
son (2) lyord Mansfield, C. J., observed 
as follows : — . 

“The objection, that a contract is immoral or 
illegal as between plaintiff and defendant, sounds 
at all times very ill in the mouth of the defendant. 
It is not for his sake, however, that the objection 
is ever allowed , but it is founded in general prin- 
ciples of policy, wliich the defendant has the 
.advantage ot. contrary to the real justice, as b(,t- 
ween him and the plaintiff, by accident, if I may 
so say. The principle of public policy is 'this ; 
ex dolo mala non oritur actio. No Court will lend 
its aid to a man who founds his cause of act* on 
upon an immoral or an illegal act. If, frpm tlie 
plaintiff's own stating or otherwise, the cau^e 
of action appears to arise ex turfyi causa, or the 
traUvSgression of a positive law of this country, 
there the Court says he has no right to be assisted. 

, It is upon that ground the Court goes ; not |or 
the sake of the defendant, but because they will 
not lend their aid to such a plaintiff. So if the 
jdaintiff and the defendant were to change sides 
and the defendant was to bring his action agai^t 
the plaintiff, the latter would then have the ad- 
vantage of it ; for where both are equally in fault, 
potior est conditio d'efendentis.** 

This radical divergence of opinion is 
reflected in other judicial pronouncements. 
In Babaji v. Krishna (4)' Sir Chaiies 
Sargent, C. J., remarked that in Chenvirappa 
V. Piittappa (19) no authority of a Court 
of Equity wds cited which questions the 
right of a fraudulent grantor to plead such 
a defence, and he ruled that the defendant 
should be heard. This decision was followed 
by Banerjee and Pargiter, JJ., in Preoa Nath 
V. Kazi Mahomed Shazid (5), "when they 
held that in a suit for recovery of land, the 
defendant is not debarred ffom pleading that 
a transaction is henami, by reason of Ms 
having previouriy successfully set up the 
benami trknsaction to defraud creditor^; 
it was competent for him to show 
the real nature of the transaction 
in order to defend his position and defeat 


(19) It B, 70$: u Ind* Jur. xoai 6 Zad, Dta 
(N. s.) 4 ^. 


(18) (1762) X Bla-jki W 3'C>; 96 E*. R 203. 
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the claim of the benamidar. It is different 
where, as in Banka Behary v. Raj Kumar Dass 
(20), the real owner who has successfully 
s^t up the hcnami transaction to defeat 
or ' defraud his creditors, himself asks for 
relief as plaintiff, on the allegation that the 
transfer relied upon by the defendant is a 
benami transaction. The Court wdll, in 
Such a case, refuse relief to the party who 
set? up Ills own fraud, and will leave matters 
where they are. But that principle does not 
hold good where the defendant in possession 
seeks to show the real nature of a transac- 
tion to defend that possession. This view is 
identical with that adopted by Benson, J , in 
Yaramati Krishnayya v. Chundru Papayya 
(6) namely, that if a benamidar, who has used 
a fraudulent transfer in his name, to defeat 
an execution levied by his ostensible trans- 
feror, were to seek the assistance of the 
Court to obtain possession from the latter, 
the Court might well allow the transferor 
to plead the real facts, even though the 
plea involved a declaration by the defendant 
of his own turpitude. This opinion, subse- 
quently approved by Farran, C.J., in Honapa 
. V. Narsapa (7), dissenting from Par am Singh 
v. Lalji Mai (21), was fortified by reference to 
the dictum of Parker, J., mV enkatramanna v. 
Viramma (22) to the effect that when a deed 
is made for an illegal or immoral purpose, a 
defendant against whom it is sought to be 
enforced may — not for his own sake, 
but on grounds of public policy — show the 
turpitude of both himself and the plaintiff. 
A similar view was adopted in Janardan 
v. Paikanlala (23) and Maniram v. Ganesh 
( 24 )- 

The respondents have, however, relied 
strongly upon the decision of Sir Law- 
rence Jenkins, C. J., in Sidlingappa v. 
Hirasa (ii) where it was ruled that the 
defendant would not be permitted to in- 
voke the aid of the Courts to enable him 
to escape from the consequences of a fraudu- 
lent sale-deed, which ostensibly created 
a valid title in the plaintiff. But we 
must observe that the authority of the 

(20) 27 C. 231 ; 4 C. W. N. 289 ; 14 Ind. Dec. 
(N. s.) 153. 

(21) I A. 403 ; I Ind. Dec. (n. s.) 319. 

(22) 10 M. 17; II lad. Jur. 18; 3 Ind. Dec. 
(n, s.) 762. 

(23 7 C. P. L. R. 50. , 

(24) 4 Ind, Cas. 233 ; 5 N. L. R. 146. 


case principally relied upon by Jenkins, 
C, J., namely, Doe d, Roberts v. Roberts 
(13) must be deemed to have been consider- 
ably weakened by Prole v. Wiggins (25) 
where Tindal, C. J. permitted the defendant, 
who was sued for debt on a bond, to plead 
that the bond was given to defeat the pro- 
visions of a certain Statute, and distingu- 
ished the earlier case on the ground that 
the defence therein set up was inconsist- 
ent with the deed. See Gascoigne v. Gas- 
coigne (10). The view that the illegality 
of a contract may be set up by way of defence 
to an action on the contract, even if it does 
not appear on the face of the contract, is 
supported by high authority; Cork and Yon- 
ghat Ry., In re (26), Jones v. Merionethshire 
Permanent Benefit Building Society (27). 
It is equally clear that, when the object 
of the contract is illegal, the whole trans- 
action is tainted with illegality ; no right 
of action exists in respect of anything 
arising out of it, and it is the duty of thd 
Judge to take the objection that the con- 
tract is illegal and void ; Montefiore v. 
Monday Motor Components Co. (28), Scott 
v. Brown (3), Robinson's Settlement, In re, 
Gant v. Hobbs (14), North-Western Salt Co. 
V. Electrolytic Alkali Co. (29). 

One of the decisions mentioned in Sidlin- 
gappa V. Hirasa (ii) is that of Braken- 
buryv. Brackenhury (30). There, a convey- 
ance of land had been made, as in Doe d. 
Roberts v. Roberts (13) to give a fictitious 
qualification to kill game, and this con- 
veyance — ^which was in fraud of the policy 
of the then law requiring that a man, in 
order to sport, should have a quali- 
fication in landed property — ^had been lent 
by the proper owner of the land to the 
ostensible transferee, to enable the latter 
to commit a fraud upon a third per- 
son. The transferee was about to sue 
in ejectment to obtain possession of the 

(25) (1836) 3 Scott. 601 ; 3 Bing. N. C. 230 ; 43 
R. R. 621 ; 2 Hodges 204 ; 6 L. J. (n. s.) C. P. 2; 
132 B. R. 398. 

(26) (1869) 4 Ch. 748 ; 39 L. J. Ch. 277 ; 21 h . T. 
735 ; 18 W. R. 26. 

{27) (1892) I Ch. 173 ; 61 L. J. Ch. 138 ; 63 L. T, 
685 ; 40 W. R. 273 ; 17 Cox C. C. 389. 

{28) (1918) 2 K. B. 241 ; 87 L. J. K. B. 907 ; ir^ 
L. T. 340 ; 62 S. J. 585 ; 34 T. L. R. 463* 

(29) (1914) A. C. 461 ; 83 D. J. K. B. 530: no 
U T. 852 ; 58 S. J. 338 ; 30 T. L. R. 313- 

(30) (1820) 2 J. & W. 391 ; 22 R.R. 180; 37 B. R. 

677. 
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land^ when the proper owner filed a bin 
in Equity for an injunction to restrain the 
action and delivery of the deed. Eord 
Eldon held that a Court of Equity should 
grant relief to neither party, and the in- 
junction asked for was consequently re- 
fused. This rather favours the view that the 
plaintiff, whether he be the grantor or the 
grantee, should not be assisted by the 
Court ; see Cecil v. Butcher (31). 

The strictness of the rule of estoppel 
by . deed has been much relaxed 
in recent times, and it has been main- 
tained that, where both parties to an inden- 
ture either know or had the means of know- 
ing that it is executed for an immoral purpose 
or in contravention of a Statute, or of public 
policy in general, neither will be estopped 
from proving facts which will render the 
instrument void ab initio ^ for, although a 
party will thus in certain cases be enabled 
to take advantage of his own wrong, yet 
this evil is trifling in comparison with the 
flagrant evasion of the law that results 
from an opposite rule. 

It may further be observed that in Sid- 
Ungappa v, Hirasa (ii) reliance was placed 
upon the decision of the Bengal Sadar Court 
in Abhoya Char an v. Trilochan (32). As 
pointed out in Jadu Nath Poddar v. Rup Lai 
Poddar (i), this case was followed in Kaleenath 
v. Doyal Krisio Deb (33), though with con- 
siderable hesitation by Sir Charles Hobhouse, 
J., and the latter case was expressly dissent- 
ed from by Sir Richard Couch, C. J., in 
Sreemutty Debia Chowdhrain v. Bimola 
Soonduree Debta (15), where the deci- 
sions of the Judicial Committee in Ram 
Surun Singh v. Pran Peary (3.4) and Oodey 
Kcowur V. Ladoo (35) were applied. We 
are consequently unable to follow the 
decision in Sidlingappa v. Hirasa (ii) or 
the Is^ter decision, substantially to the same 
effect, in Nahanna Pachhasaheb v. Sabini- 
bM (36), which also wa% based on the 

(31) (1821) 2 J. & W. 565 ; 22 R. R. 213 ; 37 E. 
R. 744. 

(32) (1859) Beng. S. D. A. 1639. 

(33) 13 W. R. 87. 

(34) 13 I. A. 551 ; 15 W. R. P. C. 14 ; 2 Suth. 
P. C. J. 386 ; 2 Sar. P. C. J. 620; 20 E. R. 656. 

(35) 13 M. I. A. 585 ; 15 W. R. P, C. 16 ; 6 B. L. 
R. 283 ; 2 Suth, P. C. J. 388 ; 2 Sar. P. C. J. 628 ; 
20 E* R- 669. 

(36) 12 I»d. Cas. 383 ; 37 B. 217 ; 13 Bom, E. R. 

%ou* 


authority of Doe d, Roberts v. Roberts (13). 
On the other hand, the cases rf Preo Nath 
Koer V. Kazi Mahomed Shazid (5) and 
Babaji v. Krishna (4) appear to us to 
lay down the correct rule on the sub- 
ject. 

The following passage from Story 
may be usefully recalled here (Equity 
Jurisprudence, Volume I, section 421 and 
Note, English Edition by Randall, 1920, 
section 298). 

'*In general, where parties are concerned in 
illegal agreements or other transactions, whether 
they are mala prohthiia or mala in se, Courts of 
Equity, following the rule of law as to parties 
pators in a common crime will not interpose to 
grant any relief acting upon the known m.'ixim — 
Jn pari delicto potior es conditio defendentis ei 
possidentis. The old cases often gave relief, both 
at law and in equity, where the party would other- 
wise derive an advantage from his iniquity. But 
the niodern doctrine has adopted a more severely 
just, and probably politic and moral rule, which 
is, to leave the parties where it finds them, giving 
no relief and no countenance to claims of this sort.** 

The view we take accords with that 
adopted in Nand Lai v. Jethu Mai (9), where 
Shadi Eal, J., pointed out that the balance 
of authority in such cases is in favour of. 
permitting the defendant to set up the true 
transaction ; the maxim nemo allegans yuani 
turpitudinem audiendus est, gives way to 
the maxim m delicto potior est conditio 
possidentis. 

We may now usefully recall the words 
of Baldwin, J., in delivering the opinion 
of the Supreme Court of the United States 
in Bartlev. Nutt, Administrator of Coleman 
( 37 ):- 

“The law leaves the parties to such a contract 
as it found them. If either has sustained a loss 
by the bad faith of a particeps criminis' it is but 
a just infliction for pre-meditated and deep y prac- 
tised fraud which, when detected, deprives him 
of anticipated profits, or subjects him to unex- 
pected losses. He must not expect that a judi- 
cial tribunal will degrade itself by an exertion 
of its powers, by shifting the loss from the one 
to the other, or to equalize the benefits or bur- 
thens which may have resulted by the violation 
of every principle of morals and of laws.*' 

Or, as Chancellor Walworth states it: 

“Wherever two or more persons are engaged 
in a fraudulent .transaction to injure another, 
neither law nor equity will interfere to relieve 
either of those persons as against the other, from 
the consequences of their own misconduct." 


(37) {1830) 4 Petet# 184: 7 Ed. Saj. 
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BoU v. Rogers (38) ; see vXso Randall v. 
Howard (39), Wheeler Sage (40), Dent 
V. Ferguson (41), v. Boker (42). 

What, then, is the true aspect of the 
relative situation of the parties A. exe- 
cutes a conveyance of land in favour of 
B, B. sues A. to recover possession. A. 
answers and establishes that, as B. is well 
aware, there was no consideration for the 
deed, that the transaction was fictitious 
and that the conveyance was never in- 
tended to pass title. B. retorts, with 
cynical frankness, that though this be 
the truth, yet, as he conspired with A. 
to create the document so as to cheat C., 
a creditor of^., who might otherwise have 
pursued the property, his conduct has 
been so meritorious that he is entitled 
to invoke the aid of the Court in his endeav- 
our to appropriate what rightfully belongs 
to A. We are unable to appreciate on 
what conceivable principle of justice, 
equity and good conscience, the Court 
may be thus called upon to promote actively 
the roguery of B. at the expense of A,; 
merely because B. has helped A. to cheat C. 
it does not follow that the Court should assist 

to cheat A. We are dearly of opinion 
that the plaintiffs in the present case have 
established no daim whatsoever to the 
assistance of the Court to enable them 
to commit a fraud upon the true owner and 
they must be left to congratulate themselves 
upon nothing beyond a useless mortgage 
and the memory of a successful fraud which 
has brought them no benefit whatever. 

The result is, that this appeal is allowed, 
the decree of the Subordinate Judge set 
aside and the suit dismissed with costs 
in all the Courts. 

S. D. Appeal allowed, 

(38) (1832) 3 Paige 157. 

(39) (1862) 2 Black. 585 ; 17 Law. Ed. 269. 

(40) (1863) I Wallace 518 ; 17 Law, Ed. 646. 

(41) (1889) 132 U. S. 50 ; 33 Law, Ed. 242. 

(42) (1893) 150 U. S. 334 ; 37 Law.. Ed. 1093. 


PESHAWAR nraZOAL OOMIOS* 
SIONER’8 OOimT. 

Civn, Revisiok No. 40 of 192a. 
December 5, 1922. 

Present Pipon, J. C. 

CHET RAM AND oTHEEs— D efendants— 
Petitioners 
versus 

KANSHI RAM— PLAINTIFF— Respondent. 

CivU Procedure Code (Act V of 1908), 0 , 
XXXII, rr. 7, 3 — Nent friend or guardian— 
Reference to arbitration— Agreement— Leave of Coi/rt 

Irregularity — Minor substantiaUy represented^ 

Assumption — Joint Hindu family — KarUi Re, 
ference to arUtredion— Jurisdiction of Court. 

The next friend or guardian of a minor can 
make an agreement to refer to arbitration on 
hahaif of the minor, under O. XXXII, r. 7, Civil 
Procedure Code, without the leave of the Court. 


^ Hardei) Sakoi v. Gauri Shankar, 28 A. 35 ; 2 A. 

I, , j. 493: A. W. N. (1905) 171 and Lutawan Kubar 

V. Lachiya, 21 Ind. Cas. 989 1 3® ^ • ru A. L. 

J. 57, rdirf upon. ..... 

A mere irregularity in procedure m arbitration 
cannot vitiate a reference to arbitration 
where the interests of the minor have in no way 
been prejudiced, (p. 9, col. i.) . 

Umed Singh v. Sobhe^ Mai Dhadha, 32 Ind. 
Cas. 161 ; 20 C. W. N. 137; 30M. L. J. 67; 14 
A. L. J. 97 : 3 L W. 145: 19 M. I<. T. 108; 23 C. 
h. J 130 : (1916) I M. W. N. 67 : 18 f;Bom. h. ». 
308 : 43 C. 290; 43 I. A. I (P. C. . foUowrf. 

Therefore, a reference to arbitratoon by the 
Buardian of a minor does not fail on the techm'cal 
^ound that the leave of the Court was not ex- 
oresriy recorded, (p. 9, col. !•) ... 

Where a minor is substa n t i all y represented by 
a guardian ad litem, an appedntoent by tte Court 
under O. XXXIl, r. 3. of the Ovd PW^iue 
Code can be assumed from the action of ^ Coi^, 
provided that the guardian reaUy a<^ m the. m- 
terest of the minor and the minor is m no way 
tireiudiced. (p. 9. 21 p ro, col. 1,) 

Waltan v. Ranke Behari Pershad Stngh, 30 C. 
1021 : 30 I. A. 182; 7 c. W. N. 77^: 5 Bom. I.. R. 
822 ; 8 Sar. P. C. J. 51* (B- C.), r^ed on. 

If the Court accepts the pleas of a major 
defendant on behalf of a minor defen^t, the 
action of the Court amounts substantially to . a 
recognition of the major defendant as guardian 
ad litem for the minor, (p. 9. J*'L. .... 

Obiter— the Karta of a ]omt Hmdu fam^ 
can act,' without specific app^tment. M.g^. 
Sw of the minor. But a Court must dedde 
whether or not he was actmg' in the interest of 
the minor, (p. 10, col. 1.) , . . . 

Lackersfeen v. Rostan, 7 C. 3*J 3 Ind. Dec. (N. s.) 

®^On«**a ”^«ence to arbitration is made, the 
Inrisdiction of the Court is ousted and any order 
JW after such refer^ee, excqit imder the mo- 
visions of the law relating “bltrato, fa «so 
facto an iH«‘Ed o*det made without jnrfadlctton. 

fcSSi d}» V? JamhM, 10 P. R. 1899, upon . 
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Pethaiii -for revision of an order of the 
District Judge, Ahbottabad, dated the 2ist 
January 1922. • 

Mr. Diwan Chand, ^R. S., for the Peti- 
tioners. ‘ ^ ^ - 

'Mx.-Pmma Nand, R. vS., for the Re- 
spondent. 

JUDGMENT. — The material facts of this 
case are these. The parties concerned are 
the descendants of Sukh Raj. Kanshi Ram, 
plaintiff, grandson of vSukh Raj, lodged 
a suit for . rendition of accounts against 
Chet Ram and Hemraj, sons of Sukh Raj, 
and Fakir Chand and Harnam Das, grand- 
sons of the same. Fakir Chand and 
Haniapi . I)as are minors, and the plaint 
recited that they were sued through their - 
mother Musammat Gopi. Musammat Gopi- 
njade no appearance, and pleas were 
ppt in by Chet Ram and Hemraj on 
behalf of all the defendants jointly. An 
application was then made by all the parties 
to the suit for a reference to arbitration. 
In’ this" application Hemraj was stated to 
be the' guardian of- the minors, and his 
statement was recorded declaring that he 
was responsible for their interests. An 
award was . duly filed by the arbitrator, 
finding Rs. 2,500 due to the plantiff from 
the defendants jointly in addition to a one- 
quarter share in certain immoveable proper- 
ty. , The Munsif, on finding that the amount 
granted by the award removed the case from 
his jurisdictional powers, submitted it at 
once to the District Judge for transfer with- 
out hearing objections to the award. The 
District Judge transferred the case to the 
Court of 'Muhammad Sarwar Khan, Judicial 
Extra Assistant Commissioner. Objec- 
tions to* , the award were then put 
in. It was represented that Hemraj 
had not been appointed guardian 
ad litem of the minor defendants, and 
that his interest was adverse to them. An- 
other objection was taken on the ground 
of the minority of the plaintiff and his com- 
petency to refer to arbitration. The Judi 
cial Extra Assistant Commisssoner passed 
no order setting aside the award, but 
directed that the name of Hemraj should 
be expunged as guardian ad litem of 
tlje minor defendants, and that Musain- 
tMat Gopi was . appointed guardian ad litem. 
The order continued that, since proceedings 
wre starting nm, no question arose 


im 

as to the validity or otherwise of the awafd. 
The hearing of the case was then begun on 
the- merits. At a later date, owing to ^the'' 
necessity of re-distribution work among 
Judicial-Officers, the case was withdrawn Tor' 
trial by the District* Judge. The Dis'^rict 
Judge held that the reference to arbitration' 
was a valid one, that it still subsisted, and ' 
that the Judicial Extra Assistant Cbm-- 
missioner in - hearing the case ' bn ' 
its merits, was fundus officio and 
without jurisdiction. No object'on, valid 
under paragraph 15, Schedule II, Civil Pro- 
cedure Code, having been urged against the 
award, he passed a decree according to its 
terms. 

An application for revision to this Court 
has been made by the defendants. 
The first ^ argument put forward' 
for the petitioners is, that the reference 
to arbitration was invalid from the 
beginning. I do not propose to re-open 
the quCvStion of the plaintiff's minority. 

I accept the finding of the District Judge 
that he was a major, and that the reference 
cannot be impugned on this ground. The 
argument that the reference was invalid' 
by reason of the minority of the defend- 
ants, Fakir Chand and Harnam Das, 
however, is a more serious one. I deal first 
with the contention that, in any case, no next 
friend or guardian can make an agreement, 
to refer to arbitration on behalf of a miridr^ 
under O. XXXII, r. 7. Civil Procedure 
Code, without the leave of the Court. 

There has been a certain conflict of rulings 
among High Courts with regard to . the^ 
interpretation of O. XXXII, r. 7. It has t 
been held by the 'Madras High Court that- 
a reference .0 arbitration by the guardian 
of the minor is an agreement within the 
meaning of this rule, and that it is void un- 
less there is an express record of the leave 
of the Court. A contrary view was taken 
by the Allahabad High Court in Hardeo 
Sahai v. Gauri Shar^ar (i) and Lutawan 
Kubar v. Lachiya (2). I have no hesi- 
tation in this respect in following the 
ruling of the Allahabad High Court. It is con- 
firmed by the spirit of the Privy Council 
ruling published as Umed Singh v. Sobhag 

(1) 28 A. 35 ; 2 A. I<. J. 493 ; A. W. N. {1905) 

171. ' 

(2) n lad. Cfts. 9S9 1 3^ A* ^9 ; la A, U 37. 
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Mi 4 Bhadha (3). In that case an application 
for reference to arbitration was not signed 
by the guardian ad litem of the minor. The 
general principle deducible from that ruling 
)'S ' that, mere irregularities in procedure in 
arbitration cases cannot vitiate a reference 
to artibration where the interests of the 
minor have been in no way prejudiced. 
So far as regards the purely technical 
point as to whether the expressly recorded 
l|Bave of the Court was essential under O. 
XXXII, r. 7, I hold that the present 
reference to arbitration does not fail on 
that account. 

Apart, however, from the question of the 
operation of O. XXXII, r. 7, it is argued 
by the petitioners that there was. in this 
cAse, no guardian ad litem at all appointed 
by the Court in accordance with the pro- 
visions of O. XXXII, r. 3 ; that Musammat 
Gopi was represented in the plaint as guard- 
ian ad litem ; that Hemraj defendant, 
plaintiff’s uncle, was treated as guardian 
ad Hitem by the plaintiff and by himself 
without authority from the Court ; that 
his interest was adverse to the minors, 
and that the minors could not make any 
Submission to arbitration through a guar- 
dian who had not been validly appointed 
and who was not in any case acting in 
their interest. It is necessary, before 
dealing with the legal position creat- 
cfd, to examine closely the facts of 
the case. Musammat Gopi was described 
in the plaint as the guardian ad litem. 
She was duly served with a summons 
but put in no appearance. The minors' 
uncles, Chet Ram and Hemiaj, put in a plea 
on* behalf of themselves and on behalf 
of the minors. This was treated by the 
parties and by the Court as a valid appear- 
ance on their behalf. When, later, the appli- 
cation for arbitration was put in, it was Hem- 
taj who represented himself specially as 
the guardian ad litem, and stated in 
Court that he was responsible for the minor’s 
interests'. It has been explained by the 
respondent’s Counsel that there was a 
special reason for this. Hemraj and Jairam, 
the* father of the minors, had married 


(3) Ind. Cas. 161; 20 C. W. N. 137; 30 M. 

L. J. 67 ; 14 A. L. J. 97 ; 3 h. W. 145 ; 19 M. I,. 


two sisters and, in consequence, the interest 
of the minors was specially looked after by 
Hemraj. During these proceedings 
mat Gopi made no move, and she did not 
challenge the action of the major defendants 
until the award of the arbitrator • had ac- 
tually been filed. It was after the filing 
of the award that Hemraj and Chet Ram 
themselves raised the question that 
the award was invalid by reason of 
the minority of Fakir Chand and Har 
nam Das. Musammat Gopi ► also ' brought 
forward an application stating that she 
had only just become aware of the refer- 
ence to arbitration and demanding to 
be appointed guardian ad litem by the 
Court on the ground that the . interest 
of Hemraj was adverse. On this the 
Judicial Extra Assistant Commissioned, 
to whom the case had been transferred, 
made an order to the elTect that the nhme 
of Hemraj should be expunged as guardian 
ad litem and that of Musammat Gopi substi^ ’ 
tuted. Now, there cannot be the least 
doubt that the proceedings of the defendants 
were highly collusive. I have no hesi- 
tation in holding that the attempt tb im- 
pugn the award on the ground of the pe- 
titioners' minority was a mere device to 
upset it not in the interest of the minors 
but in the interest of Chet Ram and Hemraj 
themselves. Taking these facts as estab- 
lished, I proceed to examine the legal 
position. There is clear authority for the 
view that if a minor is substantially repre- 
sented by a guardian ad litem, an appoint- 
ment by the Court under O. XXXII, r. ! 
3, can be assumed from the action of the 
Court. This principle is clearly enunciated 
in the ruling Walian v. Banke Behari 
Pershad Singh (4). In the present case 
there is not the least doubt that the action 
of the Court in accepting the pleas of the 
major defendants on behalf of the minors, 
amounted substantially to their recogni^ 
tion as guardian ad litem for the minors'. 
This action was confirmed when Hemraj 
definitely took up the position of guard- 
ian ad litem on the application for arbi- 
tration, and was recognized as such by 
the parties and by the Court. This princi^ 
pie, of course, is subject to th 2 prls o‘. 
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that .the guardian was really acting in the 
interest of the minors, and that they were 
in no way prejudiced. Apart from this, 
there is also authority for the view that 
in the case of a joint Hindu family the 
Karta can act without specific appoint- 
ment as guardian in the interest of the 
whole family including that of the minors. 

Lacker Steen v. Rostan (5) has been quot- 
ed as an authority, and, indeed, it would 
appear that all High Courts concur, that 
a Karta has the power in question, but 
that a Court must decide whether or not 
he was acting in the interest of the 
minor. It is undeniable that in the pre- 
sent case the defendants were members of 
a joint Hindu family. The plaintiffs, no 
doubt, have separated. But the defend- 
ants themselves in their pleas admitted 
that they were members of a joint Hindu 
family, and indeed they contested the 
daini on the ground that all the members 
of this joint family had not been implead- 
ed. It is clear, therefore, that the elder 
of the two major defendants, Chet Ram, 
was the Karta of the family, and that he 
had the right to bind all the members 
including the minors, always provided 
that the rights of the minors were being pro- 
perly protected and that there was no ques- 
tion of interests adverse to them. I have 
already mentioned that the general princi- 
ple of the liability of minors for a refer- 
ence to arbitration made in their interest, 
as apart from technicalities in procedure, 
is confirmed by the Privy Council ruling 
Umed Singh v. Sobhag Mai Dhadha (3). 
It is, therefore, clear that in the present 
case the reference to arbitration on be- 
half of the minors may be treated as a 
valid reference provided that their rights 
have been protected and that the interest 
of Hemraj and Chet Ram was not adverse 
to theirs. This is a question of fact. 
I cannot see the least reason for supposing 
that the inteiest of the major defendants 
was in any way adverse to that of the 
minors. The contention was one obviously 
put forward by the major defendants 
themselves collusively and with a view to 
upsetting the award in the absence of any 
of the grounds mentioned in paragraph 15, 
Schedule II, Civil Procedure Code. The 

( 3 > 7C- 32 ; 3 Ind. Dec. (n, vS.) 570, 


arbitrator’s award was a perfectly fair one, 
and there is not the least suspicion that 
he has sacrificed the interests of the minors. 
The arbitrator appears to have con- 
sidered that the plaintiffs were entitled to 
a larger sum than Rs. 2,500 but he 
has reduced the sum from that amount in 
the interest of the defendants* family. I 
hold, therefore, that tliis award was a vaUd 
one and binding upon the petitioners. 

It remains to consider a further argu- 
ment. It is contended that the Judicial 
Extra Assistant Commissioner by his order 
of the 5th of November 1921 revoked 
the refeience to arbitration ; that this 
order was appealable and that it could 
not have been set aside by the successor 
of the presiding officer who passed it, and 
that no proceedings on review were taken. 
As against this, it is argued by the re- 
spondent that the Judicial Extra Assistant 
Commissioner did not set aside the 
reference to arbitration, but simply 
ignored its existence under the impression 
that in any case he was obliged to con- 
tinue the hearing of the suit on its merits. 
Imam Din v, Jawahari (6) is quoted as 
authority for the proposition that once 
a reference to arbitration is made, the 
jurisdiction of the Court is ousted, and 
that any order passed after such refer- 
ence except under the provisions of law 
referring to arbitration, is ipso facto an 
illegal order made without jurisdiction. 
This was the view taken by the District 
Judge in ignoring all the proceedings 
made by the Judicial Extra Assistant 
Commissioner after the 5th of November 
1921. I consider that the position taken 
by the District Judge is shown by the 
record to be the correct one. It is 
clear to my mind from the wording of the 
order of the Judicial Extra Assistant 
Commissiomer that he was acting in the 
belief that in any case he had to decide 
the suit on its merits without considering 
the question as to whether the award 
was or was not invalid. His order con- 
cludes with the vvords: 

"‘{Since proceedings start afresh, no question 
arises of the validity or otherwise of the award. 

It may further be remarked that on the 
6th cf September he had already pass- 


(6) 10 P. R. 1899. 
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ed orders for the parties to appear on 
the 17th of September 1921 with evidence. 
This was tantamount to ignoring alto- 
gether the existence of the award and to 
proceedings for disposal of the case on 
its merits. The Judicial Extra Assist- 
ant Commissioner, in fact, was already 
assuming a jurisdiction which he did not 
possess and which he could not assume 
without having set aside the award. I 
must hold, therefore, that his successor- 
in-office was perfectly entitled to take up 
the case from the point where the juris- 
diction of the Court had ceased, and that 
he had no alternative but to treat the 
award as one validly subsisting and one 
which could only be set aside for one of 
the reasons detailed in paragraph 15, 
Schedule II, Civil Procedure Code. 

On the above findings, I see no reason 
to interfere with the decree passed by the 
District Judge, and I dismiss this peti- 
tion with costs. 

s. D. 

Petition dismissed. 


PATNA HIGH COURT. 

Miscki<i<aneous Civm Appeai. No. 109 
OF 1921. 

November 21, 1922. 

Present: — Sir Dawson Miller, Kt., 

Chief Justice, and Mr. Justice Ross. 

MAHARAJ BAHADUR SINGH and 
OTHERS— Defend ants— Appeeeants 
versus 

Seth HUKUM CHAND and otiteks— 
Pl,AINTlFFS— RESF’ONDENTS. 

Injunction — Jurisdiction to grant against person 
residing outside Court's territorial jurisdiction — 
Injunction when to he granted— Shrine — Worship — 
Use of property by its owner — Religious feelings 
and beliefs, 

A Court should not grant an injunction against 
a person residing outside its jurisdiction and not 
subject to its jurisdiction in cases where it has no 
means of enforcing the injunction. But where the 
acts complained of are acts committed or to be 
committed within the jurisdiction of the Court and 
the party proceeded against, although he resides 
outside the jurisdiction, has appeared in the suit 
and submitted personally to the jurisdiction of 
the Court, the Court has jurisdiction to make the 
order, (p. 13 col. i.) 

Ganga Singh v. Pirthichand\ Lai, 69 Ind. Cas. 891; 
; Pat. 336; (lyasr) A. L R. (put*) 34, referred to, 


Before granting a temporary injunction the 
Court must be satisfied that the plaintiff has a fair 
question to raise as to the extent of the right alleg- 
ed. It must also be satisfied that the defendant 
has infringed or is threatening an infringement of 
that right, (p. 13, col. 2.) 

No person is entitled, to whatever religion he 
may belong, to enforce his religious views upon 
another or to restrain that other from doing any 
lawful act or making any lawful use of his property 
merely because it -would not fit in with the tenets 
of his particular religion. The mere fact that the 
contemplated act of the owner of the property 
would shock the religious sentiments of the other 
is not in itself a matter which would give rise to 
a cause of action, (p. 13, col. 2.) 

The right to worship at a shrine built on a hill, 
belonging to another with free access to the hill for 
the purpose of worship, is a right in alieno solo, 
and so long as it is not interfered with, the owner 
of the hill can do what he likes with his prop- 
erty. (p. 14, col. 2.) 

Behari Lai v. Ghisa Lai, 24 A. 499 ; A. W. 
N. {1902) 169, referred to. 

Every one is entitled to his own religious beliefs 
but he cannot force them upon another so as to 
restrain that other from dealing with his property 
in a manner incompatible with those beliefs, 
(p 14, col. 2.) 

Appeal from an order of the Additional 
Subordinate Judge, Hazaribagh. 

Messrs. K. Sahai and B. C. De, for the 
Appellants. 

Messrs. S. Ahmad, S. M. Mullick and 
S. N. Bose, for the Respondents. 

JUDGMENT. 

Miller, C. J. — The suit out of which this 
appeal arises was instituted in 1920 by the 
plaintiffs representing the Digambari sect 
of Jains against the defendants who are 
representatives of the Sitanibaris clflimin g 
a declaration of the plaintiffs’ rights in 
connection with their worship at the tonks 
and temples on Paresnath Hill and a perma- 
nent injunction restraining the defendants 
from committing certain acts alleged to be 
an infringement of the plaintiffs’ rights. 

After filing the plaint the plaintiffs applied 
for and obtained a rule calling upon the 
defendants to show cause why a temporary 
injunction restraining them from committing 
certain of the acts complained of in tlie 
plaint should not be granted pending the 
hearing of the suit. An interim injunction 
pending the hearing of the rule having been 
granted, the defendants appeared before 
the learned Additional Subordinate Judge 
of Hazaribagh to show cause, and after 
bearing the parties the rule was made 
absolute pending the hearing of the suit 
which has not yet taken place. From that 
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decision the defendants have preferred this 
appeal. 

We are told ’that the suit - is practically 
ready for hearing and has only been held 
up as the record was sent here from the sub- 
ordinate Court for the purposes of this 
appeal and that we ought not in the circum- 
stances to interfere with the temporary 
injunction which was granted in May last 
year, and that no useful purjjose would be 
served by vacating the order already made 
and deciding without full material ques- 
tions which will be the sulqcct of determina- 
tion in the suit. I am not satisfied that 
this reason in itself is sufficient for dismissing 
the appeal, although on the score of conveni- 
ence it may have some weight. It is neces- 
sary, therefore, to consider tlie grounds 
upon which the learned Judge below has 
based his decision. 

1 need not repeat here what has been 
said in the judgment under appeal as to 
the differences which divide the two sects 
of the Jain community and the protracted 
litigation which for some years nov/ has 
been tending to widen the breach between 
them. It is sufficient to bear in mind that 
the ritual attending the worship of the two 
sects has marked differences which in recent 
years have formed the subject of heated 
disputes and much litigation. The fact that 
they both have rights of worship in the scime 
shrines on Paresnath Hill is, no doubt, a 
source of continual friction as each sect 
regards the mode of worship of the other 
as unorthodox. vSometime before the present 
suit was instituted the >Sitambaris, who 
are represented by the defendants in the 
present suit, sued the present plaintiffs 
and others, representing the Digambaris, 
for a declaration that the Digambaris were 
not entitled to worsliip in the shrines and 
temples on Paresnath Hill except with their 
permission and in the manner prescribed 
by them. That suit was decided on appeal 
in this Court in April last year after the 
present suit had been instituted, and by 
that decision it was declared that both 
sects had equal rights of worship in the 
majority of the tonks on Paresnath Hill. 
Up to that time, however, there can be no 
doubt that the Sitambaris had been claim- 
ing exclusive rigjits over the hill and the 
tonks and temples thereon and the right 
to control the mode of worship of the other 


sect. The proprietary rights in the hill 
itself are now vested in the >Sitambaris 
by - a recent purchase and they have for 
many years in fact exercised acts of 
management and superintendence over the 
existing shrines and temples repairing or 
re-biiilding the same when necessary. The 
Charans which are representations in stone 
or marble* of the footprints of the Tirthan- 
kars who have attained Nirvan on the hill 
in past and present cycles are enshrined 
in the tonks and are devoutly worshipped 
and regarded as objects of peculiar sanctity 
by )>oth sects. The ritual attending the 
worship, however, is marked by broad 
differences as already mentioned. Both 
sects also regard the hill itself as an object 
of veneration and are very tenacious of 
the rights which they claim to have acquired 
therein and resent the intrusion of those 
of a different faith or the performance of 
any act on the hill itself which may offend 
their religious scruples. The Digambaris, it 
is said, regard eating and drinking on the 
hill or the performance of any of the usual 
functions of nature as a desecration of that 
holy place. 

The acts complained of in respect of which 
the injunction has been granted are divided 
into four heads : — 

(1) . The construction of houses for resi- 
dential purposes on top of the hill tending 
to the desecration of the sanctit}*' of .the hill. 

(2) . The collection of building materials 
on the top of the hill for the purposes of 
constructing a gate or closed archway 
tending to prevent free access by the Digam- 
baris to the summit of the hill and the 
tonks thereon. 

(3) . Interference with the worship of 
the Digambari pilgrims in their own pres- 
cribed way in company with their pujaris 
and guards. 

(4) . The removal of existing Charans 
and the substitution of new Charans offensive 
to the religious sentiments of the plaintiffs' 
community. 

It was contended on behalf of the appel- 
lants in the first instance that as they re- 
side in the Presidencies of Calcutta and 
Bombay, outside the jurisdiction of this 
Province, the Court has no jurisdiction to 
grant an injunction against them. This 
argument is based upon the assumption 
that the Court would be unable to enforce 
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its order against persons not subject to 
its jurisdiction. No doubt the Courts of 
this country would not grant an injunction 
against persons residing outside its jurisdic- 
tion and not subject to the jurisdiction of 
the Court in cases where they would haVe 
no means of enforcing the order. In the 
jpresent case, however, the acts complained 
of are acts taking place within the jurisdic- 
tion and the appellants, although they reside 
outside the jurisdiction, have appeared in 
the suit and submitted personally to the 
jurisdiction of the Court. Nor was this 
done under protest or merely as a means 
of questioning the jurisdiction of the Court. 
No point is taken in the written statement 
that the Court has no jurisdiction over the 
defendants. In fact it would appear that 
both parties are anxious to obtain a judi- 
cial decision from the Courts of this Province 
up9n the matters in issue between them. 
Had they merely appeared for the pur])ose 
of questioning jurisdiction other consider- 
ations would arise. The late Professor 
Dicey, an authority of undoubted weight on 
this subject, in his Conflict of Taws (Second 
Edition, at page 44) states the rule thus : • • 

*‘The sovereign of a countr)', acting through 
the Courts thereof, has a right to exercise juris- 
diction over any j^erson who voluntarily sul)mit.s 
to his jurisdiction or, in other words, the Courts 
of a country are Courts of competent jurisdiction 
over any person who voluntarily submits to their 
jurisdiction." 

And again at page i|8 he says : 

"The Courts of Common Law and of Equity 
have further always exercised jurisfli^tion over 
a defendant who appeared to; or a plaintiff who 
brought an action or suit. This again is in strict 
conformity with the principle or test of submiss’on." 

Indeed in such a case the Courts in 
England would restrain a foreigner who 
had appeared and submitted to the 
jurisdiction from committing certain acts 
outside the jurisdiction. The late I,ord 
.Halsbury in Volume XVII, page 263 of the 
, Taw^s of England, expresses the rule thus : 

**A foreigner who has appeared to an action in 
an English Court gives jurisdiction to the English 
Court to restrain him from proceeding to litigate 
the same subject-matter in the Courts of his own 
country." 

In the case of Ganga Singh v. Priihi- 
thand Lai (i) this Court has followed the 
principle of the rules above stated and held 
that a Court has jurisdiction on the applica- 

(x) 6^ Ind. CAs. 891 ; i Pat, 356; (1922) A. 1 . R. 
(Fat)34‘ 


tion of the plaintiff in a suit in which' "tlijs* 
defendants have entered appeatance to issue 
a temporary injunction restraining ^ 'the de- 
fendant from executing in another Court a 
decree obtained against the plaintiff This 
point which was not raised by the defend^* 
ants in their written statement nor taken 
in argument before the lower Court was put 
forward here for the first time. The defehd- 
ants are before the Court, having subv 
mitted to the jurisdictioii, and the adts 
complained of are acts committed or to 
be committed within the jurisdiction, and 
I have no doubt whatever that the Colirt 
has jurisdiction to make the order. 

With regard to th^ merits of the case, one 
must be satisfied in the first instance ‘before 
granting a temporary injunction, as pointed 
out by the learned Subordinate' ’ Judge; 
that the plaintiff has a fair ' question to 
raise as to the existence of the right alleged; 
1 may add that the Court must also be 
.satisfied that the defendants have infringed 
or are threatening an infringement of ^those 
rights. I have considered each of the four 
grounds in respect of which the Jbdairitiff's 
claim the injunction and, in my opinion^ 
the first ground stands upon an entirely 
different footing from the other three: 
The defendants are the proprietors of Pareji* 
nath hill imd are, therefore, entitled to er^ct 
buildings thereon as and where they please 
so long as they do not interfere with the 
rights of other parties. It has beeii' declared 
bv the decision of this Court that the plairit^ 
iffs as well as the defendants have rights 
of worship in the majority of the shrines 
on that hill, and any act calculated to into- 
fere with or restrict in any way the plaiht- 
iffs' right of worship would give rise to a 
cause of action. The mere fact, however, 
that the contemplated act of the proprietor 
would shock the religious sentiments of the 
plaintiffs is not in itself a matter which would 
give rise to a cause of action. No person 
is entitled, to whatever religion he may 
belong, to enforce his religious views upon 
another or to restrain that other from com- 
mitting any lawful act or making any lawful 
use of his property merely because it would 
nbt lit in with the tenets of ' his particulai^ 
religion, and it is not suggested in the pre- 
sent case that the building of residential 
houses upon the hill would interfere in any 
way with the unrestricted right of worship 
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m the tonks and temples by the plaintiffs. 
Nor can the act of building itself be regarded 
as a nuisance which might give rise to 
a cause of action. There are already on 
the hill buildings of various sorts. There 
are rest houses for the pilgrims and a Dak 
Bungalow and servants quarters near the 
principal temple on the hill and the defend* 
ants contend that the buildings, it is pro- 
posed to put up, are necessary for the pur- 
poses connected with the religious insti- 
tutions over which they have the manage- 
ment. The plaintiSs, however, rely upon 
the judgment of the Calcutta High Court in 
what is known as '' The Piggery case 
in which an injunction was granted at the 
instance of representative members of the 
Jain community against Mr. Boddam, the 
lessee of the Raja of Palganj, then the 
proprietor of the hill, restraining him from 
slaughtering pigs and carrying on the manu- 
facture of lard on a certain part of the hill. 
The decision in that case, however, was 
based upon an ekrarnama of 1872 granted 
to certain persons representing the whole 
Jain community giving them certain rights 
over the hill, and the lease by the Raja of 
Palganj to Mr. Boddam was found to be a 
contravention of certain restrictive cove- 
nants in favour of the Jains contained in 
the ekrarnama (such covenants?) have been 
declared inoperative by the Privy Council, 
but the decision relied upon gains no more 
binding force by that lact. It could not, in 
my opinion, be supported upon any other 
ground. 

The case of Behari Lai v. Ghisa Lai (2) 
appears to me to have been properly de- 
cided and is an authority directly in point. 
The plaintiifs in that case were the owners 
of a house adjacent to the site of a temple. 
Within the temple enclosure was a Pipal 
tree which had grown there for many years. 
Some of the branches of the tree extended 
over the plaintiff's premises and over his 
house. He thereupon proceeded to cut down 
the offending branches wliich he had a 
perfect right to do as the owner of the prop- 
erty. The defendants, the proprietors of 
the temple, endeavoured forcibly to prevent 
him from doing so. The plaintiff then sued 
for an injunction against the defendants 
to restrain them from obstructing his right 

(a) 24 A. 499; A. W. N. {1902) 169* 


to cut the branches which spread over his 
house. It was contended that the Pipal 
tree was an object of veneration to pious 
Hindus and that the cutting of . the 
branches was regarded by them as an act of 
sacrilege and highly offensive to their reli- 
gious sentiments. It was held that the 
plaintiff was entitled to the injunction 
pra3^ed for and that the fact that his action 
might cause annoyance to,. and offend the 
religious sentiments of a large number of 
Hindus was no sufficient ground for cutting 
down the well recognised Common Law rights 
of an owner of property. The proposition put 
forward by the defendants in that case 
was stated by the learned Judge to be un- 
supported by authority and inconsistent 
with common sense. W’ith every 
desire to avoid offending the religious 
scruples of any sect of the com- 
munity I am unable to hold that such 
a consideration should be allowed unduly 
to restrict the recognised rights of owner- 
ship in property. The plaintiffs haye no 
proprietary rights in the hill. The extent 
of their interest therein is the right to ww- 
ship at the shrines with free access to the 
hill for that purpose. It is a right in alie^ 
no solo and as long as it is not interfered 
with the owner can do what he likes with 
his own. Th2 fact that the plaintiffs' vener- 
ation for the hill leads them to regard the 
erection of buildings thereon as an act of 
sacrilege cannot in itself confer the right 
to restrain the owmer from e^fercising the 
ordinary acts of ownership. Everyone is 
entitled to his own religious beliefs but he 
cannot force them upon another so as to 
restrain that other from dealing with his 
property in a manner incompatible with 
those beliefs. It has been pointed out that 
the plaintiffs claim the rights by custom to 
worship every part of the hill. It may be 
so. But it is not clear how such a right, 
if it can be established, is interfered with. 
The particular objects of worship at present 
are in the tonks and temples and access to 
these is not barred by the proposed build- 
ings. It is argued, however, that at some 
distant period in the future footprints of the 
saints may be discovered on the very^i^ot 
where it is now proposed to erect buildings. 
I think a claim based upon this somewhat 
insecure foundation may be Ijeft to be con- 
sidered by the Courts if and wheu tha 
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eveut foreshadowed becomes an accomp- 
lished fact. In any case it should not be 
allowed to interfere with the present rights 
of the proprietors. In my opinion the plaint- 
iffs have failed to make out a case for a 
temporary injunction upon the first of the 
grounds alleged and the injunction under 
that head should be discharged. 

The case presented under the other 
three grounds stands upon a different 
footing. The learned Judge has found that 
the erection of a gate-way or closed arch 
upon the pilgrim road on the summit of the 
hill would have the effect of obstructing 
the free access of the Digambaris to cer- 
tain of the tonks wherein their rights of 
worship have been declared. No satisfactory 
explanation has been given by the defend- 
ants wdiy such an obstruction is needful 
and what its real object is and in the pre- 
sent tension of feeling between the two sects 
the temptation to use it for obstructing 
free access to the shrines would, I think, be 
almost irresistable. I see no reason to in- 
terfere with the learned Judge’s decision 
upon this part of the case. 

With regard to the third ground, the in- 
junction was granted without much oppo- 
Sitibn, the plaintiffs' right to worship in 
their cwm way having been declared by tlie 
Court in tJie other suit before this appli- 
cation was presented. The defendants, how- 
ever, had up to that time been strenuously 
contending that the plaintiffs/ rights of 
worship were permissible and could be 
performed only in a manner conformable 
to the ritual of the Sitambari sect. Under 
this head also I think that the learned 
Judges decision should be confirmed. 

As to the fourth ground on which the 
rule was based I think the plaintiffs' appre- 
hensions are well-founded. The defendants 
in their written statement whilst asserting 
the right to replace the Charans which 
had been broken or destroyed and denying 
the right of Digambaris to any part in their 
re-establishment did not allege that the}'' 
intended to replace them in the same form 
as before. On the contrary, they alleged 
that they had every right to construct and 
establish any kind of Charans permissible 
by the Jain Sitambari religion. Their atti- 
tude, it is true, has been somewhat modified 
since the plaintiffs rights were declared in 
this Court and they now say that they have 


no intention of replacing the old Charans 
by those of a difterent form. However 
this may be, I agree with the learned Sub- 
oidinate Judge in thinking that the injunc- 
tion based upon this part of the case should 
continue until the hearing of the suit. 

In my opinion the injunction in so far 
as it restrains the defendants from con- 
structing houses for residential purpioses on 
the top of Paresnath Hill should be discharged. 
In other respects I think that the appeal 
should be dismissed. The order of the 
learned Subordinate Judge will be varied 
accordingly. As the appellants have 
succeeded upon one substantial matter 
in the appeal but ha\ e failed in the 
others, I think that the justice of the case 
would be met by ordering that each party 
bear his own costs of this appeal. 

Boss, J, — I agree. 

Appeal dismissed. 


PATNA HIGH COURT. 

Appeals prom Appeeeate Decree 
Nos. 331 TO 354 OP 1921. 

October 23, 1922. 

Present: — Mr. Justice Das and 
]\rr. Justice Adami. 

Maharaja Bahadur KESHO PRASAD 
’SINGH— Appeeeant 
versus 

ISSER DUBEY and others— 
REvSPONDENTS. 

Bengal Tenancy Act {VIII of 1885), $, 50 (2) 
—Record of Rights against tenant— Benefit of pre^ 
sumption afjorded by s, 50 { 2 )Safne rent i>'aid for 
large number of years— Presumption-Second appeal 
— Inference of law. 

When the Record of Rights is against tenants, 
they are not entitled to the benefit of the presump- 
tion afforded by section 50 (2) of the Bengal 
Tenancy Act. (p. 16, col. i.) 

Once the Record of Rights shows that a tenant is 
not a tenant at a fixed rate of rent, it is for the tenant 
to establish by cogent evidence that his rent or 
rate of rent has been unchanged from the time of 
Permanent Settlement ; and the proof of the fact 
that he has been paying the same rent for 48 years 
would not entitle him to the presumption that he 
has been paying at fixed rate from the time of the 
Permanent Settlement, (p, 16, col. 1.) 

The inference that, fixity of rent could be presum- 
ed from the fact that there has been no change 
of rent for 48 yearsds an inference of law and can 
be set aside in second appeal, (p. €(d« 2,'^ 
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EBSHO PRASAD SINGH V. ISSER DtTBEV. 

Appeals from a decision of the District 
Ju<ilge, Shahabad. 

Messrs. Kulwatit Sahay and N. N. Sinha, 
for the Appellant. 

Messrs. P. Dayal and Jadubans Suhui, 
for the Respondents. 

JTJDOHENT. 

Das, J. — The duly question which 
has been argued before us is whether 
the learned District Judge was right 
in coming to the conclusion that the 
plaintiffs were tenants at a fixed rate of rent. 
The learned District Judge thought that 
the tenants were entitled to the presumption 
of Section 50 (2) of the Bengal Tenancy 
Act, he also thought that even if section 
50' (2) did not apply there was evidence from 
which fixity of rent might be inferred. 

Now so far as the first point is concerned, 
it, is settled law so far as this Court is con- 
cerned ’ that when the Record of Rights is 
against them, the tenants are not entitled 
to the benefit of the presumption afforded 
by section 50 (2) of the Bengal Tenancy 
.'ict. This was the view which w'as adopted 
in this Court only on the 20th of July last 
by a Bench of which I was a member. 

The next point is whether the learned 
District Judge was right in coming to the 
conclusion that under the general law it 
could' be inferred that there w'as fixity of 
rent. 

iNow so far as the evidence is concerned, 
the learned District Judge has summarised 
it in the judgment. The plaintifls produced 
rent-receipts ■ which show payment of rent 
for twenty years and it appears that the 
defendants’ Patwari said in his evidence 
that tWe was no alteration of rent for 
48 years. 

Now in the caise of Maharaja Kesho Pra- 
sdd Singh v. Ramjas Pandey, Second 
Appeal No. 5^4 of 1921, this Coiu-t came 
to the conclusion that where the tenants 
could not have the benefit of the presumption 
■of section 50 (2) of the Bengal Tenancy Act 
he had to establish by evidence that' the rate 
.of tent had not been changed from the time 
of the Permanent Settlement; in other words, 
once the Record of Rights shows that the 
tenant is not a tenant at a fixed rate of 
rent, it is for the tenant to establish by 
cogent evidence that his rent or rate of 
lent has not been changed from the time of 


the Permanent Settlement. Mr, Justice 
Coutts,in delivering the judgment in the case 
just cited, s:rid this ; I 

“It is centended by the Iccrued Vakil for ilie 
respondents that in view of the fact' that the 
tenants have proved that they have paid len^'at 
a fixed rate for 25 to 33 years the Court is entitled 
to presume that they have been paying at fix^d 
rate from the time of the Permanent Settlemejat. 
1 am unable to acc^t this contention. If it 
were correct it would lead to this, that a tenant, 
although he was not entitled to the presumption 
which arises under section 50, clause (2) of the 
Bengal Tenancy Act, would be entitled to, prove 
that he had paid rent at the same rate for, say, 
21 years and would then be entitled to what has 
been called a natural presumption in hi.T favour. 
This could Clearly not be so. No such presumption 
arises.'* 

I entirely agree with the view which 
was expressed in the case cited by Mr. 
Justice Coutts. 

The learned Vakil for the respondents 
has urged before us that the finding of the 
learned District Judge is a finding of fact 
and is, therefore, binding on us in secqnd 
appeal. In my opinion the argun:ent is 
not a correct one. The learned Judge foqnd 
as a fact that tlie evidence established that 
there has been no change of rent for 48 
years. He then inferred, and that inference 
was an inference of law, that fixity of rent 
could be presumed. In my opinion he erred 
in coming to the conclusion that from the 
facts found by him fixity of rent could be 
inferred. 

The appeals succeed on the point which 
has been urged before ns by Mr. Kulwatit 
Sahai ; in other words, the findings of the 
learned District Judge that the plaintiffs are 
tenants at fixed rates is set aside. The 
plaintiffs arc not in any of the.se cases 
entitled to the declaration that they Axe 
tenants holding at a fixed rate, ^he 
appellant will be entitled to the costs of 
these appeals. 

Adami» J.— I agree. 

s. D. Appeals allowed^ 
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NAOPUB JUDICIAL COMMISSIONER'S 
COURT. 

FiRsr Civil, Appeai, No. 6 of 1921. 

September 22, 1922. 

Present: — Mr. Batten, J.C.,andMr. Hallifax, 
A. J. C. 

Babu RAMPRASHAD and others — 
Defendants — Appeeeants 
versus 

Babu BANSIDAL and another — 
PLAINTIFFS — Respondents. 

LimUation Act {IX of 1908), s. -zo— Payment 
wiihin period of limvation— Statement after expiry 
of limitation — Limitation, extension oj— Hindu Law 
— Decree for damages against J other — Liability of 
sons, 

A payment whethet towards interest or princi- 
al by a debtor before the expiry of the period of 
mitation extends the .period of limitation under 
section 20 of the Tamitation Act, even thoiigh the 
written statement as to payment is mode after the 
expiry of the period of limitation, (p. 18, cols, i & 2.) 

Vmkiitasubbu v. Appusundram, 17 M. 92 ; 6 
Itid. Pec. (n. s.) 63 and Gopal v. GovinU, Jnd. 
C^s. 849 ; 9 N. h K. 78, refvirred to. 

A Hindu son is not bouinl t» pay the damages 
decreed agaimst his father for a tort, prtjvidcd the 
decree was in respect of any act amounting to 
such immorality as would free the son of the wrong- 
doer under the Hindu I^aw from liability for the 
debt. (p. 19, col. 2; 20 col. i.) 

The right to enforce payment of a Hindu's debts 
against his son is a different matter from that 
Hindu's right to alienate his son’s share in the 
family property himself for the satisfaction of 
those debts, (p 20, col. i.) 

Sahtt fiam Chandra v. Bhnp Singh, 39 Jnd. 
Caa^. 2S0 ; 39 A. 437 ; 21 C. W. N. 698 ; i V. 

W. 557; 15 A. Iv. J. 437; U) Bom L. R. 
498 ; 26 C. L. J. I ; 33 M J. 14 ; (1917) W. 
K. 43Q ; 22 M. ly. T. 22 ; 0 I,. W. 213 ; 44 I. A; 
126 fe^erred to. 

Appeal from a decree of the Additional 
District Judge, Raipur, in Civil Suit No. 23 
of 1919, dated the 24th September 1920. 

Sir B, K, Bpsemd Mr. V, Bose, for the 
Appellants. 

Dr. H. S, Gour and Mr. S. N, Boso, for 
the Respondents. 

JITOftMDBNT.-— The first defendant, Ram 
Prasad, executed the three mortgages in 
suit along with his elder brother Mohan Dal, 
who is now dead. The remaining three 
defendants are the sons of the first. In 
the first three of the five grounds of appeal 
it was -contended that the letter, dated 4th 
August 1911, written by Mobal Dal (Exhibit 
;P-4) had not been proved, that it did not 
amount to an acknowledgment of the sort 
contempllated by section ^9 of the Dithita- 
tion Actj and that in any case it could 
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attract the operation of that section* only 
in respect of the writer himself and not 
in respect of his brother or his nephews. 
As the letter had been expressly admitted 
in the lower Court by the defendants and 
as its contents very decidedly bring it 
within the terms of section 19 of the Dimitar 
tion Act, the first two of these conten- 
tions were abandoned by the appellants* 
It is unnecessary to consider the Ih'rd as 
the plaintiff's suit in respect of all the mort- 
gage-bonds is proved to be within time 
by the first defendant, Ram Prasad, who is 
father of the remaining three and manager 
of the joint Hindu family of which they 
are members. 

2. The suit was filed on i8th December 
1919. The first mortgage (Exhibit P.-i) is 
dated 24th August 1902 and the considera-^ 
tion of Rs. 4,500 was payable on 24th 
August 1906. On the deed there is an 
endorsement, written and signed by Ram 
Prasad on 6th August 1918, to the effect; 
that there had been a payment of Rs. 1,200 
on 2nd June 1903 and another of 
Rs. 700 on 19th June 1916. The period of 
limitation would have expired in the . 0x7 
dinary course on 24th August 1918. The 
payment of 1903 could, not extend it as 
it had not then begun to run, but if the 
second payment operates in this way the 
period is extended by it to 19th June 1928. 
The endorsement itself was made within 
the original period. 

3. The second mortgage (Exhibit P-2) 
was executed on 4th August 1904 for Rs. 95^ 
payable on 4th August 1906. It bears 
two endorsements of payment written and 
signed by Ram Prasad, one dated btfi 
August 1918 stating that there had been a 
payment of Rs. 900 on nth August 1907 
and the other dated nth February 1919 
stating that there had been a payment m 
Rs. 100 on that day. The date of the lirs)t 
of these two payments is given as Sawan 
Sudi 2n(l, 1962, and nth Apgust 1907. Npw 
in the Sambat year 1^2 there 

no vSawan Sudi 2nd. The ist and 3rd of 
the bright half of tliat year were 2nd August 
1905 and 3rd August 1903. But Sawap 
Sudi 2nd, T964, corresponds to nth August 
1907. The mistake was a natural one , tp 
make in 1918, and indeed the year 
of the English date of the payment woia 
first written x3 and to 
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it Ijeyond doubt that the date to which 
the endorsement refers is nth August 1^07. 
In the ordinary course the period of limita- 
tion for this bond would expire on 4th 
August 1918. Ram Prasad’s endorsement 
was made two days later, and if the pay- 
ments operate to extend the period the 
first does so up to nth August igig and 
the second up to nth February 193T. 

4. The third bond for Rs. 2,500 (Exhibit , 
P-3) is dated 25th July 1906 and the con- 
mderation is payable on 25th July igoy. 
It bears an endorsement of a payment of 
Rs. 500 mdde on 27th J’anuary igi8. 
This was written and signed by Ram Prasad 
on. 6th August 1918, the date of that on 
Exhibit P-i and of the earlier of the two on 
Exhibit P-2, The original period of limita- 
tion in this case expired on 25th July zgig. 
The endorsement was made between eleven 
and twelve months before that date, and the 
payment, if it is effective for this purpose, 
extends the ];>eriod to 27th J anuary 1930. 

5. . tt seems dear t^t the suit is well 
within time in respect of all three bonds. 
It has been contended that a statement 
of a payment made in writing by the payer 
after the expiry of the original period of 
limitation is not such a statement as is 
contemplated by section 20 of the Limita- 
tion Act, even though the payment itself 
was ; made within t^at period. This con- 
tehtion can have reference only to the 
second of the three mortgages, but it is 
unsound. The written statement is merely 
eddence of the fact and date of the 
payment, and it is that fact of payment 
ttiat extends the period and it is the date 
of payment from which it is extended. 
The ^oviso to the section la3rs down that 
the fact and date of payment can be taken 
as proved only by evidence of a certain 
kind, and so imposes a minimum degree 
of Credibility in the evidence. A state- 
ment of payment in writing made by the 
payer at some time alter the payment is 
jierhaps less trustwortiiy than one made 
on the same day, but even so it does not 
fall below the standard required by sec- 
tion 20 of the Limitation Act. It cannot 
any more be brought below that standard 
by the fact that it was male after the ex- 
piry of the original period of limita- 
tion ; indeed that fact woqld tend to 

ilk more credible rather than 


less. That the ' fact of ' the written 
statement being made after the expiry of 
the original period of limitation does not 
affect the question is the view of the law on 
the point taken by the Madras High Court 
in Venkatasubbu v. Appusmdram (1), 
though no reasons were stated in the judg- 
ment for doing so. If, therefore, the pay- 
ments were wholly or partly towards the 
principal amounts due on the mortgages, 
time is extended by reason of the endorse- 
ment to a date much later in each case 
than that on which the suit was filed: This 
is equally true if the payments are taken' as 
wholly or partly towards interest under the 
principles set out in Gop(d v, Govind (2). 

6. The only question remaining is 
whether it is proved, as against the tiiree 
sons of Ram Prasad, that the whole of 
the consideration was received by their 
father and uncle, and whether so much 
of it as was received is a proper charge oil 
the shares in the property belonging to 
them when the mortgages were executed. 
That Mohan Lai and Ram Prasad received 
the whole of the stated consideration is 
proved, as far as they themselves are con- 
cerned, by the written admissions made 
by them in the mortgage-bonds and re- 
peated by them at the time of registration. 
Their shares, amounting to five-eighths 
of the whiole properts’^ are, therefore, Fable 
for the whole of the mortgage-debt. Fot 
the remaining three defendants, the sons 
of Ram Prasad, it is admitted that the 
whole of the consideration of the second 
mortgage' amounting to Rs. 951 and 
Rs, 1,332 of that of the third mortgage were 
duly paid and are a proper charge on their 
shares. The consideration of the first mort- 
gage includes an item of Rs. z,8oo 
plus interest due to one Lutudhar on a 
mortgage and another of Rs. 200 plus in- 
terest due to Govind Prasad. The mort- 
gage to Lutudhar by Mohan Lai and Ram 
Prasad, bearing an endorsement of the 
payment of Rs. 2,294 on 24tb September 
1902, a month after the execution of the 
first mortgage, is filed as Exhibit P-6 and 
is proved by Lutudhar (P. W. No. 7). Also 
Govind Prasad (P. W, No. 9) proves the pay- 
ment to him of Rs. 284 in satisfaction of 
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the 'debt due to him by ?)otli Mohaii 
I/al and Ram Prasad. It is admitted that 
in these circumstances these two amounts 
are a proper charge on the shares of Ram 
Prasad’s sons. 

7, It appears then that a sum of at 
least Rs. .i,8Gi out of tlie total considera- 
tion of Rs. 7,950 . of the thtee mortgages 
is a proper charge on the three- eighths 
share of the property belonging to the 
three sons of Ram Prasad. It would 
scarcely benefit them to be given an oppor- 
tunity of redeeming three-eighths of the 
property for a sum which is very nearly 
five-eighths of that ] payable for the redemp- 
tion of the whole, which is ndiat a 
decree giving effect to these findings would 
come to, even if no more of the considera- 
tion of the first and last mortgages i- found 
lo be binding on the shares of Ram Prasad’^s 
sons. It is, therefore, hardly necessary 
to examine the nature of the rest of the 
consideration of the first and last mort- 
gages. 

8. The matter may, however, be briefiy 
stated. The rest of the consideration of 
the first mortgage is stated in the bond 
as follows : 

Rs. 600 plus interest due to Initudhar. 

550 plus interest due Faujmal 
Marwari. 

Rs. 300 borrowed in Baisakh 1059 (which 
ended on 22nd ATay 190?) for a marriage. 

Rs. 4‘^o advaiivced on the date of the 
mortgage for the payment of land re- 
venue. 

As to the first item Butudhar (P. W. No. 7) 
has no lecollection of the debt, as he had 
none of the ])ayment of the ino:tgage 
till he saw the mortgage -bond, and Ram 
Prasad (D. W. No. i) in his deposition say-; : 

*'My village war. mortgai^ed to Liitudhar. W'e 
never incurred oral loans from I^utudhar. I am 
not aware if my brother borrowed Ks. Goo from 
him.'* 

The man is, of course, lying as steadily 
as he has done all through the case, 
but the fact that what he docs say 
is untrue does not prove that any one 
of the very many things lie does not 
say is true. In addition to this there 
is the written admission made bv both 
Ram Prasad and Mohan Eal in the mort- 
gage-bond, Mohan EaFs admission beihg 
receiVablfe in evidence imder section 32 (3) 
of ^ the Eyidoocc Act But , aU . thi9 cauuot 


possibly be held to prove against the sons 
of Ram Prasad that the sum of Rs. 60v0 
was actually received by their father and 
their uncle or that, if it was, it was used for 
paying of a debt they owed. The evidence 
m regard to the Rs. 550 stated in the 
bond to ha\'c been borrowed for payment 
to one Faujmal Marwari is weaker still. 
It consists of an admission by Ram Prasad 
that Mohan Lai was the manager of the 
family and used to purchase cloth from 
Faujmal, and the statements of Ram 
Prasad and Mohan Tail in the mortgage- 
l)ond. In respect of the last tv;o items 
these statements in the mortgage-bond are 
all that there are. It must, therefore, be held 
that the receipt of these four sums of monev 
has not been pro'ved against the sons of 
Ram Prasad. 

9. The consideration of the third mort- 
gage is made up of two items. The fiist 
is a sum of Rs. i,3;;2 prcviou'^ly 1 )orro^sed 
by !• loll an Bal and Ram Prasad fof, pay- 
ment of the co-ts of certain suits. The 
Jiaiililv of Ram Prasnd’s sons for this 
sum is not disputed, 'ilie other item is 
Rs. t,i 68 borrowed on the day of the exe- 
cution of the morlgige^in order to make 
payments ordered by the Court to the 
tenants of Jenira in respect of damages to 
crops, etc., and the costs of the suit.'* 
For the three sons of Ram Prase d 
it is admitted that the money he borrowed 
in order to carry on the litigation was, 
at the time of the mortgage, an antece- 
dent debt of his for which he was authoris- 
ed to alienate their shares in the property 
but at the same time it is contended that 
the debt of wliicli payment was enloreed by 
the decree was tainted with immorality" 
as it arose out of a tort committed by their 
father. The two positions are entirely 
inconsistent; if there was any immorality 
about the incurring of the debt enforced 
in the decree there was exactly the same 
taint in respect of the money borrowed 
for the expenses of defen -.ing the suit in 
which that decree was p .ssed, 

10. It was, however, argued at . somi 
le igth that a Hindu son is not bound to 
pay the damages decree! against Ins father 
for a tort. Tnat may be so; but there is 
nothing to show that this decree wa^ iij, 
respect of any act amounting to such im- 
morality as would free the soq of the wrongs 
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deer under the Hindu Law from Uabilitj' 
for the debt. All the evidence we have 
about it is a very vague statement by one 
Ratiram Sonar (P. W. No. lo) that the 
nodey was ref|iiired “for payment of a 
dectee that some tenants had obtained," 
and’the statement in the bond that the 
^tee was "in respect of damages to crops, 
etc.', and costs." There is nothuig to show 
that there was any trespass, and it there were 
any trespass it may well have been done in 
godd faith and in the interests of the joint 
ladiily and have merely failed of proof in 
Cohrt. 

ti. It was finally urged on behalf of 
Rdm Prassd’s sons that according to the 
ruling ot the Privy Council in Sahu Ram 
CHm^a V. Bhup Singh (3) they are net 
Uable for his de^ while he is alive. The 
right to enforce paj'uient of a Hindu’s 
debts against his son is a different matter 
ihom that Hindu’s right to alienate his 
son's share in the family property liimself 
for the satisfaction of those debts. But 
anyhow it is too late to take that plea 
now ; all thiough the case and even in the 
petition of appeal it has been admitted 
that the mortgages are valid and binding 
on Ram Prasad’s sons for the amounts 
of any debts that were legally due by him 
before the execution of the mortgages and 
the plaintiffs were not called upon to prove 
any other form of legal necessity for the 
borrowings. 

12. As has been already pointed out, there 
is a certain degree of futility in this appeal 
and the discussion of the portion of the 
consideration that is binding on the shares 
Of Ram Prasad’s sons. It was admitted 
at the beginning that a sum of Rs. 2,283 
was so binding, and that it is not quite 
Rs. 700 less than three-eighths of the prin- 
cipal of the three mortgages. But fur- 
ther it was not seriously disputed that 
the two sums of Rs. 2,294 Ks. 284 
out of the consideration of the first mort- 
gage were so binding, giving a total of 
Rs. 4,861, which is only Rs. 107-12-0 less 
than five-eighths of the total consideration 
of the three mor^ages. By adding the 


Rs. 1,168 which has been found to be a 
proper charge on the three-eighths share 
we get a total which exceeds three-quar- 
ters of the total mortgage-money by 
Rs. 66-8-0. 

13. There seems to be no great advant- 
age in being allowed to redeem three- 
eighths of the property for six or even for 
five-eighths of the sum for which the whole 
can be redeemed. This right may possibly, 
however, be of benefit to the defendants in 
some waj'^ and will be declared in the decree. 
The time for payment will be extended 
to the 24th of January 1923. A decree 
will, therefore, issue in supersession of that 
of the lower Court, in the terms of r. 2 
of O. XXXIV of the Civil Procedure Code 
allowing redemption by the defendants 
by the 24th of January 1923 either of the 
whole of the mortgaged property on pay- 
ment of Rs. 7,950 with interest up to that 
date and all the costs of the plaintifis 
in both Courts, or of a three-eighths share 
in the mortgaged property on payment 
of Rs. 6,029 with interest up to the same 
date and three-eighths of the costs of the 
plaintifis in both Courts minus five^eighths 
of the costs of the defendants in both Couiti. 

G. R. D. & N. K. 

Order accordingly. 


PESHAWAR JUDICIAL COMMISSIONER’S 
COURT. 

Second Civil Appeal No. 97-60 
OF 1921. 

November 29, 1922. 

Present- — Mr. Pipon, J. C. 

Dr. LOK NATH— Appellant , 
versus 

THAKAR DAS and others — 
Respondents. 

Civil Procedure Code {Act V 0/190$), O. XKl^ 

r , 63, O . V / 1 , r . 7 — Nature and form of suit by 
decree-holder — Reletf—Transjer of Property Act 
(I V of 1882), s. 53, cl, 2 — I'yesuwption — Considera^ 
tion — Frontier Crimes Regulation (III of igci), 

s, Surety-- Mortgagee — Lien, 


U) tK) Ind* Cas. aSo ; 30 A. 437 ; 21 C, W. N. 
^ ; X F. T4- W. 557 ; 15 A. I4. J. 437 ; *9 Bom h, 
&. 499 » aO C- L. i- I ; 33 M. h* ]- 14 ; (1917) 

W, N, 4J9 ; n U, I<, Ti aa ; 0 U W, ai3 j 44 I, 

Ak lit 


A decree-holder has a statutory right to sue, 
under O. XXI, r. 63, Civil Procedure Code, in his 
personal capacity as a decree-holder, represent ng 
merely his own tight, to have the property attat^ed 
uadar Ua dearea- Ha is not obKtad to ladca 
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geaeral ground that as against all other creditors 
And all other persons a mortgage or a sale is to 
be void, (p, 22, col. 2.) 

Kottarathil Puihiyapurayil Pokker v. Balathil 
Pafkum Chandranhandi, 51 Ind. Cas. 714 ; 2% M. 

L. T. 47 ; (1919) M. W. N. 39 ; 9 h. W. 138 ; 42 

M. 143 ; 36 M. L. J. 231, relied upon. 

After the passing of a money*decree the judg* 
ment-debtor mortgaged his property and in exe- 
cution proceedings the mortgagee’s objection to 
the attachment of the property was allowed and 
the decree-holder was directed to seek his relief 
by a civil suit. Before the lodging of the civil 
suit the property was sold by the judgment -debt- 
or and the mortgage was redeemed by the vendee. 
The decree-holder attacked the validity of the 
said sale in his plaint, but prayed only for a dec- 
laration that the property was liable to attach- 
ment without mortgage incumbrance ; and sought 
no relief regarding the sale, as he denied that the 
sgle had really taken place; 

Held, that the decree-holder was not obliged 
to ask for a separate relief voiding the sale. (p. 22, 
col, 2.) 

A judgment-debtor is under no obligation to 
maintain his property intact for the decree- 
holder and even where his intention is clearly 
proved to be to defeat a decree-holder, he is en- 
titled to do so. (p. 23, col. I.) 

. Karam Ilahi v. Gulah Rai, 33 Ind. Cas. 960 ; 
39 P. R. I9 j 6 ; 102 P. W. R. 1916 and Bhagwant 
Appaji V. Kedari Kashinath, 25 B. 202; 2 Bom. 

R- 986, relied upon. 

The second clause of section 53 of the Transfer 
of Pro^rty Act relates to a question of evidence 
and the presumption referred to in that clause is 
rebuttable, (p. 23, col. i.) 

Obiter.^TtiQ failure of consideration does not 
necessarily void a sale. (p. 24, col. i.) 

(2) . The emmission to transfer possession is 
onp of the badges of fraud, (p. 24, col. i.j 

(3) . To stand surety for a man under section 40, 
Frontier Crimes Regulation, argues a veiy personal 
^nd intimate connection, ip. 24, col. 2^) 

(4) . The lien of a mortgagee may subs'st for 
Such portion of the consideration as has passed, 
(p. 24, col. 2.) 

Allah Ditta v. Nazar Din, 33 Ind. Cas. 474 ; 53 
P. R. 191O ; 51 P. W. R. iQto (F. B.), referred to. 

Appeal from aiji order of the Divisional 
Judge, Dera Ismail Khan, dated the 2nd of 
June 1921^ setting aside a decree of the 
IJi^unsit Phrst Class, Bannu, dated the 29th 
of Optober 1920. 

Mr. Gokjzl Chand Dhawan, for the 
Appelant. 

Mr. Dimn Chand, R. S., for the Respond- 

Qnte. 

JtJDGMENT.— The facts of this case are 
these. Thakar Das sued Nur Muhammad 
and his brothers for Rs. 1,500 on book 
aepount, and obtained a decree for Rs.1309 
OR the 5th of July 1916 against Nur 
Muhammad only, the suit being dismissed 
against ^ his brothers. Thakar Das 


appealed unsuccessfully against the order 
releasing the other defendants from 
liability. His appeal was dismissed on 
the 30th March 1917. On the 6th of 
July 1917 he applied for execution of his 
decree against Nur Muhammad, and got 
the latter's share in certain land attached. 
Meanwhile transactions of mortgage in 
respect of this land had been entered up 
and attested in revenue records. Both 
these mortgages were to one Abid Khan. 
One portion of the land was mortgaged for 
Rs. 120 and another for Rs. 500. The 
first of these mortgages was reported on 
the i8th of May 1917 and attested on the 
4th of June. The second was reported on 
the 7th of June and attested on the 12th of 
June 1917. That is to say, both mortgages 
had been attested before the application 
for execution was instituted. The mort- 
gagee Abid Khan filed objections to the 
attachment claiming his incumbrance of 
Rs. 620 in all. His objections were ac- 
cepted, and on the 30th of May 1918 1 'h^ax 
Das was directed to .seek his relief by a 
civil suit. The execution proceedings were 
then filed.* On the 5th of April 1919, 
within one year from the decision of the 
objections, the present suit was lodged 
by Thakar Das under O. XXI, r. 63, 
Civil Procedure Code, praying fpr 
a declaration that the property was 
liable to attachment without mortgage 
incumbrance. Meanwhile, however, be- 
tween the decision of the objections and the 
institution of the suit further mutations 
had been effected in the revenue records 
recording a sale of the land in questipn to 
Dr. Lok Nath for Rs. 737. The two trans- 
actions— redemption from Abid Rhan fpir 
Rs. 620 and the sale of the proprietary tit^e 
for an additional sum of Rs. 117 — werp re- 
ported to the Patwari on the 21st pf Febru- 
ary 1919 and were brought up for attesta- 
tion five days later on the 26th of February 
1919. The mutation of redemption w^S 
accepted, but final orders were ,npt passed 
on either mutation owing to the fa<^ that 
the 30 days necessary for a proclamatiot|i in- 
viting objections to the sale had hot expil^d* 
Before the mutations could come up 
for attestation, Thakar Das obtained front 
the Court an interlocutory order forbi 4 dmg 
the mutations to be attested pending de- 
cision of the suit. The Trial Court threw 
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otit the suit on the gi’ound that the mort- 
gage had merged in the sale, and that in 
consequence the plaintiflP^s suit for a de- 
claration respecting the mortgage did not 
lie. On appeal the Divisional Court held 
that the suit could lie as the plaintiff in his 
plaint had attacked the existence of the sale, 
and that it would complicate matters if he 
were directed to bring a fresh suit in its 
respect. The learned Divisional Judge men- 
tioned in his order that the plaint could be 
amended under O. VI, r. 17 by the parties 
or by the Court. He, therefore, remanded 
the suit for trial on its merits under 
6. XT/I, r. 23, Civil Procedure Code. 
The Trial Court, on rerainiing the 
hearing, did not direct amendment of 
the plaint, and no application by the plaint- 
iff was made in this respect. It proceeded 
to determine the issue which it had already 
framed as to whether the sale was invalid. 
It decided that both the mortgage and the 
sale were valid transactions, and dismissed 
the suit. The Divisional Court, on appeal, 
held that both the mort^fage and the sale 
were fictitious transactions intended to 
defeat the creditors of Nur Muhammad and 
voidable under the principles laid down in 
section 53 of tlK‘ Transfer of Projierty Act 
which are accejited in this Province as bind- 
ing in equity though not in law, and decreed 
the relief sought for. The present appeal 
in this Court is by the vendee Dr. Dok 
Nath. 

The first point argued in appeal is that the 
plaintiff has been given a relief which he 
did not seek in his plaint, and that the omis- 
sion to amend the plaint is fatal to the 
decree. It is admitted that the suit is 
one under 0 . XXI, r. 63, Civil Procedure 
Code, and that a declaration was the 
proper relief which had been asked. 
It is contended, however, that inasmuch as 
the mortgage had merged in the sale and 
there is no prayer to declare the sale invalid, 
the suit is barred by O. VII, r. 7, 
Civil Procedure Code. I do not think 
that this contention can be accepted. Under 
0 . XXI, r. 63, Civil Procedure Code, the 
plaintiff was entitled to ask for a declaration 
that the land was liable to attachment free 
6f incumbrance. He was not necessarily 
bound to add a prayer for co sequential 
relief that the mortgage be set aside. This 
is ’cleiar from Madras ruling published 
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as Kotlarathil VutUyaputayil Pokker v. 
Balaihil Parkum Chanirankandi (i). It is 
shown v.^-y clearly in that ruhng that a 
decree-holder has a statutory right to sue 
under O. XXT, r. 63, in his personal capacity 
as a decree-holder respecting merely his own 
right to have the propert ^ attached under 
his decree. He is net obliged to take the 
general ground that as against all other cre- 
ditors and all other persons a mortgage or a 
sale is to be void, far as re ards the 
mortgage, therefore, the form of the suit was 
correct. Ihere is then the question of the 
sale. In his plaint the plaintiff attacked 
the validity of the sale, because he was 
obliged to do so if he could assume that the 
property was liable to attachment at all as 
the judgment-debtor’s property irrespective 
of the question of mortgage incumbrance. 
It does not appear to me that he is under 
an obligation to ask for a separate relief 
voiding I he sale. He denies that the trans- 
action of sale ever really took place, or 
that tile transferee was ever put in pos- 
session. It has been admitted by the learn- 
ed Counsel for the appellant that the 
proviso to sectio i 42 of the vSpecific Kelief 
Act does not apply to this case, and that 
the suit is 1 urcly one under (). XXI, r. 63, 
Civil Procedure Code. That being so, it is 
simply necessary for the plaintiff to 
challenge the sale in order to show 
that his suit to declare the mortgage 
ineffectual against his rights is oie 
which can still be brought. In these 
circumstances it does not appear to me 
that the omission to amend the plaint to 
cover a declaration that the sale is also 
invalid, is in any way fatal to the decree. 
The remarks of the learned Divisional Judge 
in this respect were not mandatory. It was 
certainly open to the plaintiff to have applied 
for amendment, but it is also clear that 
neither he nor the Court itself regarded 
this amendment as having been directly 
ordered. I do not consider myself that 
an amendment was absolutely necessary, and 
I must overrule the objection to the decree 
taken on this ground. 

'riie next question is the legal position 
which is involved when a decree-holder 
seeks to ignore transfers made by the judg- 

( j ). 51 Ind, Cas. 714; 25 M. Xv. T. 47* (1919) 
M. W. N. 39; 9 I, W. 138; 42 M. 143 ; 36 M. h , J* 
231. 
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ment-debtor after he has obtained a decree. 
Xt has been argued before me at some length 
by the learned Counsel for the appellant 
that a judgment-debtor is under no obli- 
gation to maintain his property intact for 
the benefit of the decree-holder, and that 
even where his intention is clearly proved to 
be to defeat a decree-holder, he is entitled 
to do so.' Karam Ilahi v. Giilah Rai (2) is 
a clear authority for the first of these two 
propositions. The position with regard to 
transfers made by a judgment-debtor which 
have the effect of defeating a decree-holder, 
is given very concisely in Bha^want Appaji 
V. Kedari Kashimth (3). It was held that 
the transaction may defeat or delay ; that 
the transferor may intend that it should; 
that the transferee may know that it will; 
that the consideration may be inadequate; 
and yet unless the transferee himself has 
been wanting in good faith, the presumption 
given in the second paragraph of section 33 
of the Transfer of Property Act does not 
arise. I think that the real question at issue 
is apt in these cases to be somewhat obscured. 
The question really is one of fact, and 
it is the intention of the parties. But the 
intention which we must consider is not so 
much the intention to defeat the decree- 
holder, but the intention to create a valid 
transfer at all. The position may be perhaps 
seen more clearly where the subject is 
moveable property, A judgment-debtor, 
knowing that his property is about to be 
attached, may be perfectly entitled to sell 
a motor-car knowing that by doing so it will 
escape attachment. Even the buyer of 
the motor* car may rejoice in the fact that 
the decree-holder may not be able to lay his 
hands upon it. But the sale is only valid if 
the motor-car was actually and genuinely 
sold. The second clause of section 53 of the 
Transfer of Property relates to a question of 
evidence. A certain presumption arises when 
i:he effect of the transfer is to defeat the 
creditor and where the transfer is gratuitous 
or without adequate consideration. But it is 
a presumption which can be rebutted. The 
question at issue really is whether the 
transfer ever actually occurred. What we 
have to consider in the present case is an 

(2) 33 Ind. Cas. 960 ; 39 P. R. 1916 ; 102 P. W. 
R. 1916. 

(3) 25 202 ; 2 Bom. R* 986 . 
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issue of fact, %. e., whether the mortgage to 
Abid Khan and the sale to Br. Bok Nath 
were colourable transactions with the object 
of defeating execution, or were genuine 
transactions representing real transfers. 

It will be more convenient to take first 
the question of the sale as it appears to me 
that the grounds for attacking it are more 
overwhelming than in the case of the mort- 
gage. Ill the first place, the sale was made 
after the objections to the mortgage had 
been disposed of, and when the judgment- 
debtor knew that the decree-holder had the 
right to institute a suit in respect of the 
mortgage. It has been argued that the 
intention of the parties clearly was to pre- 
judice the suit on the mortgage by pleading 
that it had disappeared into a sale. This 
argument, however, will carry little force 
unless it can be shown that the circumstances 
of the sale were such as to show that no 
transfer of interest really occurred, ’ It 
appears to me that the sale was suspicious in 
the extreme. There is no sale-deed, and it 
would be unusual for a vendee in the posi- 
tion of the present appellant to be satisfied 
with a mere mutation. There was clearly 
an attempt to rush through this muta- 
tion. It was brought up only five days 
after it had been reported and came before 
the Naib Tahsildar at his house in Bannu. 
He quite rightly refused to attest it until the 
period for objections to the sale had elasped. 
There is very incomplete proof of the pay- 
ment of consideration and every thing to show 
that no money actually passed. The mu- 
tation records that the vendor had admitted 
receipt of Rs. 400, leaving Rs, 220 due to 
the mortgagee and Rs. 117 due to the pro- 
prietor to be paid at the time of attesta- 
tion. There are no kind of accounts 
produced to show that Rs, 400, had been 
paid. Dr. Lok Nath may, as alleged by 
his Counsel, keep no personal accounts and 
rely on one Paras Ram for a record of 
his transactions with the , latter. At the 
same time I agree with the learqed 
Divisional Judge in thinking that dt is most 
unlikely that Dr. Bok Nath would not keep 
some personal accounts which would show a 
payment of this nature. The Patwari has 
given evidence that the Rs. 220 and Rs. 117 
were actually counted out and paid in his 
presence. I do not believe this statement 
at all, as it is quite dear that these sums 
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Wer« to be paid at attestation, and although 
redemption was accepted by the Revenue 
Officer, the mutations were not actually 
attested. Even if it be assumed that Rs. 220, 
might have passed hands in view of the 
question of redemption having been settled, 
the question of the passing of proprietary title 
clearly remained unsettled until the period 
for objections would expire, and it would 
be most unlikely that the sum of Rs. 117 
could have changed hands if the trans- 
actions were genuine, while mutation (which 
was the sole record of the sale, there being 
np deed) remained unattested. The failure 
of consideration^ of course, does not neces- 
sarily void a sale. This, however, is beside 
the point. The failure of consideration in 
this case is being adduced not to show that 
the sale, as between the vendor and tlie 
vendee, was incomplete, but as evidence 
that the transaction was a colourable one 
representing no genuine sale at all. There 
is then the question of the transfer of 
possession. The omission to transfer pos- 
session is one of the '‘badges of fraud’' 
given on page 247 of Mittra’s Transfer of 
Property Act. So far as I can see from 
the evidence, it is clear that no possession 
’jyas ever delivered to Dr. Dok Nath. Cer- 
tain witnesses have been produced to show 
that it was, but the entries in the khasra 
girdawari, which is a record drawn up 
on the spot, are directly against it. The 
(and was held jointly by Nur Muhammad 
and Ihs brothers, and they continued, as 
before, in cultivating possession. There 
is nothing wortliy of the name of evidence 
^o show that the so-called vendee ever 
^received any share of the produce from 
them or anything representing the rent 
of his joint interest. I agree on the evi- 
dence with the view of the learned Divi- 
sional Judge that this sale never really 
occurred at all, and that it was purely a 
colourable transaction intended to secure 
the property from attachment. 

The character of the mortgage to Abid 
Khan is not quite so obvious. It was re- 
pcited about 2J months after the ois- 
missal of Thakur Das's appeal against 
the order^ releasing the other defendants 
from liability and when it had, therefore, 
become finally decided that he would exe- 
cute J^ainst Nur Muhammad alone. It 


ims 

was argued that no connection or neciee- 
sary collusion has been shown between 
Nur Muhammad and Abid Khan. I think 
that it is clear that there was a very inti- 
mate connection in view of the fact that 
Abid Khan only two days before the first 
mortgage was entered, stood surety for 
Nur IMuhammad in a case under section 40,1 
Frontier Crimes Regulation. To stand 
surety for a man under that pro- 
vision of the law argues a very personal 
and intimate connectoin, as the obligation 
is very onerous. The main questions as 
regards this mortgage are those of consider- 
ation and delivery of possession. It 
has been argued by the learned 

Counsel for the appellant that the 
failure of consideration does not annul 
a mortgage any more than it annuls 
a sale. The question of whether a mort- 
gage subsists when consideration has par* 
tially failed is dealt with at lenght in Allah 
Diita V. Nazar Din (4). It is certainly 
true that the lien of a mortagagee on a prop- 
erty may subsistfor such portion of the con- 
sideration which has passed. Here again, 
however, as I have remarked on the ques- 
tion of the sale, the argument is really 
beside the point. What I have to consider 
is whether there has been a failure of con- 
sideration as showing that the transac- 
tion was fraudulent and colourable, and 
that no mortgage took place at all. In 
the first of the two mortgages Rs. 30 were 
said to have been paid before the Patwari 
and a previous receipt of Rs. 90 adnxitte^i 
In the second mortgage Rs. 500 . was 
admitted in the report to have been re- 
ceived by the mortgagor, Jn neither case 
is the proof of the passing of consideration 
very convincing. This fact alone, how- 
ever, might be insufficient to prove that 
the mortgage was a mere colourable trans- 
action if It were siiown that the mortgagee 
had obtained any kind of possession, or bad 
derived any actual bentfit from the suppojr- 
ed tranj-action. vSo far 1 can see, he never 
took any possession at all, and that when 
he gave up his title in favour of the ve^ndee 
nearly two years later, he had not yet 
e.x:crciseQ any of the rights of a mortgagee 
in possession. Possession was alleged 
to have been delivered, and it has never 

(4) 33 lad. Cas, 474; 53 P. H. ,W- 

R. 1916 {F. B.), 
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been extended that the mortgage was 
one under which the land was merely hy- 
pothecated without possession and on which 
interest was paid. Unless the mortgagee 
did obtain possession, the transaction could 
not have been a genuine one. The jamahandi 
of 1918-19 naturally showed the existence 
of a mortgage. This is a necessary corol- 
lary from the fact of the mutation having 
been attested before the jamahandi in 
question was prepared. The entry in 
the jamahandi carries no more and no less 
weight than the attested mutation. But 
the khasra girdawari never showed that 
Abid Khan had assumed possession, and 
there is no evidence worthy of the name 
of his either having cultivated jointly 
or received rent from the owners who 
remained in cultivating possession. I 
consider that the view of the learned 
Divisional Judge must be accepted, and 
that, as a matter of fact, no mortgage 
ever took place at all. 

On the above findings the appeal fails 
and is dirnissed with costs. 

s. D. Appeal dismissed. 

NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Second Civil Appeal No. 124-B of 1921. 
August 28, 1922. 

Present: — Mr. Prideaux, A. J. C. 
SHAIKH IMAM akd others— Defendants 
— Apiellants 

VLfSUS 

RAMCHANDRA and others— Plantiffs 
— Respondents. * 

Berar Alienated Villages Tenancy Law. s. 40 
— Ante-izarsi tenant fights oj. whether Sranrfer- 
able — Ante' alienation tenant, whether ItalU to be 
ejected ^ 

A person who has been in possession for a large 
c^nniber of years as a tenant cf land which was 
under cultivation before the grant of an iiara is 
an ante-i^arri tenant under .section 40 of the 
Bern Alienated Villages Tenancy T^aw and the 
lights of such a tenant are transferable, (p. 26, 
col. I.) 

Notwithstanding any contract to the contrary, 
an ante- alienation tenant cannot be ejected from 
bis borldiUg by his landloid as such for any clause, 
(p. 26, col. I.) 

Appeiil from a decree of the Addi- 
tional District Judge, Akola, dated the 25tK 
November 1920, in Civil Appeal No. 388 
of 1919. 

Mr. A. G. Sarkar, R. B., for the Appellants. 
Mu /• .C\ Ghosh, for the Respondents. 


JUDGMENT.— In my opinion the lower 
Courts have pne absolutely wrong in 
disposing of this case. The facts are suffi- 
ciently given in the judgment of the Courts 
below and it is enough to state that plaint- 
iffs, who are the izaradars of Pimpalgaon 
Isara, Taluq Mangrul Pir, sued the defend- 
ants for ejectment from Survey No. 15 
and half of Survey No. 16 of that village 
on the ground that they are annual tenants. 
The defence was that they were ante-u^^m 
tenants, or if not that, at least tenants of 
antiquity. 

The Courts below have found that the 
first defendant, Sheikh Imam, who is the 
tenant of the land in suit is neither an ante- 
izara tenant nor, as he is termed im the law 
now, an ante-alienation tenant, nor yet a 
tenant of antiquity or a permanent tenant. 
The lespondents-plaintiffs have filed in 
this Court a document which goes a long 
way towards disproving their claim, that 
is, a copy of document for survey che pahani 
sud. 1 have marked this as Exhibit A.-l. 
Exhibit D.-i shows that one Ambadas 
Patki held 12 highas of land as an ante- 
izara tenant. It is common knowledge 
that village officials, and Ambadas was. a 
Patwari, held in the old days much larger 
areas than their papers showed, and at 
the time of Settlement and Survey this 
fact was frequently discovered and correct 
measurements made of all tenants* holdings. 
In Exhibit A-i the fields in suit were in 
1894 described as being tenancies of Ambadas 
Patki and that they were held by him on 
antt-izara tenancies. The conclusion, there- 
fore, is irresistible that Ambadas held these 
fields as an ante-u«:ra tenant. 

Now, it has been the defendants' case 
all through that Sheikh Lul, iather of 
Sheikh Imam, jointly held the land as 
Lambardar and that, later, it was divided, 
two shares going to the defendant No. i*s 
father and the other share going to Ambadas, 
and that the land in suit is that which came 
to defendant No. i*s father. Sheikh Lai. 
There is evidence, both of plaintiffs and of 
the defendants, to show that the defendants 
have cultivated this land for a very long 
lime. P.W. No. 4, one of the plaintiffs, has 
himself had to admit that defendants had 
cultivated for 20 or 22 years, but the rest 
of the evidence goes to show that plantiffs 
have been in possession from beyond the 
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memory of living man. It seems to me 
that it has been established that the fields 
in suit formed part of Ambadas* diXit^izara 
tenancy. The defendants have been in 
possession for a very large number of years 
as tenants of land which was under the cul- 
tivation before the grant of the izara, and 
it seems to me that this can only mean one 
thing, that is, that they are oxitt-izara 
tenants ; for the present law in section 40 
runs : — 

** Every tenant other than a sub-tenant, who 
has, either by himself or by himself and through 
his predecessor-in-title, sub-tenant or mortgagee 
in possession, held land continuously in an alien- 
ated village from a period antecedent to the alien- 
ation, .-ihall be deemed to be an ante-alienation 
tenant of such land.*' 

The principal defendant in the present case 
seems to me unquestionably to fall within 
that category. Such rights are transfer- 
able, and it is now law that, notwithstand- 
ing any contract to the contrary, an ante- 
alienation tenant should not be ejected 
from his holding by his landlord as such 
for any cause. 

' For the above reasons, I set aside the 
decree of the Courts below and dismiss the 
plaintiffs' suit with costs, in all three Courts, 
Tliis decree applies to all the plaintiffs. 

S. X). Suit dismissed. 


PATNA HiaH COUBT. 

AVPIvAt PROM ORIGINAI. ORDERS NOS. 120 
AND I2I OF 1921. 

November 17, 1922. 

Present: — ^Mr. Justice Das and Mr. 

Justice Adami. 

Rai Sahib SARJU LAD and others— 
Peaintots — Appeu.ants 
versus 

BAIJ NATH PRASAD SINGH and 

OTHERS— Defendants — Respondents. 

Mortgage decree — Execution^ Option of decree* 
holder to * proceed against any of mortgaged prop* 
eriiesSuhsequent purchaser of equity of redemp- 
tion, fights , of-- Contribution, suit for-*- Rateable 
distribuHon^Ej^eeution proceedings. 


The holder of a mortgage-decree has the conduct 
of the sale and is entitled to execute the decree 
against any of the mortgaged properties he pleases, 
and if any question of equity arises between the 
decree-holder and the persons to whom the equity 
of redemption in the mortgaged properties, or in 
any of them, may have subsequently become 
vested, that equity can only be enforced by an 
independent suit for contribution and not in pro- 
ceedings for execution. Each parcel of the mort- 
gaged properties is liable rateably to its value, and 
the principle applies with equal force where the 
mortgage? himself buys the equity of redemption 
in one or more of such jjarcels or releases any part 
of the security, but an enquiry as to rateable dis- 
tribution of mortgage-debt cannot be made in exe- 
cution proceedings without serious complica- 
tions; therefore, the equity must be left to be 
worked out in a properly constituted suit between 
the parties, (p. 27, cols. 1 & 2.) 

Appeal against an order of the vSubordi- 
nate Judge, Gaya, dated the 17th June 
1921. 

Messrs SM. MulHck and Kailaspatti, for 
the Appellants. 

Messrs. Kulwant Sahai and Rai Guru 
Saran Prasad, for the Respondents. 

JUDGMENT. 

M. A. No. 120 OF 1921. 

Das, J.— This appeal is directed against 
an order of the learned Subordinate Judge 
of Gaya, dated the 17th June 1921. 

The appellants are the decree-holders 
and they obtained a mortgage-decree against 
the respondents, the contesting respond- 
ents being the subsequeJit purchasers or 
subsequent mortgagees in respect of some 
of the properties comprised in the mort- 
gage. 

The appellants obtained the preliminary 
decree on the 8th of April 1915, and the 
final decree on the 31st June 1918. Tn the 
present execution case the decree-holders 
sought to have the properties, which are en- 
tered as properties Nos. 9 and 10 in the mort- 
gage-decree. sold in the first instance. Now 
these properties, that is to say, the proper- 
ties N0S.9 and 10, were purchased subsequent 
to the execution of the mortgage by the re- 
spondents who are represented before us 
by Mr. Kulwant Sahai. It appears that 
some of the decree-holders have purchased 
properties Nos. i, 2 and 3 from the mort- 
gagors for the sum of Rs. 14,000; they 
have given credit in the account ior 
Rs. 11,000 and it is their case that they have 
paid Rs.3, 000 to the mortgagors. Mr. 
Kulwant Sahai's clients contended before 
the.. .learned. Subordinate.. Judge -thq,t the 
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course adopted by the decree -holders in 
purchasing some of the properties clearly 
prejudiced them and they asked the Court 
to direct that the properties should be 
sold in the order in which they are named 
in the mortgage-decree. The learned Sub- 
ordinate Judge acceded to the arguments 
advanced before him on behalf of Mr. 
Kulwant Sahai^s clients and the decree- 
holders appeal to this Court. 

Numerous authorities were cited on be- 
half of the parties before us. It is un- 
necessary to discuss all those authorities; 
it is sufficient to say that though here and 
there a discordant note has been struck, 
still the balance of authorities is clearly 
in favour of the view that the decree-holder 
has the conduct of the sale and is entitled 
to execute the decree against any of the 
mortgaged properties he pleases, and that, 
if any question of equity arises between the 
decree-holder and the persons to whom the 
equity of redemption in the mortgaged 
properties or in any of them may have 
Subsequently become vested, that equity 
can only be enforced by an independent 
suit for contribution and not in proceedings 
for execution. It is quite true that each 
parcel of the mortgaged properties is liable 
rateably to its value and that the principle 
applies with equal force where the mortgagee 
himself buys the equity of redemption in 
one or more of such parcels or- releases any 
part of the security; but I do not think that 
an enquiry as to rateable distribution of the 
mortgage-debt can be made in execution 
proceedings without serious complications. 
To take the present case, the respondents 
Uissert that the decree-holders have pur- 
chased property No. i at a price much be- 
low the market price and that they are now 
attempting to throw the burden of the 
entire debt on them. The decree-holders 
retort by saying that the respondents 
interested in properties Nos. 9 and 10 have 
purchased these properties for a nominal 
sum and on an express undertaking to pay 
the entire mortgage-debt, an undertaking 
which they never attempted to carry out. 
The learned Subordinate Judge has not 
entered into an investigation as to the 
valuation of the different properties com- 
iprised in the mortgage but he thought that 
the action of the decree-holders in pur- 
chasing some of the properties ..clearly 


prejudiced the lights of the respondents, 
and that he was entitled to use his discretion 
in directing in what order the .properties 
should be sold. For myself I do not under- 
stand how the act of the decree-holders 
could possibly have prejudiced the subse- 
quent purchasers. The learned Subordi- 
nate Judge admits that the decree-holders 
have not released any of the mortgaged 
properties so as to throw the entire burden 
of the mortgage-debt on the others. As 
purchasers of some of the motgaged prop- 
erties, they must themselves contribute 
to the mortgage-debt, but the problem is 
not solved by compelling the decree-holders 
to sell the properties which they have 
themselves purchased. The course adopted 
by the learned v^ubordinate Judge has 
unduly favoured the respondents ; and for 
that there is no warrant either in law or 
in equity. As I have said before, the equi- 
ties arising as a result of the transactions 
that have taken place since the mortgage 
was executed cannot without serious in- 
convenience be worked out in the execu- 
tion proceedings, and T must preier the 
rule which gives the decree-holders com- 
plete dominion over the sale leaving the 
equities to be worked out in a properly 
constituted suit between the parties. 

I would allow the appeal, set aside the 
order of the learned Subordinate Judge, 
and direct that the properties be sold in 
the order mentioned in the petition of the 
decree-holders. 

The decree-holders are entitled to the 
costs of this appeal. 

M. A. No. 121 OF 1921. 

This appeal will be governed by our 
decision in Appeal No. 120 of 1921. There 
will, however, be no separate order for 
costs. 

Adami, J.— I agree. 

Appeals allowed. 
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PANDORANG BAPUJI V, BAPUJI. 

NAOTUB JimiOAL OOBIMISSIONEB’S 
COURT. 

.Second Civii, Appeal No. 316-B of 1921. 

September 23, 1922. 

Present: — Mr. Kotwal, A. T. C. 
PANDURANG BAPUJI— Pi^aintiff 
— Appetxant 
versus 

BAPUJI AND others—Defendants 
— Respondents. 

Transfer, of Property Act (I V of 18S2), s. 53 — 
Transfet with inter t to defeat creditor^— Delivery 
of pcsiesion to and payment of con aider alien by 
transferee — Transfer, setting aside of, 

A transfer will not affect the rights of a creditor 
if the intention of the transferor was to defeat or 
delay him, even where con.sideration has been 
paid and the possession transferred. But where 
the transferee had no notice of and did not share 
in the iraudulent intention, the transfer will not 
be set aside. 

Hakim Lai v. Mooshahar Sahu, 34 C. ooo at p. 
1017; II C. W. N. 889 ; 6 C L. J. 410. Bhikhabhai 
Muijibhai Patel v. Panachand, 52 Ind. Cas. 682; 43 
B- 707 J 31 Bom. E. R. 770, referred to. 

The proper way of dealing with a quest.on of a 
transfer made with the intention of defeating and 
delaying a creditor is to consider the facts in rela- 
tion to each other and weigh them as a whole. 

Chunsham Das v. Uma Pershad, 50 Ind. 
Cas, 264; 15 N, L, R. 68; 17 A. E. J. 410; 36 
H, E. J. 483 ; 21 Bom. E. R. 472 ; 23 C. W N. 
817; (1919) M. W. N 513: 10 E. W. 511; I U. 
P. E. R. (P. C,) 86 (P. C.), followed. 

Appeal from the decree of the District 
Judge, Amraoti, dated the 13th July 1921, 
in Civil Appeal No. 1^3 of 1921. 

Mr, M. 5 . Niyogi, for the Appellant. 

Sir B, K, Bose, Messrs. K. Bose and F. E, 
Sanjma and P, N, Rudra, for Respond- 
en ts N os. 2 and 3. ^ 

TUDGMENTT. — The lower Appellate Court 
appears to have decided this case on the 
view that if consideration for the transfer 
paid by the transferee and posses- 
sion was delivered to him the transfer must 
be. given effect to as against the creditor of 
the transferor even if the intention was to 
defeat or delay the creditor. This view 
is entirely correct. Even where con- 
sideration has been paid and possession 
delivered the transfer mil not affect the 
right of the creditor if the intention was to 
defeat or delay him; but so far as the trans- 
feree is concerned it must be found that he 
participated in the intention to defeat or 
delay the creditor, vide Hakim Lai v, Moo^ 
shahar Sahu (i) cited with approval in 

(i) 34 C. 999 at p. 1017 ; n C. W. N. 889 ; 6 C. 

J« 419. 


SANT SiKGR BA3ANT KAtTR. 

Bhikahhhai Muijibhai Patel v. Panachmi (2)1 
If the transferee had no notice of and did 
not share in the fraudulent intention the 
transfer will not be set as'de. 

It may also be pointed out here that the 
proper way of dealing with a question of 
the sort involved in this case is, as pointed 
out in Ghunsham Das v. Uma Pershad 
(3), to consider the facts in relation ta each 
other and weigh them as a whole. The 
facts relied on in this case by the plaintiff 
are the relationship of the parties to the 
transferor, the sale being in respect of the 
whole of the property of the transferor, the 
subsequent connection of the transferor 
with the property and the inadequacy of 
the price. 

The decree of the lower Appellate Court 
is set aside and the case is remanded for 
a fresh decision with advertence to the 
above remarks. Costs of this appeal will 
abide the result* 

C. R. D. & N. H. 

Case remanded. 

{2) 52 Ini. Cas. 682; *13 B. 707; 21 Bom. E. 
R. 770. 

(3) 50 Ind. Cas 264 ; 15 N. E. R. 68 ; 17 A. E. 
J. 410 ; 21 Bora. E. R. 47^ ; 3^ M. E. J. 483 ; 23 
C. W. N. 817 ; (1919) M. W. N. 513 ; lo E. W. 
511 ; I U. P. E. R. (R C.) 86 (P. C.). 


LAHORE HIGH COURT. 

First Civie Appeae No. 1235 of 1918. 

November 7, 1922. 

Present: — ^Mr. Justice Martineau and 
Mr, Justice Moti Sagar. 

SANT ; INGH— Peaintiff— Appeei#ant 
versus 

Musammat BASANT KA.UR and OTBEE3 
— Defendants— Respondents. 

Punjab Land Revenue Act {X ^ 1 1 of 1887)^ 
ss. 3" (2), 111, 1 1 7, i$S—Cti 5 tom---Parlitton — 
Widow— Burden of proof — Question of title — PfO* 
ceduie— Civil suit— Jurisdiction oj Civil and Reve- 
nue Co Hits, 

Section ni cf the Punjab Eand Revenue Aet 
merely concedes to a widow a locus standi before 
a Revenue Officer for claiming, that is, for apply« 
ing for partition, which ahe may or may not be 
entitled' to obtain by virtue of hex Jixe^estata. 
(p. 30, col. X.) 
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SANT SINGH V. BASANT KAUR. 

Abdul Qadir v. Jlcihia^ 41 Ind. Cas. 473; 4 P. R. 
1017 Rev.; I P. W. R. 1917 Rev., referred to. 

Where the right of a widow to obtain partition 
U contested, the proper course for the Revenue 
Officer to adopt is to proceed under section 117 
of the Punjab Land Revenue Act, and either 
to stay the proceedings for the determination 
of the question of title by a competent Court 
or to determine the question himself as if he were 
a Civil Court, {p. 30. cols, i & 2.) 

The mere fact that the partition has taken 
place is no sufficient reason for holding that a 
civil suit subsequently iUvStituted to decide the 
question of title, which has not been disposed of 
during the partition proceedings, is barred, (p 30, 
col. 2.) 

Bachan Sifigh v. Madhan Singh, 61 P. R. 1897 
(F. B.), Buta V. Jiwani, 82 P. R. 189S (F. B.), 
Bhag Bhari v. Wazir Khan, 14 Ind. Cas. 45; 70 P. 
R. 1912; 91 P. W. R. 1912; 124 P. L. R. 1912 and 
Parshotam v. Raj Devi, 19 Iiid. Cas. 702 ; 219 
P. L. R. 1913 ; 129 P. W. R. 1913, relied upon. 

Section 3, sub-clause (2) of the Punjab Land 
Revenue Act, read with section iii of the Punjab 
Land Revenue Act, makes it clear that a widow 
is a joint owner of land though with limited rights 
of ownership, and as such is possessed of a sta- 
tutory right to demand partition. The onus is 
upon the party who disputes her right to obtain 

S artition to prove that such right does not exist. 
3. 31, col. I.) 

Abdul Qadir v. Rahia, 41 Ind. Cas. 473; 4 P. R. 
X917 Rev.; I P. W. R. 1917 Rev,, referred to. 

Parshotam v. Raj Devi, 19 Ind. Cas. 
702 ; 219 P. R- 1913 ; 129 P. W. R. 19x3. 
distinguished. 

First appeal from the decree of the 
Senior Subordinate Judge, lyyallpur, dated 
the- 31st January 1918. 

Sardar Kharak Sin^h, for the Appellant. 
Mr. N. C, Mehra and Lala Ram Chand 
Manchanda, for the Respondents. 

OEDER.— -This is a plaintiff's appeal, and 
has arisen out of certain partition proceedings. 
Defendants Nos. i and 2 are the sons of Ganda 
Singh, a brother of the plaintiff, and defendant 
No. 3 is the widow of Dachhmau Singh, an- 
other brother of the plaintiff. The suit 
relates to 720 kanals 12 marl as of land inChak 
No. 263, R. B. in the District of Lyallpur, 
and is for a declaration to the effect that cer- 
tain entries in the mutation register and the 
Record of Rights made in accordance with an 
order of the Tahsildar; dated the 8th June 
J916, relating to the partition of the prop- 
erty in suit are incorrect and that tire said 
property is still jointly owned and possessed 
by the parties. It appears that on the I7fh 
February 1916 Musammai Santi, mother of 
defendanta Nos, x and z, applied to the 
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Revenue Authorities for a partition of theit 
shares in the joint holding, alleging that 
disputes had arisen between the parties and 
that the plaintiff was refusing to give them 
their proper share of the profits. 'Musammai 
Basant Kaur, defendant No. 3, was no party 
to this application, but she appears to have 
come on the scene later, and to have joined 
in making a similar application to the 
Tahsildar to whom the case had been sent 
down by the Revenue Officer for proposing 
a scheme of partition. The plaintiff 
strenuously opposed these applications and 
denied the right of the applicants to get 
a partition of their shares effected. It is, 
however, alleged by the defendants that sub^ 
sequently a settlement was arrived at and 
a partition privately effected between the 
parties. On the 8th June 1916 the Tahsil** 
dar gave effect to the alleged private 
partition by sanctioning the mutation in 
respect thereof, and by ordering entries to 
be made in the revenue papers in accord- 
ance with the above arrangement. A report 
was in the usual course submitted to the 
Revenue Officer who ordered the case to be 
consigned to the record-room in view of the 
fact that partition proceedings had been 
completed and come to an end. The plaint- 
iff was apparently dissatisfied with these 
orders, for he soon after filed an appeal to 
the Collector against the orders of the 
Tahsildar sanctioning mutation of the parti- 
tion, but it was dismissed on the 28th 
August 1916. 

The plaintiff thereupon brought the pre- 
sent suit questioning the right of the defend- 
ants to get a partition of their shares effected 
and impugning the jurisdiction of the 
Revenue Officer to proceed with the parti- 
tion when a question of title was raised 
before him and left undetermined. The 
factum of the private partition relied on 
by the defendants was also denied, and it 
was further urged that the application fox 
partition made by Musammai Santi on be- 
half of her minor sons was not a bona fiit 
application made in their interests, but one 
that had been made in collusion with Musam^ 
mat Basant Kaur who, it was stated, was 
only interested in ruining the estate. Th^ 
defendants put up a joint defence and ob- 
jected to the jurisdiction of the Civil Courts 
to entertain this suit. As to their right to 
get a partition effected it was pleaded that 
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SANT SINGH V. BASANT KAUR; 

th:y had such a right both under law and 
custom, and that the plantiff was now estop- 
ped from questioning this right in view of 
the private partition to which he had al- 
ready given his assent. The point relating 
to jurisdiction was not seriously pressed 
before the lower Court apparently in view of 
the several rulings of this Court in which it 
has been held that a suit of this description 
is maintainable in a Civil Court. On the 
other points the learned Subordinate Judge 
found entirely in favour of the defendants, 
and as a result of those findings dismissed the 
plaintiff’s suit. The plaintiff has now filed 
a first appeal to this Court, and we have 
listened to lengthy arguments by Counsel. 
Defendants Nos. i and 2 having confessed 
judgment in this Court, the onl}^ contesting 
respondent to this appeal now is Musammat 
Basant Kaur, the widow. It is again urged 
before us on her behalf that Civil Courts 
have no jurisdiction to entertain this suit. 
The argument of the learned Vakil who re- 
presents her is two-fold. Firstly; it is contend- 
ed that section iii of the Land Revenue 
Act confers an absolute right over a joint 
land-owner (in which term is included also 
a widow having a life-interest) to apply 
for partition, and that if a Revenue Officer 
acting in pursuance of the powers pos-essed 
by him under section 115 allows or disallows 
partition, he cannot be controlled by a 
Civil Court in the exercise of such a discre- 
tion. Reliance is also placed on section 158 
which ousts the jurisdiction of a Civil Court 
from taking cognizance of the manner in 
which a Revenue Officer exercises the powers 
possessed by him under the Act. But it 
IS clear that here a question of title is in- 
volved and that section iii does not deal 
with questions of title or with questions 
relating to the right of a joint land owner 
to ob/atn or compel partition which are in 
fact governed by sections 116 and 117 of 
the Act. As pointed out in Abdul 
Qadir v. Rabia (i), section iii 
merely concedes to a widow a Iccus standi 
before a Revenue Officer for claiming, that 
is, for applying for partition which she may 
or may not be entitled to obtain in virtue 
of her life-estate. In our opinion the proper 
course to adopt for the Revenue Officer in 

(il 41 lad. Cas. 473; 4 P, R 1917 Rev.; i P* 
R« 19x7 


this case would have been to proceed under 
section 117 and to have either stayed the 
proceedings for the determination of the 
question of the widow’s right to obtain 
partition by a competent Court or to have 
determined the question himself as if ke 
were a Civil Court. He did not adopt 
either of the two courses open to him, and 
the question of titli which was undoubtedly 
raised was left undisposed of. The rulings 
Bachan Singh v. Madhan Singh (2), Buta 
v.Jiwani (3), Bhag Bhari v. Wazir Khan 
(4) and Parshotam v. Raj Devi (5) 
are clear authority for the proposition that 
the mere fact that the partition has taken 
place is no sufficient reason for holding that 
a civil suit subsequently instituted to 
decide the question of title which has not 
been disposed of during the partition pro- 
ceedings, is barred. 

Secondly, it is argued that as the parties 
had privately partitioned the property with 
mutual consent no question of title or in 
fact of any other nature arose for the de- 
termination of the Revenue Officer and con- 
sequently the orders passed by him were 
final and not liable to he questioned in 
Civil Court. We confess we are not at all 
impressed with the story of this so-called 
private partition. Th^rc i^ no evidence 
worth the name on the record in support qf 
this story and in the absence of any reliable 
evidence to the contrary we must hold that 
no private partition took place. In fact 
the conduct of the plaintiff evidenced as 
it is, by the various applications that he 
made to the Revenue Authorities from time 
to time, militates against such partition and 
it is indeed strange that the plaintiff who 
had all along been contesting the right of 
the widow to obtain partition should sudden- 
ly on the 8th June have changed his mind and 
agreed to forego a valuable right for pracr 
tically no consideration whatsoever. 

The next question is whether the widow 
is entitled to claim partition. It is argued 


{2) P. R. 1807 B.) 

(3) 82. P. R. 1898 (F. B.) 

(4) 14 Ind. Cas. 45 ; 70 P. R.. 1912 ; 91 P, 
W. R. 1912 : 124 P, L. R.. 1912. 

(5) X9 Ind, Ca«. 702; 219 P. R. 19x3; 129 
P, W, R. 1913. 
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BARI BAKU V, KUNDAN SINGH* 

that the general rule as laid down in para* 
graph 15 of Rattigan^s Customary Daw and 
other rulings of this Court is that ordinarily 
a widow governed by the agricultural 
custom of the Punjab is not entitled to and 
that the burden of proving that she can 
claim partition is upon the widow. It is 
pointed out that in the present case the 
widow has absolutely failed to discharge 
the onus. 

A reference to section 3, sub-clause 2 
and section iii of the Land Revenue Act, 
however, makes it clear that a widow is a 
joint owner of land though with limited 
rights of ownership and as such is possessed 
of a statutory right to demand partition. 
Applying the ordinary rule of the law of 
evidence the onus is then clearly upon the 
party who disputes her right to obtain 
partition. We are not unmindful of the 
distinction between a widow’s right to apply 
for partition and her right to obtain or 
compel partition so forcibly brought out 
in Abdul Qadir v. Rahia (i), but 
this, in our opinion, has nothing to dp 
with the question of onus which is regulated 
by entirely different considerations. A 
widow may not be entitled to obtain parti- 
tion in view of her life-estate or in view of 
any established agricultural custom to that 
eiect, but this must be proved by the party 
Wih') denies her that right. As held in 
Bhag Bhan v. Wazir Khan (4), she 
has in virtue of her possession under the 
Land Revenue Act a clear unequivocal 
statutory right to demand partition/’ and 
it is for the co-sharer who disputes that 
right to prove that by custom or for any 
other reason she is not entitled to obtain 
partition of the joint holding in which she 
IS a co-sharer for life. It is contended that 
in a later ruling reported as Parshntam 
V. Raj Devi (5) this view w’s not 
accepted and that in that case the burden 
of proof was Ihiown upon the widow. It 
will be observed, however, that the judgment 
in that case proceeded merely on the basis 
of paragraph 15 of Rattigan’s Customary 
Law and that the attention of the learned 
Judges was probably not drawn either to 
section iii of the Land Revenue Act or to 
the earlier decision of 1912. We entirely 
concur in the view enunciated in 
Bha Bhm v« Wazif Khm (4) and 
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have no hesitation in holding that the onus 
is upon the plaintiff. 

Counsel for the appellant, however, 
contends that his client did not produce any 
evidence in the lower Court in proof of this 
issue, as the onus was laid upon the defend- 
ants which they failed to discharge and 
wants opportunity to be allowed to produce 
evidence. We think there is force in this 
contention and we consequently remand 
the case to the lower Court for enquiry and 
finding on the following issue : — 

Whether by custom obtaining among the 
parties a widow is restrained from obtain- 
ing partition of the joint holding in which 
she is a co-sharer for life ? 

Return within three months, 

s. D. Casereihandedi, 


NAQPUB jm)ICIAL COMMISSIONER’S 
COURT. 

Miscbuankous Civib Appbab No. 15 
OF 1922. 

September 8, 1922. 

Present: — Mr. Batten, J, C. 

Musammat BARI BAHU — Plaintiff— » 
Appebiant 
versus 

KUNDAN SINGH— Defendant- 
Respondent. 

Court Fees Act (V 1 1 of s, 7 (iv) (c) — 

Suit for declaration that certain sum settled as main^ 
tenance and for amendment of document — Nature 
of suit— Declaration with consequential relief— Courts 
fee payable-specific Belief Act (/ of 1877), 5, 3X 
— Revision —Wrong view of law, 

A suit asking for a declaration that a certain suip 
of money was settled as the maintenance of the 
plaintiff, and for the amendment of a document 
to this effect, is, strictly speaking, a suit for a decla- 
ration with consequential relief under section 31 of 
the Specific Relief Act, and, for purposes of Court- 
fees and jurisdiction, it is governed by section 7 
(iv) (c) of the Court Fees Act. (p. 32, col. 2.) 

An alleged wrong view of the law is not a ground 
for interference in revision, (p. 32, col. 2.) 

Devidas v. Bamlzl, 13 Ind. Cas. 864; 7 N. I,. R. 
X90 and Raj Krishna hey v. B^in Behary Dev, 
17 Ind. Cas. i6a; 40 C., 243; 16 C, L J. X94; 17 Ci 
W. N. 59X» tftferrad to« 
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KOTHANDARAMA REDDY V, JAGATHAMBAE AMMAE. 


Appeal from the order of the District 
Judge, Saugor, in Miscellaneous Appeal 
No. 2 of 1922, dated the 21st March 1922. 

Mr. B. V, Pradhan, for the Appellant. 

Mr. G. L, Stihhedar, for the Respondent. 

FACTS. — The plaintiff's husband Babhut- 
singh and the defendant's father Anant- 
singh were real brothers. Babhutsingh died 
8 years ago while joint. At the time of 
Babhutsingh's death the moveable and im- 
moveable property of his share was worth 
Rs. 15,000. The plaintiff was maintained 
according to the status of Babhutsingh's 
family. In August 1919 the defendant's 
guardian gave this advice to the plaintiff 
that as she had been sick and could not 
manage the property herself it would be bet- 
ter for her to give her property to the defend- 
ant and take Rs. 150 per year for her main- 
tenance during her lifetime and cease to have 
any claim to the ancestral property and exe- 
cute a document. The plaintiff accepted 
this condition because she was sick and help- 
less. In accordance with the above agreement 
the defendant executed a document on 5th 
August 1919 through his guardian and receiv- 
ed Rs. 150 in the presence of the Registrar. 
When the amount for the maintenance for 
the second year became payable in August 
1920, the plaintiff demanded it from the 
defendanttwho refused to pay it. Defendant's 
guardian stated that plaintiff had taken 
Rs. 150 and giving up her claim for ever had 
executed a registered document. The plaint- 
iff is of very weak understanding and is 
altogether illiterate and the defenda?^t's 
guardian deceived her and got the document 
executed. Under these circumstances the 
document may be amended in accordance 
with the agreement. On coming to know 
of the deception the plaintiff asked the 
defendant to amend the document but the 
defendant does not do so. 

The plaintiff prays a decree may be passed 
for a declaration of right to the effect that 
Rs. 150 was settled to be the maintenance 
amount and for amendment of the document 
to the effect that defendant should pay 
Rs. 150 per year during the plaintiff's life- 
ti me. 

JUDOMBNT. — No second appeal lies in 
this case, vide section 104 (2), Civil Proce- 
dure Code. I am asked to treat the case as a 
revision application. In my opinion no revi- 
sion Ues^ as the District Judge had full juris^ 


diction to pass the order he did, and an al- 
leged wrong view of the law is not a ground 
for interference in revision. But even if an 
application for revision lay, I am of opinion 
that the decision of the Munsif and Dis- 
rict Judge is correct. The suit, strictly 
speaking, is one under section 31 of the 
Specific Relief Act and as brought it is a suit 
for a declaration with consequential relief, 
and for purposes of Court- fee and jurisdic- 
tion it is governed by section 7 {iv) (c) of 
the Court Fees Act. Art. 17 (vi) of 
Schedule II of the Court Fees Act cannot 
apply since it is possilde to estimate the 
money-value of the claim and the plaintiff 
herself has attempted to do so. This case 
comes witliin the scope of my ruling in 
Devidas v. Ramlal (i). The views in which 
are confirmed in Raj Krishna Dey v. Bepin 
Behary Dey {2). The plaintiff has herself 
stated the real value of her claim which 
should as the Munsif has done be 
calculated on the principles of section 7 (ii) 
of the Court Fees Act. though the suit is not 
under that section. The appeal is dismissed 
with costs. 

s. D. Appeal dismissed. 

(1) 13 Ind. Cas. 864: 7 N. L. R. 190. 

(2) 17 Ind. Cas. 162; 40 C. 245; 16 C. L. T. 174; 
17 C. W. N. 591. 


MADRAS HIGH COURT. 

CiviE Revision Petition No. 72 ok 1922* 
Gelober xi, 1922. 

Present: — Mr. Justice Krishnan. 

KOTHANDARAIMA REDDY and » 
ANOTHER — Respondents Nos. i and 4 — 
Petitioners 
versus 

JAGx\THAMBAD AMMAT.— 
Petitioner —Respondent. 

Succession (Property Protection) Act (XIX of 
1841), action under— - Prejudice to applicant^ finding 
of\ absence oj— Revision — Civil Procedure Code 
(Act V 0/ 1908), s. 115, 

Where a Court acts under Act XIX of 1841 with- 
out a definite finding to the effect that the appli- 
cant would be materially prejudiced if left to the 
ordinary remedy of a regular suit, the order is 
without jurisdiction and open to revision by the 
High Court (p* 33, cot i.) ^ ^ 
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CHAGANI^I, V. KASHIRAM. 

Petition, under section 115 of Act V of 
190S and sections 107 and loS of the Gov- 
ernment of India Act, praying the High 
Court to revise an order of the District 
Court, Chingleput in Original Petition 
No. 23 of 1919, dated the 17th Novem- 
ber 1921. 

Messrs. E. Duraiswami Aiyar and T. R, 
Srinivasa Aiyangar, for the Petitioners. 

Mr. T. Narasimha Aiyangar, for the 
Respondent. 

JirDOMEMT.— To apply the Act XIX 
of 1841 to any particular case it is a con- 
dition precedent that the Judge should 
find or be satisfied that the applicant was 
likely to be materially prejudiced if left 
to the ordinary remedy of a regular suit 
and that the application was made bona fide. 
See section 3 of Act XIX of 1841. There is 
no finding here by the Court that these con- 
ditions are fulfilled. Without that find- 
ing, the Court had no jurisdiction to act 
under the Act and its order is revisable; 
see Bapamma v. Collector of Godavari (i). 

The revision has been confined by the 
petitioners to B and C schedule proper- 
ties only. The order of the lower Court 
with regard to these properties is set aside. 
Each party will bear his or their own costs. 

N. H. Order set aside, 

(i) 12 M. 341; 4 Ind, Dec. (n, s.) 587. 


NAOPUR JUDICIAL COMMISSIONER'S 
COURT. 

Shcond Civit. Appear No 547 op 1921. 

October 4, 1922. 

Present:^M.r. Hallifax, A. J. C. 

CHAGANLAI, and another — 

Pl^AINTIPFS — A pPEEEANTS 
versus 

KASHIRAM— Defendant — 
Respondent. 

Registration Act (XVI of 1908), 5, 2 ^—Re- 
^istraiion^ postponement of, beyond period allowed 
by law^ validity of-— Contract Act ( IX 0/1872), 
s, 23 — Agreement postponing registration — Fraudu- 
lent intention — Enforceability — Registration of 
executed document^ how enforced— Oral agreement 
to lease — Unregistered document executed sulse- 
luently—Oral evidence^ admissibility 0/, to prove oral 
agreement 

An agreement for the postponement of the re- 
gistration of an executed document beyond the time 
allowed by the Registration Act for the purpose 
cahnot be enforced, ip. 34, col. i.) 

Vtnhcdasami v. Kristayya^ 16 M* 341 ; 3 M, 

3 


L. J. 169 ; 5 Ind. Dec. (n. S.) 945, Palni Goundan 
v.Pramasiva Goundan, 6 M. I/. J. 2 ^i^Thayafarft$nal 
V, Lakshimi Ammal, 59 Ind. Cas. 417; 43 M. 8^2; 
12 D. W. 161 ; {1920) M. W. N. 457 ; 39 M. L* J. 
1 81, followed. 

Where the parties agree that a properly stamped 
deed of lease should not be executed ahd registered 
till after the Settlement, the object being to con- 
ceal the actual assets of the village and so to reduce 
the assessment of Dand Revenue, the agreement 
is void under section 23 of the Contract Att and 
cannot be specifically enforced. 

Registration of an executed document edn only 
be enforced by the proper proceedings under the 
Registration Act, followed, ii necessary, by a suit 
under section 77 of the Act, but not by a suit 
of any other tmd. (p, 34, coU 2. ) 

An unregistered deed of lease cannot be given 
in evidence in proof of the terms of the lease and 
its existence excludes all extrinsic evidence on the 
point. Oral evidence of the execution of such a 
document is admissible in proof of the oral Agree- 
ment to lease made before the execution' of 
document, in order to support a claim for spedi^c 
performance of the oral agreement, (p. 34, cpl. 

2; p. 35, col. 1.) 

Gangahisan v. Tukaram, 2 Ind. Cas. 244; 5 N. 
L. R. 70. referred to. 

Appeal from a decree of the District 
Judge, Bhandara, dated the 31st August 
1921, in Civil Appeal No. 67 of 1921. v ^ 

Messrs. M, Gupta and Erachshah, ii for 
the Appellants. 

Mr, D. T, Mangalmurii, for the Respondent* 

JUDGMENT • — It has been assumed in 
this case that when Radha Bai gave the 
fourth defendant Nanhu, or rather his son 
Jairam, the unregistered deed of lease in 
September 1916 there was a contempo- 
raneous oral agreement between theni'’that 
a properl}’^ stamped deed should be executed 
and registered as soon as the Settlement 
then in progress had been announced. 
There is, in the first place, no evidence bn 
which such a finding could legally be based. 
Lalu Kalar (4 D. W. No. i), who was Radha 
Bai's Mukhtyar at the time and acted for 
her in the matter, says an oral agreenfeht 
to this effect was made before the deed was 
executed but was not incorporated or men- 
tioned in the deed ; he appears to medn 
also that the oral agreement was not made . 
or even mentioned on the occasion of the 
execution of the deed. Kanhu Mahar (4 D. 
W. No. 3) declares that the agreement was 
made on that occasion and was incdrpq^at- 
ed in the deed. The other two witnesse^^dw 
this point are Keu Kohli (4 D, W. No. 2) 
and Kanhu Kohli (4 D. W. No. 4), and they 
declare that the matter was not even mt(i« 
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tioned on the occasion of the execution of 
the deed* Hoktia Mahar (4 D. W. No. 5) 
also gave evidence on the point but admit- 
ted finally that it was all hearsay. The 
utmost that this evidence could be held 
to prove 5 s that the parties agreed that a 
proper deed should not be executed till 
^fter the Settlement. But even if the 
agreement were to the effect accepted in 
the ’lower Courts, it could not be specifically 
enfotced. The announcement of the Settle- 
ment might well have been after the end of 
the alleged term of the lease, which was 
seven years; as a matter of fact it seems to 
have been announced five years later. 

(2) But any such agreement is entirely 
void under the provisions of section 23 of 
the Contract Act. The consideration for 
the agreement to postpone the registra- 
tion of the deed of lease is obvious enough 
from the circumstances and scarcely needs 
specific admission, but it is clearly stated 
by 'the partife and the witnesses; the 
object was to conceal the actual siwai 
amdani of the village, and so to reduce the 
assessment of Band Revenue. This would 
defeat the provisions of the Registration 
Act and probably the Transfer of Property 
Act and the Stamp Act as well ; it was 
fraudulent, in that it attempted to conceal 
ibe assets of the village and so reduce the 
assessment ; it involved injury to all other 
members of the community, in that . they 
would get as Land Revenue less than their 
proper share of the income of the village; 
and it was obviously opposed to public 
polio' ; indited, of the five clauses of 
of section 23 of the Contract Act there was 
only one, that **it is forbidden by law" 
which would not necessarily avoid this 
agreement, and even that cannot be said 
with any certainty. 

, (3) But in any case no agreement for 

the postponement of the registration of an 
executed document beyond the time allow- 
ed by the Registration Act for the purpose 
can be enforced. This was very clearly 
laid down i y the Madras High Court in 
Venkatasami v. Kristayyc^ (i), and accepted 
by the same Court in the later cases cf 
Paini Goundan v. Paranmiva Goundan (2) 

(1} M. 34{r; 3 M. L. J. xCq; 5 Itid. Dec, (K. s.) 

^ C X#» J • 


and Thayaranmal v. Lakshimi Ammal (3). 
Registration of an executed document 
can only be enforced !)y the proper pro- 
ceedings under the Registration Act, follow- 
ed, if necessary, by suit under section 77 of 
the Act, but not by a suit of any other kind. 

(4) A great deal has been said through- 
out the case about *‘the doctrine of part 
performance." But what is it that has been 
partly performed We can get as far as 
discovering that it was an agreement to 
lease a half share in the lac produce of the 
village forests from September 1916, but 
there is no way in wliich the fourth defend- 
ant or any body else can show that the 
term of the lease was to exceed the four 
years during which he has actually held 
possession. The unregistered deed of lease 
cannot be given in evidence in proof of 
the term of the lease, and its admitted 
existence excludes all extrinsic evidence 
on the point. 

(5) Very great laxity appears to have been 
shown in the lower Appellate Court in admit- 
ting secondary evidence of the contents of 
this document. In the first place, its loss wds 
not proved. The fourth defendant pie^t^d^d 
that the first defendant took the document 
from him to show it to the Settlement Autboir- 
ities and had never returned it ; he ^did 
not say he had even asked for it. He said, 
further, that he would file copies of certain 
statements, which he never did, but appa- 
rently they were to prove only that the first 
defendant had had the document at one time^ 
not that he had lost it or refused to return 
it. The fourth defendant's servant Lakshia 
{4 D, W. No. 6) and his son-in-law Dasrath 
(4 D. W. No. 7) sj^eak of his handing 
over a number of documents to the 
first defendant just before the Settle- 
ment Officer came to the village, and Das- 
rath vaguely suggests that this document 
was in the bundle, though Lakshia scarce- 
ly goes even as far as that. This would 
clearly be insufficient to let in secondary 
evidence of the contents of the document, 
even if it were not excluded in any case 
by the fact that primary evidence of 
them is inadmissible because the docu- 
ment is unregistered, as was explained in 
Cangabisan v, Tukaram (4). 

(3) 59 Ind. Cast. 417; 42 M. 822; za !<• W. i6t; 
(X920) M. w. N. 457; 39 M. L. J. 181, 

(4) a tnd. Cas« 2441 3 L. R« 70* 
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(6) ^ Oral Evidence of the execution of such 
a document and probably of most of its con- 
tents could, I thihk, be given in proof \of the 
oral agreement to lease that was made be- 
fore the document was executed, according 
to the principles set out in the case just 
mentioned, but that |[would be of use only 
to support a claim for specific performance 
6f that dral a^^reement, and a suit for that 
purpose was barred by time some months 
before the Cfid of 1919, whereas the present 
suit was instituted on 7th August 1920. 

(7) The fourth defendant, who is the only 
respondent here, is liable for his half share 
of the damages which amounted in all to 
Rs, ^75 just as much as the fifth and sixth 
defendants, against ^whom a decree for 
Rs 87-8-0 was passJfd,' The proper decree in 
the case would be one that made all these 
three defendants jointly and severally re- 
sponsible for Rs. 175. Such a decree cannot, 
however, be given now as the fifth and sixth 
defendants were not joined as respondents to 
this a|)peal. The decree of the lo*ver Courts 
will accOjrdingly be modified by the exci- 
Sion from it of the order that the plaintiff's 
Isuit as against the fourth defendant Kashi- 
rUm, son of Naiihu, be dismissed and the 
addition to it of an order that the 
fourth defendant Kashiram, son of Nanhu, 
do pav to the plaintiffs the sum of 
Rs., 87-8-0. The same defendant, who 
is the respondent, will pay to 
the plaintiffs and be paid by. them costs 
in the first Court (apart from the sum of 
Rs. 56-7-6 for witnesses which he will pay 
himself), in the, proportion ordered by that 
Court in the case of the fifth and sixth 
deiendants,, that is, in the proportion of 7 to 
153, and will pay all the costs of both 
appeals. 

Note. — {October 14,1922), — Owing to the ' 
exaggeration of their claim by the 
1 1 ;i .tiffs, and also ^robablv in no small 
degree to dishonest concealment of the 
amount ‘ of lac collected by the de- 
fendants, the final result of this judgment is ' 
that the fourth defendant has to pay only 
Rs. 32-1 1-2 to the plaintiffs. In regard to the ^ 
fifth and sixth defendants the result of the 
litigation appears to be that the plaintiffs . 
get one rupee and eight pies from tliem, 
on a proper calculation of the proportion- ’ 
ate shares of the costs in the first Court, 
VFhich are wrongly stated in the schedule 


of costs annexed to the decree of thut Court* 
The decree now to issue will state only the 
amount payable by the fourth defendant 
to the plaint'ffs. 

G. R. D. & N. K. Decree modified. 


LAHORE HIGH COURT. 

Civil, Revision Petition No. 507 of 1922. 
June 21, 1922. 

Present Justice Scott-Smith. 

LABH SINGH and another— 
Defendants— Petitioners 
versus 

GANPAT — Plaintiff, and GANDA— 
Defendant — Respondents. 

civil Prooedme Code (Act V of 1908), 55. 146, 
104 — Pn-emption decree — Time for payment , whe- 
ther can he extended — Appeal — littnsion^ 

Section 148 of the Civil Procedure Code does not 
entitle a Court to extend the time fixed by the 
deiree for payment of the purchase-money in pre- 
emption cases, (p, 36, col. 2.) . 

Su/anjan v. Rambahat Lai, 2 J Ind., C$s. 

585; 35 A. 582; 1 1 A. It. J. Hukam Chdnd 
v. Hayati 1.5 Ind. Cos. 94T; 99.,?. R. X912; I21 
P. W. R. 1912, relied upon. 

Baphela v. Sallo, 18. Ind. Cas 991! 3 P. R, 1913 ; 
226 P. L. R. 1913: 303 P. W. R. 1912 , iVflr62 v. 
Pathana, 18 Ind Cas. 86; 6'> P. R. 191*3 ; 53 p. i,. 
R.. 1913; 72 P W. R. 1913, distinguished. 

An order made under section 148 of ^the. Civil 
, Procedure Code is not a decree and is not a^ea^- 
able a.s an order under section 104 of the ' Cbde. 
(p. 36, col. 2.) 

The only way *n which such an order can be set 
• aside is by an application to the High Court in 
revision, (p. 36, col, 2.) 

Suranjan Stngh v. Rambahal Lai. 21 Ind. Cas. 
585; 35 A. 582 ; ii A. L. J. 95^. relied upon. 

' Petition for revision of the order of the 
District Judge, Jullundur, dated the 3rd 
December 1931. 

Mr. B. D. Qureshi, for the Petitioneia. 

Dala Fakir Chand, for the Respondents.. 

JUDGEMENT. — Ganpat, plaintiff-respond- 
ent, whose suit was dismissed by the Trial 
Court, obtained, on the 13th October 1921, 
a decree from tlie District Judge, JuUundur, 
for pre-emption of a plot of land on paytmeot 
of Rs. 190-1-6 within one month from the 
date of the decree. He , did pot pay , the 
money within the period fixed, anif there- 
fore, under O. XX, r. 14 of the Civjil 
Procedure Code the suit stood dis»uia,«M »rt 
with costs fiooi the .d»t9 ol tbC default 
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namely, from the 13th November 1921. 
Oh the 23rd November 1921, he applied 
to the Court for an extension of time for 
payment on the ground that though he was 
informed that his appeal had been accepted 
and that he had been given a decree for 
possession of the land in suit, he was not 
informed that he was to pay the sale- money 
within a certain fixed period. The* learned 
District Judge, by his order of 3rd Decem- 
ber, T921, extended the period for payment 
of the money up to the 3rd January, 1922. 
From this order the defendants-vendees 
have appealed. 

I^ala Fakir Chand on behalf of the re- 
fpondent raises a preliminary objection that 
no appeal lies and in support of his conten- 
tion has referred to 34 Indian Cases, 88 
[Ahu Muhammad Mianv, Mukut Pertap 
Narain (i)] which corresponds with i Patna 
lyaw Journal 92. The first question 
which I have to determine is, whether the 
learned District Judge was justified in 
extending the period fixed for payment 
under section 148 of the Civil Procedure 
Code. Counsel for the respondent cites 
Baghela v. Scdlo (2) and Naba v. Pathana 
(3) in support of the view that the 
Court had the power to extend the 
time. The facts of the case reported 
as Baghcla v. Sallo (2) are quite distinguish- 
able from those of the present case. There, 
the decree directed payment of the pur- 
chase-money only and stated notliing about 
the costs, and it was Jield that the plaintiff 
had substantially complied with the decree 
of the Court, and that he was entitled to 
a further time for payment of costs. In 
NaH V. Pathana (3), a Single Judge's de- 
cision, it was held ^ that the plaintiff had 
substantially complied with the order of 
the Court by paying the . money into the 
Post-Office for transmission to the vendee 
within ample time in order to reach him, 
under ordinary circumstances, within the 
period fixed. At the end, there is an obiter 
dictum by the learned Judge that the time 
can be extended under section 148 of the 
Civil Procedure Code. The matter was 

(I) 34 Ind. Cas. S8 ; i P. L, 2 P. U W. 

400, 

, ^ (2) 18 Ind. Cae. 994 i 3 P, R. 1913 ; 226 P, I,, 
K. 1913*. 303 P* W. R. 1912. 

, (3) 18 Ind. Caa. 86j 60 P, R. X913; 53 P, li« 

i;X 3»72 W* R. 1913. 


fully considered by a Full Bench of the 
High Court of Allahabad in the case report- 
ed as Suranjan Singh v. Rambahal Lai 
(4), in which it was held that section 148 
of the Civil Procedure Code does not entitle 
the Court to extend the time fixed by the 
decree for payment of the purchase-money 
in pre-emption cases. The same view was 
taken by this Court in the case reported as 
Hukam Chand v. Hay at (5). I fiilly agree 
with this view. In accordance with the 
terms of the decree plaintiffs' suit stood 
dismissed when he made default of payment 
of the amount within the period fixed by 
the Court, and the Court could not there- 
after restore the decree by extending the 
time. 

In Suranjan Singh v. Rambahal Lai (4) 
it was also held that an order made under 
section 148 of the Code of Civil Procedure 
is not a decree and is not ^pealable as 
an order under section 104. The Learned 
Judges said that the only way in which such 
an order could be set aside was by an appli- 
cation to the liigh Court in rewsion. Mr. 
Qureshi asks that, if this Court holds that 
no appeal lies, it may treat the present 
appeal as a revision. This, I think, is a 
reasonable request. I agree with the author- 
ity cited that no appeal lies, but on the 
Revision Side, I set aside the order of the 
learned District Judge extending the time. 
The effect of this order will be that the 
plaintiff's «uit vstands dismissed with costs. 
I make no order as to costs in this Couit. 

z. K. Order set aside. 

(4) 21 Incl. Cas. 585; 35 A. 582 j 11 A. L* J* 

(5) 15 Ind. Cas. 941 : 99 P* P* ^$^2; 121 P* 
W. R. 1912. 
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MADHOFAO V. NAGO. 

NAGPUR ^ZCIAL COMUISSIONBR’S 
COURT. 

Misccijaneous Civil, Appeal No. 7-B 
OP 1922. 

October 13, 1922. 

Present : — Mr. Kotwal, A. J. C. 

MADHORAO DEORAO— Non-Appei- 
CANT No. 5 — ApPEEEANT 
%}eysus 

NAGO AND OTHERS— Debtor-Appeicants 
AND Creditors — Respondents. 

Provincial Insolvency Act {V of 1920), ss, 3 
(*)» 75 {i)-— Subordinate Court invested with insol- 
vency jurisdiction— Appeal^ whether lies to Dis- 
trict Court, 

The provisions of an Act conferring jurisdiction 
for a particular purpose cannot by implication 
affect or modify the provisions of an Act creating 
a status for general purposes, (p. 38, col. i.) 

Although the Provincial Insolvency Act ot 1920 
provides that so far as original proceedings under 
it are concerned a subordinate Court specially 
invested with insolvency jurisdiction shall exer- 
cise it concurrently with the District Court, yet 
an appeal from the decision of such a subordinate 
Court lies to the District Court, (p. 37, col. 2.) 

Appeal from an order of the vSub- Judge, 
Yeotmal, dated the 20th October 1921, 
in Insolvency Case No. ii of 1921. 

Mr. R, R, Jaywant, for the Appellant. 

Mr. M. R, Bobdc, for the Respondents. 

JUDGMENT. — This is an appeal against 
the order of the Subordinate Judge, Yeotmal, 
adjudging Nago Bhumya insolvent under 
section 27 (i) of the Provincial Insolvency 
Act of 1920 on the petition of- one of his 
creditors Gangaram Rajayya. Gangaram had 
alleged that Nago had executed a sale-deed 
of oil his property in favour of Madhorao 
Deshmukh with intent to defraud his credi- 
tors. The grounds on which the adjudi- 
cation order was made are given in the extract 
from the Subordinate Judge's order: — 
‘'Statements of the debtor and the affidavits 
of the applicant and of the alleged transferee 
naake it quite clear that Nago has made a ‘trans- 
fer of all or substantially all his property to a third 
person for , the benefit of his creditors generally’ 
within section 6 (a) of the Insolvency Act of 1920. 
This is itself an act of insolvency under clause (a) 
of section 6, whether it has been done with or with- 
out any intention to defeat or delay creditors with- 
in clause (6) of the said section. Thus I find that 
Nago has committed an act of insolvency. The 
requirements of section 9 of Act V of 1920 ate 
thus satisfied in aU respects.’’ 

Madhorao appeals from the order. A 
pr^iminary objection is raised that the 
appeal, if one is at all allowed by law, does 
not lie to this Court. Pritna facie the 
decision is that of a Court subordinate to 
the District Court and appeal therefrom 


lies under section 75 (i) to the District 
Court. But the learned Pleader for tiie 
appellant argues that insolvency cases may 
involve subject-matter of a value over 
Rs. 10,000, that suits of a value over 
Rs. 10,000 are triable only by the District 
Judge and that, therefore, as soon as a Sub- 
ordinate Judge is appointed a Judge under 
section 3, Insolvency Act, he is by implica 
tion appointed an Additional District Judge 
under section 26 of the Central Provinces 
Courts Act as applied to Bcrar. An Addi- 
tional District Judge, it is argued, is not 
subordinate to the District Judge and the 
appeal from his order does not lie to the 
District Judge but to this Court. 

The Insolvency Act provides for the trial 
of original proceedings under that Act as 
well as appeals. 

vSection 3 (i) provides that : — 

“The District Courts shall be the Courts having 
jurisdiction under this Act : 

Provided that the Local Government may, by 
notification in the Local Official Gazette, • invest 
any Court subordinate to a District Court with 
jurisdiction in any class of casses, and any Court 
so invested shall within the local limits of its 
jurisdiction have concurrent jurisdiction with the 
District Court under this Act.” 

Section 75 (i) provides that : — 

“The debtor, any creditor, the R.eceiver or any 
other person aggrieved by a decision come to or 
an order made in the exercise of insolvency 
jurisdiction by a Court subordinate to a District 
Court may appeal to the District Court, and the 
order of the District Court upon such appeal sh^ 
be final : 

Provided that the High Court, for the purpose 
of satisfying itself that an order made in any 
appeal decided by the District Court was ac- 
cording to law, may call for the case and pass such 
order with respect thereto as it thinks fit : 

Provided further, that any stich person aggrieved 
by a decision of the District Court on appe^ from 
a decision of a Subordinate Court under section 4 
may appeal to the High Court on any of the 
grounds mentioned in sub-section (i) of section 
100 of Civil Procedure Code, 1908.” 

Although the Act provides that, so far 
as original proceedings under it are con- 
cerned, a subordinate Court when it is 
specially invested with insolvency jurisdic- 
tion shall exercise it concurrently with the 
District Court, yet for the purpose of appeal 
it makes that Court subordinate to the 
District Court. Under the Act, therefore, 
the appeal lies to the District Court. No 
question of any status brought into existence 
by implication here arises. I am, besides 
unable to see bow an appointment as an 
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Additional District Judge under section 26 
(i), Central Provinces Courts Act, can be 
implied from an appointment as an Insol- 
vency Judge under the Insolvency Act. 
The provision of an Act conferring jurisdic- 
tion for a particular purpose cannot by 
implication affect or modify the provisions 
of an Act creating a status for general pur- 
poses. I hold that the appeal does not lie 
to this Court. It is, therefore, rejected. 
The appellant will pay the respondent's costs. 
Pleader's fee Rs. 25. 

. G. R. D. Appeal rejected. 


LAHORE HIGH COURT. 

Civic, Rkvision Petition No. 817 of 1921. 
June 16, 1922. 

Pres nt : — ^Mr. J ustice Scott-Smilh. 

The Firm JAGAN NATPI-DIWAN CHAND 
OF GUJRANWALA, through JAGAN 
NATH BHAHBRA— Plaintiff- 
Petitioner 
versus 

The Firm JAGAN NATH-MOTI DAD 
OF CADCUTTA— Defendant- 
Respondent. 

Civil Procedure Code {Act V of 190S}, 55 20 

(c). 1 15, O.V I Lr. lo. O. XLll.f.i 
UM io deliver goodfi — of action — Place of 
— Orde^ reiutmvf* plaint — Appeal — Revision. 

; Plaintiff, residing at Gujranwala, ordered poods 
from defendant, residing at Calcutta. Defendant 
vent the goorls by Railway but consigned them to 
himself and sent the Railway Receipt to plaintiff 

£ er V -P. P. for the balance of the price. The 
itter refused to pay for the V.-P.P. but sent the 
amount of the balance to the defendant and de- 
manded delivery of the good3j The goods were, m 
tie meantime, lost by the Railway. Plaintiff, 
thereupon, su^ the defendant at Gujranwala 
for return of the price paid by him: 

Held^ (i) that the goods had throughout con- 
tinued undet the control of the defendant ; 

(2) that the goods had to be delivered at 
Gujrcmwala ; 

(j) that the failure to deliver the goods was 
a pari of the cause of action ; 

(4) that, therefore, the Gujranwala Courts 
liad jurisdiction to entertain the suit. 

i Interference in revision is ordinarily inadvis- 
able with an order passed on al>peal from an order 
of the Trial Court returning a plaint for present- 
ation to, the proper Court, and should oniy be 
dxicretsed in exceptional cases to remedy an in- 
ii&atice# 

. Vupp^UfiAichayyav. Sri Kanchumarii Venhal^ 
;iii 0 S 0 fma dhanifd |5 lud Cw. 5^51 2^ 


'M. L. J. 112 ; 30 M. 105 \ H U T. So, 
Lahhaya v, Disbar Das^ 3 Ind Cas. 607 j 77 P* 
R. 1969* 125 P. W. R. 1909; 124 P. E. R. 19 <’ 9 * 
Durga Parshad Mutsaddi Lai v. RitHa Mal^ 
Dogar Med, 65 Ind. Cas. 282 ; 4 L. E. J. 

29 P. E. R. 1922; (1922) A. I R. (E) 100, ChandH 
Lai V. Kokamed, 61 Ind. Cas. 36 ; 43 A 334 i 
19 A. E. J. no, referred to. 

Petition under section 44 of Act VI of 
T918, for revision of an order of the Dist ict 
Judge, Gujranwala, dated the 19th July 
1921, affirming that of the Subordinate 
Judge, 2nd Class, Gujranwala, dated the 
31st May 1920. 

Dala Jagan Nath, for the Petitioner. 

Dala Amur Nath Chona, for Mr. B. N. 
K apur , for the Respondent. 

JUDGMENT. — The plaintiff-fiim residing 
in Gujranwala arranged with the defendant- 
firm residing in Calcutta to purchase certain 
goods and send them to Gujranwala ; the 
plaintiff -firm was to send the money to the 
defendant-firm in Calcutta. The plaintiff 
remitted Rs. 800 to tlie defendant and the 
latter consigned the goods to itself in G jran- 
wala sending the Railway Receipt by value- 
payable post against a sum of Rs. 314, 
lyhich was the balance due for the goods pur- 
chased. The plaintiff refused to take de- 
livery of the Railway Receipt threugh the 
value-payable post and it was returned 
to the defendant. The plaintiff then sent the 
balance of Rs. 314 to the defendant and ask- 
ed the latter to instruct the Railway Author- 
ities at Gujranwala to deliver the goeds to 
the plaintiff. Correspondence shows that 
frequent requests were made to the Railway 
Authorities to deliver the goods but without 
success and it appears that the goods have 
been lost. The plaintiff, therefore, sued 
the defendant for return of Rs. 1,114 re- 
mitted to the defendant. Tfi^e suit was 
instituted in the Court of a Subordinate 
Judge at Gujranwala, who held that he =‘had 
no jurisdiction, no part of the cause of action 
having arisen at Gujranwala. The lower 
Appell te Court upheld the order in appeal 
and the plaintiff has, theief ore, come to 
this Court on the Revision Side. 

Counsel for the respondent refers to Chandu 
Lai V. Kokamal (i), in which it was held 
that an order of this ort could not be the 
subject of revision. A different view was 
taken by a majority of the J udges in a Madras 

(i) 61 Jnd, Cq9, 364 43 A.334 1 ig A. D J. iio« 
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caa^ reported as Vuppuluri Aichayya v. 
Sri Kanchumarti Venkata Seetarama Chandra 
Rao (2), and also in Ram Labhaya v. Bishan 
Das (3), and in a single Bench judgment 
of this Court reported as Durga Parshad- 
Mutsaddi Lai v. RuUa, Mal-Dogar Mai (4). 
In my opinion interference iii revision is 
ordinarily inadvisable in a case of this sort 
and should only be exercised in exceptional 
cases to remedy an injustice ; see in this 
connection Ram Labhaya v. Bishan Das (3), 
Now, if the plaintiff is by law entitl d to 
institute this case in Gujranwala it wou'd 
be a grave injustice to him to insist on its 
trial in Calcutta which would put him to 
very great expense, merely because the lower 
Courts have erroneously held that the Gujran- 
wala Court has no jurisdiction, I will, 
therefore, proceed to dispose of the applica- 
tion on the merits. 

Both the Courts below have omitted to 
notice that the Railway Receipt was origin 
nally sent by the defendant to the plaintiff in 
Gujranwala through the medium of value- 
payable post. They have also omitted 
to notice that the goods were consigned by 
the defendant-firm to itself in Gujranwala. 
It is, therefore, clear that the good-i at 
Gujranwala were in possession of the Railway 
Authorities as agents of the defendant-firm 
and that the latter still had control over 
them and that the plaintiff had no control 
over them. Whatever the original contract 
may have been it was modified by what 
subsequently occurred. It does not appear 
that the parties ever agreed that the value- 
payable post should be used for the purpose 
of recovering the whole or part of the money 
due from the plaintiff to the defendant, 
and this was why the plaintiff did not take 
deliver}’' of the Railway Receipt upon pa.y- 
mcnt of Rs. 314. Instead of that, the plaintiff 
sent the money remaining due to the firm 
in Calcutta and asked that firm to give the 
necessary directions to the Railway for the 
goods to be delivered. The goods, therefore, 
had to be delivered to the plaintiff in Gujran- 
wala, and the non-delivery of the goods is 
certainly a part of the cause of action. I, 

(2) 18 Ind. Cas 555 \ 24 M. B. J. 112 ; 39 M. 
195 : 13 L. T. 60. 

V 3 ) 3 Ind. Cas. 607 ; 77 P< R. 1909 ; 125 
P. W. R. 1909. 124 P. L. R. 1909. 

(4) 63 Ind. Cas. 282 ; 4 L. b. J. 176; 29 P* b. 

R. 1922; (1929} A. If R. (b ) xoo, 


therefore, hold, that the Gujranwala Courts 
have jurisdiction to try this case. 

I allow the revision and, setting aside the 
orders of the lower Courts, remand the case 
to the Subordinate Judge at Gujranwala 
for disposal in accordance with law. Costs 
in this Court shall be costs in the case. 

25 . K. Revision allouei. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

SKCOND Civib ApPEAb No. 305-B OF 1921. 

September 23, 1922. 

Present: — ^Mr. Kotwal, A. J. C. 

BAKARAM — Defendant No. 5 — 
APPEEbANT 
versus 

Shri RAMCHANDRA MAHARAJ 
SAUSTHAN, THROUGH Wahi- 
WATDARS HIRAIyAL AND 
oTHERs—PbAiNTiFFs— R espondents. 

Civil Procedure Code {Act V of 1908), 0 . VI, 
r.17— Amendment — Description of plaintiff corrected 
— Limitation — Gift not affirmed — Validity — Berar 
Land Revenue Code, 1896, ss, 205, , 2ot 
Presumption — “ Co-occupant,** whether includes fur-* 
idical person. 

No question of limitation arises in the case ol 
an amendment of plaint when the description of 
the plaintiff is corrected and when there is no sul^ 
stitution or addition of a new plaintiff. (p. 40, col. i,\ 

A gift is valid until it is avoided by the donee; 
it does not cease to be operative because it is not 
affirmed by him. (p. 40, col. 1.) 

A co-occupant who is entitled! to pre-empt under 
the Berar band Revenue Code may be a juridical 
person as well as a living person, (p. 40, col. 2.) 

Appeal from a decree of the District 
Judge, Amraoti, in Civil Appeal No. 24 of 
1920, dated the 27th July 1921. 

Messrs. D, JV, Kaihalay and P. N. Rudra^ 
for the Appellant. 

Mr. N. C. Bose, R. B., for the Respond- 
en ts, 

JUDGMENT. —The main ground urged 
in this appeal is with regard to the amend 
ment of the plaint allowed iti the First O^urt. 
In the original plaint Htralal and Tulsiram 
were mentioned as the plaintiffs. After tlie 
case was closed by the parties and a date 
fixed for hearing argumeuts the Court took 
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an objection suo molu to the frame of the snit. 
The plaintiffs thereupon applied for amend- 
ment by adding the name of the temple 
as the plaintiff and retaining the names of 
Hiralalnnd Tulsiram as the wahiwatdjrsol 
the temple. The amendment was allowed, 
the defendant's Pleader not opposing it. In 
this Court, as in the lov/er j^ppellate Court, 
it is urged that the amendment should not 
have been allowed as the period of limita- 
tion for the suit had expired at the date of 
the amendment. There is no force in this 
contention. No substitution or addition 
of a new plaintiff was made by the amend- 
ment but only the description of the plaint- 
iff was corrected. The first paragraph of the 
plaint stated that Hiralal and Tulsiram were 
managers of the temple. The deed of 
gift on which the title in suit rested was 
filed. This deed mentions the temple 
as the donee and Hiralal and Tulsiram as 
the managers. It is clear, therefore, that the 
suit was not filed by Hiralal and Tulsiram on 
their own .behalf but on behalf of the temple 
and the omission to mention the temple in 
the heading was merely a mistake in the des- 
cription of the plaintiff. No (juestion of 
limitation arose when that description was 
corrected. That it was understood Ijy the 
defendant's Pleader to be a mere misdes- 
cription is clear from the fact that he did 
not oppose the amendment. This ground 
must, therefore, fail. 

Peferemce is made to Bijoy Gopal Muker- 
ji V. Krishna Mahishi Debt (i). and it is 
urged that« as defendants Nos. i and 2 
did not elect to affirm the gift till the 
29th June 1019, the gift did not become 
valid till then and the pkiutiff had, 
therefore, no title at the time of the sale 
to the appellant, defendant No. 6, 
on the 7th May 1919. This con- 
tention assumes that the gift was invalid 
till affirmed, whereas the contrary is the law, 
namely, that it is valid till avoided. Under 
it, therefore, the plaintiffs had a valid sub- 
sisting title as co-occupants at the date of 
the sale to the appellant. 

Reference is made to sections 205 and 2ir 
of the Berar X^and Revenue Code and it is 
argued that Rs. 600, which is the price men- 
tioned in the sale-deed of 34 gunthas, dated 

(I) 34 C. 3*9: *J; C. W. N 4,4; 3 c. I,. J. 334; 
9 Bom. I*. R. 602; 2 M. h. T. 133; 17 M. I,, j. 
*341 4 A. I,. J. 3I9; 34 T. A. 87 tP. C). 


the 2ist July 1919, should have been awarded 
as the price of pre-emption since there was 
no allegation that that price was not 
fi.xed bona fide. The plaintiffs stated in the 
plaint that Rs. 250 was the market-value 
of this land. He was claiming pre-emp- 
tion under the above sections and. though he 
did not expressly state that the price men- 
tioned in the deed was not bona fiidc, he must 
be taken to have said so bj"^ implication. 
The defendant admitted that the value was 
Rs. 350 and urged that the pre-emption 
price should be fi.xed at that figure. The 
plaintiff agreed to this figure. I do pot 
see how the lower Courts ivere wrong in 
allowing the amount agreed to by the par- 
ties. It may be taken that the defendant 
did not wish the question of bona fidss, 
w'liich would have more definitely arisen if 
he had not urged that the pre-emption price 
should be fixed at Rs. 350, to be raised and 
tried. 

It is lastly urged that under the Berar 
Hand Revenue Code the co-occupant who 
is entitled to pre-empt is a human being 
and not a temple. I am unable to follow 
the reasoning on this point. A co-occupant 
may be a juridical as well as a living person. 

The appeal fails and is dismissed with 
costs. 

s, D. Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONEB’S 
COURT. 

SECOND Civu Appkai, No. 152-B op 1921. 

August 24, 1922. 

Present . — Mrr Pridcaux, A. J. C. 
SHRIRAM— Defendant— Atpki,! ANT 

versus 

B.\BAJI and others— P1.AINTJPFS — 
Dependants Nos. 2 and 3 — Respondeptts. 

Registratum — Agreement to give share of property 
in consideration of assistance in recovering it, whe- 
ther registrable — Suit for specific peiformance, 
whether maintainable — Limitafton, tetminus a qno. 

A written agreement wherifiy a person agrees to 
give another a diare in certain property in consider- 
ation of that other’s ad vice and assistance in recover- 
ing the property through the Court does not hy 
itself create or extinguish any right in immoveable 
property and is not compulsorily registrable to 
render It admissible in evidence^ and a suit for 
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lt>eclfic performance of auch an agreement is main- 
tainable^ (p. 41, col. 2 .) 

Where m such an agreement no particular date 
is fixed for giving the share of the property, limi- 
tation for a suit for the recovery of the property 
would commence when the final order in the case 
is passed, (p. 41, col, 2 .) 

Appeal from a decree of the First Addi- 
tional District Judge, Akola, in Civil Appeal 
No. 259 of 1920, dated a2nd February 
T921. 

Mr. Atmaram Bhagwat, for the Appel- 
lant. 

Mr. M, R. Dixit, for the Respondent. 

3T7DQMENT.- The facts of this 
case are stiihcientl)^ given in the judg- 
ments of the Courts below. It is 
sufficient to state that the plaintiff's case 
is. that the first defendant was really 
the owner of fields, Survey Numbers 42 and 
43,, situate at Monza Ekamba, lalug Basim. 
The plaintiff agreed to help him in recover- 
ing these fields and did so. For the help 
so accorded the first defendant agreed to 
give the plaintiff a half share in the two 
fields. Having obtained his land the 
first defendant now refuses to give the 
plaintiff what he agreed to give him. 
Hence the present suit. Plaintiff claims 
that defendant should be made to give 
him a deed of relinquishment in respect 
of a half in each field in suit. The second 
defendant is a lessee of defendant No. i. 

The first defendant contended that 
though he gave the agreement (Exhibit P-3) 
to the plaintiff as alleged, it was executed 
under undue influence. The agreement was 
champertous and against public policy. 
Further pleas v/ere that the suit was barred 
by limitation as the fiist defendant got 
the fields through the Court on 15th 
March 1916 and the present suit was 
filed more than three years from that 
date. The plaintiff has obtained a decree 
in both lower Courts, 

The plea of undue influence has certain- 
ly not been proved and, in my opinion, 
the case is clearly not barred by limitation* 
The agreement (Exhibit P-3) fixes ro par- 
ticular time for the giving of the half , fields 
to the plaintiff though it states that it the 
present defendant No.i got the land in 
Court he woitld give it to plaintiff. Eind- 
tatioa would, therefore, arise when he re- 
fused to do so and if it be held that the date 
of, the final order in either pf the two cases 


which defendant brought be the date for 
the commencement of limitation, then in 
one case at least such order was passed with- 
in three years of the institution of the suit, 
I'bere is no force in the argument that, be- 
cause as regards the other case this does 
not apply, therefore, the case must fail on 
the ground of linutation. The halves of 
the two fields were the subject-matter of 
a single contract and it must be 
held that the date of Mr. Mittra's 
order in Second Appeal No. 103-B of 
1916, namely, 24th August 1917, governs 
the case. Theie is no force in the argu- 
ment that the suit is barred by limitation. 

It is contended that the want of regis- 
tration ot the document (Exhibit P,3) 
bars the present suit. Here, again, I am 
un.ible to agree with the appellant's learn- 
ed Pleader. That document does not by 
itself extinguish any right in property 
over Rs. ico in value. It is obvious that 
some further document was contemplated, 
for the present appellant could not, if so 
disposed, have made over the land as a 
gift to the plaintiff without a duly register- 
ed document. I agree with the lower Appel- 
late Court as to its finding on the ques- 
tion of registration. 

It is next argued here that specific per- 
formance of the contract should not have 
been decreed because breach of it could be 
adequately compensated for by a money 
award. But this is not so, in my opinion. 
Tire appellant agreed to give certain specific 
lands to the plaintiff. If he had agreed 
to sell certain named lands there is no doubt 
that a suit would lie for the specific per- 
formance of the contract, because the 
breach of it could not be adequately com- 
pensated for by money. And the same 
rule applies in the present case. 

Nothing also has been argued here. 
It is perfectly clear that the defendant, 
ha^d^g obtained the advice and assistance 
of the plaintiff in the running of his pre* 
vious suits, now wishes, afeter being success* 
ful in those suits, to avoid the agreement 
wich made such ’ assistance available. 
Having obtained liis land through the 
Courts he wishes to keep it aU and de« 
priye the plaintiff of the agreed reward 
for the assistance rendered by him. Tiie 
case, in my opinion, has been rightly 
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vlficidfid; This appeal fails and is dismissed 

with costs. , , 

D. Appeal dismissed. 


LAXMAN V. BISRAM BIRJU* 

and the document, cannot be excluded 
from consideration. 

This is the only contention raised before 
us, and we have no hesitation in bolding 
that it is wholly untenable. 

We must, therefore, dismiss the appeal. 
Z. K. 

A,ppeal dismissed. 


LAHORE HIOH COURT. 

Second Civii. Appeal No. 1714 op 1919* 
August 2, 1922. 

Present:— Six Shadi Lai, Kx.. Chief Justice, 
and Mr. Justice Abdul Qadir. 

MELA RAM and another — Defendants 
— Appellants 


versus 

Musammat PREM KAUR— Plaintiff- 
Respondent. 

stamp Act {II of 1809). s. 36 -Document ai- 
mittedby Trial Court on payment of penalty-- Ap- 
i>ellate Courts whether can interfere. ^ 

Where a Trial Court holding that a certain docu- 
ment is an agreement to pay and not a pro-note, 
admits It in evidence on payment of the requisite 
amount of stamp and the penalty prescribed by the 
law that admission, however erroneous, cannot, 
under the provisions of section 3O of the Stamp 
Act, be questioned in the Court of Appeal. 


Second appeal from a decree of the 
District Judge, Lahore, dated the 23rd (26th) 
July 1919, affirming that of the Senior Sub- 
ordinate Judge, Lahore, diited the 2|th 
August 1918. 

Mr. Des Raj Sawhny, for the Appellants. 

JUDGMENT.- The learned District Judge, 
concurring with the Subordinate Judge, 
has h^ld that the defendants’ father made 
an entry in the plaintiff’s book on the iSth 
January 1912, admitting his liability for 
the payment of Rs. 1,000, and the only 
point urged by the learned Counsel for the 
defendants in this appeal is. that the 
entry in question constituted a promissory 
note and was inadmissible in evidence for 
want of stamp. Now. the Trial Court, 
holding that the document was an agree- 
ment to pay, admitted it on payment of 
the requisite amount of stamp and the pen- 
alty prescribed by the law. Under section 
36 of the Indian Stamp Act that admission, 
however erroneous, cannot be questioned 
in the Court of Appeal. The law contained 
in the aforesaid section is perfectly clear. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Second Civil Appeal No. 552 of 1921. 

October 4, 1922. 

Present: — ^Mr. Hallifax, A. J. C. 
LAXMAN and another — Non-Applicants 
— Appellants 
versus 

BISRAM BIRJU— Appucants— 
Respondents. 

Money wrongly recovered under authority of decree 
— Proper remedy— Suit-- Limitation Act (IX of 
1908), Sch, /, Art, 120. 

For the refund of money wrongly recovered 
under the authority of a decree, the proper remedy 
is a regular suit and the limitation for such suit 
is six years under Art. 120 of Schedule I to the 
Limitation Act. 

Appeal from a decree of the District 
Judge, Bliandara, dated the 13th August 
1921, in Civil Miscellaneous Appeal No. 58 
of 1921. 

Mr. M, B, Kinkhede, R. B., for the Ap« 
pellants. 

Mr. M. K. Padhye, for the Respondents. 

JUDGMENT. — At the beginning of this 
litigation the appellants, who were non- 
applicants in the present proceeding, were 
tepresented by their father, NarayanShridhar 
Naik, and it will be convenient to speak of 
them as the Naik. The respondents, whose 
application under section 144 of the Gvil 
Procedure Code for restitution of half the 
amount recovered from them under a decree 
was rejected by the First Court and allowed 
in the lower Appellate Court, are two brothers 
of the Lodhi caste and will be so described. 
The assumptions now made by the learned 
District Judge that the decree relating to title 
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Rud possession in Suit No. 8 of 1913 made 
the Naik entitled to half the profits for the 
years 1908-09 and 1909-10, and that the 
decree for mesne profits in Suit No. 73 of 
1911 represented the full profits of the land 
for those same years are as entirely without 
warrant as the assumption made in the latter 
suit that the decree in the suit under the 
Specific Relief Act made him entitled to 
the full profits for those two years. It is 
quite Impossible to hold, as the learned 
District Judge has held, that the decree 
relating to title and possession in Suit No. 8 
of 1913 modified or varied in any way the 
decree for mesne profits in suit No. 73 of 1911. 

(2) It is necessary, further, to point out 
that, even if the learned Judge’s view were 
correct, his order of the remand was not 
justifiable in any way. He raised a question 
of limitation himself at the end of his judg- 
ment which, as he says himself, was not men- 
tioned by either party even in argument, 
and passed an order for the payment of a 
sum of money to the applicants subject to 
the decision by the lower Court of that ques- 
tion, though there were ample materials on 
the record for a decision by himself ; indeed, 
no further materials were either required or 
conceivably available. The answer to the 
question stated is also perfectly obvious. 
The application was not an application 
for execution of a decree and, therefore, limi- 
tation cannot be governed by Art. 182 of 
the limitation Act; it is. therefore, governed 
by Art. 181, assuming, of course, that the 
application lay at all. It is equally beyond 
doubt that if the right to apply ever did 
accrue, it did so on the date on which the 
original decree was passed in Suit No. 8 of 
1913, which was the 12th of March 1915. 

(3) The proper remedy of the Todbi 
brothers was a separate suit for a refund of 
the money wrongly recoverd from them by 
the Naik. The limitation of such a suit 
*ould be governed by Art. 120 of the 
limitation Act and the period would run 
from I2th March 1915. The present applica- 
tion was made on 25th September 1920 
and the whole of the period since then can be 
counted out under section 14 of the Limita- 
tion Act. They have, therefore, still very 
nearly six months in hand. The attitude 
of the Naik as appellants in this Court, 
and throughout the case, is most discredit- 
able! though unfortunately too common 


to excite much remark. It is this: 

•'Through a mistake of a Civil Court due to the 
lies we told it we have been enabled to extract 
Rs. 526 from the I^odhi brothers dishonestly, and. 
we do not intend to disgorge it until we are com^ 
pelled to do so by their having gone through 
every formality required by the law, and we 
insist on taking fuU advantage of their ignorance 
of those formalities of re-paying this money of 
theirs which wc have wrongfully taken ; before we 
are absolutely compelled to do so we refuse even 
to think," 

{4) Fortunately, this cynically dishonest 
position cannot be maintained in this case in 
the face of section 14 of the Limitation Act. 
If this appeal is allowed to succeed on the 
technicalities of procedure that have been 
urged, the respondents will have merely to file 
a regular suit within five or six months, the 
result of which would inevitably be a decree 
for the amount of money that the appel- 
lants have already been ordered to pay to- 
gether with the costs of the suit. It would 
seem that it was mainly to avoid a claim 
being defeated on mere technical pleas of 
the sort that have been taken here that 
section 47 (2) of the Civil Procedure Code 
was enacted. As to the facts, and the money 
being really due, and as to limitation and 
jurisdiction, there is no dispute. I, therefore, 
treat the application as a regular stiit and 
order that, on the payment by the applicants 
of the amount of the Court-fees leviable in 
such a suit, a decree shall issue directing the 
payment to them by the non-applicants 
of the sum of Rs. 526 with interest thereon 
at 12 per cent, per annum from the 12th of 
December 1914 to the date of payment, 
and also the payment by the non-applicants 
of half the total costs of these proceedings 
in the First Court and of all the costs of the 
appeals to the Court of the District Judge 
and this Court. The Pleader's fee in this 
Court will be Rs. 55. 

s. D. Claim decreed. 


NAGPUR JUDICIAL COlOnSSIONEB’S 
COURT. 

SECO^’D ClVITy ApIPHAI. N0.253-E OF I92I. 
August 14, 1922. 

Present : — Mr. Kotwal, A, J. C. 
ANANDRAO akd others — 
PE.\INTIFFS— A^FKX.LA^'TS 
versus 

DADA AND OTHERS— 

Dependants— RE sro^xDENTs. 

. Hindu Law^ParMU 0 n^Jncompiet 0 partition^ 
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allegation of-- Burden of proof-^ Presumption — 
Appeal, second— Hemand— A itestation— Knowledge 
of contents. 

Once it is admitted that a partition has taken 
place, the presumption is that all the property 
belonging to the joint family has been divided, 
and the burden of proving that some of the prop- 
erty was left undivided and continued to be joint, 
lies upon the person alleging it. 

Unless it is shown that material circumstances 
were brought to the notice of an Appellate Court 
which it has omitted to consider, a Court of 
second appeal will not impute any negligence, and 
rexn^ind the case for re-consideration. 

Mere attestation of a deed does not lead to the 
inference that the person attesting the deed knows 
its contents. 

Pandurang Krishnaji v. Marhandeya Tukaram, 
65 Ind. Cas. 954; 18 N. L. R. i; 26 C. VV, N. 201; 
3‘U. P. L. R. (P. C.) 85; 20 A. L. J. 305; 42 M. 
L. J. 15 W. 486; 30 M. Iv. T. 2^9: 35 C. 

Jv. J. 409; 24 Bom. U. R. 557; 49 C. 334; (1922) A. 
I. R. (P. C.) 20 [P. C.), followed. 

Appeal from a decree of the Addi- 
tional District Judge, Amraoti. dated the 
igth April 1921, in Civil Appeal No. 39 of 
1921. 

Mr. G. G. Hatwalne, for the Appellants. 

Mr. Balwanirm Pendharkar, for th Re- 
spondents. 

JUDGMENT. — After the plaintiffs had 
once admitted the partition before the date 
of the decree, the burden of proof lay upon 
them to prove that the property at the 
time of the partition was joint family 
property and was left undivided at the 
partition, that is, continued to be kept joint 
till the date of the suit, the presumption 
being that all property that belonged to the 
joint family was divided at the partition. 
Whether the property in suit was joint 
at the date of the partition and continued 
to be joint thereafter depends upon the 
questions, when was the property acquired 
and when did the partition take place. 
It is not disputed that the property was 
acquired in 1871. As to the date of the 
partition the palintiffs alleged that it took 
place 25 5’'ears before 1919, and the defend - 
ants that it took place 50 years before 
lhat year. Both parties adduced evidence 
to prove their respective allegations. 
The lower Courts have disbelieved the plaint- 
iffs' evidence and have found that the 
partition took place 50 years before 1919. 
The appellants' complaint is, that a 
number of circumstances from which in- 
ferences favourable to them could liave 
been drawm ha.ye not been considered. 


The circumstances are that some fields 
which appear on the record to have been 
with Gunpatrao, the defendants' father, 
in 1873 and 1874 and 1875, and others which 
appear to have been acquired by him in 
or about the year 1890 are not with the 
plaintiffs. It is that the inference is 
that the partition must have taken 
place after 1890. It cannot be said that 
no other inference than that of an acquisi- 
tion under a partition can be drawn from 
these circumstances. It is not unlikely that 
the plaintiffs may have acquired the fields 
from Gunpatrao otherwise than under 
a partition, i.e., by sale or exchange, and it 
does not appear that these circumstances 
were placed before the lower Appellate 
Court and relied on by the plaintiffs. In 
the grounds of appeal before the lower 
Appellate Court they are not specially re- 
ferred to nor is it complained in the memo- 
randum of appeal to this Court that the 
lower Appellate Court has failed to consi- 
der them. Unless it is very clearly shown 
to this Court that material circumstances 
were brought to the notice of the lower 
Appellate Court and that it has omitted 
to consider them, this Court will not im- 
pute any negligence to it and remand the 
case for re -consideration by it. The lower 
Appellate Court has relied upon the oral 
evidence of the defendants supported by 
the Jaisal patraka and no reason is shown 
why that finding should not be accepted. 

With regard to ground No. 3, “ the 
evidence ofSarjerao, as P, W. No. 6, that 
the deed of partition of the year 1907 bet- 
ween Satwaji and himself was read out 
to Gunpatrao and that Gunpatrao other- 
wise knew its contents has been disbe- 
lieved and the mere fact of Gunpatrao's 
attestation does not lead to the inference 
that he knew the contents of the deed. 
Pandurang Krishnaji v, Marhandeya Tuka^ 
ram (i). The appeal fails and is dismissed 
with costs. 

s. D. Appeal dismissed. 


Ind. Cas. 954; 18 N. L. R. i; 26 C, W. 
3 U. P. U. R. (P. C.) 85; 20 A, L. J. 305; 
J. 436; 15 Iv. W, 486; 30 M, L. T. 249; 
. 409; 24 Bom. L. R. 557; 49 C. 3341 
I. R. (P. C.) 20 (P. C.). 
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PIARA RAM V . GANGA RAM. BHOJRAJ V . SHANKBRNATH. 


LAHORE HIOH COURT. 

Civn, Revision Petition No. 75 of 1922. 

June 28, 1922. 

Present : — Sir Shadi Lai, Kt., Chief Justice. 
PIARA RAM— Defendant— Petitioner 
versus 

GANGA RAM— Plaintiff— Respondent. 

Civil Procedure Code (Act V of 1908), O, XX I, 
r. 63 — Attachment of debt — Objection dismissed 
— Finality of order. 

The procedure laid down in rules 58 to 63 of 
O. XXI of the Civil Procedure Code applies to a 
debt attached in execution of a decree, and an 
order dismissing the objection of the alleged debtor 
that no debt is due from him is binding upon him, if 
he does not institute a suit for a declaration within a 
year from the date of the order passed against him. 

Tayabali v. Atma Pam, 25 Ind Cas 375 ; 38 B. 
631; 16 Bom. ly. R. 520, relied upon. 

Unless such a suit is brought by the alleged 
debtor he cannot assert, in answer to a suit 
brought by the auction-purchaser of the debt for 
the recovery of the debt, that no debt was due 
from him. 

Petition, under section 25 of Act IX of 
1887, for revision of the decree of the Munsif, 
First Class, exercising the powers of a Judge, 
Small Cause Court, Jhang, dated the 17th 
August 1921. 

Mr. Beni Parshad Khosla, for the Peti- 
tioner. 

Mr. Mukand Lai Puri, for the Respond* 
ent. 

JUDGMENT. — The facts of this case are 
briefly as follows: — In execution of a decree 
obtained by one Masta Ram against Shada, 
the decree-holder attached a debt alleged 
to be due by the defendant, Piara Ram, to 
the judgment-debtor Shada. It appears that 
Piara Ram raised an objection that no debt 
was due by him to Shada, but the Executing 
Court did not accede to the objection and 
passed an order advertising the sale. In 
November 1920 the plaintiff, Ganga Ram, 
purchased the debt at the auction-sale, and 
has now brought this suit for the recovery 
of the money against Piara Ram. 

The Trial Judge holds, that, as the defend- 
ant, Piara Ram, did not bring a suit within 
one year in accordance with the provisions 
of O. XXI, r. 63, Civil Procedure Code, 
he is precluded from urging that no money 
was due from him to Shada, The learned 
Counsel for the defendant contends that the 
statutory period of one year had not expired 
when his client denied in the written state- 
Ihent his liability to Shada, and that it is 


not necessary that he should have filed a 
suit in order to establish his contention. 
But, as pointed out in Mulla's Civil Procedure 
Code, 7th Edition, page 615, unless a suit 
is brought, as provided by rule 63, the party 
against whom the order is made cannot 
assert, either as plaintiff or as defendant in 
any other suit or as a party to any other 
proceedings, the right denied to him by the 
order. Further, it has been held in tayab- 
ali V. Atma Ram (i), that the procedure 
laid down in rules 58 to 63 applies to a debt 
attached in execution of a decree, and that 
an order made against the alleged debtor 
is binding upon him if he does not institute 
a suit for a declaration that no debt was due 
from him, within a year from the date of the 
order passed against him. 

For the aforesaid reasons, I am of opinion 
that no ground for my interference has been 
established. The application for revision 
is, therefore, dismissed with costs. 

z. K. Application dismissed. 

(i) 25 Ind. Cas. 375 ; 38 B. 631 ; 16 Bom. b. 

R. 520, 


NAQPUR JUDICIAL COMMISSINER’S 
COURT. 

Civil Revision No. ii.j op 1922, 
Septeinbr 8, 1922. 

Present —Mr. Batlen, J. C. 

Sclh BHOJRAJ — Plaintiff — 
Applicant 
versus 

Panda SHANKERNATH — Defendant — 
Non-Applicant. 

Account-^Mistake, right of party to prove — 
C. P. General Clauses Act ( I of 1914) — Interest^ 
calculation of^ Gregorian calendar, 

A person is always entitled to prove that there 
was a mistake in the accounts and that he signed 
them as correct by mistake. (p. 46, col. i). 

Interest on an account need not be calculated 
according to the (Jregorian calendar, as the 
General Clauses Act does not apply to cases of 
this kind. (p. 46, col. i.) 

Revision against the decree of the Small 
Cause Conr*;, Saugor, in Small Cause Suit 
No. 1938 of 1921, dated the 17th March 1922. 

FACTS. — The plaintiff-applicant had bor- 
rowed three amounts from the defendant 
non-applicant on sarkhals. He made 
certain re-payments on 19th November 
1921. Rupees 1,090-2-0 were debited 
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to plfiintiff's account by the defend- 
ant in his sarkhai on acount of 
interest at hatmiti system and the total 
was struck on the debit side the very day. 
The palintiff signed the account adding 
the words ** chook bhool lena dena '' errors 
and omissions excepted, and paid up the 
balance found due as per accounts. 
On calculation, he found that there 
was an error and overpayment of 
Rs. 123-14-6. He demanded back the 
money from the defendant which he 
refused to pay. Pie filed the suit for 
recovery of the amount. The Court found 
that the amount as debited on account of 
interest to plaintiff's account was wrongly 
calculated but held that the plaintiff 
was precluded from claiming it back as 
he had signed the accounts. The lower 
Court further went out of its way in hold- 
ing that the plaintiff was liable to pay baUa 
Rs. 23 and interest on Rs. 700 which 
the defendant alleged was kept idle in 
plaintiff's account. The plaintiff denied 
his liability for batia and interest. These 
items arose separately out of transactions 
having no connection with the sarkat 
account. The defendant, if he wanted 
to claims set off, should have paid Court- 
fees on the amount which he did not do 
and yet the lower Court allowed these 
items and dismissed the claim. 

Mr, V, D, Kale, for the Applicant. 

Mr.'jB. I?. Pendharker, for the Non- 
Applicant. 

ORDER. — A person is always entitled to 
prove, if he can, that there was a mistake 
in the accounts and that he signed them as 
correct by mistake. In this case the learn- 
ed Pleader for respondent (non -applicant) 
admits that there was a mistake to the 
extent of Rs. 49 and the applicant-plaintiff 
is entitled to a decree for that amount. 
If the interest was calculated according to 
Gregorian calendar, plaintiffs would be en- 
titled to Rs. 123-14-6, but there is nothing 
to show that the parties usually went by 
the Gregorian calendar and the probabi- 
lities are the other way. The provisions 
of the General Clauses Act do not apply to 
cases of this kind. The learned Pleader for 
the non-applicant does not support the 
counter-claim for Rs. 47 alleged by the 
lower Court since this claim did not arise out 
of the same transaction and no Court-fee 


was paid by the defendant. A decree will 
be given in favour of the plaintiff for 
R3.49. The parties will pay their own costs 
in both Courts. 

s. D. Decree modified. 


LAHORE HIGH COURT. 

Miscrui^aneous Second Civie Appeae. 
No. 2756 OP 1921. 

June 2, 1922. 

Present: — Mr. Justice Harrison. 
MAULA DAD— Judgment-Debtor 
— Appeeeant 
versus 

WADHAWA SINGH and others— 
Decree-Hoeders — Respondents. 

Principal and suyety-^Surety for amount of 
decree — Principal, death of ^Decree against estate — 
Surety, liability of. 

Where a surety renders himself liable for any 
decree which might be passed against his principal, 
the mere fact that the latter dies before any decree 
is passed, does not absolve the surety from per- 
forming his contract, (p. 47, col. i.) ^ 

Chandulal Dalsukhram v. Jeshanghhai Chhotalal, 
39 Ind. Cas. 88; 41 B. 402; 19 Bom. E. R. ri2, 
relied upon. 

Miscellaneous second appeal from the 
order of the District J udge, Jhfelum, dated 
the 22nd August 1921, affirming that of 
the Senior Subordinate Judge, Gujrat, 
dated the nth October 1920. 

Mr. S. A, Razaq, for the Appellant. 

Lala Amar Nath Chona, for the Respond- 
ents. 

JUDGMENT. — One Ghasita Singh 
brought a suit against one Kalu Khan 
and during the pendency of the suit applied 
for attachment before judgment of a cheque 
for Rs. 1,400 which the Canal Department 
was about to issue in favour of the defend- 
ant. The defendant objected and tlie 
Court decided that if he could furnish 
security to the value of the cheque the 
order of attachment would not be issued. 
Mania, the present defendant, gave securi; 
ty and made himself liable for the amount 
of the decree which might be passed against 
the defendant. Kalu Khan then died and 
a decree was passed against lus estate, 
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In execution of that decree the decree- 
holder applied to execute against the surety 
after having failed to realise anything from 
the estate. He, Maul a, presented an objec- 
tion which was decided against him 
both by the Subordinate Judge! and the 
District Judge. He now presents this 
second appeal urging that the death of his 
principal has released him from all lia- 
bility and the decree being against the 
estate and not against the man who has 
died, he cannot be held liable in any way. 

Both qtiestions are clearly and definite- 
ly decided in Chandulal Dalsukhram v. 
Jeshangbhai Chhotalal (i) which is a 
precisely similar case. The surety rendered 
himself liable for any decree which might 
be passed against his principal and in con- 
sideration for his doing so the plaintiff 
dropped his proceedings against the very 
tangible sum of Rs. 1,400. The mere 
fact that the principal has since died does 
not absolve the surety from performing 
His contract, and, following Chandu- 
lal Dalsukhram v. Jeshangbhai Chhotalal 
(i), I find that there is no force whatever 
in the objection, and I dismiss the appeal 
with costs. 

z. K. Appeal dismissed, 

(i) 39 Ind. Cas. 88; 41 B. 402; 19 Bom. ly. R. 

X12. 


LAHORE mOH COURT. 

SECOND Civil, Appeai, No. 378 of 1922. 

July 25, 1922. 

Present: — Mr. Justice Martineau. 
RUSTAM KHAN — Piatntiff— Appki,i,ant 
versus 

RAHMAN AND OTHERS— Defendants — 
Respondents. 

Co- sharers — Sharailat — Exclusive possession^ 
injunction — Suit by one co-sharer. 

Where a co -sharer builds without the permis- 
sion of the other co-sharers over a portion of the 
village shamilat which i*? not likely to be partitioned 
and converts it to his own exclusive use, any 
other co-sharer may sue to restrain such user, 
find it is not necessary for him to prove special 
damage, (p, 48, col. i.) 

Mdnji V. Ghulam Muhammad, 57 Ind. Ca«i. 
ao7 : I. ly 249 and Manji v. Ghulam Muhammad, 
61 Ind Cas. 415; 2 73; 3 14, L. J. 75. referred to. 


Second appeal from a decree of the 
District Judge, Hoshiarpur,. dated the 16th 
November 1921, reversing that of the 
Munsif, Second Class, Hoshiarpur, dated 
the 20th June 1921. 

Mr. P, N, Rozdon, for the Appellant. 

Mr. Devi Dayal, for Respondent No. i. 

JUDGBIENT. — In this case one of the 
proprietors of the village of Sakrala, in the 
Hoshiarpur District, sues for the ejectment 
of Rahman, defendant No. i, who is also 
a proprietor, from two kothas built by him 
on the common land and for their removal. 
The First Court found that a part of the 
kothas h«ad been built on Khasra No. 1173, 
which was the village pond, and granted 
an injunction for the removal of that part. 
The District Judge on appeal has dismis- 
sed the suit on the ground that the plaint- 
iff has not proved that he has suffered any 
special damage, and he holds that the plaint- 
iff's remedy is to apply for partition of the 
shamilat. Plaintiff has preferred a second 
appeal to this Court. 

It has no doubt been laid down in certain 
cases that a proprietor is not entitled to an 
injunction for the removal of the building 
erected by another proprietor without the 
permission of the co-sharers on common 
land unless he proves special damage, the 
theory being that he has a remedy open to 
him by applying for partition. This prin- 
ciple, however, seems to be inconsistent 
with another well-established principle, laid 
down in paragraph 235 of Rattigan's Digest 
of Customary Law, that a proprietor may 
be restrained by his co-sharers from appro- 
priating a vacant site to his own exclurive 
use, and in Manji v. Ghulam MUhammdd 
(i), where two of the proprietors of a village 
had taken exclusive possession of a plot of 
abadi land, it Was held by Abdul Raooil;, J.j 
that other proprietors were entitled to joint 
possession, and that the plaintiffs were not 
obliged to show material and substantial 
injury. That judgment was upheld in 
Manji v. Ghulam Muhammad (2), and the 
argument that an action by the co-sharers 
for joint possession could not be sustained 
because they had a remedy by partition 
did not find favour with the learned Judges 
in that case. 

(x) 57 Ind. Cas. 207 * i L. 249.; 

(2; 6x Ind. Cos. 4x3 : 2 It, 73; 3 L* L* J* 75 * 
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Bat, whatever may be the correct prin- 
ciple to apply in ordinary cases, where a 
proprietor has appropriated a portion of the 
common land to his exclusive use, I think 
it is clear that in this particular case the 
rule that the plaintiff must prove special 
damage cannot be applied, because the land 
on which defendant No. i has built is part 
of the village pond, a partition of which is 
not at all likely to be allowed by theRevenue 
Authorities ; so that, a remedy by partition, 
which may in some cases be available, is in 
the present case practically shut out. 

It is urged for the respondent that, although 
there are many proprietors, only one has 
brought the suit, but this is not a reason 
for refusing an injunction. The plaintiff 
is entitled as much as any other proprietor 
to prevent an encroachment on the common 
land. 

It is also contended that the plaintiff 
has shown great delay in bringing his suit. 
It is true that he has not brought the suit 
till some years after the kothas were built, 
but the reason of this is that he first tried 
to get a Revenue Officer to take action in 
the matter. He had made an application 
under section 150 of the Land Revenue 
Act on the 27th of November 191O, shortly 
after the kothas were built, to have the defen- 
dant ejected. He waited mainly for more 
than 3j years for the Revemte Officer to 
take action on that application, and then 
at last had to bring the present suit. 

In the circumstances, I think he is entitled 
to an injunction and I accordingly accept 
the appeal, reverse the decree of the lower 
Appellate Court, and restore that of the 
Court of first instance. The defendant 
Rahman will pay the appellant’s costs 
throughout. 

z, K. Appeal accepted. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Second Civii, Appeal No. 528 of 1921. 

August 5, 1922. 

Present: — Mr. Hallifax, A. J. C. 

BALARAM and another — 
Defendants— Appellants 
versus 

ATMARAM — Plaintiff- 
Respondent. 

C. P. Tenancy Act [I of T020), 100, ip5 

— Suit by vtUaee service icnani for possession — 
Ejectment by landlord— Jurisdiction of Civil Courts 
whether barred. 

A civil suit for possession of his holding by a 
village service tenant asserting that he has been 
ejected by the landlord is barred by sections 100 
and 105 of the C. P. Tenancy Act of 1920. 

Appeal from a decree of the Addi- 
tional District Judge, Bilaspur, dated the 
25th July 1921, in Civil Appeal No. 121 
of 1921. 

Mr. 7. C. Ghosh, for the Appellant. 

Mr. S. C. Dutta Chaudhary, for the Re- 
spondent. 

JUDGMENT. - -In this suit, which was filed 
on 23rd December 1920, the respondent 
claimed to be a village service tenant and 
prayed to be restored to possession of his 
holding, asserting that he had been ejected 
by the landlord on 5th June 1920. There is 
little to be found in the judgment of either of 
the Courts below which is not wrong, but I 
do not propose to discuss mistakes that 
have been made. It suffices 'to say that 
the suit is entirely barred by sections 100 
and 105 of the Tenancy Act of 1920 and 
must be di^inissed. The appeal in that 
sense succeeds and the decree of the lower 
Appellate Court must be set aside. But 
there are only two pieces of relevant 
evidence on the record, the settlement 
parcha of 1911 and the jamabandi of 1919- 
20, and on that the plaintiff would very 
clearly have been entitled to a decree for 
possession if the case had been triable by a 
Civil Court, I, therefore, order that each 
party shall pay its own costs throughout. 

G. R. D. Order accordingly. 
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CALCUTTA BIOH COURT* 

Crimtnai# Revision No. 373 of 1923. 

•June 21, 1922. 

Present : — Mr. Justice Walmsley and 
Mr. Justice Suhrawardy. 

PARMANANDA AGARWALA— 
Petitioner 

versus 

EMPEROR — Opposite Party. 

Criminal Law Amendment Act (XIV of 1908), 

17 (2), offence under — Prima facie case. 

A Police Report which merely states that action 
should be taken against a person on the ground 
that he had been assisting volunteers by giving 
them shelter in his house, is insufficient upon 
which to institute proceedings against that person 
under section 17 (2) of the Criminal l^aw Amend- 
ment Act, as it rails to make out a prima facie 
case in respect of the offence described in that 
section. 

Criminal revision against the proceedings 
pending in the Court of the Extra Assistant 
Commissioner, Tezpur. 

Babus DasaratM Sanyal, Manmaiha Nath 
Mukherjee and Dehendra Narain Bhattachar- 
jee, for the Petitioner. 

Mr. Orr, for the Crown. 

JUDGMENT. 

Walmsley, J. — This Rule was obtained 
by the petitioner calling upon the Deputy 
Commissioner to show cause why the 
proceedings instituted against him under 
section 17, clause (2) of the Criminal Law 
Amendment Act (XIV of 190S) should 
not be quashed or, in the alternative, why 
the case should not be transferred to some 
other District for trial. The case originat- 
ed on a Police Report, dated the loth April, 
1922, which is in these words: *T beg to 
report that Srijut Parmanand Agarwala 
has been assisting the volunteers by giving 
them shelter in a house belonging to him in 
the Texfpur town. I, therefore, request 
the action under the Criminal Law Amend- 
ment Act may be taken against him. 
Upon this, the Deputy Commissioner order- 
ed : ‘Tssue warrant with bail under Section 
17 (2) of the Act.*' That section is in these 
words: ^‘Whoever manages, or assists in 
the management of, an unlawful associ- 
ation, or promotes or assists in promoting a 
meeting of any such association, or of any 
members thereof as such members, shsdl be 
punished, etc." It appears to me that 
this report fails to make out a prima fade 

4 


case in respect of the offence described in 
this section. Mr. Orr, who appears for the 
Crown, concedes that the report is defec* 
tive and he has drawn our attention to 
a later report, dated the i 6 th May, 1932^ 
which is very much fuller, That, however, 
is not on the record and it is quite clear 
that the report of the i6th May is not the 
report on which the warrant was issued. 
I think that, for these reasons, we mnst 
order that the present proceedings 
should be quashed. It is unnecessary for 
us to go into the further question raised as 
to the cognizance taken by the Deputy 
Commissioner. The result is that the pro- 
ceedings based on the report of the loth of 
April 1922 are quashed and the petitioner 
will be discharged from bail so far as those 
proceedings are concerned. 

Suhrawardy, J.— I agree. 

w. c. A. Proceedings quashed. 


MADRAS mOH COURT. 

Civil, MiscEnbANEocjs Petition 
N o. 1030 OF 1922. 

October 26, 1922. 

Present: — Mr. Justice Oldfield 
and Mr. Justice Devadoss. 
GHULAM MOHIDEEN QURAISHI 
SAHIB— Respondent— Petitioner 
versus 

ahamadulla begam sahiba— 

Petitioner No. 2 — Respondent. 

Crimined Procedure Code (Act V 0/1898)^* 
x^^—SftncHon to prosecute-^Death of 
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cant — l^egal representative, whether can continue 
proceedings. 

In the case of an application for sanction to 

P rosecute for an offence under section 193 of the 
'enal Code, if the applicant dies, sanction cannot, 
on that application, be granted to his legal 
representative. 

Petition praying that in the circumstan- 
ces stated therein and in the affidavit filed 
therewith the High Court will be pleased to 
issue an order revoking the sanction accord- 
ed by the District Court, South Arcot, 
in Original Petition No. 68 of 1921, 
on the 31st of October 19^1, to the re- 
spondent herein to piosecute the petitioner 
herein for an offence punishable under 
section 193 of the Indian Penal Code. 

Mr. L. 5 . V ccraraghava Aiyar, for the 
Petitioner. 

Mr. S. Rangamiha Aiyar, for the Re- 
spondent. 

ORDER. — The petitioner asks us to re- 
voke the sanction granted by the District 
Court, South Arcot, for his prosecution 
for an offence punishable under section 193 
of the Indian Penal Code. Sanction was 
originally refused by the District Munsif 
and was afterwards granted by the Dis- 
trict Court. During the pendency of the 
proceedings in the District Court, the 
original applicant for the sanction 
died and the application was continued 
by his widow as his legal representative ; 
and she is here to support the District 
Court's order. 

The only question, which it is necessary 
for us to decide, is wether a legal repre- 
sentative is in such circumstances en- 
titled to continue an application origin- 
ally made by her predecessor-in- 
interest. The general rule is that any 
person whatever can institute a complaint 
of an offence other than certain offences 
clearly specified in the Code, such as de- 
famation. An offence under section 193, 
Indian Penal Code, is not one of those ex- 
cepted offences. There would, tbetefoie, 
be no objection to an application for sanc- 
tion by the legal representative of a person 
directly affected instead of that person 
himself ; and that was the basis of the 
order of the District Judge. That, how- 
ever, takes no account of another principle 
of equally general applicatioui that cii* 


minal proceedings instituted by a private 
complainant abate on such person's death. 
It is not necessary to give authority in sup- 
port of that principle. We may, however, 
point out that, when an exception is in- 
tended, as in the case of proceedings, under 
section 145, Criminal Procedure Code, such 
exception is specified clearly. We have 
not been shown that an application for 
sanction differs from other criminal pro- 
ceedings. It is suggested that an appli- 
cation for sanction is merely preliminary 
to the making of a substantive complaint 
and that is true ; but, at the same time, 
we must regard it as part of criminal pro- 
ceedings, since there is no justification 
for holding that it is not an essential stage 
in one. 

In these circumstances, we cannot 
agree with the lower Court that it was 
entitled to grant the sanction to the legal 
representative on a petition presented 
by that representative's predecessor. 
We must, therefore, revoke the sanc- 
tion granted. We add only that it is no 
doubt open to the legal representative 
herself to apply for sanction if so advised; 
and we express no opinion as to the pros- 
pects of such application. 

V. N. V. 

W. C. A. 

Sanction revoked. 
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GUIrZAHI likh V. EMPEROR. 

CALCUTTA HIGH COURT. 

Criminal Revision No. 326 of 1922. 
June 9, 1922. 

Present : — Sir Lancelot Sanderson, Kt., 
Chief Justice, and Mr. Justice Panton. 
GULZARI LAL--~Petitioner 
tfe/sus 

EMPEROR— Complainant. 

Criminal Procedure Code (Act V of 1898), 5. 342 
^Omission to examine accused, effect of. 

A Magistrate is bound, under section 342 of the 
Code of Criminal Procedure, to question an accused 
after all the witnesses for the prosecution have been 
examined. 

Therefore, if a witness is examined after question- 
ing the accused and the accused is not questioned 
again after the examination of that witness, his 
conviction is illegal. 

Criminal Revision. 

Mr. Monnier (with him Mr. Debendra Nath 
Kumar) ^ for the Petitioner. — The peti- 
tioner before your Lordships was charg- 
ed with an offence under section 
54 (A) of the Police Act, as he was found 
to have in his possession three bottles of 
French wine. I beg to submit that the lower 
Court did not comply with the provisions 
of the law as they arc laid down in section 
342 of the Cede of Criminal Procedure. Non- 
compliance with the requirements of section 
342 has vitiated the judgment which must 
be set aside. The accused had no opportu- 
nity to test the evidence of the MeJiter. 
The accused ought to have been asked after 
prosecution evidence had closed, I submit 
that there has been serious irregularity 
which has prejudiced the accused. The 
accused is a young lad of 18 or 19 and should 
be let off as he has served out a 
substantial part of his sentence in Jail. 

No one appeared for the Crown. 


JUDGHENT. 

Sanderson, C. J. — This was a Rule granted 
by two of my learned brothers calling upon 
the Chief Presidency Magistrate to show 
cause why the conviction of, and the 
sentence passed upon, the petitioner should 
not be set aside on the third ground men- 
tioned in the petition. The third ground is, 
‘'that the Magistrate did not apparently 
examine the accused under section 342, 
Criminal Procedure Codci and the omission 


to do so is an illegality vitiating the convic- 
tion.'' 

The accused was charged under section 
54A of the Police Act, and the property 
which he had in his possession, in respect of 
which this charge was made, was three 
bottles of French wine, which, the learned 
Magistrate in his explanation says, was 
valuable. 

The story of the prosecution apparently 
seems to be that the accused was arrested 
on information given by Mrs. Singh, whose 
servant he was. And after Mr. Singh and 
the Inspector of Police had been examined, 
the Magistrate, as appears from his explana- 
tion, asked the accused “how he came by 
the bottles of wine," and the accused said 
that a Mehtcr gave them to him to sell. It 
appears, however, that after this question 
had been put by the Magistrate to the 
accused, a further witness was called and 
that was the Mchtcr whose name was Kal- 
katti and he said that he never gave these 
bottles to the accused. That being the state 
of the proceedings, the learned Counsel for 
the accused lays stress upon the latter part 
of section 342 of the Code of Criminal Pro- 
cedure w^hich provides, “the Court shall, for 
the purpose aforesaid, question him generally 
on the case after the witnesses for the prose- 
cution have been examined." Technically 
speaking, the learned Counsel is right in the 
point he has taken that the Magistrate should 
have questioned the accused after all the 
witnesses for the prosecution had been exr 
amined. This he did not do. Therefore, 
on this ground, in my judgment, the Rule 
must be made absolute. I am unable to say 
whether the accused would have been able 
to throw any more light upon this question 
if the learned Magistrate had strictly followed 
the provisions of section 342. But it seems 
to me we have no option in this case except 
to say that the Rule should be made abso- 
lute. Having regard to the fact that the 
learned Counsel has stated that the accused 
has already served a substantial part of 
his sentence and that he is a young man, we 
do not direct that he should be placed upon 
his trial again. 

We accordingly make this Rule absolute, 
set aside the conviction and the remaining 
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poison of the sentence and direct that the 
bail bond be discharged. 

Panton, J.—I agree. 

B. N. & s. n. Rule made absolute. 


LAHORE mOH COURT. 

Criminai, Case No. 1052 of 1921. 
March 7, 1922. 

Present: — ^Mr. Justice Harrison. 

DYAE SINGH and others — Convicts — 
Appellants 
versus 

EMPEROR — Respondent. 

Penai Code {Act XLV of i860), ss. 325, 304 — 
Blow aimed at woman causing death of child^Of- 
fence. 

Accused attempted to enter a house in order to 
beat the owner of the house. The latter’s wife, who 
was carrying her infant in her arms, tried to bar ac- 
cused’s passage by shutting the door. The accused 
forced open the door and aimed a lathi blow at 
the woman which struck the child and killed it. 
It was fotmd that it was too dark for the accused 
to have perceived that the woman was carrying 
a chad : 

Held, (i) that the accused could only be convicted 
of the offence of striking the woman; (p, 53, col. i.) 

(2) that inasmuch as the accused used a lathi 
ana struck the blow with some force he must be 
Eeld to have intended to cause grievous hurt, 
(p. 53 i col. I.) 

Appeal from an order of the Magistrate, 
First Class, exercising enhanced powers 
tinder section 30, Criminal Procedure Code, 
.I/uhore, dated the 5th December 1921. 

I^ala Ram Chand Manchanda, for the 
Appellants. 

Mr. M. Saleem, for the Government 
Advocate, for the Respondent. 

JUDGMENT. — ^The facts of this case 
have been found to be that one Wadhawa 
Singh had gone to Lahore from his village 
and in his absence his mother who lives 
near hy and his mie.Musammat Budhan, 
had a heated altercation about an amulet 
which had b^en lost. He returned in the 
middle of the dispute and ordered his mother 


out of the house. She went home, and, 
shortly afterwards, at about 7.30 p.m., Natha 
vSingh, who is Wadhawa Singh's father, and 
Dyi Singh, Jiwan Singh and Ishar Singh, 
his uncles, all returned armed with lathis. 
Musammat Budhan who had her small son, 
aged I, in her arms, tried to close the deorhi 
door but the three men forced it open and 
Dyal Singh aimed a ‘'blow at her which 
struck the little child and killed it. Jiwan 
Singh and Ishar Singh then struck her. 
They forced their way into the house and 
all of them beat Wadhawa Singh, Natha 
Singh slapped Musammat Soman, Wadhawa 
Singh's daughter, a girl aged 10. Ishar 
Singh has absconded. Dyal Singh has been 
convicted under section 30.4 {ii) and Natha 
Singh and Jiwan Singh have both been 
convicted under section 452 and sentenced 
to 6 months' rigorous imprisonment each. 
All three appeal. 

The evidence for the prosecution falls 
under two heads, that of the family consist- 
ing of Wadhawa vSingh, Musammat Budhan 
and Musammat vSoman, and that of the 
three independent witnesses, Sundar Singh, 
Lambardar, Hazara Singh and Kahna, a 
servant of Wadhawa Singh. These men 
say that Musammat Budhan fell down on 
being pushed by Wadhawa Singh and that 
the child was killed in this way. 

Dyal Singh and Jiwan vSingh have pro- 
duced evidence as to their having been in 
Kasur and Lahore respectively at the time 
the affray took j^lace and Natha Singh tells 
the same story as the unrelated witnesses. 
So far as Natha Singh and Jiwan Singh 
are concerned, I find that it is not established 
that they struck Musammat Budhan. 

The post mortem of the child showed 
that it had distinct marks of two blows on 
the head but all that Musammat Budhan 
is able to say about the injuries to her 
child is that one blow struck it and that 
Dyal Singh was the person who inflicted 
it. She herself had only one mark of in- 
jury and this on her buttocks. I, therefore, 
find that, so far as these two men are con- 
cerned, they aie only guilty of striking 
Wadhawa Singh and this not very seriously, 
and under the provocation caused by his 
conduct to his mother. They have been 
in confinement for nearly two months includ- 
ing the under-trial period and this is, I 
thinks sufficient under the circumstances 
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I, therefore, reduce their sentences to the 
amount of imprisonment already under- 
gone but dismiss their appeals as I am 
satisfied that they did go into the house of 
Wadhawa Singh with every intention of 
beating him. 

So far as Dyal Singh is concerned, I find 
that his alibi evidence, as explained by the 
Magistrate, is worthless and that he certainly 
did strike the child and kill it. I am not, 
however, of opinion that he even knew that 
Musammat Budhan was carrying the child. 
The affray took place at half past seven in 
the evening on the 15th of October on the 
threshold of the deorhi which is a roofed 
building. The sun had set at 6 o'clock, 
and it was, therefore, dark. The woman 
was trying to shut the door to keep out 
the thre^ men who had come to attack her 
husband, and Dyal Singh stiiick at her 
as he forced Ihe door open. A woman or 
anybody else closing a door against a person 
trying to get in would naturally pul down 
anything he or she was carrying in order to 
have both hands iree. It is not stated that 
the woman had been outside where Dyal 
Singh might have seen what she was carry- 
ing but that she came from the inside of the 
hous^ and, as there was no lamp burning 
and it was dark, it appears to me to be only 
natural to suppo.^e iha Dyal Singh cannot 
have ^een the child.. His conduct in strik- 
ing the woman is no doubt reprehen: ible 
but the offence appears to be equivalent 
to striking the woman and nothing more. 
The question, therefore, remains whether the 
offence is that of causing simple hurt or that 
of causing grievous hurt, and, inasmuch 
as be used a lathi and struck at the woman 
with some force, I think, he must be held 
to have intended to cause grievous hurt. 
I, therfore, accept his appeal in so far as to 
alter the conviction to one under section 
37.5, Indian Penal Code, autl I reduce tie 
sentence to one year's rigorous imprison* 
ment. 

Wadhawa Singh applies for enhancement 
of all the sentences passed. For the reasons 
given above, I dismiss this application, 

Z. R. 

Application dismissed. 


CALCUTTA HIGH COURT. 

Criminai, Revision No. 471 of 1922. 

July 26, 1922.1 

Present: — Mr, Justice Ghose and 
Mr. Justice Cuming. 

BEPIN BEHARI GHOSE— Compiainanx 
— Petitioner 
versus 

HARI PADA GHOSE— Accused- 
Opposite Party. 

Criminal Procedure Code (Act V of 1898), Si 
494 — Withdrawal allowed — Sufficient reasons re- 
corded — Revision . 

An order allowing a case to be withdrawn tinder 
section 494, Criminal Procedure Code, is open to 
revision but the High Court will not interfere if 
sufficient reasons are recorded by the Court allow- 
ing the withdrawal, (p. 54, col. i.) 

In the matter of the withdrawal of a case sec- 
tion 494, Criminal Procedure Code, controls the 
other sections of the Code relating to the trial of 
cases committed to the Sessions Court, (p. 54, col. 

2) 

Criminal Revision. 

Babu Manmatha Nath Mukherjee, for the 
Petitioner.- — The facts of the case are these. 
The opposite party was charged under 
sections 109, 477, Indian Penal Code. The 
Trial Court committed him to the Court of 
Session. There the Public Prosecutor pray 
ed for withdrawal of the case. The Sessions 
Judge allowed the case to be withdrawn 
under section 494, Criminal Procedure 
Code. The question is whether he is 
entitled to do that. The complainant 
is the petitioner. My submission is 
that the Judge had no jurisdiction to 
make the order. He should have directed 
a further trial. Section 494, Criminal Pro- 
cedure Code, has got to be read along with 
the other sections of the Code relating to 
Sessions trials. 

Boihvi Dasarathi Sanyal (with him Babu 
Sita Ram Banerjee), for the Opposite Party, 
— ^I submit the learned Judge was quite 
competent to make the order. He had 
every jurisdiction to order withdrawal 
under section 494, Criminal Procedure Code. 
He has stated his reasons for passing the 
order. I do not dispute your power 
of revising that order but the circum 
stances of ihe case as disclosed by the Judge 
are quite sufficient to conclude the matter, 

Babu Manmatha Nath Mukherjee replied 
in bri ef. 

JUDGMENT.— In this case the opposite 
party was charged with having committed 
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offences under sections 109, 477 and other 
sections of the Indian Penal Code. There 
was an order of commitment committing 
the opposite party to take his trial in the 
vSessions Court, The Public Prosecutor at 
the outset of the trial inforn>ed the learned 
Sessions Judge that he had been instructed 
after consultation with the District Magis- 
trate to withdraw the case against the oppo- 
site party. The learned Sessions J udge there- 
upon recorded an order to the eflect that on 
perusing the record he found little or no- 
thing in the way of proof against the accused 
and under these circumstances he allowed 
the withdraw^al of the case against the oppo- 
site party under the provision of section 
494, Criminal Procedure Code. 

On behalf of one Bepin Behari Ghose 
Mr. Mukherjee has applied to this Court to 
set aside the order passed by the learned 
Sessions Judge (which order amounted to 
an order of acquittal ) and has asked that 
this Court should after setting aside the 
order passed under section 494 direct a 
further trial of the opposite party. In 
support of Mr. Mukherjee’s contention he 
has referred to two cases decided in this 
Court where ordens under section 494, Crimi- 
nal Procedure Code, were revised by this 
Court. That an order under section 494 
passed by a Sessions Judge can be revised 
by this Court has, no doubt, been decided in 
the two cases, but the question is 
whether in the circumstances of this 
case, and having regard to the way 
in which the Sessions Judge put the 
matter in his order of the 2nd May, 1922, 
this Court should interfere. It is not 
the case that the learned Sessions Judge 
has given his consent under section 494 
without recording his reasons. No doubt the 
reasons which he has given have been put 
very briefly by him, but nonthcless he has 
given reasons which reasons to our minds 
seem to be sufficient. In this view of the 
matter we think no valid reasons have been 
lAown for interfering with the order of the 
Sessions Judge. It has also been argued 
by Mr. Mukherjee that the learned Sessions 
jtidge had no jurisdiction to make the order 
which he did and Mr. Mukherjee argues that 
section 494 is controlled by the other sections 
in the Criminal Procedure Code relating to 
jtthe trial of cases committed to the Sesrfons 
Coutt. Having regard) however, to the langu- 




age of section 494 there are good reasons 
for thinking that section 494 really controls 
so far as this matter is concerned, namely, 
the withdrawal by the Public Prosecutor 
with the consent of the Court of the case 
against the accused, the other sections of 
the Criminal Procedure Code. We think 
it cannot with reason be said that the 
learned Sessions Judge had no jurisdiction 
to make the order which he did under the 
provisions of section 494, Criminal Pro- 
cedure Code. 

The Rule is accordingly discharged. 

s. D. Rule dischargei. 


ALLAHABAD HiaH COURT. 

Criminal Appeal No. 787 of 3922. 

November i, 1922. 

Present: — Mr. Justice Stuart and 
Mr. Justice Ryves. 

DEO DATT— Appellant 
versus 

EMPEROR-— Respondent. 

Criminal Procedure Code (Act V 0/1898), 
533‘~Stai^ent of accused recorded in English^ 
^missihiiity of ^Informality, whether curable^ 

Where a Magistrate records the statement of 
an accused in English in a narrative form, after 
the Police is removed from the Court-room, and he 
is satisfied that the accused is not tutored by any- 
body and the statement is translated to the ac- 
cused who admits it to be correct and fixes his 
thumb-mark thereto, the statement is admissible in 
evidence and any formal defects that might have 
been made in the recording of it are cured by sec- 
tion 533 of the Criminal Proceduie Code. (p. 55, 
col. 2) 

Queen- Empress v. Paghu^ 23 B. 221; 12 Ind. 
Dec. (N. s.) 146, Queen- Empress v. Bachanna^ A. 
W. N. (1891) 55, Queen-Empress v. Anta^ A, W. 
N. (1892) 60, referred to. 

Jai Narayan Rai v. Queen^ Empress^ 17 
C. 862; 8 Ind. Dec. (N. s.) 1119, dissented from. 

Criminal appeal from an order of the 
Additional Sessions Judge, Allahabad, at 
Mirzapur. 

Mr. Mohan Lai Sandal, for the Appellant. 

Mr. Lalit Mohan Banerji, Government 
Advocate, for the Crown. 

7UDQHBNT. — Deo Datt Koeri, aged 461 
has been convicted of the murder of a 
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Kaharin woman, named Musammat Gauri, 
and sentenced to death. He has appealed. 
The record is also before us for confirma- 
tion of the death sentence passed on 
him. 

It appears that Musammat Gauri lived 
in Chunar, first of all, with Sheobaran, 
after his death with Chhedi and after 
Chhedi's death, she continued to live in 
the shop which had been occupied by 
Chhedi, with the accused Deo Datt, and 
.they together carried on a dairy business. 
The woman seems to have been of loose 
character and, recently, she had formed an 
intimacy with a young man named Gajadhar. 
The accused undoubtedly became jealous of 
this, and there were frequent quarrels 
between her and the accused on the sub- 
ject. This is borne out by the evidence 
of neighbours put forward by the prose- 
cution and whose evidence does not seem 
to admit of any doubt. The abcused him- 
self admits that he had no enmity with any 
one of them. The woman was last seen alive 
up to 8 or 9 p. M. on the night of the 20th 
of July; at that time the accused was in 
the shop occupied by the woman. The 
next morning the shop was found closed; 
on the third day, in consequence of an 
offensive, smell attracting the notice of the 
Police, the shop was opened and the dead 
body of Musammzt Gauri was found lying 
on her cot. It was evident from the wounds 
that she had been killed instantaneously, 
as she slept, by two blows on the neck 
caused probably by an axe. The axe 
was found lying near the bed. A pair of 
shoes and an umbrella, which subsequently 
were identified as having belonged to the 
accused, were also found inside the shop. 
Suspicion at once fell upon the accused 
who was not found at Chunar but was 
arrested, on the 24th July, in Benares. 
On the asth he was placed before a Magis- 
trate of the Second Class, and made a state- 
ment which was recorded by the Magis- 
trate. In that statement he admitted that 
he had killed Musammat Gauri because 
she had within the last four months Jallen 
in love with Gajadhar and quarrelled with 
him and had refused to give him food for 
three da5^s. He said that he struck her 
twice on the neck with an axe and she died 
instantaneously; that he then ran off to 
fenares oud arrdsted at Pajj^hat^ 


Apart from this statement, the only other 
evidence against the accused is circum- 
stantial ; but, in our opinion, it leaves no 
sort of doubt as to the guilt of the accused. 
It has been argued that this statement, 
recorded by the Magistrate, is inadmissible 
in law because it was taken down in Eng- 
lish and in a narrative form. In our opinion 
section 533 of the Criminal Procedure Code 
completely cures any formal defects which 
might have been made in the recording 
of the confession. The Magistrate him- 
self was called and he swore that he had 
all Police removed from the Court-room 
and also had the handcuffs removed from 
the accused’s hands, he asked the accused 
whether he was tutored by anybody and, 
niter being satisfied that the accused was 
not tutored by anybody, he recoided his 
confession. He admitted having recorded 
the confession in English but says that he 
translated it to the accused who admitted 
the statement to be correct and fixed his 
thumb-mark thereto. It is true that the 
Calcutta High Court, in Jai Narayan Rai 
V. Queen-Empress (i), has held that 
under such ciicumstances a confession is 
inadmissible, but this ruling has been 
dissented from by the Bombay Hivh Court, 
Quc^n-Empress v. Raghu (2), and twice in 
our own Court, Queen-Empress v. Bach^ 
anna Queen-Empress v. Ania (4) 

by a Divisicmal Bench. There the facts 
were almost ^actly the same as here and 
a Bench of this Court has held that under 
such circumstances section 533 completely 
cures any such irregularities or informali- 
ties in the recording of a confesssion. The 
accused, when he was examined, before 
the Magistrate on the 22nd of August, 
stated that he had never been in Chunar 
in his life and that he did not even know 
Musammat Gauri. He denied that the shoes 
and umbrella were his and could suggest 
no reason at all why the charge has been 
brought against him. He stated that be 
had made no statement before any Magis- 
trate in Benares. He repeated this state- 
ment throughout the cose until we come 


(I) 
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17 C. 86i; 8 .. 1 nd. Dec. (n. 8.) ittg, 
83 B. 221, 12 lad. Dec. (K.s.) 146 , 
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to his exatnination on the 26th Septem- 
ber before the learned Sessions Judge. He 
there admitted, although he denied having 
made any statement before the Deputy 
Magistrate in Benares or that the shoes 
belonged to him, that he did krow Musatn- 
met Gauxi and that he lived at her house. 
He said that he had a quarrel with Mu- 
sftmmat Gauri at zo-30 p. m. when 
Gajadhar, with whom she had criminal 
intimacy, came up and told him to go away 
from the shop and said that if he did not 
go away, he would kill him. He said he 
then went away to Benares by the 12 p. m. 
train leaving all his things in the house of 
Musammat Gauri. The suggestion, of course, 
is that the woman was killed, after he had 
left the shop, by Gajadhar. In his memo- 
randum of appeal, for the first time, he 
sets up a definite alibi. He said that he 
was in Benares when the woman was killed 
and that he had been in Benares for six 
years and had nothing whatever to do with 
the woman. Kven If we leave out the 
confession altogether, we think the cir- 
cumstantial evidence, coupled with the 
contradictory statements of the accused 
in themselves, leave no room for doubt 
that he murdered Musammat Gauri in a fit 
of jealousy. The fact that all her ornaments 
were found on her person shows that theft 
was not the object of the murder. Both 
the Assessors would acquit on the ground 
that there was no eye-witness. In our 
opinion, there is no room for reasonable 
doubt in this case. The murder was a 
d^berate and cruel murder of a defence- 
less woman in her sleep. We, therefore, 
see no reason to interfere with either the 
conviction or the sentence. We dismiss 
the appeal, confirm the conviction and 
sentence and direct that the latter be carried 
out according to law. 

N. K. 

Appeal dismissed. 
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CALOtnCTA mOH OOBET. 

Criminai, Appbai, No. 76 of 1922. 

MarLh 28, 1922. 

Present: — ^Mr. Justice Walmsley 
and Mr. Justice Suhrawardy. 

ABDUD GAFUR KHAN alias KADA- 
CHAND KHANakd anothbr— Apfbi,i,ants 
versus 

EMPEROR — Respondbnt. 

Jury trial — Recording the heads of charge, mean- 
ing of. 

Although in a Jury trial the laur requires the 
Judge only to record the heads of his charge 
these should be so recorded as to enable the High 
Court to know what was actually .said. (p. 57, 
col. I ) 

Queen v. Kastm Shaikh, 23 W. R. Cr. 32, 
referred to. 

Criminal appeal against the order of the 
Additional Sessions Judge, Mymensing, 
dated the 13th January 1922. 

Mr. A. K. Fuzlul Huq and Babu Sachin- 
dra Kumar Roy, for the Appellants. 

Mr. Orr, for the Crown. 

JUDGMENT. 

Walmsley, J. — The appellants, Abdul 
Gafur Khan alias Kala Chand Khan and 
Abdul Sattar Khan, alias Chotu Khan, have 
been convicted, on a unanimous verdict, 
under section 395, Indian Penal Code, and 
sentenced to undergo ten years’ rigorous 
imprisorunent each. 

The inmates of the house in which the 
dacoity is said to have been committed 
were Abdul Jabbar, the complainant, a 
boy of fifteen, his elder brother Abdul Nabi, 
another brothei', two sisters, me of whom 
is the witness, Alekjan, a girl of eleven, their 
mother, some servants, and a beggar 
woman. 

The occurrence is said to have taken place 
o 1 the night of September 4th and infor- 
mati..n was lodged at the Thana seven miles 
distant, on the morning of the 6th. 

The description of the dacoity is of the 
usual kind, but there is this singular fea- 
ture in the case that the appellant, Kala 
Chand Khan, has given his daughter in 
marriage to Abdul Nabi just mentioned. 
Relations are strained because Abdul Nabi 
has married a second wife, and Kala 
C. and's daughter is living with her father. 
Th<; second appdlant is brother of the 
first* 

The caM for the prosecution is thaib 
Kftta Chand was teoo^ed at the tiiiie 
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of the dacoity by Abdul Jabbar, and by 
no one dse, while Chotu ]^an was recog- 
nised by Abdul Jabbar and his mother 
and his sister and a neighbour named 
Mushim.. Apart from this oral evidence, 
there is nothing whatever to show that 
tha appellants joined in committing the 
dacoity. 

The objections to the charge are three- 
fold. First, it is urged that the whole charge 
is so condensed that it is difficult to under- 
stand exactly what the learned Judge really 
said. Secondly, it is said that there ought 
to have been a reference to the fact that 
the prosecution did not examine all the 
servants and the beggar woman, and that 
there ought to have been a direction as to 
the inference to be drawn from the 
emission. 

Thirdly, the manner in which the learn- 
ed Judge dealt with the evidence of identi- 
fication is criticised as being incomplete 
and unlikely to help the Jury in arriving 
at a right conclusi>.n. 

With the first objection I agree. It 
is true that the law requires a Judge only 
to record the heads of his charge ; but the 
meaning of those words have often been 
explained in this Court, and I should like 
to draw the attention of the Judge to the 
case of Queen v. Kasim Shaikh (i) I 
have no doubt that the learned Judge could 
from his brief notes prepare a full state- 
ment of what he said to the Jury, but it is 
hardly possible for others to do so. 

As to the second objection, I think the 
point is one which ought not to have been 
overlooked by the Judge but the case is 
not one in wUch it would be reasonable to 
hold that the witnesses not examined were 
really important witnesses, and on this 

E nd alone I should not be prepared to 
that the charge was bad. 

The third criticism, which is to some 
extent a repetition of the first, has much 
more substance. The Judge’s comments 
on Idle evidence of identification like the 
remainder of the charge are recorded in a 
form which makes it dmELcolt for us tP know 
what was actually said. 

In dealing with the evidence of identi- 
fication there were several points which 
deserved car^ tr^tment. There was the 


relationship between the paito, . with the 
question of probability which it raised; 
there was the long delay in reaching the 
Thana ; there was the fact that only Abdul 
Jabbar pretended to recognise Kala Caand, 
and Abdul Jabbar is a mere boy, and the 
defence suggested that he had hidden him- 
self in a place from which he could not see 
the dacoits; there was the absurd story 
of Alekjan that she recognised Chotu Khan 
by his feet : there was the contradictory 
evidence about Mushim’s pretended re- 
cognition ; there was the evidence of neigh- 
bours about what they did and did not 
learn when they came on the scene-^all 
of it coupled with the fact that not a 
word was reduced to writing for nearly 
thirty-six hours. 

I do not mean that the learned Judge did 
not refer to these points, for he did, but, in 
my opinion, his comments, so far as wa can 
guess what they were, did not give the 
Jury the help that they needed. 

It would be tedious to deal with this 
matter at greater length. For the reasons 
given, I think the charge is vitiated by mis- 
direction. 

It remains to consider what order we 
should pass. Against the first appdlant 
there is nothing but the evidence of 
Abdul Jabbar, and against the sec .nd 
appellant nothing but the evidence 
ot Abdul Jabbar and his mother, after 
eliminating, as we must, the evidence of 
Alekjan and Mushim. In the strained 
relations between the parties it seems to me 
very doubtful whether those two witnesses 
should be believed when there is not a 
scrap of independent evidence to support 
them, and my distrust is increased by the 
extraordinary delay that took place in go- 
ing to the Thana. In these circumstances, 
I think the case is one in which there ought 
not to be a re-trial. Accordingly, I set aside 
tile verdict of the Jury and acquit the two 
appellants. 

Sohiawatdy* J.— I agree. 

B. N. Appeal allowed : 

Auused acquitted. 


aa W< Rj Cti vn 
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OTIOH JtrOICIAL COMinSSlONBR’S 
COUST. 

Criminai, Revision No. 66 of 1922. 

July 20, 1922. 

Present : — ^Mr. Wazir Hasnn, A. J. C. 

SARJU PRASAD— Accused — Appmcant 
versus 

EMPEROR — Prosecutor — 

BABU RAM— CoMrtAiNANT 
— Opposite Party. 

Pledge— Pledgee, rights of— Sub-pledge. 

A pledgee has a perfect legal right to deal with 
the pledged property in any manner he chooses, 
so long as he is within the rights that a bailee 
can exercise as regards bailed property, (p. 59; 

*^'*in \^ *a\>sence of a condition to the contrary 
in the contract of pledge, it is quite open to a 
pledgee to make a sub-pledge of the pledged prop- 
erty, (p.. 59, col. 2.) 

Application against the order of the 
Additional Sessions Judge, Sitapur, dated 
7th June, 1922, confirming that of the 
Magistrate of the First Class, Sitapur, dated 
6th May 1922. 


Messrs. M. Wasim, AH Mohammad and 
R. F. Bahadur} i, for the Applicant. 

The Governrnent Pleader, for the Crown. 

Messrs. H. C. DuU and Ghulam Husvn, 
for the Complainant. 

JffDEMflNT . — ^The applicant has been 
convicted of the offence of criminal breach 
of trust under section 406 of the Indian 
Penal Code and sentenced to six months’ 
rigorous imprisonment. The charge as ori- 
ginally framed stood under section 409 of 
the same Code. 

On the i2th December 1921 one Babu 
filed a complaint imder section 409 
of the Indian Penal Code in the Court of a 
First Class Magistrate at Sitapur against 
Sarju, the applicant in this Court. The 
story in the petition of complaint is to the 
.following effect; — 

In the month of May 1921 the comphan- 
ant had pawned some ornaments of the 
value of Rs. 1,500 with the applicant for 
Rs. 630 carrying interest at the rate of 
I per cent, per mensem. On the 27th 
November 1921 the complainant took Rs. 670 
with him for payment to the applicant 
with the object of redeeming the pawned 
jewellery. The applicant put off the re- 
demption from day to day for some time. 


On tlie 5tli December x^zi the complainant 
made a grievance of the conduct ot the 
applicant to Pandit Deodat. Pandit Deodat 
thereupon took the Rs. 670 from the com- 
plainant and himself paid the, amount 
to the applicant and wanted him to return 
the ornaments to the complainant with- 
out any further delay. The complainant 
accompanied the applicant to receive the 
delivery of the jewellery. In the way to 
the applicant's house the applicant left 
the complainant and proceeded by himself 
saying that he would fetch the jewellery 
at once. The complainant waited for him 
for some time but the applicant did not 
return and since then the complainant 
made several attempts to meet the appli- 
cant but without any avaU. Finally, on 
the loth December 1921 the complainant 
in the company of Pandit Deodat went 
again to the applicant's shop and met him 
there. The applicant said that he had 
pledged the jewellery with Chliotelal Babu- 
ram. In the final portion of the complaint 
it was stated that the applicant had dis- 
honestly pawned the pledged jewellery 
and was consequently guilty of the offence 
of criminai breach of trust. 

The Magistrate, who tried the case, 
after having recorded the evidence for the 
prosecution, framed the charge with regard 
to the offence under section 409 of the 
Indian Penal Code. In view of the argu- 
ments in the case before me, itris necessary 
that I should quote exactly the language 
contained in the charge-sheet wliich runs 
thus : — 

“That you on or about the loth day of Decem- 
ber 1921, at Sitapur, as a banker, committed 
criminal breach of trust in respect of some gold 
and silver ornaments pawned with you by Babu 
Ram and thereby committed an offence punish- 
able under section 409 of the Indian Penal Code, 
etc." 

The charge distinctly refers to acts of 
the applicant on or about the loth day 
of December but what those acts were 
which constituted the offence for Which he 
Was charged are not stated in the charge- 
sheet. That defect, however, does ndt, in 
my opinion, in any manner affect the pro* 
priety of the proceedings taken against 
the applicant. 

The allegations made in the petition of 
complaint distinctl}’' raise two questions of 
fact— that there was a pledge of the oina- 
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metits by the complainant with the appli- 
cant, (2) that money was not only offered 
but paid to the applicant by the complain- 
ant with a view to redeem the pledge, and 
that the applicant refused redemption. 
The Magistrate and the learned Additional 
Sessions Judge have both come to the 
conclusion as regards the first question 
that there was a pledge of the ornaments 
by the complainant with the applicant. 
They are also agreed in their conclusion 
as regards the second question of fact 
stated above. Their fining is that the 
story set out in the complaint and tried 
to be supported by the proseciition wit- 
nesses that the complainant paid Ks. 670 
to the applicant for the purpose of redeem- 
ing the pledge and that the applicant after 
having received the money dishonestly 
refused to effect redemption is a *'pure 
fabrication. There is one more matter 
which must be mentioned before I come 
to deal with the merits of this application. 
The Courts below have found that the 
applicant made a sub-pledge of these orna- 
ments with the firm of Chhotelal Baburam. 
These are all the facts on which the appli- 
cant was convicted by the Magistrate and 
his conviction has been upheld by the 
learned Additional Sessions Judge. 

I am happy to observe that the learned 
Counsel, who appeared in this case before 
me, have not challenged the conclusions 
of fact arrived at by the Courts below and 
I am, therefore, called upon to decide the 
pure question of law in this matter. Ac- 
cording to the learned Additional Sessions 
Judge the gravamen of the offence for which 
the applicant has been convicted lies in 
the fact that he denied the pledge alto- 
gether. The case is not approached either 
by the Courts below or by the learned 
Counsel in this Court from the point of 
view that the contract of pledge involved 
any express or implied contract other than 
a simple contract of pledge by one v/ith 
the other; in other words, that the orna- 
ments would be redeemable on payment 
of the money advanced to the complainant 
by the applicant together with the interest 
agreed upon. It is clear, therefore, that 
there were no further conditions attached 
to the contract of pledge with which I am 
concerned in this case. It follows that 
the flonlicant had a uerfect legal right to 


deal with the pledged property in any 
manner he chose so long as he was within 
the rights that can be exercised by a bailee 
with regard to the property which is the 
subject-matter of bail. It cannot be doubt- 
ed and the learned Additional Sessions 
Judge has not doubted that in the absence 
of any express condition to the contrary 
it was quite open to the applicant lo make 
a sub-pledge of the jewellery. This act of the 
applicant, therefore, proves no intention of 
dishonesty at all and the Courts below 
have not treated it as such. As I have said 
before, the judgment of the learned Addi- 
tional Sessions Judge is mainly founded 
upon the fact that the applicant denied 
having received any articles by way of 
pledge at all. Whether such a denial would 
be evidence of dishonesty I am not called 
upon to discuss in this case. I do 
concede in the present case that if the de- 
nial on the part of the applicant of them 
ever having been a pledge with him of the 
complainant's jewellery is established it 
may furnish a sufficient ground for an 
inference on a question of fact which 
the Courts below would be perfectly justi- 
fied to draw and I, as a Court of Revision, 
shall be extremely reluctant to interfere 
with such an inference. But the conten- 
tion put forward on behalf of the applicant 
before me is that there never was such a 
denial by him at any time prior to the 
framing of the charge against him. The 
judgment of the learned Additional Ses- 
sions Judge does not specifically refer to 
any piece of evidence in support of the con- 
clusion that the applicant * 'denies having 
received any articles at all." I take it 
that it would be absolutely fair to the com- 
plainant if I find out his case from his peti- 
tion of complaint and from his statement 
on oath in Court in support of his complaint. 
I have given the purport of the petition 
of complaint at some length already. 
There is not a word in it which will bear 
the meaning of a denial of the pledge 
on the part of the applicant. On the con- 
trary, it winds up by saying that the ap- 
plicant said that he has sub^pledged those 
ornaments. In his statement before 
the Court the complainant stated that 
on the loth December 1921 he wont 
to the shop of Sarju Prasad and said 
to him that be had cheated him inr 
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asmuch as he did not return the ornaments 
but took the money all the same and that 
Sarju Prasad said in reply “what do you 
mean by money? I never received any 
money. If you pay me the money I will 
deliver to you your goods/' That he never 
received any money is found by the Courts 
below ; that he had not denied the pledge 
to him on the loth December is also clear 
from the portion of the complainant's 
statement which I have given above. 
I am not prepared to assume that the 
Courts below were ignorant of this aspect of 
the case. What I mean is that I am not 
prepared to accept any suggestion that the 
Courts below have made a wrong suppo- 
sition to the effect that it was established 
by the evidence tendered on behalf of the 
prosecution that the applicant on or about 
the loth of December 1921 had denied the 
pledge of the ornaments to him. I am, there- 
fore, led to the oonclusion that the finding of 
dishonest intention as against the appli- 
cant rests on the denial of the pledge con- 
tained in his statement in answer to the 
charge. That he pleaded not guilty to 
the charge is dear, that he in his written 
statement tendered in his defence also 
denied the pledge is equally clear, but is 
this denial evidence to establish the charge 
for which he was tried? I have no hesita- 
tion in saying that it is not. The appU- 
cant was not being tried for anything Idiat 
he might have said or done subsequent 
to the charge. The offence as against him 
must rest on events which happened on 
or about the loth of December. 

The learned Counsel for the complainant 
strenuously argued before me that in a 
case where the Court has to come to a find- 
ing as to the intention of a person his state- 
ment or conduct after the charge is as much 
relevant evidence to find out the intention 
as his conduct or statement previous to 
the charge would be. The proposition 
may be put somewhat in this form. If 
a man makes a statement on a certain day 
which would be good evidence of his dis- 
honest intention on that day it may be pre- 
stuned that he had that intention even 
before. This proposition may or may not 
be sound but it certainly raises^a^pure 
question of presumption on a matter of 
fact and I would be preyed to make it 
if it woe open to me to 00 Mf But hi the 


present case the door is shut against any 
such presumption for the simple reason 
that there is direct evidence contained in 
the statement of the complainant hLmself 
as to what happened at the shop of the 
applicant on the loth December. That 
evidence, which I have already referred 
to, clearly proves that all that the appli- 
cant said or did on that day was to make 
a demand for his money which he had ad- 
vanced on the pledge and his readiness to 
effect redemption and a statement made 
by him to the effect that he had made a 
sub-pledge of those ornaments. There is, 
therefore, no room whatsoever for presump 
tions in face of this direct evidence. 

This practically finishes the case, but 
I cannot part with it without referring to 
a remark in the judgment of the learned 
Additional Sessions Judge. The remark 
is as follows : — 

{'In the present case the fact of a sub-pledge 
by the appellant only proves that there was a 
change in the mental attitude or, in other words, 
that he appropriated or convex ted to his own use 
the articles pledged with him/' 

The learned Counsel for the applicant, Mr. 
Muhammad Wasim, expressed his inability 
in the course of his arguments to grasp 
the sense of the foregoing remark. I may 
say at once that I do not share the learned 
Counsel's inability at all. I think the mean- 
ing of the remark is perfectly clear. The 
learned Judge means to convey by the words 
which he has used the idea that the fact of 
sub-pledge is an element in the chain of proof 
in respect of dishonest intention. This 
sense is borne out by the sentence imme- 
diatel}^ following remark quoted above, “the 
further element of dishonesty is established 
by his denial of the pledge." With the 
legal effect of the sub-pledge I have already 
dealt and need say no more on this suWeet. 

I am, therefore, of opinion that the offence 
for which the applicant has been convicted 
was not proved. 

I set aside the order of conviction passed 
by the lower Courts against the applicant 
and direct the bail on which he stands re^ 
leased be cancelled. 

Application accepted, 

N. K. 
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MADRAS mOH C01TBT. 

Criminai, Revision Cases Nos, 97 and 98 
OP 1922. 

{Criminal Revision Petitions Nos. 90 
AND 91 OF 1922). 

September 28, 1922, 

Present'. — ^Mr. Justice OldUield and 
Mr. Justice Devadoss. 
KANDASWAMI MUDAI.I and another 
— Petitioners In Cr. Rev. Case No. 97 
OF 1922 

PARTHASARATHI MUDDAU— 
Petitioner, In. Cr. Rev. Case No. 98 
OP 1922 
versus 

GURUSWAMI PII<IyAI -RESPONDENT, 

IN BOTH. 

Workman’s Breach 0} Contract Act {X I II of 
1859), as amended by Act XII of 1920, scope of 
— Joint contractors. 

The Workman's Breach of Contract Act is not 
confined in its scope to cases of advances to in- 
dividuals, it also applies to cases of advances to 
more persons than one jointly, (p. 62, col. i.) 

Bhau Ahaji v. Rama MaruU, 2 Bom. L. R. 
545, dissented from. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the orders 
of the Court of the District Magistrate, 
Chittoor, in Criminal Revision Petition No. 
17 of 1921, against the order of the Court 
of the Second Class Magistrate, Kalhasti, 
iti Miscellaneous Case No. 15 of 1921. 

Mr. C. S. V enkatachariar , for the 

Petitioners. 

Mr. F. /.. Eihiraj, (Public Prosecutor), 
for the Crown. 

ORDER. — These cases come before 
us on application for revision of the 
order of the District Magistrate of 
Chittoor, directing further enquiry into 
a complaint under the Workmans 
Breach of Contract Act, XIII of 1859, 
as amended by Act XII of 1920. The whole 
proceedings having b.en brought before 
us in order that their propriety may be 
considered, it will serve no useful purpose 
to consider whether the District Magistrate 
had the power to make such an order in 
proceedings under the Act, 

We, therefore, turn at once to the merits 
of the question raised. That question is, 
whether the contract on which the respond^ 
ent, tht employer, relieSi being a con- 


tract made with the two petitioners, the 
artificers jointly can be the subject of pro- 
ceedings under the Act at all. The Sub- 
Magistrate who originally dealt with 
the case, held, with leference to Bhau Abaji 
V. Rama MaruU (i) that the Act deals 
only with cases of advances to individuals 
and not with cases of advances to more 
persons than one jointly. We think that 
this statement of the purview of the Act 
is too wide and cannot he sustained, if 
regard is had to the wording employed. 
Section i of the Act XIII of 1859 provides, 
to quote the material poti on, tbit “when 
any artificer shall have received from any 
employer or from any person acting on 
behalf of such employer an advance of 
money, if such artificer shall wilfully and 
without lawful or reasonable excuse, neglect 
or refuse to perform such work accord- 
ing to the terms of his contract 
certain specified consequences shall follow. 
There is nothing explicit in this section to 
exclude joint contracts. No doubt the 
singular is used. But the first question is, 
whether there is before the Court any 
artificer who has received an advance. 

It is quite possible that, even where a 
joint contract is in question, proof may be 
forthcoming that of the contracting persons 
both or either have actually or construc- 
tively received all or part of the advance, 
for which it provides. We cannot see any 
reason in section 92 of the Evidence Act 
why this should not be proved, since 
the fact that one of two joint contracting 
parties actually receives the consideration 
does not necessarily involve that he does 
not receive it, as regards part or whole, as 
th? agent of the other, and a finding to 
that effect will not necessarily involve any 
variation of the terms of the contract. That 
jomt contracts, which are not expressly 
excluded by the wording of section i, may 
be contemplated in it, results further from 
section 5 of the Amending Act XII of 
1920 which provides that the word 
“contract* in the original Act shall 
extend to all contracts within the 
meaning of the Indian Contract Act. 
It seems to us that what the lower Court 
has to do in dealing with cases under the 
Act is to see whether as a matter of evi- 
dence and as a matter of fact the artificer 

( 1 ) 2 Bom. hk 545* 
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or any of the artificers before it has received 
an advance of money. 

The question so far is one of fact, 
with which the Sub-Magistrate in his 
order has not dealt, because he adopted 
(no doubt quite properly) the general rule 
sanctioned by the authority of Bhau Abaji v. 
Ruma Maruti (i). Turning to that decision, 
we observe first that it was given before 
the amendment of the Act by Act XII of 
of 1920. The material portion of the judg- 
ment is short and the main ground of 
decision is contained in the sentence : “It 
cannot be said that any one of the joint 
recipients of the money has received an 
advance of money. “ With all deference, 
it is impossible to be certain whether that 
can be said or not, until evidence on the 
point has been taken and the materials 
for a decision whether any one of the joint 
contractors did receive an advance in the 
particular case are available. It is said 
then : 

"It would be impossible for the Court, under 
section 2, if the complainant exercised the option 
of requiring re-payment, to order the defendant to 
re-pay the money advanced to him, for it 
is impossible to say how much each received.’' 

That again will be a matter of evidence. 
We are, with all respect, unable to follow 
this authority. 

It lias then been urged that the inten- 
tion of the lyegislature cannot have been to 
render a joint contractor liable to imprison- 
ment when, as often may be the case, it is 
by the default of his joint contractor that 
the work is not done. Such cases are, how- 
ever, sufficiently provided for by the require- 
ment of proof of wilful def uilt and by the 
])ro\dsion introduced in section 2 (i), Act 
XIT of 1920, for the exercise of the allow- 
ance in Magistrate's discretion as to the 
nature of the penalty to be imposed. 
Taking thiS view, we decline to interfere 
with the District Magistrate's order, our 
reasons for so deciding being, to put them 
shortly, that tlie general principle enun- 
ciated by the vSub-Magistrate as the 
gr.mnd of his decision is not sustainable, 
and that each case must be deedt with cn 
a consideration of the evidence available 
in it and of the applicability cf ti e actual 
wording of the Act to the cases cf the indi- 
viduals before the Ccurt, 

V. N. V. 

W, c. A. Rmsion allomd. 
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OUOH lUDIOlAL COMHISSIONlilll’S 
COUBT. 

Criminai, Referknce No. 3 of 192a. 

January 25, 1922. 

Present : — Mr. Kanhaiya hal, J, C. 
EMPEROR — Complainant 
versus 

vSHANKAR DAY AT, and others — Accused. 

Public Gambling Act {III of 1H67) ---Criminal 
Procedure Code ( Act V of iHqS), s. 562, applic-> 
ability of -Warrant of arrest and search not addressed 
to any person— Irregularity, 

Section 562, Criminal Procedure Code, has no 
application to offence.s committed under the 
Public Gambling Act, III of 1867. 

A warrant issued under the Public Gambling 
Act, for search and arrest which does not contain 
the name of the person to whom it is issued, and to 
whom authority to make the search and arrest are 
given, is irregular. 

Criminal reference made by the District 
Magistrate, Lucknow. 

The Government Pleader, for the Crown, 
JtJDSMENfT.— The accused Shankar 
Dayal and 32 other persons, were found 
gambling on the night of the 31st October 
last in a certain room situated adjacent to 
a temple. They were arrested under a 
warrant issued by the City Magistrate on 
the same date. The warrant was not ad- 
dressed to any Police Officer by name. It 
recited that credible information had been 
received that the house, belonging to Shankar 
Dayal, Brahman, son of Ganesh Prasad, 
resident of Ahata Sher Khan, and Manni 
Lai, Kayastha, resident of Dugawan, was 
being used as a common gaming house and 
it authorised the seizure of the instruments 
of gaming found therein and of the persons 
found ill it. The warrant was executed by 
Sub-Inspector, Hari Singh, but it did not 
bear his name on it. He found gambling 
going on in the room with kauris and 
Rs. 90-7-3 lying on the ground and another 
sum of Rs. 15-3 *3 in a certain pot placed 
belore Shankar Dayal. The latter amount is 
supposed to be the commission, which 
Shankar Dayal was to take for allowing the 
gambling in his premises. Kali Charan 
was one of the persons gambling there. He 
states that at Diwali times a sum is set apart 
for waterman, Police Officers, etc., by every 
one present and that he could not say 
whether the money which was being put in 
the earthen pot was intended for commission 
or presents. Sobha Ram, who went with 
the Sub-Inspector at the tim^ of the segreb 
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and arrest, states that when he went inside 
gambling was going on with kauris, each 
man paying one pice in the rupee as commis- 
sion, but he does not say that he saw any- 
thing being paid in his presence or from what 
source the information about the payment 
of the commission was derived. Kali Charan 
did say that one man a pice in his pre- 
sence into that cup ; but as he admitted 
that he could not say whether it was intend- 
ed to be commission or presents, his state- 
ment did not go far enough. vShankar 
Dayal denied that the room was in his occu- 
pation. 

The Tr)dng Magistrate thought it im- 
material to determine who was the owner 
or occupier of the room. Finding that the 
room was in fact being used as a common 
gaming hou'*:e he convicted Sliankar Dayal 
under section 3 and the other persons under 
section 4 of the Gambling Act (III of 1867) 
and directed their release on probation of 
good conduct subject to their entering into 
a personal bond in Rs. 100 each for good 
behaviour for a period of one year. 

The learned District Magistrate reports 
that section 562 of the Code of Criminal 
Procedure has no application to offences 
committed under Act III cf 1867, because 
section 18 of that Act was repealed by Act 
XII of 1876, which in turn was repealed 
by a subsequent enactment. The effect 
of the repeal, however, is not to restore 
the operation of section 18, because sections 
6 and 7 of » the General Clauses Act (X of 
1897) lay down that the effect of the repeal 
is not to revive anything not in force or> 
existing at the time at which the repeal 
takes effect. The order directing the release 
of the accused on probation of good conduct 
cannot, therefore, be upheld. 

The warrant, issued by the learned Magist- 
rate, was, however, irregular, as it did not 
contain the name of the person to whom 
it was irsued and I0 whom authority to 
make the search and arrest was given. The 
evidence of* the Magi'^trate, who signed he 
warrant or of the Sub In pector might have 
supplied the omission, but if the room the 
search of which was made did not belong 
to Shankar Dayal or Manni Dal or was not 
oxupied by either of them, it could not be 
covered by the war ant. The evidence 
on which the ka ned Magistrate has pro- 
ceeded is, moreover, vague and indefinite, 


and on that evidence it is not possible to 
*say that the room was being u^ed as a 
common gaming house for the profit or 
gain of the person using or occupying it 
within the meaning of the Act. As pointed 
out in Ram Shanker v. Emperor (i), 
it is not unusual for persons to gamble on 
the occasion of the Diwali festival by way 
of a common friendly amusement rather 
than for the purpose of making any profit 
or reaping a commission. The presumption 
raised by the Act is not as strong or can be 
more easily displaced when the gambling 
takes place openly on the Diwali occasion 
as or than when it takes place at other times 
in a private house. Shankar Dayal stated 
that the money found in the earthen pot 
contained his winnings, but whether that 
was so or not, considering the fact that 
Kali Charan, who was one of the persons 
gambling at the place, states that be was 
unable to say whether it was intended for 
commission or for presents or perquisites 
given to attendants, it is not possible to 
uphold the conviction or the order demand- 
ing the security passed in the case. 

The order of the Court below is, therefore, 
set aside, and the accused acquitted of the 
offence charged. The security bonds filed, 
if any, will be discharged. 

w. c. A. Order set aside. 

(i) 39 Ind. Cas. 334 ; 20 O. C. 4 ; 4 0 . h . J. 
88; 18 Cr. I,. J. 494. 


MADRAS mau OODBT. 

Criminai, Revisxon Case No. 363 of 1921. 
(Criminal Revision Petition 
No. 288 OF 1921). 

February i, 1922. 

Present:— Six Walter vSchwabe, Kt., Chief 
Justice, and Mr. Justice Krishnaa. 

In re MATTAM SHINNA VJRAIAH AND 
others— Accused Nos. i to 5 
-^-‘Petitionbiis. 

Cfimirtal Procedure Cade { 4 ct V of 1898), | 
t9}SancHoH to prosecute— Deputy Tahstidar* 
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whather ‘‘Court" — Doeummt, forgM, proiuced 
hrfort Dopufy Tahsildar — SaneHon, whatker neees- 
M*y, 

A Deputy Tahsildar is a Revenue Court, and 
the sanction of that Court is necessary for parties 
to proceedings before him to be proceeded against 
wiw reference to a forged document filed Mfore 
that Court, even though the inquiry in those 
proceedings was conducted through the Revenue 
Inspector. 

Queen- Empress v. Munda ShetH, 24 M. Z2i | 
2 Weir 170, followed. 

Petition, under sections 315 and 439 of 
the Code of Criminal Procedure, 189S, and 
section 107 of the Government of India 
Act, 1915, praying the High Court to quash 
the order of commitment, dated the 2nd 
of December 1920, passed by the 
Court of the Taluq Magistrate of Gooty, 
in P. R. Case No. i of 1920, directing the 
accused therein to take their trial before 
he Court of Session for offence under sec- 
tions 467 and 471 of the Indian Penal Code. 

Mr. V. S. Narasimhachar, for the Peti- 
tioners. 

Mr. 7. C. Adam. Public Prosecutor, for 
the Crown. 

ORDER. 

Rxishtian, J. — In this case the peti- 
tioners before us were committed to the 
Sessions Court < f Anantapur, accused Nos. i 
and 2 charged under section 476, Indian 
Pena Code, for using as genuine a forged do- 
cument, a Will, which he knew to be forged 
or had reason to believe to be forged in 
certain proceedings for the transfer of patta 
with r^ard to certain landed properties and 
accused Nos. 3, 4 and 5 under section 467, 
Indian Penal Code, with forging of that 
document. The petitioners contend before 
us that the case carmot be proceeded with 
against them without a proper sanction 
being obtained under section 195, clause 
I (c). Criminal Pro<»dure Code. It is dear 
from the record that the Will was pro- 
duced by accused Nos. z and 2 in certain 
proceedings for the transfer of patta before 
the Revenue Authorities and that though the 
Deputy Tahaldar had the enquiry in these 
proceedings conducted through tire Reve- 
nue lusp^tor, h$ passed the final orders 
refusing mutation of names in the pattah. 
In circumstances like this it has been al- 
seady bdd by this Court la QtteethBmpress 


V. Munda Shettt (i) that the D^uty Tahsil* 
dar constitutes a Revenue Court and the 
sanction of that Court is necessary for the 
parties to the proceedings to be proceeded 
against under section 471 of the Indian 
Penal Code with reference to the document 
filed before that Court. Following that 
ruling I must hold that, so far as accused 
Nos. I and 2 are concerned, the commital 
order must be quashed for want of sanc- 
tion. 

As regards the other accused Nos. 3, 4 
Mid 5, their case stands on a different foot- 
ing. They were not parties to the proceed- 
ings before the Revenue Court and what 
is more they are not charged with the same 
offence as accused Nos. i and 2. They 
are charged with one kind of offence under 
section 467 while accused Nos. i and 2 are 
charged with another under section 471 as 
already pointed out. 

The Vakil for the petitioners has drawn 
our attention to the ruUng in NarayanDhondr 
dev Risbud, In re (2), and has asked that 
we should read section 195, clause i (c) as 
meaning that if an offence has been com- 
mitted with reference to any dpeument 
produced or given in evidence in any pro- 
ceedin ' before a Court no person who is 
a party to that offence whether he be a 
party to the proceeding or not can be pro- 
ceeded against criminally without the nec .s- 
sary sanction being obtained under the 
section. T at question, however, we need 
not decide, for even assuming th„t the 
Bombay ruling is correct on which I express 
no opinion at present, it could not apply 
to the present case as the offences charged 
here are two different offences. There- 
for?, so far as accused Nos. 3, 4 and 5 are 
concerned, there is no g ound for setting 
aside the committal order and against them 
the trial must go on. 

^hwabe, C. J. — ^I agree and have nothing 
to add. 

v. N. V. Judgment varied, 

w. c. A. 

8 24 M. 121 1 2 Weir 170. 

6 Ind. Caa. 5291 12 Bom. X<. R. 3831 ri 
Cr. B. J. 388. 
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MADRAS mOH COURT. 

Criminai, Revision Cass No. 366 of 1921. 
(Criminai, Rf,vision Petition No. 391 op 
1921). 

August 30, 1922. 

Present: — ^Mr. Justice Oldfield anJ 
Mr. Justice Rrishnan. 
NARANTAKATH AVULT^AH— 
C0MP1.AINANT — Petitioner 
versus 

PARAKKAl/ MAMMU and others — 
Accused — Respondents. 

Muhammadan Law— Muhammadans^ who are — 
Ahmadiyas^ whether Mussulmans — Penal Code 
(Act XL V 0/1860), 55. 79, Bigamy— Mu- 

hammadan joining Ahmadiya sect^ whether becomes 
apostate — Wife of convert re-marrying, whether com- 
mits offence of bigamy— Good faith, plea o/— Mens 
rea, absence of, whether good defence— Criminal 
Procedure Code (Act V of 1898)/ 55, 435, 439'— 
Acquittal, order of—Revision^ powers of High 
Court in. 

The Ahinadces are a sect of Mussulmans, and a 
Mussulman who joins the Ahmadee faith does 
not become a murtad or apo. 9 tatc. (p. 76, col. 2.) 

Khalil Ahmad v. Malik Israfil, 37 Ind. Cas. 
302; 2 P, h. J. 108; I P. I4. W. 284: (1917) Pat, 
73, followed. 

Ameer All's Muhammadan Law, 4th Edition, 
Volume II, page 36, Abdur Rahim's Muhammadan 
Jurisprudence, page 249, Queen- Empress v. 
Ramzan, 7 A. 461; A. V/. N. {1885) 117: 4 Ind. 
Dec. (n. s.) 722, Ata Ullah v. Azim XJllah, 12 A. 
494; A. W. N. (1890) 179; 6 Ind. Dec. (n. S.) 1059 
(F. B.) and MaulaBahhsh v. Amir-ud din, 57 Ind. 
Cas. 1000 ; I L. 317, refertfed to. 

The wife of a person wi^o joins the Ahmadiya 
sect and re-marries during' the lifetime of her first 
husband without obtaining a divorce from him 
commits the offence of bigamy punishable under 
section 494, Indian Penal Code. (p. 74, col. i.) 

The plea of good faith and ab.sence of mens rea 
is not a proper defence to a charge pf bigamy. The 
fact that the accused acted in good faith and 
ignorance of law is no answer to the charge, though 
it may be considered in mitigation of sentence, 
(p. 74, col. I ) 

Reg, V. Tolson, (1889) 23 Q. B. D. 168 ; 58 L. J. 
M. C. 97; 60 L. T. 899; 37 W. R. 716; 16 Cox C. C. 
629; 54 J. P. distinguished. 

Abdul Gant v. Azizul Huq, 14 Ind. Cas. 64^ ; 
15 C. L. J. 263 ; 16 C. W. N. 451 : 13 Cr. L. J. 257 : 
39 C. 409, dissented from. 

Reg. V. Sambhu Raghu, i B. 347 at p. 352; 1 
Ind. J^ur. 380 ; x Ind. Dec. (n. s.) 231 and aai Ganga 
V. Emperor, 39 Ind. Cas. 308 ; 19 Bom. L. R- 
56 at P. 60 ; 18 Cr. L. J, 468, followed. 

The High Court has power to interfere, in re- 
vision, with orders of acquittal, sections 435 and 
439, CMminal Procedure Code, placing no such res- 
triction. Such powers are not ordinarily exercised 
lit the instance of private parties, save in exception- 
id cases involving important questions of lav/ or 
relating to the personal status of particular 
atwitlM. Ml. z.) 

S 


Per Krishnan, /.—The Ahmadiyas are only a 
reformed sect of Muliammadans. (p. 76, col. 2.) 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise the judgment 
of the Court of Ses.'iion, North Malabar 
Division, in Case No. 12 of the Calendar 
for 1920. 

[Oldpield, j, — (A ddressing the Ptibhc' 
Prosecutor) what is your attitude in the case ?] 

Mr. J. C. Adam (Public Prosecutor), for 
the Crown. — I have been instructed by 
Government to remain neutral in the 
matter. 

[Oldfieid, j. — Yes, as to the religious 
question involved. But there is a very im- 
portant question of law in the case, as to 
whether good faith is a valid defence to a* 
charge of bigamy. What have y^ou to say 
as to that ?] 

Mr. /. C. Adam. — I can argue the ques- 
tion if your I^ordsbips desire it, but my 
instructions are to remain neutral in the 
case. 

Mr. Zafrulla Khan, of the I/ahore Bar, 
appearing by special permission of the Chief 
Justice (with him Messrs. M.C, PaHhasaraihy 
Aiyangar and P. F. Venugopala Aiyar), for 
the Petitioner, after reciting the facts of the 
case submitted: — The learned Sessions Judge 
has based Ijis order of acquittal on two 
grounds. First, that the complainant by 
becoming an Ahmadee became an apostate 
from Islam and his marriage with 5th re- 
spondent hj 0 , therefore, been ipso Jacto 
dissolved, so that she was free to marry 
anybody she pleased. Secondly, that in 
any case, inasmuch as she believed in good 
faith that her marriage with the complainant 
had been dissolved she could not be ^Id 
to have committed an offence. It will bfe 
necessary to discuss this last question first* 
I submit that the 5th respondent did not 
act in good faith, and, even if she did sO# 
that is no defence to the charge. Sl^e,pnr? 
ports to have relied upon the opinion of the 
then Government Pleader, and that opinion 
refers to a decision of the Patna High Court* 
Khalil Ahmad v, Malik Israfil (i), 
in which it was held that Ahmadees are 
Mussulmans. So that she must be presuoied 
to have had knowledge of the fact that 

(r) 37 30a J a h i I (W, 
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of the High Couits in India* ha;d dedared 
the Ahmadees to be Mussulmans. She can- 
not i now plead that she acted in good faith. 

[OnDFiEtD, J. — That is a question of fact 
and we must accept the finding of the 
Sessions Judge that she acted in good faith.] 

Mr. ZafrMa Khan. — Assuming that she 
acted in good faith, that is no answer to the 
charge. Section 494, itself, while laying 
down other exceptions, does hot recognise 
"good faith,'' as a ground for exemption from 
punishment. The language of the section 
is perfectly clear and no considerations of 
good or bad faith can arise. The learned 
Sessions Judge has relied upon a dictum of 
Mr. Justice Holmwood contained in Ahdui 
Gani v. Azizul Haq (2), that case was 
decided really on the ground that the com- 
plainant having embraced Christianity he 
had become an apostate from Islam and his 
marriage with the accused had been dissolved. 
So that the dictum of Holmwood, J,, on the 
question of good faith was a mere obiter. 
Sharf-ud-Din, J., who sat with Holmwood, 
J., does not base his judgment on consider- 
ations of good faith. 

It has been held that the good faith, mis- 
take, or ignorance of the accused person in 
a case under section 494 of the Penal Code, 
may be taken into consideration in miti- 
gation of sentence, but do not affect the 
question of the guilt of the accused. 
Reg. V. Sambhu Raghu (3), Bai Ganga v. 
Emperor {4), Nandi V. Emperor (5). 

[Oi#DFiBi#r>, J. — ^These cases do seem to 
support you. You may go on to the ques- 
tion of apostacy.] 

Mr. ZufruUa Khan. — The learned Sessions 
Judge admits that the mere fact that the 
accused and their witnesses regard the com- 
plainant as an apostate does not make him 
an apostate. He bases his finding on cer- 
tain doctrinal differences which he finds 
exist between the Ahmadees and non- 
Ahmadees. These differences are detailed 
in a pamphlet called '' What distinguishes 


Ja) 14 Ind. Cas. 641 { 15 C. I/. J. 263 : 16 C. W. 
R 451 S 13 Cr. U J. 257 ; 39 C. 409. 

0) X B. 347 at P. 352 1 X Ind. Jut. 380 ; x Ind. 
Dee. (K. 8.) 231. 

(4) 39 ^d. Cas. 308 i 19 Bom. 1<. R. 56 at p. 
•Of t8 Cr. If. J. 468. 

(0 MZ)i6«Cw<33lxIft440f82GrfIif Jfit 


Ahmadees from non-Abm dees " by Maulvi 
Sher Ali, B. A. It is an exhibit in the case. 
(M. O. V.) 

[Oi^DFiEED, J. — ^Do you accept this pam- 
phlet as a correct exposition of the differences 
between Ahmadees and non-Ahmadees ?] 

Mr. Zafrulla Khan. — I do. 

[Oedfiei^d, j. — I s it in English ?] 

Mr. Zafrulla Khan. — Yes. 

[Oedfieed, j. — T here is only one copy 
on the record. If you have an extra copy 
with you, you may put it on the record for 
our use.] 

Mr. Zafrulla Khan. — I have sent for one. 

My submission in the first plade is, that 
the learned Sessions Judge had no juris- 
diction to go into these matters. 

[Oedfieed, j. — I f he. had no jurisdiction 
to deiede the question of apostacy, we have 
no jurisdiction to decide it either and you 
cannot ask us to go into it.] 

Mr. Zafrulla Khan. — I am afraid I have 
not been able to explain myself., 1 do not 
mean that the learned Sessions Judge had 
no jurisdiction to decide the question of 
apostacy. He was bound to do that. I 
submit that he had no jurisdiction to go into 
the details of the complainant's belief. That 
junction is reserved for the Ecclesiastical 
Courts of Islam. It has been held that a 
British Court cannot enter into questions 
of orthodoxy and heterodoxy. When a 
British Court has to decide whether a 
person is a Mussulman or not, the on y 
thing it has to see is whether he believes in 
the unity o God and the Prophethood of 
Muhammad. If a person professes a 
belief in these two doctrines, then so far as a 
British Court is concerned he must be held 
to be a Musulman. 

[Oemieed, j. — B ut it seems to me it is 
not such a simple matter. What do you mean 
by belief in the Prophethood of Muhammad? 
Do you mean there has been no other Pro- 
phet than Muhammad?] 

Mr. Zafrulla Khan. — Belief in the Pro- 
phethoood of Muhammad does not mean 
a rejection of any other Prophet. Muslims 
believe in all Prophets. 

[Oedfieeb, j,— T hen belief may mean 
different things In one sense everybody 
believes in Muhammad, I mean histoi^cally. 
Everybody believes that such a person Jived* 
but that would not make them Muslima to my 
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mind. I should th'nk belief in any person 
means a belief in his teachings.] 

Mr. Zafrulla Khan, — Quite so. But Bri- 
tish Courts have refused in such matters to 
enquire into the details of a man's belief. 
If a man says that he believes in the unity 
of God and he also believes that Muhammad 
vias a true Prophet of God, a British Court 
would declare such a man to be a Muslim 
and would apply the Muhammadan I^aw to, 
him. 

[Oi^DFiKLD, J. — Suppose such a man did 
not believe in a life after death, or denied 
a belief in angels, would he be a Muslim still?] 

Mr. Zafrulla Khan, — ^A denial of any of 
the essential doctrines of Islam would make 
a man a kafir, but a man who professes to be 
a Muslim never denies any of those doc- 
trines. He might interpret them differ- 
ently from other Muslims, but he will not 
deny them. 

[OivDFiEi^D, J. — ^What are those essential 
doctrines?] 

Mr. Zafrulla Khan, — Islam enjoines a belief 
in the unity of God, in angels, revealed books, 
Prophets (whenever or wherever they might 
have appeared) and the life after death. 
On the practical side it enjoins the five daily 
prayers, the fasts of Ramzan, the legal alms, 
and the pilgrimage to Mecca. 

. ' [Oedfieed, j. — N ow take the case of a 
man who professes a belief in the unity of 
God and the Prophethood of Muhammad 
but does not believe in angels or m the life 
after death. Would you regard him as a 
Muslim ?] 

Mr. Zafrulla Khan, — ^Your I^ordship has 
put this question to a man who believes in 
these things and according to whom a 
denial o any of these essentials renders a 
man a non-Muslim. As 1 have already sub- 
mitted, nobody professing himself to be a 
Muslim will deny any of these things. He 
may, however, offer an explanation of 
them. For , instance, Mr. Ameer Ali has 
put forward an explanation of his own with 
regard to angels. 

[Oedpieed, j. — B ut supposing a man 
does deny some of these ttogs without any 
explanation^] 

Mr. Zafrulla Khan, — ^Then to my mind he ' 
is not ^ a Muslim. But so long as he 
professes a belief in the unity of God and the 
Prophethood of Muhammad he will be held 
to be a MttssuMau by British Courts* 


[Oedfieeo, j. — ^W hat is your authority 
for that?] 

Mr. Zafrulla Khan, — Cited Abdul Razak 
V. Aga Mahomed Jaffer Bindanim (6), Queen 
Empress v. Ramzan (7), Ata Ullah v, Azim 
Ullah (8), Maula Bakhsh v. Amir-ud-din 
(9), Ameer Ali's Muhammadan Law, Volume 
IV, pages 36 and 112, Abdur RaMm's 
Muhammadan Jurisprudence, pages 249,’ 
253. Mr. Justice Mahmood in Ata Ullah 
Azim Ullah (8) goes so far as to say that 
anybody who calls himself a Mussalman 
must be held to be one. 

In Maula Bakhsh v. Amir-ud-din (9) 
Mr. Justic Abdul Raoof has held that 
members of the sect known as AhUi-Quran 
are Mussalmans inasmuch as they believe 
•n the unity of God and the Prophethood 
of Muhammad. 

Mr. Amir Ali gives the definition of a 
Mussalman for the purposes of a British 
Court and po nts out the distinction between 
Islam and Iman with which he says British 
Courts have nothing to do. 

Sir Abdul Rahim points out the distinc- 
tion between heresy and unbeliefs - 

[Oedfieed, j. — ^Y es, they seem to support 
you.] 

Mr. Zafrulla Khan, — I submit that that 
is all that is required in the case, and it is 
not denied that the Ahmadees believe in the 
unity of God and the Prophethood of Mu» 
hammad. I will go further, and ask the 
other side to cite a definition of Islam from 
some authorised book and I will show that 
the Ahmadees fall within that definition. 

Apostacy, I submit, means the rejection of. 
a doctrine which a man previously believed 
in. It has not been shown which essential 
doctrine of Islam the Ahmadees have reject* 
ed. The Ahmadees accept the Quran as 
the final revealed Book of God, and they 
believe that it can neither be added to nor 
subtracted from. 


(6) 21 1 . A. 56 ; 21 C. 666; 4 M. E. J..131; 6 Sar, 
P. C. J. 389 ; to Ind, Dec. (R. s.) 1074 (P. C.), 

(7) 7 A. 461 ; A. W. N. (1885) 117 { 4 lud. D^. 

(n. S.) 722, '] 

(8) 12 A, 494 ; A, W. N* (iBgo) 179 i 6 lad. Dec 

(N. s.) 1059 (f . B.). 

(9) 57 J * 3 r 7 ‘ 
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[OtDFiEi.D, J. — But you believe in a 
Prophet who has arisen after Muhammad.] 
Mr. Zafrulla Khan. — ^Yes, and that very 
Prophet has taught that the Quran is the 
last revealed book of God, and that it is the 
final Code of law given by God to mankind 
for its guidance. He has brought no new 
law himself. 

[OEDFiEiyD, J. — But if there can be a 
Prophet after Muhammad, why cannot 
there be a new law?] 

Mr. Zafrulla Khan . — Our belief is that no 
Prophet can arise axter Muhammad who is 
not a follower of his law. If a person 
claims to bring a new law we, as Muslims, 
cannot accept him, nor will such a person 
be himself a Muslim, not being a follower of 
the Prophet Muhammad. We accept Mu- 
hammad not merely as a Prophet but as 
Khatam-an-Nabiyyeen. 

[Krishnan, j. — T hen what is the differ- 
ence between you and the other side on 
this point?] 

Mr. Zafrulla Khan . — Both of us are agreed 
that Muhammad was Khalam-an-N abiyyeen 
and both admit that this expression means 
Seal of the Prophets.'' Our interpretations 
of it, however, are different. The Ahmadees 
Interpret it to mean that no Prophet can 
now arise who does/ not bear the seal of 
Muhammad, f.c., who is not his follow^er, 
and the non- Ahmadees interpret the expres- 
sion to mean that no Prophet can arise at 
all after Muhammad. 

[Oedfieed, j. — I notice that one of your 
beliefs is that Jesus is dead, while you also 
believe that Ghulam Ahmad was the pro- 
mised Messiah. Is this not contradictory? 
Or, do you believe in the doctrine of the 
transmigration of souls?] 

<Mr* Zajrulla Khan . — We believe that Jesus 
died a natural death, and we do not believe 
in the doctrine of the transmigration of 
souls. We believe that Ghulam Ahmad 
was the promised Messiah, not in the sense 
that physically he was the same man as 
Jesus, nor that the soul of Jesus had entered 
his body, but as John the Baptist claimed 
to have come in the power and spirit of 
Elias, and thus fulfilled the prophecy con- 
cerning the second advent of Elias, so 
Ghulam Ahmad claimed to have come in 
the power and spirit of Jesus and thus ful- 
filled the prophecies concerning the second 
tidveut of the Messiah, 


[Oi^dfieed, j.— I notice that you also be- 
lieve in Ram Chandra and Krishna as the 
Messengers of God.] 

Mr. Zafrulla Khan . — ^We do, and tins is 
not opposed in the teachings of the Quran. 
The Quran expressly says that every nation 
has had its Warner, meaning prophet. 

[Oi^DFiEED, J. — Are these two prophets 
mentioned in the Quran?] 

Mr. Zafrulla Khan . — Not by name, Very 
few prophets are mentioned in the Quran 
by name. We are taught, however, to 
beleve in all prophets. Even the non- 
Ahmadees believe in over three hundred 
thousand prophets in addition to those 
mentioned in the Quran. 

[Krishnan, J. — The Hindus believe in 
Ram Chandra and Krishna as auaiar%, i. e.^ 
the incarnations of God, do you also accept 
them as such.] 

Mr. Zafrulla Khan.’—'H^o, we do not 
believe in the doctrine of incarnation. We 
accept Ram Chandra and Krishna only as 
prophets. 

I submit further that the complainant 
has stated that he believes in the unity of 
God and the Prophethood of Muhammad. 
He also says that he believes in all the 
prophets (including Mirza Ghulam Ahmad, 
the Prophet of this age) and all revealed 
books and that he believes in the Quran. 
He says his prayers and keeps the fast of 
Ramazan. He accepts the liability to pay 
the zakai and believes in the pilgrimage to 
Mecca. What more is wanted? He says 
that by becoming an Ahmadee he has be- 
come a better Muslim. 

The six points of difference on which the 
learned Sessions Judge has relied do not 
show that the Ahmadees are not Muslims, 
He merely recites those points and says 
that because of these differences the Ahma- 
dees are not Muslims. He does not purport 
to decide whether the Ahmadees or the non- 
Ahmadees are right. He expressly disclaims 
this function. I submit that unless he 
could decide on the correctness or otherwise 
of the doctrines held by the Ahmadees he 
had no right to declare that because of 
those differences the Ahmadees had ceased 
to be Muslims* 

[Oi^BFiEnD, J.— Yes, we think the Ses- 
sions Judge has rather begged the question.] 

Mr. Zafrulla Khan . — I submit that on all 
these points the doctrines of the Ahmadees 
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ate in accordance with the Qitran, and the will be necessary for your Lordships to set 
other side cannot show that in any respect aside the ac<juittal and to order a re-trial, 
the Ahmadees have departed from the But I beg to intimate to your Lordships that 
teachings of the Quran. I do not desire a re-trial, for, as I have said, 

, The question whether the Ahmadees 1 am not seeking revenge, and in any c^ 
are Muslims or not has already been decided the authorities show that the woman bav- 
in the affirmative by the Patna High Court, ing acted in good faith the sentence would 
Khalil Ahmad v. Malik hr afil (i). only be nominal. 

I am aware that your I,ordships are Mr. C. Madhavan Nair, for the Accused.— 
dealing with an order of acquittal on the I submit that a revision petition against 
Revision Side and that it is not the practice an order of acquittal is not competent, 
of the High Courts in India to interfere with It is not the practice of this Court to inter- 
such orders in revision except in very fere in revision with an order of acquittal, 
exceptional cases. This I submit is a very Ihere is no question of public importance 
exceptional case. It affects the status and involved in this ca-se and Government has 
rights of a very large community. If the refused to appeal. 

order of the Sessions Judge were allowed [Ot,DFiEi,D, J. — Surely it is a question of 
to stand it would lead to many hardships public importance whether these people 
and anomalies. It has been held in Patna are entitled to retain their wives ? We have 
and Lahore that Ahmadees are Musulmans. jurisdiction to interfere even with an order 
So that in Bihar and in the Punjab the mar- of acquittal in a proper case. What have 
riage of an Ahmadee with a non-Ahmadee you to say on the merits ?] 
woman is valid and the children of such a ■ Mr. C. Madhavan Nair. — I subnut that 
marriage would be legitimate and would there are fundamental differences brtweeh 
be the heirs of their father. If such a the doctrines professed by the Ahmadees 
couple came to Madras their marriage and the ordinary Musulmans. The learned 
would be dissolved, and a (|uestion would Sessions Judge has given very good grounds 
arise whether their children were legitimate, for holding that they are not Musstdmans, 
Again, if Ahmadees are held to be non- [Oi,dfiei,d, J. — That is the very question 

Muslims, what law is to be applied to to be decided. It seems to me the Sessions 
them ? They themselves claim to be Mus- Judge has given no grounds for holding 
Urns. How can you apply any other law that these people are not Mussulmans.] 
to then\ except the Muhammadan Law ? Mr. Madhavan Nair. — I am not personal- 
ly acquainted with the doctrines held by 

[Oldfiew), j. — T he question is certainly the members of this sect, but the learned 
an important one. Had not that been so Sessions Judge has gone very exhaustively 
my learned brother would not have admitted into the question and after a careful con- 
this petition to a bearing.] sideration of the evidence has come to the 

Mr. ZafruUa Khan. — In conclusion I sub- conclusion that Ahmadees are apostates 
mit that my object in preferring this peti- from Islam. 

tion is not to seek revenge. I desire only (Oi.dfibi.d, J, — Then you can support 
to indicate my rights. It is possible for ihe Sessions Judge’s judgment only by 
your Lordships to take one of several views that judgment?] 

in this case. For instance, your Lordships Mr. Madhavan Nair. — ^There is the de- 
might hold that good faith is a valid de- fence evidence, if your Lordships would per- 
fence to a charge of bigamy. In that case I mit me to read it. 
would truest your Lor^hips to intimate (Reads defence evidence.) 
in your judgment that the Sessions Judge [Krishman, J. — You cannot ask us *9 
should not have decided the question of accept the opinion of these witnesses as 
apostacy and to leave that question open, final. They are partisans.] 

If your Lordships hold that good faith is not Mr. Madhavan Nair. — There are , very 
a valid defence in this case, then it will be- eminent theolo^ans among them. One of 
come. necessary for your Lordships to. decide themis theAfltiof Osmanabad intheNizam's 
‘the question of apostacy. In that case I Dominions, andis the son Of the Goveniinerrt 
hopeyourLordships will hold that Ahmadees -Kazi of Madras. Surely theit opinions , iue 
ere Musliais. In that view of the case it entitled to wtight. 1 submit thdt tne 
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question whether the Ahmadees are Mussul- 
mans or not should be decided by the view 
which the great majority of Mussulmans 
take of the matter. The majority of Mussul- 
mans have declared the Ahmadees to be 
infidels. 

[Krishnan, J. — ^There is always prejudice 
against a new sect.] 

Mr. Madhavan Nair . — Then there is Ex- 
hibit I. It is a f 'Xtwa issued by the Kazi of 
Osmanabad and endorsed by the Govern- 
inent Kazi of Madras. It gives reasons for 
holding that the Ahmadees are infidels. It 
is based on the Fatawa Alamgiri, a book of 
pre-eminent authority. (Reads Exhibit I). 

[Oldfiei^d, J. — You say that Ghulam 
Ahmad claims that the verse ‘T give you 
glad tidings of a prophet who shall come 
after me whose name shall be Ahmad,” 
refers to him?] 

‘ Mr. Madhavan 2 Va/r,~Yes. 

. [Oi^DFiEED, J. — Do you deny that that 
v&rse is in the Quran?] 

Mr. Madhavan Naif. — No, but we say 
that Ghulam Ahmad is not that man to 
whom the verse refers. 

[Oldfieed, j.— T hat is not the point. 
This verse clearly contemplates the appear- 
ance of a prophet. So the mere fact that 
a person claims to be a prophet would not 
make him a kafir,] 

Mr. Madhavan Nair , — The Ahmadees do 
hot except the Prophet Muhammad as 
Khatdm-an-Nahiyyeen, whereas he is referred 
to in the Quran as such. 

[Krishnan, J.—They accept him as Kha- 
iam-an-Nabiyyeen, meaning the seal of the 
prophets. They differ from your inter- 
pretation of the expression. You say that 
the expression means that there will be no 
prophet after Muhammad, and they 
say that it means that nobody can become 
a prophet except through Muhammad. 
T tio not see that their interpretation is at 
all unreasonable.] 

Mr. Madhavan Nair . — They accept Ram 
Chandra and Krishna as prophets. It is 
inconsistent with the Quran. 

[Oedfieed, j.— -D id* Ram Chandra and 
Krishna appear before Muhammad or after 
him?] 

• Mr. Madhavan Nair , — Before him. 
|F[0w)FIELD, j.— T hen it makes no differ- 
ence' Mohammad appeared after them« 


and the Ahmadees say they accept him as 
a true prophet.] 

Mr. MadJiavan NazV.-^They refuse ' to 
say their prayers behind UvS, and do not 
give their daughters in marriage to us. 
In fact they call us kafirs, 

. [Krishnan, j. — ^T he question is not what 
they call you, the question before us is what 
are they themselves. We are not sitting 
here to decide whether you are kafirs or 
not, but whether they are Mussulmans dt 
not.] * ^ 

[OEDFIEI.D, J. — The other side have 
cited Khalil Ahmad v. Malik Israfil {1} 
in which the Patna High Court has held 
that the Ahmadees are Mussulmans. Can 
you cite any authority to the contrary?] ' 
Mr. Madhavan There is rid 

authority to the contrary, the reason beirig 
that the Ahmadees are a very small com- 
munity and there have been very few cases 
concerning them. 

[Krishnan. j.— T here are a large numbef 
of them in Malabar.] 

Mr. Madhavan Nair.— Jn any case 
Khalil Ahmad v, Malik Israfil (i) does 
not help them much. There was no 
discussion of the question before the Judges.’ 
The case related to a mosque, arid the Judges 
have remarked in passing that the Ahmadees 
are Mussulmans. On the contrary, it rather 
helps me. P'or it shovs that they call us 
kafirs, 

[Oedfikeb, j. — W hat have you to say on 
the question of good faith?] 

Mr. Madhavana Nair , — There is the find- 
ing of the learned vSessions Judge that the 
accused acted in good faith. The w^oman 
believed in good faith that her marriage 
with the complaintint had been dissolved. 
She obtainerl the opinion of the Govern- 
ment Kazi of Madras and an eminent 
lawyer, the then (rovernment Pleader. If 
she was wrong, she was guilty of a mistake 
of fact. Section 79 of the Indian Penal 
Code applies to the case. 

- [Krishnan, J. — There is no question of a 
mistake of fact in this case. The question 
whether the complainant has become an 
apostate or not is a question of law, or at 
least a mixed question of laW and fact,] 

Mr. Madhamn Nair , — In Reg, w Tolson 
(xo) it was held that a person acting 
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i|i good faith could not be convicted of 
bigamy., Aodul Gam v. Aztzul Haq (2) 
is clearly in my favour. „ 

Mr. Zajfulla Khan, in reply. — My learned 
friend is not right in saying that this ques- 
tion was not discussed in the Patna High 
Court. ^ It was in fact discussed at great 
length and ;the fact that the non-Ahmadees , 
were represented by Mr. Mazhar-ul-Haq and 
eij^ht other eminent Mussulman members 
of. the ‘Patna Bar is a guarantee of the fact 
that the discussion was exhaustive. 

[OnDFinno, J. — What have you to say to 
the dictum in the Faiawa Alanigiri .^] 

Mr. Zajrulla Khan, — The original has not 
been produced before your I^ordships, so that > 
we cannot be certain whether there is any 
such dictum at all. Even if there is, we do not 
know what its context is, and what is the 
real sense of the passage. In any case my 
learned friend has admitted and Exhibit I 
assumes that according to the Quran a 
prophet can still arise. I place my reliance 
on the Quran as an insurer to the Faiawa 
Alamgiri, 

My learned friend has not pointed to a 
single doctrine held by the Ahmadees which 
is opposed to the Quran. 

Our beliefs are stated clearly in Exhibit 
M., O. V, and I leave your Eordships 
to decide after a perusal of that pamphlet 
whether we are Muslims or not. I can only 
say that if Ahmadees are not Muslims, I 
do not know of anybody who is. 

ORDER* 

Oldfieldy J* — Wc are asked to revise the 
ax:quittal of the 5th respondent on a charge 
of bigamy, punishabie under section 494, 
Indian Penal Code, and of the other respond 
enls on subsidiary charges. The peti- 
tioner is the complainant who prosecuted 
as 5th respondent's husband, and the 
Public Prosecutor, who has had notice; 
has under instructions taken no part in 
the proceedings. We should not ordinarily 
proceed,, at the instance of a private party 
in revision of an acquittal ; and we do so 
here, only because we are satisfied that 
a question of public importance relating 
to the personal status of a substantial part 
of the Muslim community is raised. 

That question is whether petitioner's 
adherence to Ahmaaiya tenets made him a 
fmrtad or apostate from Muhammadanism. 


If it did, it had, it is not disputed, the effect 
of dissolving his admitted marriage with 
5th respondent : and such dissolution prior 
to her marriage with 3rd respondent is 
her first and principal defence to the charge. 
The reply attempted is that Ahfimadiyas 
are merely a sect of Muhammadans, their 
diveigences from ordinary Muhammadan- 
ism not involving abandonment of that 
creed or making them schismatics. .Some 
objection has been taken to our entering 
on this controversy in revision by peti- 
tioner on the ground that it is purely one 
of fact since only his religious views and 
their orthodoxy are in question, and by 
respondents on the ground that it relates 
only to degrees of orthodoxy, which the 
Court has no business to estimate. But, 
although I feel the difficulty involved in 
an attempt to deal with matters with 
which 1 am necessarily unfamiliar and 
although I appreciate the improbability 
that our decision can commend itself to 
those with whom personal associations 
and devotional sentiment must weigh more 
than the materials on which we have to 
proceed the issue cannot be avoided, for 
it is one of mixed law and fact inasmuch 
as it relates substantially and ultimately 
tc the personal st'atai>, which » petitioner's 
religious views determine ; and to say that 
only degrees oi orthodoxy are in dispute 
is to beg the question whether the Ahmadi- 
ya's deviation fiotn Islam is such as 
entails abandonment of any essential there- 
of. 

The lower Court has attempted very 
little by way of direct ascertainment whether 
that deviation does so, its conclusion ap- 
pearing really to rest on the finding that 
the Alimadiyas are regarded as apostates 
by orthodox Muhammadans dud the prin- 
ciple that ‘‘ what the doctrine and iaith 
preached in the Quran are is to be decided, 
not according to the interpretation put 
on it by individual persons but according 
to the interpretation generally accepted 
and adopted by Mitssalmaris as a'*v\ho]e* *f 
And this test securus Judicat Orbis " may 
in appropriate circumstances have- its 
value. But to apply it fairly, we must 
make sure that the judgment relied on is 
really general and has been reached by the 
coinmuiiity as a whole and that it has been 
reached after due deliberation and the pass- 
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ittg of sufficient time for the disappearance 
of the prejudice which new beliefs must 
always incur. Ahmad, whom the Ahnia- 
diyas follow, died, we were told, in the 
Eunjab in 190S, and in the fifteen years 
which have passed, it is difficult to suppose 
that Islam or even Islam in India can have 
come to any mature conclusion on his teach- 
ings. In fact, it has not L'eea shown that 
it has done so. For, of Nos. 4, 6, 7 D, W.s 
whose evidence alone is relied on, the first 
is the sou of the Covernment Kazi of Madras, 
was formerly an Assistant Kazi and Arabic 
Professor in a private Madrassa in this City 
and describes himself as now chief priest in a 
district in the Nizam's Dominions, whilst 
the other two are a Kazi and a Musaliar or 
religious leader in Maiabar. The evidence of 
the second attracts suspicion to the extent 
of his acquaintance with Ahmad's writings 
and the third said that there was “ no one 
in the , Muhamrnadau world, whose opinion 
on , religious matters was binding on the con- 
science of Mussalmaiis. These persons 
are not shown and do not appear to ha\e 
more than a local influence and reputation 
and there is nothing before us except their 
assertions, in some instances of doubtful 
value. In the question propounded to P. W. s 
father in the Fatwa, Exhibit i/* religious 
decrees of learned men of Arabia and India" 
declaring .Ahmad and his followers apostates 
are referred to, but none is specified either 
in the question or answer and none was 
produced at the trial. In these circum- 
stances, it has not been established that the 
Muslim community either generally or in 
India has reached any decision which we can 
regard as conclusive. 

This failing, discussion has turned on the 
character of the divergences between the 
tieachings of Ahmad and the orthodox creed. 
The former are emtmerated, it is not disputed, 
correctly by the lower Court. But as regards 
the latter the parties are at variance, peti- 
tiop^r cohtending that the formula " There, 
is ' "one God and Muhammad, is his Prophet" 
is, exhaustive, respondents that \\e must 
take account of other doctrines sanctioned 
by the Quran or other authorities. Peti* 
tioner .in support of his contention relies on 
tbe judgment of Mahmood, J., in Queen- 
Bmjbmz v. Rafnzan (7), those of Edge, 
g, J,, and Me^hmood, J., in Aia UUah v* 


Azim lUlah (8) and on Mania Tiakhsh 
y. Amir-ud-din (9) as showing that mo- 
notheism and belief in Muhammad 
as God's Prophet are the only essen- 
tials. But it is clear that the question in 
those cases was only between one sect and 
another or the general body of Muhamma- 
dans as to the right to worship in a mosque 
or the validity of a wakf, not as it is 
here, between orthodoxy and alleged 
schism. To decide betw^een them some- 
thing more is evidently required than 
the bare formula referred to above. For 
the latter portion of it cannot be taken or. 
requiring a belief only in the history or legend 
of Muhammad Mutliout reference to accept- 
ance of his message and ascertainment of its 
terms and of the legitimacy of the con- 
structions placed on them later, of which in 
i’act in the case of the Ahmadiyas resporg 
dents complain. The materials for a con- 
clusion wliich the parties have provided are 
the. evidence of the witncssiis already men- 
tioned, the Fatu a, Hxihibit i, o book M.O.I. 

The Claims and Teachings of Ahmed" 
and a pamphlet M.O.A\ " What destingu- 
ishes Ahmadees from Non-Ahmadees." 
No reliance was placed before us on the 
works exhibited as M.O.s II, III, IV. 

It is first to be observed that the Ahma- 
diyas, statedly at least, emphasize their 
adherence to the Islamic formula. In 
M.O.V. Ahmad's principles are stated 
in his own words, beginning, **We are 
Muslims by the grace ot God; Muslaia 
the Holy Prophet of Arabia, is our leader 
and guide. The wine of oui spiritual 
knowledge is from the cup of the Book of God 
which is called the Quran. Every piophet- 
liood has found its culmination in that 
Messenger of God, whose name is Muhammad. 
The revelation and inspiration that we re- 
ceive have not been gianted us independ- 
ently, but it is through him that \v« have 
received this gift" and the papiphlet goes on, 
like the manifestoes of other religious 
developments, to state the distinctive fea- 
tures of Ahmad’s teaching as a return to the 
eaily favour of the recipients of the orig nal 
revelation, an abandonment ol worldly 
affairs and political gieatness for the earlier 
moie spiritual methods oi propogating the 
faith apd an eiadication of the errors, into 
which . Muslims from time to time have 
f^n* And; similarly, in 0* i the first 
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chapter maintains monotheism and the 
supremacy of the Quran and there are (page 
106) extracts ironi the latter under head- 
ings "The Almighty God declares that Isiam 
is the pcrlect and clior,eji religion/* The 
Almighty God commands every soul to 
follow no other religion than Islam; and 
“Irfuhammad is the Prophet of God for 
all the nations of the world. The form, 
moreover, to be signed on initiation(page 104) 
runs : - '1 bear witness that there is no God 
but Allah. He is one, having no partner, 
and Muhammad is the servant and Messen- 
ger pf God.’* 

All this would seem to involve a plenary 
acceptance of Muhammadanism; and in fact 
the respondents* objection is co the Ahmadi- 
yaii additions to it and llicir alleged incon- 
sistency with it. But we have, in my opinion, 
been shown no distinct authority as to which 
doctrines of Islam are regarded as funda- 
mental or the extent to which additions to 
them, deviations from them or inconsistencies 
with them are permitted. Seventh defence 
wiiness no doubt said generally that any 
Muj^salman who took away irom, added to 
or tampered with the Quran, was a murtad, 
and 4th defence witness that among sects 
the difjereiices were not in matters of faith, 
but in ritual ; and there is also the judgment 
of Mahmood, J. in Queen-Empress v. 
Ramzan (7) in this sense. But 4th defence 
witness also explained his description of 
some sects as murtads on the ground 
that their deviations from the teaching of 
the Quran were on lundamental points, 
refusing, however, to regard the Shiah's 
disbelief in the first three Caliphs as 
a deviation from the faith of all. That 
private judgment and analogical deduction 
are in appropriate circumstances and to a 
greater or less extent legitimate methods of 
ascertaining the law is recognized in the 
text books; ^Anieer Ali’s Muhammadan Law, 
11-14, Abdur Pahim’s Muhammadan Juris- 
prudence, ;^5); and we have not been slmwn 
how* they are not also legitimate in theology, 
so long as iundaniental principles are main- 
tained and the question is only of the deve- 
lopment, to which every creed must be sub- 
ject so long as it retains hie and growth 
and adapts itself to altered conditions. 
This is in fact enough* to justify the Ahmad- 
iyans . in thier. |aith and aix alleged 
deviations from orthodox}* as enumerated 


by the lower Court, For their abandon- 
ment of tne sword for peaceful argument 
as the method of propagation of Islam has 
been inevitable since the cessation of mili- 
tant conditions and the permeation by Mu- 
hammadans of countries to whose law they 
owe allegiance; and their refusal to ac- 
knowledge the spiritual supremacy of the 
Sultan of Turkey cannot, if only for 
chronological reasons, be fundamental. 

The remaining four points of divergence, 
referred to by the lower Court, are set out 
in its judgment, the evidence and Exhibit-i. 
unfortunately in very general language . 
which was not made more specific before us. 
But they amount, as I understand them, to 
assertions that Muhammad and other ear- 
lier recognized Prophets, for instance Jesus 
Christ, have not been the sole channels of 
conuuunication between God and man; 
that others, for instance Buddha, Rama 
and Krishna, have been beareis of the di\ine 
message; and that the last of such messeu- 
gers was Ahinncl himself, v/ho is to be iden- 
tified wfith the Prophet “ who will come after 
me And whose name v/ill be Ahmad” referred 
to in the Quranic verse quoted in Exhibit 
i; and there is also imputed to the Ahmadi- 
yans a novel doctrine that “Jesus Clirist, 
is still dead and buried and not in heaven,** 
As regards this doctrine it is suEficient that 
it is prebented in Exhibit- V (page 49) the only 
source of information available, as founded 
on the interpretation of the Quran and tra- 
dition and that it has not been shown how 
rejection of any dogma, which is fundamen- 
tal or affects the position and supremacy of 
Muhammad or has been defined by any final 
or general authority is involved. As re- 
gards the remaining points, it is obvious 
and the references in the latter part of the 
4th defence witness’s evidence indicates 
that much must depend on the sense in 
which the expressions used by Ahmad are 
understood and the significance of his 
teachings as a whole. If, for instance, he did 
(and we have not been referred to any par- 
ticular passage) speak of Krishna and Rama 
as heavenly messengers or ^mtars, the cor- 
rective is given in the far less definite clAi|n 
at page 160 in Exhibit- V; do not say it tp 
please anybody, but God has revealed to me 
that Karishna and Rama were also rightepus 
servants of God and bad true conuActioa 
with him;*' and, if he did identify hinzgeM 
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witli the promised Messiah, he explained at 
page 143 that “ the perfect follower of God’s 
revelation cannot be called an independent, 
prophet) for this is a disrespect towards ther 
Prophethood of Muhammad” and in the 
note on page 144 that “no prophet, who is 
also a, lawgiver, can appear after the Holy 
Prophet, even from among his followers. 
Por this door is completely closed.” That 
Ahmad identified himself with the Ahmad 
V?hose advent is foretold in the verse above 
referred to, can involve no unorthodoxy, 
much less rejection of any fundamental 
tenet unless, what we have not been shown, 
all speculation as to the fulfilment of Qu- 
ranic prophecy is forbidden; and the quo- 
tation in Exhibit-I from the Alamgiri 
Fatwa must be inconclusive in the absence , 
of information as to its context or the method » 
by which its author would have reconciled 
it with the Quranic text. Reference has 
been made to the extent to which Ahmad 
statedly accepted and proceeded from the 
fundamental tenets of Islam. It was then . 
for respondents to show that the additions 
to and divergences from them involve their 
abandonment; and it is not possible on the 
materials before us to hold that they do 
so. It is satisfactory that a similar 
conclusion was reached in t^huhl Ahmui 
V. Malik Israfil (i). It follows that peti- 
tioner is not a murtad and his marriage 
with 5th respondent is subsisting. 

• This conclusion makes it necessary to 
consider the further defence, accepted in 
the alternative by the lower Court, that the 
respondents are entitled to acquittal, be- 
cause they acted without mens rea and in 
the honest belief that the marriage was 
dissolved. This is unsustainable. For 
there is not really any question here of the , 
doctrine of mens rea or of the application of 
section 79, Indian Penal Code, since the . 
respondents acted under a mistake of law 
or under a mistake of mixed law and fact, 
Reg. V. Tolson (lo) being • distinguishable 
on that ground. I am with all respect 
to follow the authority relied on by 
the lower Court, the judgment of Holmwood, 
j;, in Abdul Gam v. Azizul Haq {2) and 
must hold that, whatever weight the good 
faith of respondents might deserve if the 
proper sentences to impose were in question. . 
it is irrdevant to their liability to tsonvio- 
tiotti ' 


The case, however, is before us in, revi^oii 
and, with reference to the, last clause of 
section 439, Criminal Procedure Code, tbq 
only course open to us ,is to order a re-ttialj 
Mr. .Zafrullah Khan for petition^ does npt 
ask us to take this course, since he desires 
only to obtain an authoritative settlement 
of the questions argued. Further proceed- 
ings are, in my opinion unnecessMjr, since 
respondents acted in a mistaken, but honest, 
belief as to the law and only nominal sen- 
tences would be the result. In th^e cirr 
chmstances, and for this reason, the petition 
is dismissed, 

Krishnan, J. — This is a Criminal Revision 
Petition filed by the complainant again^ 
the order of acquittal, by the learned Ses- 
sions Judge of North Malabar, of the accused 
in Sessions Case No. 12 of 1920, of whom the 
5th accused, a Mopla woman, was charged 
with bigamy under section 494, Indian Penal 
Code and the, rest with abetment thereof. 
The Sessions Judge found that the 5th 
accused was lawfully married to the com-, 
plainant but that he subsequently joined 
the new sect of Ahmadiyas and that there- 
upon after obtaining the opinions of certain 
Muhammadan theologians that .his act 
amounted to apostacy and severed the mar- 
riage tie, she married a second time the 3rd 
accused in^the case. She had also pleaded 
that the complainant had actually divorced 
her but that plea was found against; by the 
Judge and has not been rehevyed before us. 
On these findings the question to be .decided 
was whether her second marriage amounted 
to bigamy, and that depended o;i the fur- 
ther question whether the act of an ortho- 
dox Muhammadan in joining the Ahmahiyan 
sect amounted to apostacy under Muhatn- 
madan Taw or not; for it.is.eonqeded on both 
sides that one of the recognized consequences, 
of apostacy by a Muhammadan is. to seyeii. 
his marriage tie with his wife. All ihe 
authorities are agreed on that point. The 
learned Sessions Judge has upheld the con- 
tention of the accused that her husband 
did become an apostate by joining the 
Ahmadiyans. He has also held that even 
if. that view was wrong, the woman acted 
with due care and caution an4 bona fide 
believed that her first marriage had come to 
an end in law and that she was free to 
mariy again, and. ibetefore, she was not 
gidlty as:tbere was^an absence of mens rea 
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or guilty intention. He thus acquitted all 
the accused on those two grounds and we 
have to consider in revision the correctness 
of his views on the two points. 

■ Before doing so it is necessary to mention 
that a preliminary objection was taken by 
the learned Counsel for the accused to our 
hearing the petition on the ground that no 
revision lies against an order of acquittal. 
It cannot, however, be said that the High 
Court has no power to interfere in revision 
with the order of acquittal, for there is no 
such restriction in the sections of the Cri- 
minal Procedure Code which deal with our 
powers in revision, sections 435 and 439. 
On the other hand, clause (4) of section 439 
contemplates orders of acquittal being re- 
vised, for it lays down a restriction on what 
the High Court can do on such a revision. 
It enacts that the Court cannot convert a 
finding of acquittal into one of conviction. 
This Court, however, as a matter of sound 
and recognised practice, has always refused 
to revise orders of acquittal at the instance 
of private parties except in very excep- 
tional cases. This, however, is, in my 
opinion, one of those exceptional cases, as 
it raises two important questions of law, 
one of them of great interest to the new and 
growing class of Ahmediyas and to the 
Muhammadans in general, and the decision 
of the case turns entirety upon the decision 
of those two points of law and not on any 
appreciation of evidence. In these circum- 
stances, we have decided to overrule the 
objection. 

Turning now to the question of apostacy 
raised, it is undoubtedly a question of 
Muhammadan theology to say what deviation 
from the recognised doctrines of Muham- 
madanism would amount to apostacy ; but 
as civil rights and legal status of parties 
^re based on its decision, we must decide 
it ourselves. The accused has called 3 wit- 
nesses of the orthodox party who assert them- 
selves to be men learned in Muhammadan 
theology and who say that the adoption 
by a Muhammadan of the tenets of Ghulam 
Ahmad Mirza, the founder of the sect of 
Ahmediyas, amounts to apostacy under 
that law ; but we cannot accept their opi- 
nion as settling the question, as argued 
for the* accused, particularly as they are 
interested as orthodox Muhammadans in 


denouncing the members of the new ^ct 
as unbelievers and as they have not given 
satisfactory reasons for their opinions. ' As 
pointed out by Sir Abdur Rahim in his 
Muhammadan Jurisprudence, page 250, some 
people are too prone to charge others with 
unbelief and treat them as heretics, but 
the correct law is that, when heretical doc- 
trines are opposed to clear and indisputable 
texts, they would amount to unbelief and 
not otherwise. Consensus of opinion as a 
source of law or the doctrine of Ijma is not 
universally recognised among Muhammadans; 
but even if we take consensus of opinion 
as a proper source of law there has npt 
been, as pointed out by my learned bro- 
ther, such a lapse of time .since the founding 
of the new sect of Ahmadiyas as to have 
developed any such general consensus of 
opinion legarding the status of its members. 
We must, therefore, consider the doctrines 
of Ahmadiyas and see whether their adop- 
tion by Muhammadans would amount to 
heresy and make them apostates or murtads 
and put them outside the pale of Muham- 
madanism. It may be observed that, in 
doing this, we must take the doctrines as 
propounded by Ahmad himself and accepted 
by his followers and not the distorted 
version of them as given by their opponent.^. 
It is accepted by the complainant that the 
Ahamadiya doctrines are correctly stated 
in a small pamphlet by Mr. Sher Ali, B.A., 
and published by Sadr Anjuman Ahma- 
diyya of Qadian, Punjab, entitled “ What 
distinguishes Ahmadees from non-Ahma- 
dees, filed as an exhibit in this case, 
M. O. V. The creed of Ahmad is set;out 
in it on pages 2 and 3. It begins by saying: 
‘‘ We are Muslims by the Grace of God. 
Mustapha (the Holy Prophet of Arabia) 
is our leader and guide. The wine of our 
spiritual knowledge is from the cup of the 
Book of God which is called the Quran/' A 
perusal of what is stated in the pamphlet 
shows clearly that the Ahmadees sub- 
scribe to the Kalma,that there is no God but 
one God and Muhammad is hia Prophet and 
unreservedly accept the Prophethood of 
Muhammad and the supreme authority of 
the Quran. In fact, it would seem that they 
differ from the orthodox Muhammadans 
only in some 6 points which are set out in 
the pamphlet and also by the leariied 
Judge in his judgment. 
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They are briefly stated as follows: — 

1. Wiile both parties believe that Oorl had 
been speaking to his prophets in the past the 
non-Ahmadees hold that Muhammad was the last 
prophet with whom God spoke and since then 
tie has not spoken to and will not speak to any- 
one till the end of time. The Alimadees, on the 
other hand, believe that God continues to hold 
communion with His holy servantvS now as in the 
past. 

2. While both sides accept that Muhammad was 
Khatamun Nabiyyin (the seal of the Prophets) 
they differ as to its interpretation. Ahmadees 
say that it means that no new prophet can arise 
except as a follower of Muhammad and l)earing 
his seal and , not that no new jirophet can arise 
at all as the non-Ahmadees hold. 

3. Ahmadees admit into the list of prophets 
before Muhammad world-teachers such as Zoroas- 
ter, Budha, Krishna and Ramchandra and this 
they say is according to the Quran but non- 
Ahmadees refuse to acknowledge them as prophets. 
Of course, the Ahmadees hohl that Ahmad was 
himself a prophet of God but unlike the earlier 
prophets he got his proi)hethood through Muham- 
mad who was made a prophet-maker by God. 

4. Ahmadees believe that Jesus Christ was 
actually crucified but he did not die on 
the cross. He came out alive and went to 
Kashmir and died and is buried there. 
Whereas the non-Ahmadees hold that Jesus was 
bodily carried away to heaven by God before 
crucifixion. The Ahmadees think that the pro- 
phecy of the second advent of Jesus is to be ful- 
filled not by Jesus coming back in person but by 
his spirit entering another man and they believe 
this has been fulfilled by the advent of Ahmad 
himself. 

5. While the non-Ahmadees believe that the 
promised Mahdi will carry on a holy war or Jihad 
and spread Islam by the sword, Ahmadees repu- 
diate this doctrine and hold the promised Mahdi 
and the Messiah are the same and that he will 
spread Islam by arguments and heavenly .signs 
and not by violence. They accept Ahmad as that 
Messiah. 

6. Ahmadees deny the claim of the Sultan of 
Turkey to the Caliphate and hold that every Muslim 
is bound to remain loyal to the Government under 
which he lives and which protects him. 


These are said to be the main differences. 
I agree with my learned brother in thinking 
that these differences are not sufficient to 
justify us in holding that the Ahmadees are 
not Muhammadans but apostates. As al- 
ready stated, they accept the Kalma, the 
Prophethood of Muhammad and the 
authority of the Quran. These undoubt- 
edly are the essential conditions for a 
person to be a Muhammadan, and they are 
complied with by the Ahmadees, that would 
seem to make them Muslims governed by 
the Muhammadan Law. Sir Ameer Ali 
Says in his bodk on Muhammadan Law, 4 th 


Edition, Volume ILpage 36 that, ‘'Any person 
who professes the religion of Islam, in other 
words, accepts the unity of God and the 
prophetic character of Muhammad is a 
Muslim subject and is subject to the 
Mussalman Law. So long as the individual 
pronounces the Kalma of Tauhid, the creed 
of Islam, it is not necessary for him or her 
to observe any of the rights and ceremonies 
or to believe in particular doctrines 
which imply Iman or belief’* and again on 
page 112, “Every person who acknowledges 
the Divine Unity and the messengership 
of the Arabian Prophet is regarded as with-» 
in the pale of Islam ; nothing more is re- 
quired.” To the same effect is the opinion 
of Sir Abdur Rahim in his Muhammadan 
Jurisprudence, page 249, where he says the 
Islamic faith consists in acknowledging the 
authority of one God the Lawgiver and tho 
truth of Muhammad’s mission as his prophet^ 
Similar expressions of opinion are found in 
the judgment of Mahmood, J., in Queen* 
Empress v. Ramzan (7) and in Ata Ullah v. 
Azim Ullah (8) which was a case relating to 
the sect of Wahabis ; though the decisions 
in those cases referred to worship in a mos- 
que, they are of value to show how eminent 
Muhammadan Lawyers have looked upon 
the question as to who are Muhammadans. 
Besides those cases, the learned Counsel for 
the petitioner has brought to our notice one 
recent decision in which the very question 
raised before us as to the status of Ahmadees 
seems to have been raised, viz., the case 
of Khalil Ahmai v. Mahk Israfil (i). 
It was expressly ruled there that the sect 
known as Ahmadees are Muhammadans 
notwithstanding their pronounced dissent 
on several important matters of doctrine 
from the orthodox Muhammadan faith. 
In view of these authorities, which I accept, 
it follows that a Muhammadan does not 
become an apostate by merely accepting 
the doctrine of Ahmadees. The Ahmadi- 
yans are, in my view, only a reformed sect 
of Muhammadans. 

If we examine the 6 points of difference 
set out above between the Ahmadees and 
the non-Ahmadees none of them seem to 
refer to any essential principles of Muham- 
madanism or to conflict with the Quran. The 
point that has been most pressed before us 
is that. Ahmad having set himself up . as a 
prophet has by that very, act become an 
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apostate and his followers as followers of an 
apostate are also apostates. No autho- 
rity has been cited for this contention. We 
cannot act on what D. W. No, 4 says in his 
answer. Exhibit I is stated in the Fatwa 
Alamgiri. The original passage has not 
been shown to us nor has it been shown 
that it applies to a case like the present 
where the Prophethood of Muhammad is 
unreservedly accepted. 

For the above reasons, I have come to 
the conclusion that the complainant never 
became an apostate and that his marriage 
with the 5th accused was subsisting at the 
time of her second marriage. We have now 
to consider whether the plea of good faith 
and absence of mens rea is established in 
the case and is a proper defence to the 
charge. It is said that the accused acted 
in good faith because she obtained the 
opinion of D. W. No. and others that she 
was entitled to re-marry and her learned 
Counsel has relied on Reg v. Tolson (10) and 
on section 79 of the Indian Penal Code. 
Now, in this matter I think we must be 
guided more by the wording of the sec- 
tion of the Code than on the English Law. 
Section 79 only excuses a person who by 
reason of a mistake of fact and not by 
reason of a mistake of law in good faith 
believes himself to be justified by law in 
doing the act in question. So far as I can 
sec, there is no question of fact on which the 
5th accused made any mistake. It wa.s 
purely one of law whether the fact of her 
husband becoming an Ahmadee made him 
an postate in law and severed her marriage 
tie. Her acting on the opinion of others 
is thus no answer to the charge against 
her, though, as observed by my learned 
brother, it may be considered in mitiga- 
tion of sentence. The English case cited 
is distinguishable on the ground that there 
the mistake was one of fact. The opinion 
of Holmwood, J., in Ahdnl Cam v. Azizul 
Haq (2) relied on b}^ the Sessions Judge 
cannot, with all respect, be accepted as an 
authority, as the learned Judge has not dis- 
cussed the question or referred to any 
authority and has not noticed the difference 
between the effect of a mistake of law and 
of a mistake of fact. Sharfuddin, J., who 
sat with him put the case on the ground 
that the marriage which was broken by the 
husband becoming a Christian could not 
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be held to be subsisting during the period 
of iddut when the 2nd marriage was con- 
tracted and, therefore, no charge for big- 
amy would lie. On the other hand, it has 
been held in Bombay in Reg. v. Samhhu 
Raghu (3) and again in Bai Ganga v. Emperor 
(4) that belie\dng in good faith that the 
accused was justified in re-marrjdng is not 
a defence to a charge of bigamy but can be 
considered only in mitigation of sentence. 
This same view has been taken in Punjab 
[see Nandi v. Emperor (5) I hold, 
therefore, that the second ground oi 
defence of the accused also fails. In the 
result, the acquittal must be set aside, but, 
in the circumstances of this case, I agree 
that it is not necessary to order a re-trial. 

M. C. P. 

A cquiital set aside. 

Re 4 rial not ordered^ 


LAHORE HIGH COURT. 

Criminai, Appkai, No, 617 op 1922. 

September 19, 1922. 

Present: — Mr. Justice Broadway, 
and 

Mr. Justice Martineau. 

EMPEROR — Appewant 
versus 

MAUJ DIN AND OTHERS — RESPONDENTS. 

Probate and Administration Act (V of 1881), 
s. 89 — Criminal proceeding— ‘Death of injured 
party — Abatement. 

The principle laid down in section 89 of the 
Probate and Administration Act has no appHcation 
to a criminal prosecution, (p. 78, col, 2.) 

A criminal prosecution cannot abate merely 
on account of me death of the injured party, 
(p- 78, col. 2.) 

Ishar Das v. Emperor, 10 P. R. 1908 Cr.; 112 P, 
E. R. 1908; 8 P. W. R 190S Cr., 7 Cr. U J. 290, 
Rama Nand v. Teja Singh, 40 Ind. Cas. ioo8; 26 
P. R. 1917 Cr.; 18 Cr. E. J. 088: 31 P. W. R. 1917 
Cr., Lahhu v. Emperor, 52 Ind. Cas. 797; 25 P. R, 
1919 Cr. ; 20 Cr. E. J. 717. dissented from. 

Imperator v. Nur Mahomed. 8 Cr. E. J. 190; x 
S. E. R. 72, Muhammad Ibrahim Sahib v, Shaik 
Dawood, G5 Ind. Cas. 549; 44 M. 417; 40 M. E. J. 
351: 13 E. W. 379; (1921) M. W. N. 227; 23 Cr. E. 
J. 117: 30 M. E. T. 349, Heusara Singh v. Emperor, 
59 Ind. Cas. 918; 2 E. 27; 22 Cr, E. J. 1O6; {1922) 
A. I. R. (E.) 227, relied upon, 

Appeal from the order of the Sessions 
Judge, Jhelum, dated the 19th April 192a, 
reversing that of the Magistrate, First Class* 
Find Dadan Khan, District Jhelum, dated 
the 28th March 
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Mt. D. C. RaUi, ' Assistsut D^al Re- 
membrancer, for the Appellaat. 

{JUDaMENT. 

Broadway, I. — Mauj Din, Mohammad 
Afzal, Musaffimat Sabhrai and Musammat 
Jawai were proceeded against on a complaint 
filed by Mangal Sain under section 498, 
In^an Penal Code, in which he charged the 
four persons with having abducted his wife, 
Musattmat Bhagwanti. 

Apparently after the trial had come to 
an end and judgment alone remained to 
be pronounced Mangal Sain died. The 
Magistrate convicted the four persons above 
named and passed various sentences on 
them. 

These persons appealed to the Sessions 
Coml; and their appeal was accepted on 
the ground that a complaint under sec- 
tion 498, Indian Penal Code, was a personal 
action and the right to continue the 
case came to an end on the death of the 
complainant. Mauj Din and his three 
companions were, therefore, acquitted. 
Against this acquittal the lyocal Govern- 
ment has preferred an appeal under section 
417, Criminal Procedure Code. 

The learned Sessions Judge proceeded on 
Ishar Das v^. Emperor (i), an authority that 
was followed in Rama Nandv, Teja Singh 
(2) and Labhu v. Emperor (3) but was dis- 
sented from in Hazara Das v. Emperor (4). 

. In Ishar Singh v. Emperor (i) the ci^nal 
proceedings were for defamation and it was 
held by a Division Bench of the 
CKigf Court that such proceedings termi- 
nated on the death of the complainant, a 
prosecution for defamation being essentially 
a personal action. Reliance was placed 
on section 89 of the Probate and Ad- 
ministration Act and Krishna Behari Sen 
V. CorporMion of Calcutta (5) by way 
of analogy. In Rama Nand v. Teja 
Singh (2) lie com|>lainant had institut- 
ed criminal proceemngs under section 323, 
Indian Penal Code, and I held that 
JtM as a prosecution for defamation was 


(1) 10 P. S.. 1908 Cr.; 112 P. 1 ,. R. 1908: 8 
P. W. R. 1908; 7 Cr. L. J. ago. 

(2) 40 Isd. Cas. 1008 ; 26 P. R. 1917 Cr.; 18 
Cs.l4.:J,688; 31 P. W. R. 1917 Cr. 

(37 32 Ind. Cu. 7971 as P. R. 1919 Cr.; ao Cr. 

Iw'J.Jl?. 

W 59 Ind. Cas. 918 ( 2 It. 27 1 22 Cr. U J. 166; 
192a) A. X. R. (U tar. 
<3)3tC.9»3>8&W.N;74,y. 


a personal action so was a prosecution, 
for causing simple hurt, and apply- 
ing the same analogy and following 
Ishar Das v. Emperor (x) I held that the 
prosecution could not be carried on after 
the death of the complainant. 

This view was accepted by Rattigan, C. 
J., in Labhu v. Emperor (3). In 
Hazara Singh v. Emperor (4) four 
persons had been sent up by the Police for 
trial under section 304, Indian Penal Code, 
Two were convicted under section 304, 
Indian Penal Code, and the two others 
under section 325, Indian Penal Code. On 
appeal the learned Sessions Judge altered 
the conviction of all four to convictions 
under section 323, Indian Penal Code. 
They then moved the High Court on the 
Revision Side contending that as the 
injured man had died the prosecutions had 
abated. 

The case came before a Division Bench 
of this Court when three decisions above 
quoted were considered and it was 
held that section 89 of the Probate and 
Administration Act had no application* to 
a criminal prosecution. 

A reference to that section will show 
that this view is undoubtedly correct and 
the same view has been expressed by 
the Madras High Court in Muhammad 
Ibrahim Sahib v. Shaik Dawood (6) in 
which the circumstances were very similar. 
Indeed the previous authorities did not lay 
down that section 89 of the Probate and 
Administration Act governed cnminal pro- 
secutions, but that section was relied on 
as laying down certain principles that 
by way of analogy might be applied to 
criminal proceedings, having regard to the 
narrowness of the line between a prosecu- 
tion and a suit for damages. 

After ;a careful consideration of the judg- 
ment of Scott-Smith, J., in Hazara 
Singh V. Emperor (4j. I have no doubt 
that the later view is preferable and that 
a criminal prosecution cannot abate mere- 
ly on account of the death of the injured 
party [see also Imperator v, Nur Mahomed 
( 7 )]. 

(6) 65 lud. Cas. 549: 44 U. 4x7; 40 M. I«. J. 38 ri 
X3 I,. W. 379: (192X) M W. K. 227i 23 Ox. It, J. 
XI7; 30 M. I,. T. 349. 

(7) SCr. h 199t 1 8 < &i 7Sf 
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I tpould, therefore, accept this appeal 
and as the learned Sessions Judge has 
giyra no finding on the merits I would set 
aride the order of acquittal and return the 
alpmal to him for disposal. 

' Hbtftinean, J.~I coucur. 
z. K. Appeal accepted. 


^ PATNA mGH COURT. . 

Criminai, Revision No. 216 of 1922. 

May 2, 1922. 

Present: — Justice SirB. K. MuUick, Kt., 
and Mr. Justice Coutts. 

HIRANAND OJHA— Petitioner 
lersus 

EMPEROR— Opposite party. 

Criminal Procedure Code {Art V of xSgS), ss, 
no, iga — Transfer of proceeding under s. no 
— Information, receiving of. 

Inasmuch os a proceeding under section no 
of the Criminal Procedure Code is a case, the 
transfer of such a proceeding from the Court of 
one Magistrate to that of another is authorised 
by section 192 of the Code. (p. 80, col. 2.) 

The law itt no way limits the method in which 
a Magistrate is to receive information under sec- 
tion no of the Criminal Procedure Code. Where 
Information addressed to one Magistrate is sent 
on by him to another, there is nothing in section 
no of the Criminal Procedure Code to predude 
the latter from acting on the information so re- 
ceived. (p. 80, col. 2.) 

Criminal revision against an order of 
the Judicial Commissioner, Chota Nagpur, 
dated the 26th January 1922, modifying 
that of the Deputy Magis rate, Palamau, 
dated the 28th November 1921. 

Mr. K. N. Chaudhury (with him Mr, Devaki 
Prasad Sinha), for the Petitioners. 

NO:. H. L. Nandkeolyar, Assistant Govern* 

ntot Advocate, for w Crowxu 


JUDGMENT. 

Contis, J.— This isjan application made 
in revision against an order of the. Judicial 
Commissioner of Chota Nagpur on the 
ground that the Magistrate who passed 
the order under section no, Criminal Pro- 
cedure Code, acted without jurisdiction. 
The facts of the case, so far as they are 
necessary for the disposal of this application, 
are that certain tenants of the petitioner, 
Hiranand Ojha, filed an application, before 
the Commissioner of the Chota Nagpur 
Division while he was on a visit to Palamau, 
complaining about extortion and oppres- 
sion alleged to have been committed by 
Hiranand Ojha. The Commissioner for* 
warded the application to the Deputy Com- 
missioner of Palamau, who, in his turn, 
forwarded it to the Superintendent of Police 
for enquiry. Under the orders of the Superin- 
tendent of Police, the Inspector made an 
enquiry and submitted a report on the 2nd 
J une 1921, in which he stated that there 
was sufficient evidence against Hiranand 
Ojha and some of his servants for a proceed- 
ing under section no, Criminal Procedure 
Code. This report was received by Mr.. 
Chatterji, Senior Deputy Magistrate in 
charge, who forwarded it to another Deputy 
Magistrate, Babu Bishundeo Narain Sinha, 
with the following order: — 

*' To Babu Bishundeo Narain Sinha for disposal. . 
He wiirplease draw up proceedings and summon 
^e accused for a date convenient for hnn,” 

On receipt of this order Babu Bishundeo 
Narain Sinha directed that the case be put 
up on the foUotving day. After going’ 
through the Inspector's report on the follow- 
ing day (14th June) he passed an order to 
the effect that he had read the, report of the 
Inspector of Police, and from the report 
it appears that Hiranand Ojha and otheni 
were in the habit 'of committing mischief, 
extortion and other offences involving a 
breach of the peace. He finally passed an 
order directing that Hiranand Ojha, Dharam 
Deyal Missir and Maheswar Dubey should 
give security to be* of good behaviour.' 

On a reference made to the Judii^ Cdm- 
missioher under section 123, . Criminal Pro- 
cedure Code, Dharam Deyal Misrir was 
released altogether and the security which 
was demanded from the other two accused, 
who are the petitioseis before us, was 
reduced; 



HflDIAN CASES. 


to 

HiRAiTAND OJHA 7 ), RMPKROR. 

The contention of the petitioners now is 
that the order is without jurisdiction be- 
cause the Senior Deputy Magistrate having 
taken cognizance of the case, he could not 
transfer it to Babu Bishundeo Narain Sinha. 
There are two points of view, either Mr. 
Chatterji took cognizance of the case or 
he did not. If he did take cognizance of 
the case he was empowered to transfer it 
under section 192 (2), Criminal Procedure 
Code, to Babu Bishundeo Narain Sinha, 
who was also empowered under section no 
to dispose of the case. It has been contend- 
ed by the learned Counsel for the petitioners 
that section 192 (2) does not apply to pro- 
ceedings under section no, but he seems 
to be under some misapprehension as to 
the scope of section 192. Section 192 deals 
with the transfer of cases. A proceeding 
under section no is undoubtedly a case, 
although the section does not deal with 
particular offences and the cognizance that 
is there taken is not cognizance of an offence 
but cognizance of a case. To say that 
section 192 does not apply to proceedings 
under section no, is taking a very narrow 
view of the section which, in my view, is not 
authorized by the wording of that section. 
It has been held that section 192 applies 
to proceedings under section 145 and there 
is no rea^n why it should not also apply 
to proceedings under section no. 

The other view is that Mr. Chatterji had 
not taken cognizance and it is suggested 
that he is the only Magistrate who could 
have done so under section no. I am im- 
able to accept this contention. Section 
no, runs as follows : — 

Whenever a Presidency Magistrate, District 
Magistrate, or Sub-Divisional Magistrate or a 
MagistJ’atc of the First Class specially empoufcred 
m this behalf by the lyocal Government receives 
information that any person within the local linnts 

of his jurisdiction is by such Magistrate 

may, in manner hereinafter provided, require 
such person to show cause why he should not be 
order^ to execute a bond, with sureties, for his 
good behaviour for such period, not exceeding 
three years, as the Magistrate thinks fit to fix,*' 

Now, it is not denied that Babu Bishun- 
deo Narain Si ha is a First Class Magistrate 
speciall empowered by the I^ocal Govern- 
ment and it is also not defied that he in fact 
received the information ; but it is contend- 
ed that the information was sent to him 
through Mr. Chatterji, vSenior Deputy Magis- 
trate! and that» therefore! be could not take 




cognizance. The law in no way limits the 
method in which the Magistrate who is em- 
powered by the Local Government is to 
receive the information; and even if the 
information is addressed to the Judicial 
Commissioner or to another Magistrate and 
is received by Babu Bishundeo Narain 
Sinha, there is nothing in the section which 
would preclude him from acting on the infor- 
mation so received. It may be that there 
are executive orders prevviiting any Magis- 
trate, except the Deputy Commissioner, 
from acting on information, but the section 
makes no such restriction, and this being so 
the action taken by the Deputy Magistrate 
in this particular case is certainly not with- 
out jurisdiction. 

In the result, then, I see no reason to 
interfere and I would dismiss this appli- 
cation. 

MuUick! J. — I agree. In the absence 
of evidence to the contrary it must be assum- 
ed that Mr. Chatterji had power under sec- 
tion 192 to transfer the case to Babu Bishun- 
deo Narain Sinha. 

N. K. Rule discharged. 
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EMPEROR V. RAJANI KANTA BOSE. 

CALCUTTA HIGH COURT, 

SPECIAL BENCH. 

Refkrencks Nos. /(, 7, 8 and 9 op 19:^1, 
February 6, 10*22. 

l^rcscni:— 9 Ar Lancelot Sanderson, Kr.. Chief 
Justice, Justice vSir John Woodroffe, Kt., 
and Justice Sir Asntosh Mookerjee, Kr, 
JvMI'hvROK Petitioner 
%icr$zis 

In No. 4 1921 

Bahits RAJANI KANTA BOSE and 
ANOTJ I ER— OProSl'rE I'AKTIES. 

In No. 7 op 1921 

Bahiin RAJANI KANTA NACt and another 
— Opposite I^arties. 

In No. (S of 1921 

Bahu ANNADA CHAR AN ROY 

I --Opposite Party. 

In No. 9 op 1921 

Bahii SURKNDRA KUMAR NAOr 
Opposn'E Party. 

Legal Praclifionrrs Act (XVIII of 1870), 
13, Civil Procedure Code (Act V of i 9 o 8 ), 
O, IIP 4 -U ti profession ctl conduct — Povcott 
of Courts- \’akalritnaniu, acceptance oj —Pleader, 
ohUgations of— Pecs, von •'payment of- Pleader, 
whether can decline to conduit case - Special agree- 
ment entitling him In do so-Omif^—Non-ottevd- 
ance— Justifying reasons - Discharge of Pleader 
f- Notice to client - Permission of Court- Proceed- 
ings for unprofessional conduct —Q^xOiSA-criniinal 
proceedings. 

Where n Pleader, after acceptinjL? avakalatnama, 
fails, without justifying neecssily, to appear cm 
hehalf of his client on the date fixed for the hear- 
ing ot tlie case, he is guilty of unprofessional con- 
duct within the nieanitig of section 13 of the Eggal 
ITactitioiicrs Act and proceedings can be drawn 
up agaiiivSt him accordingl5^ (p. 07. col. 2 ) 

A Pleader is nr^t justified to abstain from the 
Court under threat of social boycott and 
in pursuance of a restdutioii ]:)asscd at a public 
meeting to boycott the Courts to express dis- 
satisfaction with Public Adniiiiistratiou. Wiiere 
a Pleader accepts a vakalamami. in general and 
common terms, he is not justified to decline to 
attend the Court merely because no fee is tendered 
or paid to him. (p. 101, col. 2.) 

Per Sanderson, C. J . — The acceptance of a 
vakalalncima in a suit by a Pl-^ader entails a duty 
,upon the Pleader to attciul the Court on the day 
fixed fov the hearing of the suit, unless it is j>roved 
that his obligations towards his client entailed by 
the acceptance of the vakulntnama wore limited 
by a special arrangement, accompanying the ac- 
CQptauce of the vakalatnama. The onus 01 prov- 
ing such special arrangement lies on the Pleader 
concerned, (p. di, cols, i & 2 ) 

In the absence of i)roof of any special agreement 
to that effect, the mere fact that no fee is tendered 
or paid is no justification for the Pleader’s refusal 
to attend to the client’s interests.' (p. 9T, col. 2,) 
A'Tleaderi ‘Wh6 does not mtend to appear ior 
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his client, is bound to give the latter reifionahle 
notice so as to afford hitu an opportunity of obtain* 
itig other legal assistance, (p. 03, cot 2.) ^ 

A Pleader has a duty not only towards his client 
but also towards tht‘ Court, and it is his duty to 
co-operate with the Court in the orderly and piire 
administration of ju.stitx\ (p. 07. col. 2.) 

Per Woodroffc, /. —If a person becoiue«J a leg^l 
praelitioner, and honls himself out for and accepts 
employment, he l’‘ccomes an officer in a judicial 
.system in wh’ch his i)o«'ition, rights and duties 
and the authority to which he is .subject ara deter- 
mined. He cannot act or combine with others to 
act against such authority. He cannot join in 
an action to boycott the Court or any particular 
J udge because of anv grievances, real or alleged, 
whether toncliing the Courts or of a politicaT'or 
other character, (p. 98, col. i.) ' 

It is open ic, nnv legal practitioner for reasons 
personal to himself, to refuse to practise in a par- 
ticular Court or before a particular Judge. But 
I Hi can only adopt this coiirst* cither by refiisfhig 
briefs in such Cotirt, or before such Judge; ofMf 
ln‘ has accepted a brief or vakalatnama, by first 
properly discharging himself on due notice to. the 
clif'iit and in the latter case to the Court. Biit 
concerted action by a whole body of legal prafcti- 
tioner.s to boycott a Judge or' Court in protest 
against an allegefl wrong of one of its membfefs or 
in respect of its conduct of the administration-' of 
justice generally is not permissible, because the Bar 
in any .such ease cannot constitute itself an author- 
ity to adjudge on such greivance and its duty is 
not to impede the administration of 3usti8^*^"‘by 
collective abstention from Court, but to malre its 
representation through (if there be one) its Ass^Wa- 
tion to the High Court which has superintetidrace 
in .such matters, (p. 98, col. 2.) 

A Pleader cannot bfe charged with grossly im- 
proper professional conduct became by reavSott of 
cireuiiHtance.s not under his control, he wa.s ^re- 
vente<l from doin.g a duty towards his cKoirt. 
(p 98, col. 2.) 

It would not be possible to chatge a legal prac- 
titioner with gros.sly iinijroper conduct if he omit- 
ted to carry out his duty to his client by rea.son oPhis 
genuine fear of any real ntid .substantial' Injury, 
]>hyvSieal or otherwise, to himself or family. ‘Nor 
would it make any difference if .such fear were in 
fact, unfounded if, in fact, it was sincerely enter- 
tained. (p. 99, col. 1.) 

Proceedings against Pleadcr.s under section X3 
of the X/Cgal Practitioners Act are <?wa5t -criminal 
in the sense that they may result in penalties, 
(p. 100, col. 2.) i- 

(J?/as/-criminal proceedings are not criminal 
proceedings in the .sense that all rules of procedure 
applicable in criminal trials are necessarily in force 
in a ^MaAS-criminal proceeding, (p. 100, col. 2.) ’’ > 

Where it is shown that a Pleader has accepted 
a vakalatnama in a general and common form 
and refused to act, this is .sufficient to start a' pro- 
ceeding against him under the Legal Practitic^rs 
Act. (p. 10 f, col. 2.) 

If a Pleader .stipulates for payment of fees bcfdre 
he does any work he i.s not bound to do' such work 
withoxit such payment. If, however, .he accepts a 
vakalatnama withmit such stipulation, that is, ^ives 
credit to his client he must proceed to rejpriikQt 
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Wm, even though unpaid his fees until either his 
client discharges him or he properly discharges 
timself. (p. loi, col. 2.) 

Per Mookerjee, J , — The failure of a Pleader to 
appear to conduct the case before he has discharged 
himself in the manner prescribed by law, unless 
such failure can be justified, renders him liable to 
disciplinary action by the Court, Jt is not practic- 
able to have a complete enumeration rA juslifying 
circumstances which must necessarily depend upon 
the facts of each case. It may be successfully 
urged as a justifying reason lor failure to attend 
to a case, that the a&ence was in fact due to over- 
.riding pressure of circumstances beyond the control 
of the Pleader, notwithstanding an honest desire 
on his part to perform his duty towards his client 
and towards the Court, (p. 105, cols, i & 2,) 

A Pleader is more than a mere agent or servant of 
his client. He is also an officer of the Court, and as 
such he, owes the duty of good faith and honourable 
dealing to the Courts before which he practises his 
profession, (p. 105, col. 2.) 

Any attempt on the part of a Pleader to boycott 
the Courts or to obstruct the administration of 
justice by a resort to any form of device, con.sti- 
tutes ground for disbarment or suspension, (p. ic6, 
col. I.) 

Proceedings agaimst a Pleader under the Legal 
Practitioners Act are not of a criminal nature. 
They are neither civil suits nor criminal prose- 
cutions. They are special proceedings resulting 
from the inherent power of the Courts over their 
officers, (p. 106, cols, i & 2.) 

A Pleader against whom a charge of unprofes- 
sional conduct is brought must be allowed an oppor- 
tunity of making his defence unless he does not 
choose to make any. (p. 107, col. i.) 

When in answer to a charge made against a 
Pleader, a written statement has been filed in a 
proceeding under section 14 of the Legal Practi- 
tioners Act, it is not obligatory on the Court to 
rule out all conceivable hypothetical grounds, 
which could have been, but had not been, set up 
in answer. The justice of the case may ordinarily 
be met, if the enquiry proceeds on the ba.sis of the 
charge and the answer. (p, toj, col. 2.) 

References under section 14 of the Legal 
Practitioners Act, 1879, made by the District 
Judge, Noakhali, in the matter of Mis- 
cellaneous Cases Nos. 54, 55, 159, 161, 162 
and 322 of 1921. 

Mr. B. L. Mitter, Standing Counsel (with 
him Babus Dwarkanath Chakravarty, Senior 
Government Pleader, and Surendra Nath 
Guha), for the Government, in No. 8. 
— In this <iase there was a Rent 
Suit No. 318 of 1920. In that suit 
there were three plaintiffs— Prasanna, 
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Jasoda and Sashl. Prasanna alone gave a 
vakalatnama (Exhibit 2). There was a 
second vakalatnama given by Jasoda and 
Sashi which was accepted by Babu Annada 
Charan Roy on loth January 1921 (Exhibit 
3). This gentleman also accepted the other 
vakalatnama (Exhibit 2). So that he was 
retained for all the three plaintiffs. The 
case was fixed for hearing on 2nd June 1921. 
Mr. Roy is the Secretary of the Local Bar 
Library. He called an informal meeting to 
consider whether the Pleaders should or 
should not obey the hartal in view of the 
public feeling. The opinion of the majority 
was that it was not safe to disobey. On 
2nd June 1921 plaintiff Jasoda, who is a 
cousin of Mr. Roy living in the same house, 
went to the Pleader and asked him to move 
for an adjournment. On his refusal he filed 
a petition (Exhibit i) which was granted 
and the case was postponed. 

[Sanderson, C. J. — The petition states 
that the adjournment was necessary on 
account of the hartal of the Pleaders. Is 
that a correct translation ?] 

In his explanation the Pleader slates that 
he informed his client of his inability to 
come to Court and that he was working 
gratis by reason of relationship. The Govern- 
ment Pleader, the Public Prosecutor, and a 
Mtikhtear attended on that day. 

[WooDRorKK, J. — We should proceed on 
the basis of legal evidence.] 

In the meeting it was also resolved that 
the people would punish those who would 
disregard the resolution. Subscriptions 
were being raised and any one who refused 
to pay was to be afraid of the consequences 
of non-payment. Social ostracism could be 
made only in a caste meeting and not in a 
meeting of motley crowd like the present one 
which consisted of Hindus, Muhammadans 
and all sorts of people. Six witnesses were 
examined on behalf of the Pleaders. At 
first proceedings were drawn up against 
the present gentleman and another Jatin 
Babu. Put it having been proved that he 
was lying ill at the time, the case against him 
was dismissed. There was, firstly, a public 
meeting at Noakhali. Secondly, an informal 
meeting of the Local Bar Association that it 
was not safe to attend Court. From that it 
is to be infened that the Pleader intended to 
absent himself from Court. Thirdly, there 
was an actna! strike of the Pleaders who le* 
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appeared in Court after the period. From 
that I would ask you to infer that there was 
a common object to boycott the Court. 

[WooDROFFE, J. — Is that one of the 
charges ?] 

Yes. The next point is that the risk is 
illusory. Lastly, the extent of the punish- 
ment meted out to Jasoda Babu, the Govern- 
ment Pleader, was only Rs. 25. Under 
these circumstances • it is clear that the 
Pleader never intended to appear in Court, 

Babu Monmotha Nath Maker jee (with him 
Babus Bepin Chandra Bose and Radhika 
Ranjan Guha), for the Opposite Party. — 
The reference ought to be discharged in the 
interests of all — the public, the litigants and 
the Pleaders. Charges framed against me are, 
(i) joining the hartal and the noti-Go-opcra- 
tion and not attending in furtherance of 
boycott of Courts resolution; (2) wilfully 
absenting from Court and neglecting client’s 
work under section 13 (/) of the Legal Practi- 
tioners Act, and (3) misconduct under section 
13 (6) of the Legal Practitioners Act, These 
charges raise a 1 very important issue, 
whether a Pleader is bound to attend merely 
because he accepts a^vakalatnama. Apart 
from the special contract itself a Pleader 
has no dtity to attend Court in connection 
with the case. If a brief is offered to a Pleader 
he will be bound by the special terms of 
the contract. The mere acceptance of a 
vakalalnama does not require a Pleader 
to attend in connection with the case 
on every day. In other words, a 
vakalalnama does not contain all the 
terms of a contract. There is hardly any 
mention of fees in the vakalalnama. It is 
filed in Court simply to let the Court know 
that a certain person has appeared for a 
certain party. Mere non-appearance is not 
a, thing, upon which a Court can hold a 
Pleader guilty of neglect of duty unless the 
client is injured thereby, 

[Sanderson, C. J. — In this case the 
Pleader, on account of the hartal, declined to 
come and did not come. There is no ques- 
tion of injury,] 

The client does not feel aggrieved. He 
took the advice of his Pleader to apply for 
adjotumment. The client evidently has a 
right to damages against the Pleader. I 
submit the Court cannot hold me guilty of 
neglect of duty. It is absolutely a matter 
as between the Pleader, ^nd tus client , and 
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not the Court. A proceeding under tha 
Act is of a quasi-QxmiTLQy cliaracter* 
Refers to Nil Kunt Biswas, Jn re . (i). 
Strict proof of the charges should be given 
in accordance with law. 

[Sanderson, C. J . — In that case the 
Mukhtear was charged with criminal offence.] 

But the principle remains the same. The 
charge must be strictly and legally proved. 

[Mookerjee, j. — Whether the case be 
civil or criminal ?] 

Yes, my Lord, in either case. Refers to 
Government Pleader v. Raghunaih S. Sale 
(2). In the petition for postponement it 
was prayed that ten days' time might .be 
granted to procure witnesses. The reason 
given was on account of the hartal 
of the Pleaders. That petition was not on 
oath. It was a general petition. . In 
his cross-examination he says that he did 
not approach any of the Pleaders on. that 
day. That is the only sworn testimony. 
And on that you are asked to hold me guilty 
of the neglect of duty. 

[Sanderson, C. J. — But your client said 
that his client approached him.] 

Then the position is this. The Pleader 
is guilty of breach of duty because he tells 
his client to make arrangements as he would 
not be able to appear before the Court. 
Therefore, the general question comes in 
whether, irrespective of the contract between 
a Pleader and his client, the former would 
be guilty of breach of duty if he does not 
attend Court on all days in connection with 
the case. It would not be safe to infer from 
these statements that the Pleader refused to 
attend Court on the request of his client. 

[WooDROFFE, J. — How many days before 
did he inform his client ?] 

It is stated that he informed beforehand. 

[Sanderson, C. J. — Supposing the client 
approached him on the 1st when he 
declined, then he did not approach on the 
2 ad?l 

That would raise the question whether 
that would be a breach of duty. 

[Mookerjee, J. — ^We do not know, what 
thf^ contract was.] 

It is the duty of the other side to prove 
the contract apart from the vakalalnama, 

(1) 9 w. R. 29 Cr. 

(2) 4 lad. Cas. 266 ; lo Cr, L. J. 526 ; ri Boia, 

h, R, 1150. 
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^hey have failed to prove it* The lertns of 
the actual contract have got to be proved 
by the other side in a proceeding of this sort. 
The plaintiff got his work done h\ nie accord- 
ing to his choice and convenience. It that 
be the contract then where is the breach? 
If a Pleader satisfies his client with his 
reasons for non-attendance, then there can 
be no breach of duty. The other side will 
have to show that I joined the hartal and 
the non-co- operation with reference to the 
first charge. There is no evidence on that 
point absolutely. All that they have 
proved is that i did not attend daring the 
period and that I did not attend on the 
partictilar date. 

[Sanderson, C.T. — They have }:roved the 
resolution of the Bar iVssociation and that 
only two Pleaders attended Courts during 
the period of the hartrL] 

The evidence is that after the resolution 
of the public there was an informal gather- 
ing of the Pleaders in the library and the 
opinion of the majority was that it would 
not be safe to come to Court in disregard 
to the public “feeling which was running 
high. One of the gentlemen had to suffer 
indignities for attending Court. It may 
be that the Pleaders lacked in courage and 
high sense of military duty in attending 
Court; I am concerned only with what 
operated on my mind. I stated that I asked 
ether people to attend Court. That state- 
ment has been proved. I succeeded in 
inducing the client to apply for postpone- 
ment. I did not risk to appear in Court. 
That does not show that I was acting in 
coipbination or in -furtherance of the common 
cbjeet to boycott Courts. That phrase has 
received judicial interpretation by a Full 
Bench of this Court in a case under section 
149 of the Indian Penal Code. Refers 
to QUehi V. Sabid AH 13). There 
must be some plau.sible evidence on 
which you should proceed. The position 
would have been different if they could 
show that I joined the hartal and the non- 
oo-operation ^ movement. The terms of the 
contract have got to be proved. I submit 
in every case there is a special contract 
•between a Pleader and his client. The 
vakalatnama is not a contract at all. Every 
contract must have a consideration. The 

(a) ao W. ». 5 Cr.; ti B. R. 347 (F. RJ.' • 


consideration is not there. The vakalat* 
nama does not contain all the terms of the 
contract. The mere fact of filing a lakalat^ 
nama does not mean that the terms of a 
contract have been fully set out there. * 
[Mookerjer, J.— It stated “and we shall 
pay Pleader's fee Ipter on."] ' 

Where is the evidence that I undertook 
to appear on any occasion in connection 
with the case. What was the duty? T6 
determine that you shall have to look j to 
the contract. You cannot merely look to 
the vaka!ainama, 

[Sanderson, C. J. — If the client approach^ 
ed him on the ist J une that is the contrafct. 
It is a finding of fact.] 

I submit it is not a finding of fact. It is 
merely a report of the District Judge to 
your Eordships. 

[WooDROFFE, J. — If you go out of the 
one charge you bring yourself under the 
other charge.] 

I simply advised the.client to make arrange- 
ments as I would not be able to attend 
Court. What improper conduct is there ? 

I am not bound to prove those things 
which the other side is bound to prove. 
Refers to Governor of Bengal v. Moti 
Lai Ghosh (4). You cannot apply a part of 
my explanation as a missing link and 'reject 
the other. The proceedings are of a quasi- 
criminal character. ' i 

[Mookerjee, j. — H ave you got^ 

authority on the point ?] - ^ 

See Government Pleader v. Raghunaih 
S. Sule(2), Kotha Suhha Chetti v. Queen ^5), 
An oath should not be administered to me.^ 
[Mookerjee, J. — He can be lawfully 
examined ?] . - 

Reads section 14, Legal Practitioners Ait. 
There is no provision about taking a state- 
ment from the Pleader. That shhws 
that the intention of the Legislature 
was not to embaraso the person. Refeus 
to the General Rules and Circular Orders 
of the High Court, Volume I, p.; 55. 
In eases of appeals the Pleader is required 
to give an undertaking to appear and 
support the appeal. That also shdws 
that in other cases, where there is no nnden* 
taking like that a Pleader is not bound' ‘to 

(4) 20 Ind. Cas. 81 ; ai C- 173 at p. 198 ; 17 
C. W. K. 1233 ; 18 C. L. L .452 ; 14 Dr.X. J. 321. 

(5) 6 M. 252: 7 Ind. Jut. 247; i 
altid»l)ec* (N. s.J 454« 
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.appear on all occasions. The vakalafnama 
is': not consideted to be binding enough. 
:Eefers to' Buldeo Misser Syud Ahmed 
Hossein (6^. As regards the evidence I sub- 
mit the petition is wholly inadmissible. 
jRefers to sections 145, 157 of the Indian 
'Evidence Act. The petition cannot be 
made u^se of except for purposes of contradic- 
tion or corroboration. That petition is wholly 
irrelevant. 

[WooDROFPE, J. — ^That petition incor- 
porates the evidence of the witnesses.] 
[Sanderson, C. J. — Why cannot" it be 
used under section 157 ? J 

It cannot be made use of to prove that 
I refused to attend on account of hartal. 
Refers to Queen v. Bishonath Pal (7). The 
incorporation as in cases of medical or 
chemical reports are done under section 
513, Criminal Procedure Code. The witness 
is there only to be cross-examined by the 
other side. The relevant point is not 
whether the statement was true or not but 
whether certain facts happened or not. 

[Sanderson, C. J. — ^U^as any objection 
tah^n to this petition ?] 

, No. That is not material as the evidence 
is inadmissible. 

[MbbKERjEE, J. — It might have been in- 
admissible if certain procedure was 
followed ? j 

Then my not taking objection at the 
time wohld have precluded me from object- 
ing now. 

[Sanderson, C. J. — Your client stated 
that he intimated his client his inability to 
attend Court.] 

But that does not show and it has got to 
be proved that ther? was a request and I 
refused to come to Court. There is no 
evidence as to my joining the hartal. 

[ Sanderson, C. J. — How could you prove 
it ? The Pleaders as a body stood away.] 
You have to gather it from his conduct. 
There was no resolution passed by the Asso- 
ciation that they would join the haHal. 
They simply were of opinion that it would 
ho be safe to attend Court . On the other 
hand, he, with other Pleaders, requested 
others to attend Court. There is no evi- 
dence at all that I wilfully neglected my 


6) J5 W. R, 

7) tz Wi R, 3 Cr. : 3 C* lt> R, Or. 


duty. I state that I am not a non-co-opeta. 
tor. There was fear of social boycott. 

[Sanderson, C.J. — Those were idle threats 
according to the Subordinate Judge.] 

But actually these threats were, carried 
into effect. The idea would be ridiculous 
to say that these people who attended Court 
before and after the hartal wanted to para- 
lyse the work of the Court. It was fear 
that operated on their minds. No grossly 
improper conduct on my part has been 
proved. My statement ought to be charit- 
ably accepted by you. 

Mr. B. L. Mitter, in reply. — As to 
the point that the vakalcUnama does not 
contain all the terms of the contract and 
that the contract not having been proved 
it cannot be said that he was guilty of breach 
of duty. If there was any special term then 
it was incumbent on him to prove it. His 
ov/n statement that he warned the client 
beforehand, negatives the suggestion of a 
special contract. I submit request or no 
request, either of these two gentlemen is 
expected to be present on all the dates of 
hearing. 

[Woodroffe, j. — T here is the practice 
to call in Pleaders. Would not the Pleaders 
be entitled to rely on it ?] 

That is ordinarily the practice. But 
whether the practice extends to a case that 
the cHent has got to call in his Pleader when 
the case is up for hearing, the exact practice 
has got to be proved. 

[ Woodro:?fe, j. — I n this case the Pleader 
warned the client that he would not be 
attending Court. Would not that amount 
to a discharge ?] 

Yes, that would be discharge. 

[Woodroffe, j. — D oes he then come 
under the Act ?] 

Yes. In case where the client has no option 
but to submit he would be guilty of unpro- 
fessional conduct. Because he ought to 
give sufficient opportunity to his Client, 
If the client consents then also he would 
be guilty because the Court's work would 
suffer by reason of the sudden di.scharge. 
The foundation of professional or unpro- 
fessional conduct is that proper adminis* 
tration of justice is impeded. Injury to the 
client ie not tbe sole test. AU rules of eVh 
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dence are not applicable as in criminal cases 
10 proceedings of this nature. The under- 
taking has got nothing to do with a client. 
The undertaking as required in the High 
Court Circular Orders is a matter between the 
Court and the , Pleader. As regards evi- 
dence of intention, it is to be gathered from 
overt acts. The theory of fear cannot be 
accepted as the threats were not yet put 
into effect. He himself does not say that 
he kept away out of fear. Refers to 
Barindra Kumar Ghose v. Emperor (8). 
The petition is admissible in evidence not 
only as^a petition but also as to its contents. 
Refers to section 58 of the Indian Evidence 
Act. A quasi'-cxiniQ is an offence which is 
not declared to be .a crime but is met with 
some penalty. 

Mr. B. jL. Mitter, Standing Counsel (with 
him Babus Dwarkanath Chakravarty, Senior 
Government Pleader, and Surendra Nath 
Guha), for the Government, in No. 9.— 
The facts of this reference are shortly 
these. An illiterate cultivator retained 
the Pleader Babu Surendra Kumar 
Nag.v The client was a petitioner in an 
application under 0 . XXI, r. 90, Civil 
Procedure Code. He came to Noakhali in 
1920. That application was registered as 
Miscellaneous Case. No. 419 of 1919. On 28th 
May 1921 the .date'* of hearing was fixed. 
The man went toj;fiis Pleader's house on that 
date and, instructed him to file a . petition. 
The Pleader refused to come or to 
sigh the petition. His clerk also refused to 
write* out the petition. No fee was asked 
for. The man’ went to Court himself and 
the Court adjourned the case to 30th May. 
On that date . his petition was dismissed. 
On 14th June 1921 he filed a petition through 
his .Reader for re-hearing of .the case and 
applied for restoration. In that application 
he\Was examined: and the above facts were 
elicited from f him and upon these facts the 
present proceedings were drawn up. In 
tWs 'Case the Pleader .did not file any new 
wkstlatnama when the application was filei 
The ^evidence is that he was , engaged in the 
OJ^ginal case. That ^vakalainama has not 



been made , an exhibit in the present case* 
In his explanation the Pleader says that his 
client saw him in his house and he intimated 
his inability to attend Court and asked the 
client to take care of his case. 

Babu Amarendranath Bose (with him 
Babu . Radhika Ranjan Guha), for the 
Opposite Party, in No. 9.— This reference 
is not proper under section 14 of the 
Legal Practitioners Act and ought to 
be discharged. On the merits this 
reference is not maintainable by reason 
of certain facts which they are bound 
to prove and which they have not 
proved and also by reason of the facts 
found by the Court. My client having refus- 
ed to act has discharged himself and, there- 
fore, no steps could be taken under the Legal 
Practitioners Act. It is not grossly improper 
conduct and no sufficient cause has been 
made out. In the notice the case has been 
misdescribed as Miscellaneous Case No. 419 
of 1921 which ought to have been of 1920. 
This was subsequently corrected. The first 
charge is under section 13 (h) of the Legal 
Practitioners Act. Refers to paragraph 4 of 
section 14 of the Legal Practitioners Act. 
The District Judge ought to have referred 
the matter back, inasmuch as he differed in 
the matter of the charge from the Munsif. 
According to him the charge against me 
under section 13 (h) of the Legal Ptacti- 
tioners Act was not maintainable. Section 
14 contemplates that the report and the 
opinion of the District Judge should agree. 
If I am wrong in my contention I do not 
know what to meet. As regards my second 
point I do not know what I had to do on the 
28th May. There is no evidence on the 
point. I admit that I was Pleader in the 
original suit but I deny that I filed the peti- 
tion. First fix my duty and then say that 
I had not done it. He never asked me to 
file hazirah. It has not been proved what 
order was made on 28th May 1921 and why 
the case was fixed for 30th May . 1921 
on which day the client never approached 
me. The vakalatnama has not been proved. 
They , must prove the terms of the vdkalat* 
nama so.osXo bring my refusal to act within 
the meaning of ‘‘grossly improper conduct.^' 
I submit the reference ought to be dis- 
charged as no case has been made out 
against me. 

Mr« Bs I, replitd in bde|^ 
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Mr. J 5 . L. Mitter, Standing Counsel (with 
him Babus Dwarkamth Chakravarty, Senior 
Government Pleader, and Surendra Nath 
Guha), for the Government, in No. 4. — This 
reference arises out of non-appearance of two 
Pleaders, Rajani Kanta Bose and Durga 
Prasanno Chakraburtty, when the case was 
called on, in sympathy, with certain local 
disturbances in connection with the coolie 
stiike at Chandpur. There was a resolu- 
tion to cease all work in Cotirt. In their 
written statements they state that even if 
it was their duty to go to Court they could 
not go safely on account of the hartal, 

[Mookerjek, J.— What is the derivation 
of hartal ?] 

We do not know. There is no question 
of service of notice. In their explanation 
they say that they had no mind to cause 
inconvenience to the Court but they felt 
bound to bow down to the X)opular will when 
public feeling was running so very high. 
The hartal began on 23rd May and ran up 
to 3rd June. It appears from the evidence 
that there was no physical prevention. 
They could have attended Court if they 
liked. The charge was drawn up on the 
2nd of July. The Pleaders then applied for 
transfer and for time to move the High 
Court. Both these applications were refused. 
The learned Judge has found that incom 
venience was caused to the Court inavSmuch 
as it had ample time to dispose of the appeal 
after the conclusion of the >Sessions case on 
that day. So far as Rajani Babu is concern- 
ed, it is intolerable that Pleaders should 
join in such political meetings. A man 
cannot possibly serve two masters. There 
is sufficient evidence to deal with him under 
the lyCgal Practitioners Act. He does not 
appear to show cause. As regards Durga Babu 
he does not come within the scope of the Act 
as he was retained only for one particular 
day. In that view there was no neglect of 
duty on his part. Rajani Babu was retained 
for his whole appeal. He did not give any 
notice to the client discharging himself 
from the case. The client was anxious to 
have him. He took part in meetings which 
advocated boycott of law Courts. He has 
not renewed his license this year and does 
not care to appear in this Court. 

No one appeared to show cause. 

Mr* Bi L, tiUkr^ Standing Counssl| (with 


him Babus Dwarkanath Chakravarty, Senior 
Government Pleader, and Surendra Nath 
GwAa), for the Government, in No. 7. — Oil 
the facts as in the previous case the 
Pleaders have been reported under sec- 
tion 14 of the Legal Practitioners Act, 
In this case the opposite party got every 
opportunity to cite witnesses and defend 
himself. He has been charged with 
breach of duty in not attending to his 
client’s case and of improper conduct in 
joining the non-co-operation movement and 
the meetings in connection with the hartal. 
In his explanation he said that it was not 
possible for him to attend Court against the 
strong current of public feeling and that the 
proceedings were instituted against him 
maliciously by the District Judge. In the 
vakalatnama the Pleaders have been given 
general power to do every thing necessary in 
connection with the Case No. 1083 of 1920. It 
was accepted on nth January 1921 by these 
two gentlemen and two other gentlemen. 
It can hardly be said that a retainer of this 
sort would be discharged without a notice 
to that effect to the client. Babu Rajani 
Ch. Mitra was the seniormost of the four 
gentlemen. As a matter of practice a Pleader 
would not attend unless he is requested 
by his client to do so. The evi- 
dence is that the client did not go to hid 
Pleader’s residence on the 25th. 

[ Sanderson, C. J.— When a Pleader 
accepts vakdktinama, is he bound to attend 
Court ?] 

I have spoken of the practice obtaining 
in the Mofassil. I submit, inspite of the 
practice, the Pleaders ought to have given 
some warning to the clients in view of their 
inability to attend Court on account of the 
hartal. The Pleaders cited three shop- 
keepers and one Pleader to prove the general 
condition of Noakhali. There is no 
case of actual prevention. Apart from any 
risk they were really in sympathy with the 
movement. If they thought, rightly or 
wrongly, that they would not be aWe to 
attend Court on the 25th they ought to have 
given sufficient time to the client to take 
necessary steps. 

[ Sanderson, C. J.— Did they take any 
step for the protection of the interests of 
the client ?] 

No, They say it was the practice with 
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Pleaders not to appear unless instructed by 
the clients to do so on a particular day. I 
stjbmit it was their duty to do so. 

;[Mookerjee, J.—When was the hartal to 
take place ?1 

On and from the 23rd May to the 3rd June. 
It is not open to suggestion that the Pleaders 
can join any movement to bo}'cott the 
Courts. 

r WooDROPPE, J. — Is that the charge?] 
Yes, niy I^ord. 

[WOODROFKE, J.~ There is nothing frir- 
tl^er in the evidence except that they did 
not appear in Court on that dav. ] 

, Yes. 

JMookerjEE, j. — W hat are the authorities 
in support of your point ?] 

-The earliest case on the point is to be found 
in Gopeenath Mudduik, In rc (9). Then 
there are the later cases in Munir eddi v. 
Venkata Rao (10), Mxiihn Kri^hnaY arhend/a 
Bahadur v. Nursr (ii), Prahhii Lai v. Kumar 
Krishna Duit (12), Prahhu Lai v. Kumar 
Krishna Dutt{i;^), In Mulhii Krishna Yachen- 
dra Bahadur v Nurse (ii) it was held 
that the position of a Pleader was equal to 
that of a Solicitor. That case also discusses 
the duration of a Pleader’s retainer. In the 
case of Gopcenalh Mudduck, In re (9) 
itj-, was laid down that the acceptance of 
n^^vakalatnamah is to be unconditional. In 
Munir eddi v. Vaikala . Rao (10) 
it was held by the Pull P>ench that a 
Vakil is bound to appear and conduct the 
case even if he is not paid unless there is an 
agreement to the contrary or at least sufli- 
cient notice to that effect is given to the 
cljient. It is not one of the defences in the 
present case that the Pleaders were not paid 
or- that the clients refused to pay. Pefers 
tp 26 Halsbury's Taws of England, pages 
737~’8. There it has been said that a retainer 
is prima facie an entire contract. 

[MookerjEE, j . — There is another in Taw 
Magazine a, judgment of Mr. Justice Touis 
J^ickson.] 

(9) 14 W. R. 7. 

(10) 17 Ind. Cas. 544 ; 37 M. 238 ; 23 M. E. J, 
447 ; 12 M. E. T. O15 ; (1912) M. W. N. 1029; 13 
Cr.'E. J. 800. 

(11) 69 Ind. Cas. 695; 44 M. 97S ; 14 E; W, 
*54 ; 41 M, E. . 1 . 213 ; (1921) M. W. N. 562. 

(12) 33 Ind. Cas. 78; 23 C. E. J. 473 ; 20 C. 
W. N, 443. 

(13) 33 Ind, Cas. 73 ; 23 C. E* J. 32O ; 20 C. W. 

N. 137. 


Dr. Sarat Chandra Ba<^ak (with him Babus 
PiCpin Chandra Bose and Radhika Ranjan 
Guha), ioi th.Q Opposite Party, in No. 7.- -I 
shall first take up the case of Babu Rajaiii 
Kanta Nag. The charges against him are two. 
(Reads). There is absolutely no evidence tlio-t 
I had taken i)art in the boycott meeting. 
There is no evidence that I boycotted the 
Court in furtherance of the coiumoii object. 

[vSanderson, C. j. - Is it not a fact 
that onb" two Pleaders attended Court during 
the period ? Is not that some evidence of 
a common object ?| 

I submit it is not so. We do not know 
what is the common .object. 

f vSanderson, C. J. — I said a common 
object. J 

There ma}" be a reason common to all but 
that would not form a common object. 
There is no evidence to show that I joined 
the non-co‘Operation movement and the 
hartal. There wais no resolution of the Bar 
Association in this connection. Tlie ( lovern* 
ment Pleader ought to have been Ihe best 
man to speak on the matter. He was pre- 
sent for attending Court. 

[MookkrjEE, j. — D id the Pleaders make 
the statements on oath?] 

The oath was wrongly adnih-iistercd. No 
oath should have been given. Refers 
to Koiha Suhba Cheiti v. {htcen (5). Wc 
say that we did not attend Court for fear of 
being put to htimiliation by reason of the 
highly irritated public feeling. If evidence 
were available to prove that there was sus- 
l)ension of ])ractice by reason of the resolu- 
tion then that would have bc'cii against me. 

[ vSanderson, C. J. — Why is it incompe- 
tent to administer oath to a Pleader ?] 

In that case, the Pleader was in the posi- 
tion of an accused— a r/?^as^criminal. With 
regard to the first charge there is absolutely 
no evidence on the record. This charge, 
I submit, should, therefore, fall through. 
There is also evidence to show that the 
Noakhali Pleaders did not pass any resolu- 
tion with a view to boj^ott the Courts of Taw 
there. There was fear of social punishment 
ill disregarding the public mandate. There 
is evidence to show the .sort of humiliation 
the Government Pleader was put to. There 
is no objection on a Pleader to attend Court 
on any particular day when he has no busi- 
ness. As. regards the second charge that t 
abstaip^d from attending Court on 25th May 
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anil ne^k^ctoil t;lit‘iatcrt.‘s1.s of tlic* client, I stth- 
iiift, accoj'dini^ 1o d'ccucienl liiOis:*!!, no ofiicr 
work except iilhji' uf wiltvew staixineiic was 
done by lUijaiu iJiibii, Yhe rca;'on given Is 
that ]Sab!i Raynil Cii. is tiie 

retaiiie<l v^caior T'kaocr. I ocl niv^ woik. 
I was not arked to do any r v.c* h. 'i'iie 
client did not Jii his ayjdiLeP.on for ti»ae 
state I o wliidi (d' 1 lie ionr Jd/oihrs did nc 
go on 1'iial' i.aic. The pi:i*;*o:< is not on 
oaili. Jn l:is evidciuv \Iie irnu* s.;ys vie.il he 
went to hi;', retained i*ieatier. Vhe P‘shkit/ 
also aiivi:;.‘d hini to make :i iiore ni his peti- 
tion tliel ad the Ide'nk.ss \\e»e ahiv iit, aa on 
tluitgroiind an adloi.’niinont 'w’onld be g]. nt- 
eJ. Von will Jiave U) lake h/u) coiir.ldeiuLioii 
all tliese cii'caiiiSLancc,-, lOid I snb'mil the 
circunii^ianees aie cie oly hi my lax'our. 

Mr. IL L.^}iur)\ in K-]dy. - Them- Js no 
direct evid'N'Xu ol* co.nniiiatiou ]/iit ir can 
be solely inh.sied ihev ccnnlnnch. 

The terror ol’ :-'>civd bo; 'oLt l.s ,io \a1id <a\- 
cuse at all s]!ecifi!ly i;: a pl;\ee wiikli has been 
coiineeled with Ihiilvvay:-. 

iNo. <•.' t. .it. 

Sanuersonb , 0 . 3 ’.- .tu ihis nlerence it 
<)ppcais t]?aL ihc Jdi'. ;id< r i >. l\ Ciiahrahinlly 
was relaini d In n.alie an ei>]d'eatinn on one 
day o?'ly (iii liJ • alx-Aiice ci rieader 'aho 
hkd Ihe j’pjvi/lb 

Tliis dute he d;-*/ iici rornied and Lis 
retiiinev \tas (r'-e];... l “cd, 

lie was not [adb«.i ivtaieed in the c.iso, 
and, conseyiicatl'e, h'l oti-^- epiejb,;] tlvre was 
no prcdeSNional mi* .onduu t o7i ii’’; ]>eil. 

In tlic case o*’ i >. P. C);.ik I’aoarcty, there^ 
f 0 re , t i ;e re b r e <-■ c e • d '' scia’. r : ; cJ . 

The ca^e of 11. id. i’esc is dJfien nl. 

He Wris tlai Pkiider lor the a])p( 11 ant 
whose appeal v/as li::.*d h.r liearlne, on the 
;'ik 1 J nne rp.ii. Ihe idvi.ulev dip not appear. 
Notice tinder iiie Hc/'.ai Practitioners Act 
was sert'ed upon hini, Dnt he did iiot appear 
to show cans‘\ 

He ap])arently was p esent at ilie tniblic 
meeting wlieic tlie / ar/'il was deciaied and 
took part in moving (aiio e oluiious. 

The resolutioiei in v wived a I;o3X'ott of the 
Court by the ricaoh-is. 

In his caS'C there can be no cioiild' that he 
deliberatHy to.k part in Jie ‘ luiyUl ' of the 
Pleaders. We liave, Ijowever. been inform- 
ed that R. K, Boac has ceased to practice 


as a rieader and lias not taken • nt a cer i" 
hcate this year. ' 

Consequenl iy, in ^nir judgment it is not 
necessary for ns a', pw cent to enquire fur- 
ther into the ease of R. K. Rose, or to take 
any stepi in co<nic‘ct(oii Vi^ith tiiis reforenci;. 

Rui'Um-:xCT' No. 7 ov j() 2 X, 
Sarideisois. f?. S. -'('’h is a reference 
by ihc learned insaict Judge of Noakhali 
forwaiding a n pore madie ’ov llie Officiating 
{suljoixliii.ate Jiuif'c undico* llic I/ogai Practi 
tioneis Act, v.itli respect to two 

Pleaders of tliat CouR:, Rajaiii Kanta Nag 
ami Preo Navii Koy Chauoiiuri. 

The Snboi-dinaie judg* reported tliat 'the 
rieadeis connnitted g^ro^sly iiii])roper con- 
duct in the cij:jcl‘aig ; of iJielr professional 
duly by not allvuding Court on the date 
in question atut neelectiiig, I0 do the ncj:^b? 5 - 
saiy work on h iiaif of ilK-Ir client in the 
‘Uiit mentioned in tin.* report on the 25th 
May i./Ji though asked by tlnir client: be 
further reporAcl thip they weie guilty -of 
misconduct witliin the meaning 6f scctioii 
17, (f) of the IvCgal Practitioners Apt. The 
loaiiied District judge coniinued the report 
of the learned SLif)or<Jiii:He judge. 

Tile cliargc^ agairn^t (lie Pleaders were 
iii similar terms and the charge against 
Rajaiii Kaula Nag may be taken for the 
})iirpose of ascertaining tlie terms thereof: 
That charge is as follows : — : 

“Whereas 3’OTi hciiijL' a Pleader of this Court 
joined t'ne ha Ha/ and iioii-co-operatioii movc^ 
ineut and did not attend the Court alottg 
wich crdicr memherw of the bocal Bar in further- 
ance of the coinnjdii object of the jtaid luove- 
iiieut and the boy^^ott of Courts from cjrd May 
jt).ii to jid June i«)2r and whereas you were 
cnt^ai’ied as a i’leiuler for the defondanl in the 
niargmally iiotevi .suit peiiilhig in this Court that 
was fixed for hearing on 
0 , C. No. 1033 o 2 the date mentioned 
1930, aguimst it and whereas 

KhasabQTi Chandva you wilfuliy neglected 
Rai (/haadhuri -De- your client’s work and 
iondaut No. 3 . acted to the prejudice of 

25-5-21. his interest by absenting 

jouisclfc from the Court 
on that d' te you lIuTcby coiihuitted grosisly im- 
proper conduct ill the <liscli:irge of your pro- 
fessional duty bv ingh-cting your client’s work 
and acting to the prejudice of his interest {(sec- 
tion 13 [h)) and ;.on Iiavc further been guilty of 
misconduct by joining the said movement started 
to boycott Courts and paralyse the work of the 
Courts and absenting yourself from the Court on 
those dates (23rd May 1912 to 3rd June 1921) 
without any latvful escuee/* 



90 

EMP:eROR V, RAJANl EANTA BOSE. 

On the hearing of the charge the Pleaders 
filed written explanations. Rajani Kaiita 
Nag, among other allegations, said that he 
was only instructed to file the written state- 
ment along with several other Pleaders for 
the defendant No. 2, on the 17th February, 
1921, and that since the filing of the written 
statement the said defendant neither con- 
sulted him on any date about his case nor 
made any tadhir for him. Further allega- 
tions are contained in paragraplis 3, 6, 9, 10 
and 13 which are as follows : — 

“(3) That on 25th May 1921 the said defendant 
No. 2 did neither pay me any fees nor did he even 
come to me to ask for my legal advice, 
nor did he instruct or tusk me to make any tadhtr 
in his case, nor did the defendant No. 2 even 
inform me that this case was fixed for hearing 
on 25th May 1921 and that I did not know what 
tadhir he actually made on that date. This de* 
fendant No. 2 did not enter his case in my 
sheristat he himself took all the previous dates 
and looked after the case." 

•'6. That in the matter of not attending Courts 
during hartal there was no combination or common 
object amongst the members of the Bar, 
that I did not, with a view to the furtherance 
of the alleged common object of the hartal or 
non-co-operation movement, absent myself from 
Court from 23rd May 1921 to 3rd June 1921. 
No such hartal or non-co-operation movement 
was started by me or the Local Bar ; non-co- 
operation movement was started long before 
the period in question and it has no connection 
with my absence from Court." 

*'9. That consequent upon the cooly affairs 
at Chandpur, public feeling in this town ran so 
very high that the people, in one voice, resolved 
in sympathy for them, to suspend all works for 
a time and desired the Pleaders, the Mukhtears, 
merchants, ghariwallas and others to follow their 
decision under threat of social punishment and 
humiliation, and that it might be in obedience 
to this resolution that none of my clients asked 
me to appear in Court from 23rd May 1921 to 3rd 
June 1921." 

“10. That the resolution referred to above was 
enforced so strictly that no gentlemen could dare 
disobey it with impxmity, that men of position 
and honour had to suffer much inconvenieuce 
and humiliation during this period and that it 
was, in no way, possible for me to attend Court 
against such strong current of public opinion." 

'•13. That as a matter of fact I did not join 
any non-co-operation movement, I am not a 
member of any Congress Committee and I do not 
mix: in any politics." 

Preo Nath Ray Chaudhuri’s written ex- 
planation contained the following para- 
graphs. 

‘*1. That non-co-operation movement had 
nothing to do with the general hartal declared 
by the Noakhali public out of sympathy for tea- 
garden coolies stranded at Chandpur. The non- 
co-operation movement was started long before 

said hartal and has no connection with the 




keeping away from the Court by your petitioner. 

"2. That a general harcal in all departments 
of public life was decided upon in a public meet- 
ing held at Noakhali and that no one could .safely 
ignore or dipegard the resolution of the indignant 
public and in fact the clients did not come to me 
on account of hartal during those days. Your 
petitioner also considered it safe ami desirable 
to bow down to the popular will when public 
feeling was running so very high and so your 
petitioner did not attend Court during the period 
of the same hartal, that is, from 23rd May 1921 
to 3rd June 1921." 

"3. That ill the matter of not attending the 
Court during the hartal there was no combi- 
nation or common object among the members of 
the Bar, and, in fact the Bar Association passed 
no resolution at all in the matter." 

"4. That it is not correct to say that the peti- 
tioner joined the non-co-operation movement 
alleged to have been started to boycott Courts 
and paralyse their work. As a matter of fact 
your petitioner had been and is working as Pleader 
both before and after the hartaK'* 

‘'5. That the client in question did not instruct 
me to attend the Court on the date fixed nor did 
he pay me for the same." 

"9. That in Original Civil Suit No. 1083 of 
1920, pending in your Honour’s Court I was only 
instructed to file objection against the plaintiff’s 
prayer for temporary injunction and to take time 
for filing written statement on iith January 1921 ; 
that since the filing of that objection I was not 
further instructed to do any other work for him, 
that on 25th May X921 the said defendant No. 2 
did no^t pay me any fees nor did he even ask my 
legal a^dvice." 

“10. That defendant No. 2 did not even inform 
me that his suit was fixed for hearing on 23th 
May 1921, he himself making tadhir in his cases 
and having not entered this case in my shcrista,'* 

These two Pleaders and two other^s ac- 
cepted a vakalatnama from the defendant 
No. 2 in a Suit No. 10S3 of 1920, on the 
iith January 1921. The hearing of the 
suit was fixed for the 25tli May 19.21. Nei- 
ther ot the Pleaders attended the Court on 
tliat day, and the defendaril No. 2 filed a 
petition asking for a month's adjournment 
on account of the Mrtal w'hich had begun 
on the 23rd May 1921 and which continued 
until the 3rd June 1921, and in consequence 
of which the Pleaders did not attend the 
Courts. 

The petition is as follows ‘ — 

"To-day is the date of the abovementioned suit# 
To-day I went to Pleader’s hasha with copy of 
is.sue to file list of witnesses : making hartal in 
the course of non-co-operation no Pleader looked 
into any papers. I pray for one month's adjourn- 
ment in order to enable my Pleaders to consult 
with reference to suit papers as to what evidence 
should be adduced on my behalf and to file Hut 
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o£ witnesses. Be it known that for the reasons 
stated above none of the Pleaders not having 
signed the petition I file this petition signing 
it myself. Dated 25th May 1921." 

The defendant, when cross-examined, said 
that Rajani Mitter was his retained Pleader, 
and that he did not go to the houses of the 
two Pleaders concerned in this reference, 
nor to the house of his Pleader, meaning 
thereby, as I understand, Rajani Mitter, 
and that he did not instruct the two Plead- 
ers to work for him on the 25th May 
1921. 

The learned Judge, however, said that 
he was unable to accept this evidence, as 
the witness was, in his opinion, evidently 
trying to save the Pleaders ; and he found 
as a fact that the Pleaders were asked to do 
the necessary work on behalf of the defend- 
ant No. 2 on the 25th May 1921. 

I see no reason for disagreeing with 
this finding of fact and in my judgment it 
must be taken for the purpose of this case 
that the Pleaders were asked to attend Court 
on the 25th May 1921 and that they re- 
fused to do so. The question, therefore, 
arises whether they were justified in so re- 
fusing. I have no doubt that the reason 
for their refusal was the hartal which 
was then in force. On account of an inci- 
dent in connection with some coolies at 
Ghandpur, resolutions had been passed at 
a public meeting in Noakhali, one of which 
was to the effect that the Pleaders should not 
attend the Courts. In consequence of 
this the Pleaders in a body with one or two 
exceptions, abstained from attending the 
Courts. 

Each of the two Pleaders, as already 
mentioned, stated in his explanation that 
he had been instructed only in respect of 
particular matters in the suit and it was 
argued that they were under no duty to 
attend the Court on the day in question. 

I cannot accept that contention. The 
Pleaders had accepted the vakalatnama and 
it is proved, in my opinion, that they were 
asked by the defendant No. 2 to go to Court 
and protect his interests, and that they 
refused. In my judgment it was their duty 
to do so, unless it is proved that their obli- 
gations towards their client, entailed by the 
acceptance of the vakalatnama were limited 
by a special arrangement accompanying 
the acceptance of the vakalatnama. No 


such special arrangement has been proved 
by the Pleaders, upon whom the onus of 
proving it lay. 

It was then said that no fees were paid 
for their attendance at Court on the 25th 
May 1921. No proof has been given that 
any fee was asked or that there Was any 
arrangement that a fee should be paid before 
the Pleaders would attend Court. In the 
absence of such proof the mere fact that no 
fee was tendered or paid is, in my judgment, 
no justification for this refusal to attend to 
their clients' interests. 

Phirther, having regard to the facts of 
the case and the statements in the written 
explanations of the two Pleaders, I have 
no doubt that even if a fee had been offered, 
they would not have accepted it or attended 
the Court. 

It was then argued that there was no 
evidence of the common object alleged in 
the charge. 

I agree that it has not been strictly proved 
that the Pleaders took part in what has come 
to be called the non-co-operation " move- 
ment. 

In my judgment, however, it has been 
proved that the Pleaders did join in the 
hartal, one object of which was to boycott 
the Courts. 

The excuses put forward in the written 
explanations of the Pleaders, in my opinion, 
cannot be accepted, tn the one case, the 
Pleader stated that he did not attend the 
Court for fear of being put to great incon- 
venience and humiliation by the irritated 
public. In the other case the Pleader stated 
that he considered it safe and desirable to 
bow down to the popular will when public 
feeling was running so very high and so he 
did not attend Court during the period of 
the hartal. 

The Pleaders must be judged by their 
conduct. The facts of the case do not show 
that there was any real risk of physical 
danger to them if they had attended the 
Court. They never made any attempt to 
do so. The learned Subordinate Judge 
has found that the plea that they were 
threatened with social punishment was a 
lame excuse. One Pleader allowed the fear 
of “ inconvenience and humiliation '' to 
override his duty to his client and to the 
Court. The other considered it ** safe and 
desirable to bow down to the popular will % 
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mihcr tbaa do bis duty to bis client and to 
tlip Court. There being, no adequate reason 
for the abstention from the Courts, 1 regret to 
hay© to come to the conclusion that the 
Pleaders willingly acquiesced in, even ix 
they did not actually sympathise with, the 
boycott of tlu; Courts. By so doing tiiey 
lent support to the niovenieiit, wliich was 
calculated to paralyse the administration 
of justice. 

In my judgment, therefore, the Pleaders 
qoncerned in the reference v/cre guilty of 
grossly im])roper conduct williin the mcajiing 
of clause (^v) of section 13 of the Bcgal ITac- 
titioners Act, and of such ininconduct as 
would bring their case within clause (/) 
of the same section. 


Rei-'ERKNce No. 8 on 1021. 
,SandBrson» C. J,— This is a reference by 
tile learned Ihstrict Judge of Noakhali for-, 
warding a re])ort of the Subordinate Judge 
Under the Begal Practitioners Act. The 
charge was as follows ■ 

‘/wicreas you beiag a Pleader of Ihis CuUit 
joined the harial and iioii-co-oi^eration iiiovc- 
ment ainl did not attend the CtiUrt alon^^ with 
other ilielnhers of the l^ocal Jldr in furtherance 
of the common object of the said nan'cmeuL and 
the boycott of Courts from i^rdMay 19.^1 to -\Td 
June 1921 and whereas you were eu.e.aj’cd as a 
Pleader for the plaintiff in the maryinaU}" noted 

0. C. No. 818o2 
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suit tieuding in this Court 
til at was fixed for hearing 
on the date mentioned 
against it and wln^reas you' 
wili’ully ueglecLed your 
client’s work and acteri to 
fihe prejudice of his interest by abseiiliug your- 
aeff Jroni the Court on that date thereby com- 
mitted . grossly improper conduct in the dj.«;charge 
6 ^ your professional duty by neglecting your 
dievt’s work and acting to the prejudice of liis 
ixvtercst* (section 13 {b)) and you have further been 
guilty of misconduct by joining the said movc- 
uicnt started to boycott Courts and paralyvSe the 
work of the Courts and absenting yourself from 
the Court’ oh those dates (23r(l May 1921 to 3rd 
June 1921) without any lawful excuse ( (section 

k) )•" 

The report of the Subordinate Judge was 
that the Pleader was guilty of grossly iui- 
pifoper’ conduct in the discharge of liis pro- 
Sessional duty within the meaning of clause 
(h) of section 13 of the Legal Practitioners 
Act and of misconduct within clause (/) of 
Ijhe said section. 

, The learned District Judge concluded 
hjis reference as follows : — 

. ‘*The ojpposite party, as such Pleader, is liable 
to some punishment, however light, under section 


14 of the Legal Practitioners Act ; as he, in my 
opinion, has brcnighl himself within tlic discip- 
linary jurisdic'tion of the High Court and his mis- 
coudiicl which falls within clause (/) of section 

1 5 <'f the Eegal Practitioners Act, is grave enough 
to deserve it. But 1 cannot say that his conduct 
cio.sorvcs .severe punishment.’’ 

Notice of the charge was given to the 
Plemler on the J2th July 1921, and on the 
3otli July 1921 the Pleader filed an ex- 
planation to wliich reference will be made 
later. 

The material facts in this case are as 
follows : one J aslioda Kumar Roy and two 
of his brothers filed a mortgage suit in the 
Court at Noakhali. In this suit the 
i'leader Annada Charan Roy and another 
Pleader, A. M. Bose, accepted a vakalatnanin 
from J aslioda Kumar Roy, in January land 
February 1921, respectively. The 2nd June; 
1921 was fi.ved for the hearing of the suit ; 
on that day Jashoda Kumar Roy filed a' 
petition in the Court, which was as follows : — 

*‘Ou account of hartal of the Pleaders the wit- 
ncsseij or the l^lcader.s of the ])laintiffs in the above 
.suit decline to aUciul the Court. 'I'he plaintiffs: 
arc‘. therefore, unable to prove their case or to, 
conduct it otherwise. it is humbly prayed 
that the Court be pleased to adjourn the suit to 
.some other date and grant the plaintiffs 10 days**, 
time to produce witnesses.” 

The result was that the hearing of the 
suit had to be adjourned. 

At the hearing of the charge against the 
Pleader, Jashoda Kumar Roy gave evidence! 
and said that the contents of his petition 
were true to his own knowledge. 

It was argued by the learned Vakil for 
the Pleader that though it was permissible 
to prove the fact of the filing of the petition; 
the contents of this petition were inadmissi- 
ble in evidence ; and that the case must be 
decided upon the verbal evidence of Jashoda 
Kumar Roy, and that as he said he . had 
suffered no loss and had no complaint to 
make against his Pleader the reference, 
should be refused. 

Jashoda Kumar Roy is a cousin of the 
Pleader Annada Charan Roy and the learned 
District Judge has held that apparently, 
interest for his cousin had made him forget 
what he had said in his petition. 

In iiiy judgment, the contents of the peti- 
tion were admissible in evidence. In my 
opinion it was admissible under section 157 
of the Evidence Act in corroboratioiii <3^ 
the evidence which the witness bad already 
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given* at the time when hJs attention was 
directed to the contents of the petition and 
When he said that the contents were true 
to his own knowledge. It is also to be noted 
that the petition was the foundation of the 
proceedings and that no objection was 
raised to the admission of the evidence. 

In my judgment it is clear that in this 
-case the Pleader declined to attend the Court 
on account of the hartal of the Pleaders. 

In the course of the argument, the learned 
Vakil for the Pleader informed us that har- 
tal “strike". 

This conclusion is not based upon the 
statements in the petition only. There is 
other evidence in this case. 

It appears that on the 22nd May 1921, a 
lueetiiig was held in the town and resolutions 
were passed, one of which was that Headers 
and Mukhtcars should not attend the Courts. 
This meeting was held to show sympathy 
in res^Ject of an incident wliich had occurred 
at Chandpur. The object ot such a reso- 
lution icotild only be to boycott the Courts 
and' so interfere with tlie aclminislration 
of justice. On the 2;,rd May 1921 the 
Pleaders in a body with the cwceplioii of 
thie Government Pleader and Public Pro- 
secutor, abstained from attending the Courts. 
This abstention lasted until th(; :’r(l June 
1921. There was an informal gathering 
of some Pleaders in the Ihar Library called 
by the Pleader Annada Cliaraii Koy, whose 
cOndUjCt is now under consideration, at 
Wliicli .'meeting the opinion v/as expressed 
by the majority that ‘‘ as the public feeling 
is very high it is not safe to disobey.'’ 

These facts show conclusively that it 
wias in consequence of the harlal that 
.Atinada Charan Roy did not attend to 
Jashoda Kumar Roy’s suit on the 2nd June 
and unless good cause can be shown for his 
abstention^ in, my judgment, he must be held 
guilty of grossly improper conduct in the 
discharge of his piofessional duty to lus 
client 

^ It 'was urged by the learned Vnkil for the 
Pleader that the Pleadei was uudci* no duty 
to appear in the Court on the 2nd June 
1921. ‘He argued that the vakulalnama 
was no more than an authority to the Pleader 
tohet' I cannot accept this conleiition. In 
Ttbis/^as$ thfe Plearler has not proved any 
eojat arrangement and in my judgment 
e.iaoceI)tance ,;of vakalatnama in the 
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suit by the Pleader, entailed a duty upon the 
Pleader to attend the Court on the day 
fixed for the hearing of the suit or at least; to 
make arrangements with the other Pleaders, 
wlio had accepted the vakcilafiiarna, to pro- 
tect tj^e interests of tlie client, even if .the 
client Jiad not speciallv requested the Plea- 
der's services for the 2iul June. There i? 
no qucslion in this cese of whether a propfir 
fee wa.s tendered by the client, because 
the Pleader in (luestion, being, related to the 
client, was working “ gratis " for him. 

It is not, however, necessary to pursuf 
the consideration of the jioint further,, for 
on the facts of this case I am satisfied that 
the client did request the Pleader to, attend 
the Court on the 2nd June 1921 and that 
the Pleader declined on account of the harhfh 

Jt^wns then urged that tlie client wab 
satisfied that the Pleader should not act 
and, coiisequeiiLly, it was a matter between 
the client and Ins Pleader and not a matter 
for the Court. 

I cannot accept this contention. In 
the fust i:)lace I am not prepared to h ^4 
that the Pleader can divest himself of his 
duty, arising by the acceptance of the vakar 
latnania, without tlie leave of the Court, , . 

Tile provisions of O HI, rr. 3 (i) Wd 
(2) of tlie Civil Procedurt* Code support 
the view that unless and until th^ condi- 
tions specified in that rule are complied 
with, the duties and obligations of the Plea- 
der will remain. 

Put it is not necessary to decide this 
now, for on the facts of this case, hi 
my judgment, it cannot be said that the 
Pleader discharged himself with the cony,ent 
of the client. ' ■ 

The Pleader was bonnd to give the clijjnt 
rea.sonahle notice so as to aflord the client 
an oppoTtiiiiity of obtaining other lecal 
afibistancc. 

In tliis case, the Pleader must have knm.vn 
that it was impossible for liis cUent to obtain 
.such assistance on the 2nd June X92i;.,a!l 
the Plciulcrs were observing tlie 
except tlie (.lovcniment Pleader and Public 
Prosecutor, and the client 'had. no , option 
except to bow to the inevitable and to nre- 
sent his petition himself. . ^ 

It was then urged that although the piwi- 
der absented himself from Court, 'andn^j- 
thougli his absence was ia coa^ega«^pf of 



INDIAN CASES. 


94 

SMPBKOR V. KAJAKI KAKTA BOSS. 

the hartal, there was no evidence of his 
joining the hartal. 

I put aside the question of the “ non-co- 
operation movement ” as there is no evidence 
against the Pleader in this respect. I am 
satisfied, however, that there was a hartal ; 
one of the objects of that hartal was to boy- 
cott the Courts ; there is no evidence that 
the Pleader took part in promoting the hariaV. 
but to my mind it is clear that he abstained 
from going to the Court on the 2nd June 
in consequence of the hartal ; he took part 
in the discussion in the Bar Library, and 
he acquiesced in the hartal, the result of 
which was that not a single Pleader, except 
the two already mentioned, attended the 
Courts. He must have known that the 
observance of the hartal would result in a 
boycott of the Courts, and in a grave inter- 
ference with the administration of justice. 
His intention must he gathered from his 
acts, and in my judgment he must be held 
to have intended to take part in the hartal 
to boycott the Courts. 

It was, however, said that he did this 
through fear of the consequences which would 
ensue if he did attend to his duties as Plea- 
der. The material statements in his ex- 
planation in this respect are paragraphs 2 
and 3, which are as follows : — 

** 7, That a general hartal in all departments of 
public life was decided upon in public meetings 
held at Noakhali and that no one could safely 
ignore or disregard the resolution of the indignant 
public. I also considered it safe and desirable 
to bow down to the popular will when public 
feeling was tunning so very high and so I did not 
attend Court during the period of the said hartal. 

That in the matter of not attending the 
Court during the hartal, there was no combin- 
ation or common object among the members of 
the Bar and in fact the Bar Association passed no 
resolution at all in the matter." 

I am by no means satisfied that the con- 
ditions in Noakhali were such as to render 
the Pleader’s attendance to his duties unsafe 
during the hartaL There is no suggestion 
that he made any attempt to attend the 
Court, though he was able to go to the Bar 
Library which, we were told, is adjacent 
to the Court. Other people, as already 
mentioned, did attend the Courts and the 
learned Subordinate Judge characterised 
the threat of social punishment as an empty 
threat 

The town meeting was held ou the aaud 
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May 1921 the very next day all the Plea* 
ders, except those two already mentioned, 
abstained from attending the Courts. We 
were informed that there are about 70 Plea- 
ders in Noakhali. I cannot believe that 
they were all so devoid of courage that no 
one of them dared to venture to attend to 
his work and duties as a Pleader. 

The facts of this case point to the con- 
clusion that there was a common object, 
viz., the boycott of the Courts, and that in 
persuance of that object the Pleader in this 
case deliberately abstained from discharg- 
ing his professional duty. In my judgment, 
therefore, the Pleader failed in his duty both 
to his client and to the Court and he was 
guilty of grossly improper conduct in the 
discharge of his professional duty within 
clause [b) of section 13 and of such mis- 
conduct as would bring his case within 
the meaning of clause (/) of the said section. 

Reference No. 9 of 1921. 
Sanderson, C. J. — This is a reference 
by the learned District Judge of Noakhali 
under section 14 of the Legal Practitioners 
Act, 1879. 

The learned Judge forwarded with his 
reference a report of the learned Munsif of 
the Third Court. 

The charge was ; — 

Whereas you being enrolled as a Pleader and 
authorised to act as such 

Mis. Case No. 419 in this Court, absented 
of 1920. your.self from Court, con- 

(0. XXI, r. 90, C. P. C.) trary to the wishes of your 

Azam-ud-din— Peti- rJient and to the prejudice 
iioner z/. Md» Ibrahim of his interests, on 28th 
Bhuiya— Opp.-Party. and 30th May 1921 when 
the case noted in the margin, 
in which you were engaged for the Petitioner was 
called on, you are guilty of grossly improper con- 
duct in the discharge of your professiontd duties 
within the meaning of section 13 of the Eegal 
Practitioners Act and have rendered yourself 
liable to be reported to the High Court under 
section 14 of the said Act." 

The learned Munsif held that the charge 
had been established and reported the case 
to the High Court. 

The learned District Judge concluded 
his reference by saying : — 

“The opposite party as such Idoadcr is liable 
to some punishment, however light, uncter section 
14 of the Legal Practitioners Act, as he. fai my 
opmion, has brought himself withm the 
Imary jurisdiction, of the High Court, Mm hbi 
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misconduct which falls within clause {/) of section 
13 of the Legal Practitioners Act is grave enough 
to deserve the punishment.” 

'‘But I cannot say that his conduct deserves 
severe punishment.” 

A preliminary point was taken by the 
learned Vakil appearing for the Pleader. 
He pointed out that the learned Munsif had 
found the Pleader to be guilty of grossly 
improper conduct within the meaning of 
section 13 (6) and the learned Judge had 
held the Pleader to be guilty of misconduct 
within section 13 (/) and that, therefore, as 
the report of the Munsif and the reference 
of the Judge did not agree, the reference 
should not be acted on by the High Court. 
In my judgment there is no ground for such 
a contention. 

It is clear from the terms of section 14 
that the report of the learned Munsif is to 
be made to the High Court. The section, 
however, provides that the report of the 
learned Munsif should be made through the 
District Judge and that such report should 
be accompanied by the opinion of the Dis- 
trict Judge through whom it is made. This 
was probably provided for the purpose of 
giving the High Court the benefit of the 
District Judge^s opinion, and also as an 
additional protection to the person, whose 
case might be under coasideration. 

The report of the learned Munsif, having 
been made, had to come to the High Court, 
with the addition of the opinion of the Dis- 
trict Judge, through whom it had to be 
made, antf it rests with the High Court to 
decide what action, if any, is to be taken 
in respect of the learned Munsif’s report. 
In my judgment the proceedings are in 
order in this respect, and the point taken 
by the learned Vakil has no foundation. 

Notice of the charge was given to the 
Pleader on the 12th July 1921 and on the 
1st August 1921. The Pleader filed an 
explanation to which 1 shall refer later. 

The material facts which led up to these 
proceedings were as follows : — 

One Azam-ud-Din, an illiterate agricul- 
turist, had made an application to the Court 
for setting aside a sale. On the evidence 
it is clear, in my judgment, that S. K. Nag 
acted as Pleader for Azam-ud-Din in connec- 
tion with that application. The 28th May 
1921 was fixed for the hearing of that appli- 
cation. On the morning of that day Azam- 
ud-Din went to Noakhali and to the bouse 


of S. K. Nag and asked him to sign and move 
a petition in Court on his behalf. 

The evidence of Azam-ud-Din is that 

“The Pleader .said he would not come to Court 
or sign my petition or Gi hajirah* His clerk^said 
he would not write my petition. I am an 
iterate man, I could not write a petition or a 
hajirah. They told me to come to Court. I 
came to Court but could not take any steps. I 
found no Pleader or Pleader’s clerk in Court that 
day. I had engaged no other Pleader in my case 
except Surendra Babu. I had requested my 
Pleader to come to Court. I could not know 
tJie result that day.” 

It appears that Azam-ud-Din went to 
the Court and waited about until 3-30 p. M. 
He asked the peshkar to give him the ad- 
journed date of the case. The pe$hkar 
wanted the number of the case and said he 
could not find the case without the number ; 
this Azam-ud-Din was not able to supply : 
the number was noted in the diary of the 
Pleader's clerk, but neither the Pleader nor 
his clerk had even taken the trouble to give 
Azam-ud-Din the number of his case. The 
result was that the case was called on and 
as no one appeared it was adjourned until 
Monday the 30th May, 1921. This was 
without the knowledge of Azam-ud-Din, 
and he returned to his home without know- 
ing what had been done about his case. 

On Monday, the 30th May, the case was 
again called on, and as no one appeared the 
application was dismissed. 

On the Wednesday or the Thursday follow- 
ing, Azam-ud-Din again went to No^hali 
and learnt from the Pleader's clerk that 
his case had been dismissed for default. 

On the 14th June, 1921, a petition was 
filed praying for the restoration of the appli- 
cation which had been dismissed on the 30th 
May, 1921. 

This petition was signed by the Pleader 
S. K. Nag. 

The petition is as follows : — 

“I. The petitioner filed in this Court against 
the opposite party Miscellaneous Case No. 4x9 
of T920 for setting aside sale. But that case hav- 
ing been struck off on 30th May 1921 for default 
on account of the absence of both the parties, 
the petitioner has sustained a heavy loss. 

“2. The petitioner himself came to Noakhali 
on the date fixed the 28th May 1921, but as k^ted 
prevailed at that time iu the town and as Hea- 
ders and clerks did not attend Court and as the 
petitioner himself does not know how to read and 
write he colud not take any step, and having 
loitered the whole day in the Court want home 
without knowing the date. It i$ now aeen that 
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ftwi above case was adjonmed to 30th Mav 1921 
and struck off fox default in llic nlit.ciicc til l-ofU 
the parties. Tlu; i-elltioneT couM iii.t roiiipre- 
heud that the daie would be adioiiTued a/'t.-i two 
day*' If the petilioucr could know that ilie ease 
Would he fixed- fox .Hi>lh May ivJi he would .-fiirely 
have attended the Court niirt the ca.se would he 
i»'»'uiitcd expciYtv, 

“^,0 the, petition for revival is to bo "ratilotb 

•''3. The cause of aclion has nrij-cu fioui jotli 
"May 19-21 ■when the case was f.lruch oil. 

*‘4. tk) it is praye.l : - . , . 

**{Ka) That on laltinu: cvifh'urr the prayer for 
revival he' f^raUted anrl' Miscellaneous Case 
4TC) of T()2o be lesloied to its ■t:r':i>iual nuiubcr 
and justice clone. 

‘ It is to be noted that the rieader 1 )y sign- 
ing the petition makes hiniseir responWhIe 
for two material statements: — lirstlhat^in 
consequence of the application to set aside 
the sale being di^hiissccl, the petitioner 
(Azam-ud-Din) had- snr.lainod a heavy loss, 
and; secondly, that the cause of this heavy 
loss 'was that hcirtfd prevailed at the 
time and Pleaders and clerks did not attend 
Courts, and that as the pel itioncr could nei- 
ther read nor write he could not take any 
step, ■ I am, not aware wlictber the matter 
Was set right as neither side was able to 
infonn the Court what had been the result 

pf the petition. . . , , ,, 

Ip~my judgment it is cle.ar that on the 
28fb May igai K. Nag was the sole Plea- 
der for.Azam-ud-Diii in connection with the 
applicayon to set 'aside the s-rfle ; that was 
the dav fixed for the hearing of the sale ; 
Azam-ud-Din rc;c(uesled him to go to Ciniit 
and file a petition : the I'-lehiier refused. 
•He was asked to sign a petition, the rieader 
:tcfnsed the Pleader’s clerk would not even 
write out the petition. 

Tlxc Pleader must bu'vc knovvn that Azam- 
ud-bin ivas illiterate ; he nnist have known 
that unless he complied with Azain-tid-Diirs 
request, Asam-ud-Uin s a]',j)hcaticn .0 set 
aside the sale would' he in jeopardy, and 
Azam-ud-Din > interests might he senoiisJy 
.pTfejndiced ; further, he must have known 
that as there was a Ituiial no otlitr I’legder 
*or MnkhUar would he 0 vatUihle ; and uulcfs, 
some valid exclude can he found, in my jr.dg- 
in^it) his conduct W'as most reprehensiWe. 

>• ■ Jl(lverill' lechuietd points were raised by 
t'hS learned Vakil for the Pleader. tJi of 
whicli qu my ‘judgment, had ao suhstriKc in 
Ihsm, and tho.fqct that such points were 
fiikm-on lua behalf is a.stfoug, mdicatmn 


that the Pleader must Imve felt that on Idie 
lhor^‘ no for his con- 

clnct and it i:; <'! m,'n‘ [f.'r ol! snrpnsr to me that 
no word of i\yjri lor t!?e niu'tjrlimatc ])Osi- 
•tion, in which h.(‘ placed hts client, v/ns forlli- 

It was first ar'j;iKd Hint the XHikalainama 
was not ]>rodi!Ccd : to no* mind t'lmt is im- 
material ; it war. pr'Ow'dly Azam-iuMHn 
that S. K. vvas in's I'leatlcr in the ‘‘oricr- 
nal case for asl‘l«r t !tc y.ile ” and the 

learnc'd Vakil for the VIendur admiltcd in 
this Court HuiL mi the '^Hlh Mnv he wrs 
Ar.am-rid-Hin’s tdeader in that matter. 

It was next ap^ued that there w^'is no evi- 
dence of the Id'^adcr’s duty on tlie 2^th 
jMaj/ : in my jud;i!uenl, it is not ueee«‘sa‘'y 
in this fU.se tt' dciiiic tix* duties ol n PlcacLr 
j^knerady. 1 merely ir-en1i<m lhi‘^, so that 
I may jiiake it clrar lhal. I do not adopt 
the suJU%‘stiou whiih 'hc.s be*':n made that a 
vakalahucrui i*: me;’c*ly an auihority to 
•ael; in my jud;!;menl it* is much more than 
tluity and t>ic acceptance of it entails duties 
on the }>art ol ll'c I'Kiider lodiis client. 

‘ In tlus case it is nor uef\-ssary to say moic. 

On tlie facts, of this ease, in \nv jud'^incnt, 
theie can he no (hm’ot it was the duly of 
the rieader to el\c his r.t Siislanee on i the 
, I^Iay when iij l kfl hy A/'aui-ud-> hn lo 
to do. and 'lo lake i-iicii r-teps as were neees- 
' sniy to |m)teet i-is cheers inlc'resis, 

A 11’*) die r arj.'umer;'^ v ss raf:*.cd that .’no 
fee was paid |l^ A'/aia-i'd.- ! >iu to Hie, J'leadtr 
on 1 h.* jM'iti j\i.iy ami, therfdAre, hf^ was 
not honud lo aet as Idcader, In my judi:*:- 
mcnl this ary.uiiieul vvas. vvUhoul. any founda- 

- thm : in Ihe iiist place. Azaiir- iicl -DinV, evi- 
(h'jice Win: t^sit ti'e riciuler did not aHc 
for any fee on iVe eh'cb : the real reason 
W'hy rje:‘d;a- lefused lo act, was rn- 

- doubledly Ih-:' widch was then 

goiii(,> ou, and Lhc lean.i'd \hiki 1 when asked 
by one of my Icanicd biotheis if the Deader 
would have accepli.d a Ae, if it had been 
offered to liini, had tci admit that “ pic- 
b'lbly ” he \/onld ncii; have accepted: it. 
I think in'^’tcad of the word ‘'pro- 

bably lie jxiight have used the word 
“ certainlvd' 

It was tlicu argued that the Plcachir had 
(h'Fchar5;ccl himself on the s^tli May and 
that the. , client agreed to- such discharge^ 

; It is . difficult .to treat i'SUcJi- nil. argWwJt 
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seriously: if the Pleader wished to dis- 
charge himself, he was bound to give his 
client reasonable notice : his refusal to 
act was on the morning of the 28th May : 
the case was fixed for that day: the Pleader 
knew his client could get no other advice 
on that day because of the hartal, and that 
he was an illiterate man, who could neither 
read nor write : it cannot possibly be held 
that the notice was reasonable. 

It is then said the client agreed to the 
discharge. There is no evidence of such 
agreement by the client : on the contrary 
the evidence is all the other way and it is 
clear that Azam-ud-Din wanted the Pleader 
to go to Court : when the Pleader refused 
Azam-ud-Din had no alternative but to go 
to Court himself, and to my mind there is 
no ground for the suggestion that he agreed 
to the discharge of the Pleader. 

Then it was said that there was no evi- 
dence that the Court made any order on 
the 28th M:iy that the Pleader should take 
action on the 30th. That is true, but, 
in my judgment, it is immaterial : the facts 
show that the Pleader's absence on the 
28th May was responsible for the dismissal 
on the 30th May. 

There remains to be considered the expla- 
nation of the Pleader. 

It appears that public meetings were 
held at Noakhali in respect of an incident 
at Chandpur, and resolutions were passed ; 
one being to the effect that Pleaders and 
Mukhtears should not attend the Court. 

The learned Munsif said in his report 
that the Pleaders in a body, v/ith the ex- 
ception of the Government Pleader, did 
not attend Court. 

The Pleader in paragraph 9 of his expla- 
nation stated as follows : 

“That a general hartal in aU departments of 
public life was decided upon in pubb’c meetings 
held at Noakhali as a token of sympathy for the 
ill-treated stranded coolies at Chandpur, and 
no one could safely ignore or disregard the re- 
solution of the indignant public. I also consider- 
ed it safe and desirable to bow down to the popu- 
lar will when public feeling was running so ve^ 
high, and so I aid not attend Court during the said 
AaWo/.*' 

The learned Munsif, who was himself 
on the spot, held that he was not satisfied 
that the conditions were such as to render 
the Pleader's attendance at Court tmsafe 
during the hartal : and, as far as I can 
Judge from the evidenoet I entirely agree 
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with him. The Government Officers, in- 
cluding the Ministerial and menial staff, 
and the District Board and Municipal 
Officers regularly attended their offices 
during the hartal. The learned Munsif 
further held that the alleged threats were 
of no practical consequence and that the 
Pleaders could really have no apprehension 
of danger in attending Courts. I agree 
with this finding also. In my judgment 
it is clear that the Pleader acquiesced in 
the hartal : he made no effort to go to Court: 
he said he considered it safe and desir- 
able to bow down to the popular will when 
the public feeling was running so very high 
and so he did not attend Court during the 
said hartal” 

The facts as found were no justification 
of his conduct, and the fact that he went 
so far as to refuse to sign the client's j)eti- 
tion, which he could have done in his own 
house, shows that he was acquiescing in, if 
not sympathising with, the hartal, one object 
of which was that the Pleaders should 
boycott the Courts and so bring the admi- 
nistration of justice to a standstill. 

^ The Pleader had a duty not only towards 
his client but also towards the Court and, 
it was clearly his duty to co-operate with 
the Court in the orderly and pure adminis- 
tration of justice. 

The Pleader has failed altogether in show- 
ing any justification for his refusal to act 
for his client, and to attend the Court and 
in my judgment, he was guilty of grossly 
improper conduct in the discharge of his 
professional duty within clause (b) of 
section 13 and of such misconduct as would 
bring his case within clause (/) of the same 
section. 


Rkferencks NOvS. 4, 7, S & 9 of 1921. 

Woodroffe, J. — These references have 
been heard separately but they have cer- 
tain points in common to which I address 
myself. The Pleaders concerned are charged 
with furthering a hartal or strike by abs' 
taining from Court in breach of their duty 
towards their clients and the Court. The 
hartal was proclaimed by a public meet- 
ing as an expression of public feeUng re- 
garding the treatment of certain tea-gar- 
den coolies at Chandpur near Noakhali! 
There is no evidence to thAt tide harM 
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was part of or connected Tvith the poli- 
tical movement known as the non-co- 
operation movement, though as a method 
of expressing public opinion it may have 
had the actions of some of those who call 
themselves followers of this movement as 
an examplar. 

No one is obliged to be a legal practi- 
tioner or (if he qualifies himself as such) 
to practise. But if he becomes a legal 
practitioner, and holds himself out for 
and accepts employment, he becomes an 
officer in a judicial system in which his 
position, rights and duties and the author- 
ity to which he is subject are determined. 
A person may stand out of such a system 
but if he enters it he is bound by the rules 
and must submit to the authority to which 
that system subjects him. It is obvious 
that he cannot act or combine with others 
to act against such authority. If the legal 
practitioner has a grievance and such 
grievance arises out of matters with which 
the Court is concerned he must seek the 
remedy from the judicial authority ap- 
propriate to the particular case just as 
the remedy for other grievances should 
be sought from the administrative author- 
ity concerned. It follows that a legal 
practitioner cannot join in an action to 
boycott the Court, or any particular Judge, 
because of any grievance, real or alleged, 
whether touching the Courts or of a poli- 
tical or other character. 

Action to boycott may be manifested 
either by initiating, preaching, or otherwise 
furthering the boycott, such as (to deal 
with the matter before us) refusing, with- 
out justifying reason to attend Court when 
bound to do so. The statement is so quali- 
fied because there is no obligation to attend 
the Courts provided that the legal prac- 
titioner is not bound to his client and the 
Court to do so. The issue, therefore, which 
arises in the cases is whether there is any 
overt act proved of the alleged intention 
tp boycott the Courts which is the gra- 
vamen of the charge. And the chief ques- 
tion again here is whether an obligation 
to attend Court is established and, if so, 
whether there was lawful excuse for the 
non-attendance which is admitted. For 
the Pleaders charged may either show, as 
^ey attempt to do, that they were not 
lK)und to attend. Court and, that if they 
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were, the promulgation of a public hartal 
directed, amongst others, against the Courts 
was a sufficient excuse for such non-attend- 
ance. 

I think it is open to any practitioner 
for reasons personal to himself to refuse 
to practise in a particular Court or before 
a particular Judge. But he can only adopt 
this course either by refusing briefs in 
such Court, or before such Judge, or, if he 
has accepted a brief or vakalalmma, by 
first properly discharging himself on due 
notice to the client and in the latter case 
to the Court. But concerted action by 
a whole body of legal practitioners to boy- 
cott a Judge or Court in protest against 
an alleged wrong to one of its members 
or in respect of its conduct of the adminis- 
tration of justice generally is not permis- 
sible, because the Bar in any such case can- 
not constitute itself the authority to adjudge 
on such grievance and its duty is not to 
impede the administration of justice by 
collective abstention from Court, but to 
make its representation through (if there 
be one) its Association to the High Court 
which has superintendence in such mat- 
ters. In the present case, moreover, the 
abstention is al eged to have been due 
to causes wholly extrinsic to the adminis- 
tration of justice, namely, the action of the 
civil administration in regard to some 
tea-garden coolies, a matter in which the 
Pleaders concerned and others may have 
been rightly interested in their personal 
capacity, but with which, qua Pleaders, 
and as a body of legal practitioners, they 
were not concerned. 

The common form of defence in all the 
cases is that since "public opinion was run- 
ning so high in sympathy with the stranded 
tea-garden coolies at Chandpur, no one 
could safely ignore or disregard the united 
voice of the indignant public,'' and, there- 
fore, the Pleader in question ^‘considered 
it safe and desirable to bow down to the 
popular will" and did not dare to attend 
Court. Now, assuming that a Pleader wafe 
otherwise under an obligation to attend 
Court on behalf of his client he could 
Successfully plead as a lawiul excuse that 
he was by circumstances, not under hiS 
Control, prevented from doing so. Thiis 
a Pieadei: could obviously iuot be duuEged 
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with grossly improper professional con* 
duct because he did not work for his clients 
at the risk of receiving physical injury to 
himself. Nor might such excuse be, in my 
opinion, limited to such injury. We are 
not concerned in this case, nor likely to be 
concerned in others, with outcasting strictly 
so called, because outcasting takes place 
in consequence of breach of caste rules 
which in no way touch such a matter as that 
before us. But the consequences of the 
ancient outcasting have been in recent times 
extended to cases of difference of political 
opinion. That is, a party may say that if 
another person or party does not do, or 
does not abstain from doing what the first 
party wants or does not want done, then 
the second party will be subject to the 
penalties of the old outcasting or ex-commu- 
nication. The penalties may remain the 
same, though the motive differs, in one case 
being of a caste and in the other of a poli- 
tical nature. To these penalties others 
may be added such as humiliation or insult. 
It may be true, as the learned Standing 
Counsel said, that so far as the old outcast- 
ing is concerned, the effect of it is much 
diminished in modern life in the large cities 
and it may be true that the effect of a poli- 
tical boycott is less in those cities than 
in the towns such as Noakhali and in the 
villages. But in these smaller towns and 
villages the menace conveyed by the threat 
of a boycott may be very great and might, in 
my opinion, exempt a legal practitioner 
from a charge of misconduct if he feared 
to brave it. To hold otherwise would be 
to make unwillingness to face a real danger 
or lack of courage grossly improper con- 
duct in the discharge of professional duty, 
which is not, in my opinion, the law. In 
my opinion, it would not be possible to 
charge a legal practitioner with grossly 
improper conduct, whatever his liability 
to his client might be, if he omitted to carry 
out his duty to his clients by reason of his 
genuine fear of any real and substantial 
injury, physical or otherwise, to himself 
or family. Nor, in my opinion, would it 
make any difference if such fear were, in 
fact, unfounded if, in fact, it was sincerely 
entertained. And this for the reason that 
tke Courts cannot punish a legal prac- 
titioner for grossly improper conduct be- 
cause his apprehensions were beside the 


mark or he was devoid of courage. I* 
such a case his client might have a remedy 
against him for neglect of a duty which 
his apprehensions did not excuse. But 
it would not be grounds for the Court's 
action by way of punishment for grossly 
improper conduct. It might, of course, 
be that the apprehensions were so little 
founded as to give rise to the inference 
that they could not have been sincerely 
entertained. But if sincerely entertained 
then no case of professional misconduct 
would be, in my opinion, made out. 

The question then, which, in my opi- 
nion, we have to determine in these cases, 
is whether the Pleaders did not attend 
Court (assuming for the moment that they 
were bound to do so) because they were 
really afraid of the consequences which 
they thought might follow. This we must 
ascertain from the statements of the 
Pleaders in showing cause, their own con- 
duct and the other evidence. In the first 
place these statements say that it was con- 
sidered safe and ^'desirable" to bow down 
to the popular will. The latter word evi- 
dences an intention to adopt the resolutions 
of that will and a sympathy with it. The 
unanimity as regards the danger suggests 
the same conclusion. I thii^ that the 
Pleaders were in sympathy with the hartal, 
evidenced by, amongst other things, their 
failure (though being a considerable and 
important body of the general public) to 
oppose it. It is easy under such circum* 
stances to understand that the alleged conse- 
quences of disobedience was considered 
as being of no account. If it were a matter 
of safety only and not also desirability it 
might well have been expected (I speak of 
the circumstances disclosed in these cases) 
that varying opinions would have been enter- 
tained in respect of the dangers to be in- 
curred as the result of disobedience to the 
popular will. I have referred to the cir- 
cumstances of this case because it might, 
as an abstract proposition, be argued that 
the general consensus of opinion was evi- 
dence of a real peril. In the present case 
it is denied that the boycott was part of 
the widespread, permanent and organised 
non-co-operation movement, but the strike 
arose out of a passing and local incident. 
The strike is said to have been an expres- 
sion of the popular will; But t^e consider- 
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able body of Pleaders at Noakhali were lead- 
ing members of the community, whose non- 
co-operation with the movement might have 
checked it, if not brought it to an end. It 
does not seem to me open to a considerable 
body of leading citizens to say that they 
were in fear of the consequences of dis- 
obedience to the popular will, when, instead 
of opposing as they might have done suc- 
cessfully the menace of it, they gave it 
further weight by rendering it an un- 
necessary obeisance. We find that, not- 
withstanding that it is reasonable to expect 
some difference of opinion as to the reality 
of the menace, a difference which might 
be due both to judgment and degree of 
courage, practically all the Pleaders abstain- 
ed from attendance at Court. In one 
of the references (No. 9) the Pleader charged 
declined even to sign a petition in his own 
house, showing that it was not in that par- 
ticular instance a case of apprehension 
of danger in going out and attending Courts. 
And in other cases it seems to me that the 
refusal to attend was due to sympathy with 
the objects of the /larlal and not to fear 
of the consequences of disobeying it. And 
what were these consequences in fact ? One 
person was molested by having his bicycle 
taken from him in attending Court, the 
Government Pleader, who with the Public 
Prosecutor attended Court, was lined Rs. 25 
by the '‘public"' (whether it was paid 
or not does not appear) and has some 
night-soil thrown into his compound, 
another man was fined by the “public" Rs. 5 
and the like. I^arge number of people 
carried on, and amongst these the Muni- 
cipal mehtars made more decent and man- 
nerly disposal of night-soil, doing, as did 
others, their service in the ordinary way. 
The whole affair was over within a fort- 
night. On these facts the conclusions at 
which I arrive is, firstly, that, whatever may 
have been the risk involved, it was not 
sufficient to exempt the Pleaders from the 
performance of their duty, and might have 
been nothing at all had the whole body of 
Pleaders (who appeared to be all East Bengal 
men — a people not deficient in courage) 
attended Court instead of furthering and 
strengthening the boycott by their absence ; 
and, secondly, that such risk, if any, was not 
the operative cause on the minds of the 
Pleaders in inducing them not to attend* 
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They did not, in my opinion, attend not 
because they were in fear of any penalties 
for doing so, but because they were in sym- 
pathy with the cause of and object of the 
hariaL To put the matter concisely they 
bowed to the popular will not because 
they were afraid of it but because they 
approved of it. 

That will was an expression of public 
feeling as regards the treatment of the 
stranded coolies. Now, here we have no 
concern with the question of such treat- 
ment. I will, however, assume for the pur- 
poses of this judgment that the sympathy 
which the Indian public showed for the 
coolies was well-founded, still that is 
obviously no excuse. Whatever sympathy 
these Pleaders may have had for the coolies 
should not have been allowed to override 
their duty towards their client and towards 
the Court. If then their engagement to 
their clients so demanded, they were obliged 
to attend Court. 

The next question is whether they were 
so bound i 

I have hitherto dealt with certain general 
principles affecting all the cases and to 
these I will limit my observations on this 
second part of the case. The details pecu- 
liar to each case are dealt with in the judg- 
ment of the learned Chief Justice whose 
final conclusions on the facts I adopt. I 
add only some observations on the general 
principles involved and which have been 
referred to before us. 

I am of opinion that these proceedings 
are (as it has been contended and con- 
ceded) (/was^-criminal in the sense that they 
may result in penalties. I am not pre- 
pared, however, without further argument 
to hold with the decision of the Madras 
High Court cited to us that a Pleader cannot 
be examined on oath if he so wishes. I 
mention the point without discussing or 
deciding it, for that is not here necessary, 

Quasi-Qiirmn^X proceedings are not (as 
the word shows) criminal proceedings in 
the sense that all rules of procedure apph- 
cable in criminal trials are necessarily in 
force in a jwasi-criminal proceeding. This 
question is not of much moment here for 
reasons next stated. Thus: I think that in 
such a proceeding as this it is open to the 
Pleader charged to say nothing, to give 
no explanation, to adduce no evidencet 
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to refuse to be examined on oath or other- 
wise and to say to the Court proceeding 
against him prove your case.” This is 
a course legally open to him, though, seeing 
that the Pleader is an officer of Court, I 
cannot say it is a proper course and cer- 
tainly not a wise one, if the Pleader has any 
de ence. I cannot conceive that a legal 
practitioner who has a real defence on the 
merits will not disclose every fact and take 
every step to prove it. When there is no 
defence or the defence is doubtful, it may be 
that a legal practitioner may adopt the 
course taken by a guiHy accused in a crim.- 
nal .trial. Anyhow the prosecuting party 
must prove its case. If, however, (as here) 
the Pleaders charged do offer an explana- 
tion, the Court may take it into account 
in ascertaining whether the charge made 
out. This is of some importance in the 
present case, as in deciding whether the 
case is made out against each Pleader the 
latter's statement may be considered. The 
onus again is undoubtedly on the party 
making the charge, though I think that 
if the Pleader does offer an explanation or 
evidence, the Court may, in considering 
whether the charge is proved, take into 
account such explanation and must con- 
sider such evidence. A point of evidence 
\V|is taken in the Reference No 8 against 
the admissibility of the previous petition 
of the client which it was said was only 
admissible in contradiction or corrobora^ 
tion of previous testimony and that there 
was nothing in the evidence to corroborate, 
I think the petition was improperly used, 
for the question by which it was made 
evidence was a leading one. But this 
rather goes to the weight of the evidence 
so elicited than its admissibility. And the 
matter of weight I have considered, for 
it may be that the question was put in 
this form to bind a witness who was dis- 
posed to go back on what he had previously 
said. But in law the effect was the same 
as if, without the petition being put in or 
shown the witness was asked whether he 
did not make each of the statements in it. 
An affirmative answer made the petition, 
though improperly elicited, substantive evi- 
dence in the case It became incorporated 
with and part of the evidence taken on 
oath. The petition was of course evidence 
of a step taken in the proceeding and would 


be corroborative to the extent that there 
was evidence on the record which it might 
corroborate. 

The evidence must doubtless establish 
the practitioner’s guilt beyond all reason- 
able doubt. If it be said that the trial 
being of a 5'w«5^-criminal character the 
evidence must be incompatible with any 
theory as the innocence of the accused, 
the answer, I think, is that we may in this 
case consider, a? I have said, both the evi- 
dence offered against the Pleader and his 
answer to the charge. Further, it may be 
(as urged) that the mere acceptance of a 
vakalatnama does not bind the Pleader 
to appear on every day of the proceeding 
in which it is given, for the giving of the 
vakalatnama may be accompanied by 
special terms, or other circumstances may 
affect the matter. But I am of opiniou 
that all that the prosecution has to prove 
is a prima facie case and that when as here 
(except in Reference No. 9 where it was un- 
necessary) it is shown that a Pleader has 
accepted a vakalatnama in a general and 
common form, this is sufficient to start 
the case against him, and if it be desired 
to show that there was any special contract 
accompanying the acceptance of the vaka- 
latnama, the burden of proving this, as 
a matter specially within his knowledge, 
is on the Pleader. If again it is alleged 
that the Pleader who has accepted a vaka- 
latnama has discharged himself, he must 
show that he has properly done so with 
sufficient notice to his client and with 
intimation to the Court. 

If again a Pleader stipulates for pay- 
ment of fees before he does any work he 
is not bound to do such work without such 
payment. If, however, he accepts a va- 
kaiatnama without such stipulation, that 
is, gives credit to his client, he must proceed 
to represent him, even though unpaid his 
fees, until either his client discharges him 
or he properly discharges himself 

Applying these general principles to the 
present case, I am of opinion that the 
obligation to attend Court as charged is 
prima facie established, that no special 
contract affecting the general inference 
to be drawn from the acceptance of the 
vakalatnama has been established, nor 
any valid self- discharge. 

1 am of opinion that the Pleaders^ other 
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thanD. P. Chakraburtty in Re^^erence No. 4 
who is shown to have been engaged for 
one application, only abstained from at- 
tendance at Court when there was a duty 
upon them to attend and that the absten- 
tion was without lawful excuse from mo- 
tives of sympathy with the haria^, and 
that they, therefore, in fact acted in fur- 
therance of it, in breach of their duty 
towards their client and the Court. Tliis 
follows from the finding which rejects the 
defence of fear. It was by public resolu- 
tion expressed to be a common object 
of the hartal movement to boycott the 
Court*. A meeting of Pleaders called by 
the legal practitioner in Reference No. S 
was then held at which it was resolved 
to bow to the popular will. And in fact 
all the Pleaders against whom proceedings 
are taken abstained from attendance, though 
they had business in Court which properly 
called for it. If we exclude, as I do, the 
theory of fear, the only inference to be 
drawn is that the intention of the Pleaders 
by their overt act of non-attendance when 
bound to attend was in furtherance of the 
hartal. There is no evidence that the 
hartal was part of the non-co-operation 
movement and that the Pleaders charged 
are not non-co-operators is shown by their 
appearance before us. 

There is, I think, a stronger case in favour 
of the Pleader in Reference No. 8 on the 
question whether the evidence establishes 
duty to attend Court, seeing the nature 
of the relations between him and his client, 
the explanation given and the evidence. 
But on the other point in this case it is 
shown that the Pleader, who is Secretary 
of the Bar library, convened the meeting 
to determine whether the hartal was to be 
obeyed, a meeting which was followed 
in fact by obedience to the hartal resolu- 
tion. 

Such action is not permissible because 
the question whether a resolution declaring 
a hartal directed against the Courts is to 
be approved and obeyed or not is not a 
question which can be at all con- 
sidered by a legal practitioner. There is 
no question for discussion since the answer 
must necessarily be a disapproval of the 
boycott, though it would be of course law- 
ful to meet to consider measures of self- 
ielence or means of combating it 
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As regards the question whether these cases 
fall under clause (i) or clause (/) of section 
13 of the Legal Practitioners Act, I am 
disposed to think they fall under both claus- 
es, that is under clause (b) in so far as they 
involve neglect of duty towards the client 
in accepting a vahalatnama and without 
excuse not fulfilling the duties involved 
in such acceptances ; and under clause (/) 
in so far as the practitioners' conduct was 
directed against the Court by abstention 
from attendance on account of the hartal. 
In the present case the two are closely 
connected, because one and the same act 
constitutes the neglect and furtherance 
of the hart il. It is plain on the view of 
the facts here taken that one or other sec- 
tion applies. The matter is of no practi- 
cal importance in any event, particularly 
having regard to the order which we are 
about to pass in these cases. 


Refkrkn'.'ics Nos. 4, 7, 8 & 9 of 192. 

Mookerjee» J,-* These are four refer- 
ences made by the District Judge of Noa- 
khali under section i f of the Legal Prac- 
titioners Act in respect of six Pleaders. 
Reference No. 4 relates to Babu Rajani Kanta 
Bose and Babu Purga Prosanna Chak- 
raburtty, Reference No. 7 to Babu Rajani 
Kanta Nag and Babu Priya Nath Rai Chau- 
dhuri, ReferenceNo.<S to Babu Annada Charan 
Roy, and Reference No. 9 to Babu Surendra 
Kumar Nag. The references raise important 
questions of principle, which are of first im- 
pression and affect a large section of the 
legal proiCwSsion in this Presidency ; they 
may be conveniently con.sidered together, 
though the investigation by the vSubor- 
dinate Court proceeded, in each case, on 
evidence separately recorded. 

It appears that in the month of May 
last, there was considerable excitement 
in the town of Noakhali, due to sympathy 
for tea garden coolies stranded at a neigh- 
bouring place called Chandpur. At a pub- 
lic meeting, convened in the Town Hall 
by the Local Congress Committee, a reso« 
lution was carried that complete hartal, 
that is, cessation of public activity of every 
description, should be obser\"ed as an expres- 
sion of the indignation of the community. 
At a second public meeting, it was resolved 
that those who might not loyally follow 
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the previous resolution, should be punished 
with social boycott or in some equally deter- 
rent manner. Subsequently, an infor- 
mal meeting was held in the Bar Library, 
at the instance of Babu Ananda Charan 
Roy, one of the Pleaders whose cases have 
been reported to us, and the opinion was 
expressed by the majority that it was not 
safe to disobey the public feeling which 
ran very high. It may be added that there 
is no evidence to show that the hartal thus 
proclaimed, though possibly inspired by 
the method adopted by non-co-operators, 
was in any way connected with that poli- 
tical movement. But it cannot be disputed 
that the object was to paralyse the work 
of the Courts and to bring judicial admi- 
nistration to a standstill. This result was 
in fact achieved, for all the Pleaders except 
two, ceased to attend the Courts during the 
period of the hariiL from the 23rd May 
to the 3rd June. The consequence was 
that cases, when they were taken up for 
disposal on the appointed dates, had either 
to be postponed or decided ex parte or dis 
missed for default. On the reports of the 
Judicial Officers presiding ov^er the Courts 
where this took place, the District Judge 
has submitted the matter to this Court for 
disciplinary action against the Pleaders 
concerned. Apart from the special facts 
of each case, which will be considered 
later, three fundamental questions emerge for 
consideration, namely, first, when a Pleader 
has accepted a vakalatnama, is he bound 
to appear to conduct tlie case in its various 
stages ; secondly, if he is .so bound, does 
the liability continue till he has discharged 
himself by recourse to the appropriate 
procedure ; and, thirdly, does failure to 
appear to conduct the case before he has 
so discharged himself, render the Pleader 
liable to disciplinary action by the Court? 

As regards the first question, it is essential 
to point out that a Pleader must be duly 
appointed before he can appear, act and 
plead in a case. Reference may be made 
to r. I and rr. 4 (i) and 4 (2) of O. Ill of 
the Code of Civil Procedure, igo8. 

“Any appearance, application or act in or to 
any Court required or authorised by law to be 
made or done by a party in such Court, may, 
except where otherwise expressly provided by 
any law for the time being in force, be made or 
done by the paity in person, or by his recognised 
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agent, or by a Pleader duly appointed to act on 
his behalf. 

Provided that any such appearance shall, if 
the Court so directs, be made by the party in per- 
son. 

"The appointment of a Pleader to make or do 
any appearance, application or act for any person 
shall be in writing, and shall be signed by such 
person or by his recognised agent or by some othur 
person duly authorised by power-of-attorney to 
act iu his behalf.*' 

"Every such appointment, when accepted by 
a Pleader, shall be filed in Court, and shall be 
considered to be in force until determined with 
the leave of the Court, bv a writing signed by the 
client or the Pleader, as the case may be, and filed 
in Court, or until the client or the Pleader dies 
or until all proceedings in the suit are ended so 
far as regards the client." 

It has ]>een argued in this Court that 
although when a Pleader has accepted a 
valakatmma and filed it in Court, he there- 
by becomes authorised to act and plead 
on behalf of his client, it does not follow 
that he is under an obligation to do so on 
a particular occasion. In my opinion, 
this contention has been too broadly for- 
mulated. A Pleader who has accepted a 
vakalatnama and filed it in Court is ordi- 
narily bound to appear and conduct his 
case, in the absence of an agreement to the 
contrary. It is concei'^^able that the vaka- 
lalnama may not set out explicitly all the 
terms of tlie engagement between the Pleader 
and his client, and amongst these there 
may be implied terms sanctioned bv well- 
known and well-established usage of the 
l)rofcssioti. To take one example, at the 
tiui? the vakalatnama is accepted and filed, 
there may be an understanding, express 
or implied, that the Pleader will appear to 
conduct the case only on one occasion, or 
only after he has been paid the fees settled, 
or only after he has been furnished with 
the requisite papers. Reference may in this 
connection be made to the judgment of 
Mr. Justice Phear delivered with the con- 
currence of Mr. Justice Dwarka Nath Mitter 
in Gopeenath Mudduck, In re (9) (Rule 359 
of 1870). In that case, a litigant who 
was respondent in an appeal from 
appellate decree in this Court, which 
had been decreed ex parte, had engaged 
Babu Hati Mohan Chakraverty, a Vakil 
of this Court, to apply for re-hearing. On 
the 26th May 1870 the petitioner moved 
the Court to compel the Vakil to appear 
aud argue his case, alleging that the Pleader 
had been paid his fees, and yet had declined 
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to attend and plead his case. The Court 
accordingly called upon the Vakil to answer 
the allegation. The Vakil stated that he 
had been paid onh^ one-half of the fee agreed 
upon. The Court thereupon directed 
the Vakil to return the amount paid to 
him, and ruled that the acceptance of a 
vakalatnama by a Vakil of the High Court 
should in all cases be unconditional. But 
it is plain, that notwithstanding this ex- 
pr.ession of opinion, vakalainamas have 
been accepted by Vakils in this Court, sub- 
ject to conditions implied by well-known 
usage, as is clear from the decision in Ram 
Koer V. Puna Koer (14). I am bound to add, 
however, that the true import of the obser- 
vations made by Mr. Justice Phear was not, 
it seems to me, correctly appreciated by 
Sir Richard Garth, C. J. The view indi- 
cated by Phear, J., that if once a legal prac- 
titioner accepts a brief, he is bound to plead 
the cause of his client, whether he is paid 
his fee or not, is not in conflict with the 
opinion maintained by Garth, C. J., that a 
legal practitioner may, both as a matter 
of right and of professional propriety, in- 
sist upon the payment of his fee before he 
reads his brief or pleads his client’s cause. 
As Garth, C. J., hinivSelf points out, if a legal 
practitioner takes a brief without a fee and 
without informing his client that the fee 
must be paid before he attends to the case, 
he cannot with propriety recede from it, 
without due notice to his client, upon the 
ground that the fee is not paid. To my 
mind, the tnie position is that the accept- 
ance of a vakalatnama with the usual 
terms, which is filed by the Pleader in 
Court, prima facie places him under an 
obligation to appear and act on behalf of 
his client ; and, if he fails to perform what 
is thus prima facie his duty, he must be 
ready to justify his conduct by proof that 
the client had failed to fulfil an implied 
term of the engagement, such as the ad- 
vance payment of fee or the supply of the 
requisite papers or such like circumstances, 
which perhaps, cannot, at least need not 
for our present purposes, be exhaustively 
enumerated. This view is identical with 
that adopted by Mr. Justice Sankaran Nair 
and Mr. Justice Sundara Aiyar in Muni- 
reddi v. Venkata Rao (10), where the prin« 
dple was enunciated that a Vakil is bound 
(14) 3 Shome 75. 
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to appear and conduct his case, even if the 
fee or any portion thereof remains unpaid, 
in the absence of any agreement to the con- 
trary, or at least, notice to the effect to the 
client in sufficient time to enable him to 
make other arrangements, see the 
statement by Mr. Justice Sundara Aiyar 
in liis luminous lectures on Professional 
Ethics, page 270, and Rally Churn v. 
Carapiet (15). Reference may also be made 
to the observations of Lord Westbury 
in Solicitor, In re (16), which favour a 
strict view of the duties of a Solicitor ; and a 
similar opinion was expressed by Totten- 
ham and Trevelyan, JJ., in Satis Chunder 
v. Saroda Prasad (17). But, as was 
pointed out by Wallis, C. J., in Muthu 
Krishna Yachendra Bahadur v. Nurse 
(ii), the decisions of Lord Tenterden in 
Rowson V. Erie (18), of Tindal, C. J., in 
Vansandau v. Browne (iq) and Lawrence 
V. Potts (20) and of I^ord Esher in Under- 
wood v. Lewis (21) favour a less stringent 
view of the duties of a legal practitioner. 
It is not necessary, however, for the deci- 
sion of the cases now before us, to inves- 
tigate in further detail this and correlated 
aspects of the matter, such as that raised 
in Mohcshpnr Coal Company v. Jotindra 
Nath Gnpia (22). 

As regards the second question, it is clear 
that when a Pleader has accepted a vaka- 
latnama with or without implied conditions 
his liability continues, till he has discharged 
himself by recourse to the appropriate 
procedure. It is a mistake to suppose, 
however, that this is a matter solely bet- 
ween the Pleader and his client. The sta- 
tutory provisions on the subject leave 
no room for doubt that the appointment 
of a Pleader, when filed in Court, with his 
acceptance, continues in force until de- 
termined with the leave of the Court by a 
writing signed by the client or the Plea- 

(15) 2 Shome 124. 

(16) 4 B. E. R. P. C. 29; 2 Sat. P. C. J. 533 
(P. C.). 

(17) 25 Ind. Cas. 510 ; 19 C. L. J. 432. 

(18) (1829) Mood. & Mai. 538. 

(10) (1832) Q Bing. 402 ; 2 Moo. & Sc. 543 ; t 

D. P. C. 715 ; 2 E. J. C. P. 34; 131 E. R. 667; 35 
R. R 571. 

(20) (1834) 6 C. & P. 428. 

(21) (1894) 2 Q. B. 306 ; 64 E. J. Q. B. 60 ; 9 
R. 440 ; 70 E. T. 833 ; 42 W. R. 517. 

(22) 18 Ind. Cas. 313 ; 40 C. 386 ; 17 C. W. N, 
278, 
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der, as the case may be, to this rule, there 
are two exceptions, namely, first, the death 
of the client or the Pleader, and, secondly, 
the termination of the proceedings in the 
suit so far as regards the client. An in- 
stance of the application of this rule is 
furnished by the decision of Harington, J., 
in Atul Chandra Ghose v. Lakshman 
Chunder Sen (23). See also Prabhu Lai 
V. Kumar Krishna Dutt (13) Prabhu 
Lai V. Kumar Krishna Dutt (12). The 
principle has been recognised for more than 
half a century, as is clear from section 18 
of Act VIII of 1859 and section 39 of Act 
X of 1877 and Act XIV of 1882, which 
were applied in the cases of King v. King 
(24) and Watkins v. Fox (25). It is not 
difficult to realise that serious uncertain- 
ties and incon\reniences might arise in the 
conduct of judicial proceedings, if the 
appointment of a Pleader, made in writing 
and lodged in the Court where the case was 
to be tried, could be revoked without the 
knowledge and sanction of the Court. 
It is further well-settled that the legal 
practitioner must always give reasonable 
notice of his withdrawal from the case to 
his client; Hohy v. Built (26), Harris v. 
Osbourn (27), Nicholls v. Wilson (28), 
Whitehead v. Lord (29). 

As regards the third question, it is plain 
that the failure of a Pleader to appear to 
conduct the case before he has discharged 
himself in the manner prescribed by law, 
unless such failure can be justified, renders 
him liable to disciplinary action by the 
Court. It is neither practicable nor neces- 
sary to have a complete enumeration of 
justifying circumstances which must ne- 
cessarily depend upon the facts of each 
case. In view of the arguments addressed 
to the Court, I may, however, state that, 
in my opinion, it may be successfully urged 
as a justifying reason for failure to attend to 

(23) 2 Ind. Cas. 830 ; 36 C. 609 ; 13 C. W. N. 
1172. 

(24) 6 B. 416 at p. 429: 3 Ind. Dec. (K. S.) 733. 

(25) 22 C. 943 ; II Ind. Dec. (n. s.) 626, 

(26) (1832) 3 B. & Ad. 350; I L. J. (N. s.) K. B. 
121; no E. R. 131; 37 R- R 444- 

(27) (1834) 2 Cr. & M. 629; 4 Tyr. 44.5 : 3 
J. (N. s.) Ex. 182; 149 E R. 9T2; 39 R. R- ^72. 

(28) (1843) II M. & W. 106 ; 2 Dowl. (kt. s.) 
1031; 12 L. J. Ex. 266; 152 E. R. 734: ^3 R* R 523- 

(29) (1852) 7 Ex. 691; 2.1 E. J Ex. 239; 155 
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a case, that the absence was in fact due to 
overriding pressure of circumstances beyond 
the control of the Pleader, notwithstanding 
an honest dcvsire on his part to perform his 
duty towards his client and towards the 
Court. No formula can be framed to enable 
us to measure accurately the nature and 
extent of such pressure, but, to my mind, 
it is essential that the Pleader, in full ap- 
preciation of his duty as the representative 
of his client and as an officer of the Court, 
should have been sincerely anxious to pro- 
tect the former and to assist the latter. 
The relation of Pleader and client has been 
described by some as that of principal and 
agent, and by others as that of master and 
.servant, in a limited and dignified sense, 
Maruga Cheity v. Rajasami (30). It may be 
a matter for controversy how for these 
analogies hold good ; but, in any event, the 
relation involves the highest personal trust 
and confidence, so much so that it cannot 
be delegated without consent. The Plea- 
der by his obligation is bound to discharge 
his duties to his client with the strictest 
fidelity and is answerable to the disciplinary 
jurisdiction of the Court for dereliction of 
duty. A Pleader, however, is more than 
a mere agent or servant of his client. He 
is also an officer of the Court, and as such 
he owes the duty of good faith and honour- 
able dealing to the Courts before which he 
practises his profession. His high voca- 
tion is to inform the Court as to the law 
and facts of the case and to aid it to do jus- 
tice by arriving at correct conclusions. 
The practice of the law is not a business 
open to all who wish to engage in it; it is 
a personal right or privilege limited to 
selected persons of good character with spe- 
cial qualifications duly ascertained and 
certified : it is in the nature of a franchise 
from the State conferred only for merit 
and may be revoked whenever misconduct 
renders the Pleader holding the license 
unfit to be entrusted with the powers and 
duties of his office. Generally speaking, 
the test to be applied is whether the mis- 
conduct is of such a description as shows 
him to be an unfit or unsafe person to enjoy 
the privileges and to manage the business of 
others in the capacity of a Pleader, in other 
words, unfit to discharge the duties of his 

(30) 14 Ind. Cas^/ 2^3 I J *2 M. E. J. 284 ; (1912) 
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office and unsafe because unworthy of con- 
fidence, His office is a very badge of res- 
pectabiUty. a patent of trustwortj^ws, 
derived from his position on the Courts 
roll of Counsel ; consequently, he ought 
not to be suffered to pass for what he is not. 
Amongst various types of misconduct, there 
is none more reprehensible than such conduct 
-as tends to impede, obstruct, or prevent 
the administration of the law or to destroy 
the confidence of the people in such admi- 
nistration; and any attempt on the part 
of a Pleader to boycott the Courts or to 
obstruct the administration of justice by a 
resort to any form of device, constitutes, 
in my opinion, ground for disbarment or 

suspension. 

Before we pass on from these general 
observations to a consideration of the spe- 
cial facts of each case, it is necessary to 
notice an argument which was advanced 
an all the cases. It was contended that the 
proceedings under section 14 of IvCgal 
Practitioners Act are guasi-cnmmal in 
character and must be based on evidence 
cogent and conclusive, such as is deemed 
ncccss&ry for ft conviction in ft criniinftl 
case ; in support of this proposition reliance 
was placed upon observations in the deci- 
sions in Nilkuni Bisims, In re (i), Kotita 
Subba Chetii v. Queen (5). Govmmmt 
Pleader v. Kaghmath S. Sule (2). In 

my opinion, it is plain that the proceeding 
is not of a criminal nature; see Govern- 
meivl Pleader v. Bhaguhhai (31), though as 
pointed out in Nando I.al Roy v. Baserah m 
and NaUasivanPiUaiv. Ramalmgam Pillar 
it is undoubtedly a judicial proceeding. 
It was ruled in the cases of Hardmck. In re 
(34) and Bede. In re ; Davy, Ex parte (35) 
that as the Court in making an order 
striking a Solicitor off the rolls for 
misconduct docs so iu the exercise of 
its disciplinary powers over its own 
officers and not in the exerase of its cn- 
minal jurisdiction, an appeal lies from such 


(31) 16 lad. Cas. 788 ; 36 B. 606 ; 14 Bom. h. 
R. 700; 13 b. J. 913* /• 

{vt\ 50 I»d. Cas. 806; as C. W. N. 560. 

(33) 41 Ind. Caa. 305 ; 3a M. I/. J. 40a ; (19*7) 
M. W. N- 303 : 6 I«. W. 364; 18 <h. I,. T. 785. 

(34) (16B3) IS' Q* *48 i 53 !<• J* *• Q" ® 4 1 
aioX. T. 584 ; 3a W. A. 191 * 

(35) 1 ^**^ * 
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order to the Court of Appeal. The same 
principle was recognised by I^ird Mansfield 
in BrounsaU, Ex parte (36), when he over- 
ruled an objection to disciplinary proceed- 
ings against an Attorney who had been 
comicted of felony, on the , ground that 
the only misconduct imputed to him was 
the very offence which had formed the 
basis of his conviction. The same view 
has been affirmed by the Supreme Court 
of the United States in RandaU v. Bringham 
(37), and Watt, Ex parte (3.'^). The ^ 
position appears to be that these proceedings 
arc neither civil suits nor criminal prose- 
cutions: Janak Kishore, In the matter of (39). 
They are special proceedings resulting from 
the inherent powers of the Courts over 
their officeis. Their object is to preserve 
the purity of the Courts and the proper 
and honest administration of the law. 
The purpose of suspension and disbarment 
is to protect the Court and the public from 
legal practitioners who, disregarding the 
sanctity of their office, pervert and abuse 
the privileges annexed to the responsible 
office they have secured from the Court. 
The form of procedure, consequently, is 
not of controlling importance, so long as 
the essentials of fair notice and opportunity 
to be heat'lare present: Ganapathy Sastri, 
In re (40). Section 14 of the Legal Practi- 
tioners Act, which describes the procedure 
for investigation when a charge of unpro- 
fessional conduct is brought in a subordi- 
nate Court against a legal practitioner, 
provides that the presiding officer shall 
send him a copy of the charge and also 
a notice that on an appointed day the 
charge will be taken into considmtion. 
This section does not make it obligatory 
on the Pleader to submit a written defence 
and does not even provide for his compul- 
$oty presence or orod examination. [A Plea~ 
der. In re (41)] but it does lay down that 


(16) (1778) 3 Cowpet 8*9; 98 B, R'JtsSs*' 

(37) (iteS) 7 Wallace 523: i 9 Law. Ed. 285.. 

(38) (1882) 17 Otto 265. 

(39) 37 ^d. Cas. 484: 1 P. h. ]• 576; (* 9 * 7 ) 

3^ 19 M. I». J. 504 : 6 M, L. 
^■<4// M. L. X. 2371 7 Ct. I*. 

J. 33 a< 
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the presiding officer shall receive and re- 
cord all evidence properly produced in 
support of the charge or by the Pleader 
presumably in answer to the charge. The 
essence of the matter, consequently, is that 
the Pleader must be allowed an opportunity 
of making his defence : Southekal Krishna 
Rao, In the matter of (42), Golab Khan, In re 

(43) , Second Grade Pleader, In the matter of 

(44) , Government Pleader v. Maganlal (45). 
The Pleader need not make any defence 
if he so chooses, though I am emphatically 
of the opinion that he should be absolutely 
candid with the Court in such a proceeding. 
He may, howsoever, unwisely decline to 
render any assistance to the Court, main- 
tain a stolid silence and take up the posi- 
tion that the case against him must be com- 
pletelj^ proved. But if he does adopt such 
an attitude, he obviously runs a grave risk, 
for even in a criminal case section 342 of 
the Criminal Procedure Code provides that 
if an accused person refuses to answer a 
question put by the Court, the Court and 
the Jury, if any, may draw such inference 
from such refusal as it thinks just ; see 
section 114, 111 . (6) of the Indian Evidence 
Act ; Emperor v. Dwijendra Chandra (46). 
On the other hand, if the Pleader does sub- 
mit a written statement in anwser to the 
charge, the Court is bound to take it into 
consideration and may draw such inference 
as legitimately arises from its contents. 
To take an example, if the Pleader in liis 
written statement seeks to justify his con- 
duct on certain allegations of fact, it may 
well be inferred that the conduct was not 
justifiable on other hypothetical or imagin- 
able grounds. A singular illustration of 
such a contingency was furnished in the 
course of argument in one of thp cases now 
before us. It was urged with considerable 
insistence that the failure of the Pleader 
to appear in Court on the appointed day 
did not render him liable to disciplinary 
action, inasmuch as it had not been affirma- 
tively established that he had been 


(42) 14 I. A. 154 ; 15 C. 152 ; 12 Ind. Jur. ii; 
5 Sar P. C. J. 96 ; 7 Ind. Dec. (N. s.) 685 (P. C.) 

(43) 15 W. R. 171 ; 6 B. I,. R. 83. 

,(44) 24 M. 83. 

(45) 9 Bom, It, R, 966. 

(46) 31 Ind. C«a. 164 ; 19 C. W, N, 1043 ; xd 
Cr« I/. J. 724, 


offered his fee for the day by the client. 
But in answer to a question put by the 
' Court, the reply was given that even if 
the fee had been tendered, it would not have 
been accepted, as the Pleader had decided 
not to attend the Court on account of the 
hartal. In my opinion, when in answer 
to a charge made against a Pleader, a writ- 
ten statement has been filed in a proceeding 
under section 14, it is not obhgatory on the 
Court to rule out all conceivable hypothe- 
tical grounds which could have been, but 
had not been, set up in answer. The jus- 
tice of the case may ordinarily be met, 
if the enquiry proceeds on the basis of the 
charge and the answer. 

In one of the cases, an additional point 
was urged with some emphasis. It was 
contended that no disciplinary action can 
be taken by the High Court when the 
District Judge and the Judge of the Sub- 
ordinate Court are not agreed as to the 
specific provision of section 13 which covers 
the misconduct attributed to the legal prac- 
titioner concerned. This argument is mani- 
festly untenable and is based upon a mis- 
apprehension of the scope of the authority 
of this Court in the exercise of its discip- 
linary jurisdiction. vSection 14 contemplates 
'an enquiry and report by the Subordinate 
Court. This is forwarded by the District 
Judge with his opinion thereon. As pointed 
out in Rasih Lai Nai:, In the matter of (47) , 
the ultimate decision rests with the High 
Court and the authority of this Court is not 
taken away by any divergence of opinion 
between the J udge of the Subordinate Court 
and the District Judge, either as to the 
facts, or as to the law applicable. It is 
consequently immaterial that while the 
Judge of the Subordinate Court thought 
that the facts attracted the operation of 
section 13 (6), the District Judge deemed 
the case governed by section 13 (/), I 
am further of opinion that the case is real- 
ly comprehended within the scope of both 
the clauses of section 13 just mentioned; 
the conduct of the Pleader was reprehen- 
sible not only because he neglected his duty 
towards his client, but also because he 
sympathised with and acquiesced in a boy- 
cott of the Courts; the former makes 

(47) 38 lud. Cas. 980 ; 44 C. 639 \ 20 C. W. N 
1284 ; 24 C I^. J. X90 1 x8 Cr. hi h 
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clause {b), the latter makes clause {/), ap- 

^^In^Reference No. 4, we are called upon 
to consider the cases of Babu Rajam 
Kanta Bose and Babu Durga Prosanna 
Chakraburty. As regards Babu Rajam 
Kanta Bose, it is plain that his conduct 
was reprehensible. He was present at 
the public meeting where the harial reso- 
lution was carried and took an active part 
in the proceedings. He then absented 
himself from Court and did not appear 
in the case in which he had been eng^ed. 
He has not shown cause, and we have been 
informed that he has retired from the 
practice of his profession. It is, consequ- 
Ltlv not necessary to discuss this matter 
further. As regards Babu Durga Prosanna 
Chakrabarty, the evidence indicates that 
his services were engaged by the client for 
only one occasion, consequently his failure 
to appear on another occasion does not 
suppo^rt the charge of professional mis- 

conduct. j 

In Reference No. 7, we are concerned 

with the cases of two Pleaders, Babu Raiam 
KMta Nag and Babu Priyanath Rai 
Chaudhri The evidence makes it abund- 
antly clear that these Pleaders had accept- 
ed a vakalatnama and yet did not appear- 
in Court when their case was taken up. 
There can be no doubt that they acted in 
this manner, because they were in sympathy 
with the hartal resolution, and it is idle 
for them to urge that they had no inten- 
tion to boycott the Court or paralyse the 
administration of justice. I /eel no doubt 
that they could have attended the Court, 
2 tiieS^ernment Pleader and the Public 
Prosecutor had done, and that the nsk of 
consequent inconvenience and possible 
humiliation by an irritated pubhc has been 
unduly magnified. I consider that iheii 
conduct in not attending to the case m which 
they had been engaged was unjustifiable, 
and they have rendered themselves hable 
to disciplinary action by this Court. 

In Reference No. 8, we have to deal with 
the case ot Babu Annada Charan Roy, 
In his written defence, he has urged that 
no one could safely ignore or disregard the 
hartal resolution adopted by an indignant 
public, but he has also added that he con- 
ffldered it safe and desirable to bow down 
to the popoUix will. The evidence^shows 
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that he had convened the meeting at the 
Bar Library where the opinion was expres- 
sed by the majority that it was not safe to 
disobey the strong public feeling. I thi^ 
there is no reasonable doubt that he 
acquiesced in the hdttal resolution and nejj- 
lected to perform his duty towards bis 
clients and towards the Court. TWs, in my 
opinion, makes him liable to disciplinary 
action b}^ this Court. 

In Reference No. 9, we have to consider 
the case of Babu Surendra Kumar Nag. In 
my opinion, his conduct was far more re- 
prehensible than that of the other Pleaders, 
and the line of defence adopted in the 
lower Court as also in this Court has placed 
him in a position of great peril. He was 
engaged hy one Azam-ud-Din as Pleader in 
a suit which resulted in a sale of the’property 
of his client. He then applied to have the 
sale set aside ; the matter was fixed for 
hearing on the 28th Mav ic)2i. The client 
saw him at his house in the morning and 
requested him either to file a list of the 
witnesses present or to make an applica- 
tion to the Court for adjournment. The 
Pleader refused the request. The client then 
went to the Court but as he was illiterate 
and ignorant of the number of the 
case, he could not take steps to apply for 
adjournment. The case appears to have 
been postponed along with other cases till 
the 30th I\^ay. The client, however, was 
not apprised of this, and the case was dis- 
missed for default, as on the adjourned 
date neither he nor his Pleader v\ as present. 
On the 14th June the Pleader presented 
an application for restoration of the case, 
which recites that as hcivUil prevailed at 
the time and as Pleaders and clerks did not 
attend Court and as the petitioner himself 
could not take steps by reason of his 
illiteracy, he could not appear on the date to 
which the case was adjourned without his 
knowledge. In view of the statement com 
tained in this petition, which was signed 
by the Pleader himself, it is difficult to 
understand how the charge of unprofes- 
sional conduct could be seriously met. It has 
been urged, however, that as no vakaM-> 
nama was, filed along with the application 
for reversal of sale, the Pleader was not 
liable to attend on the apjpointed date. 
There is no foundation whatever for this 
contention, for it is well-settled that no 
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fresh vakalatmma is necessary to entitle 
the Pleader to appear in proceedings sub- 
sequent to the decree, Shah Mukhun v. 
Sreekishen Singh (48), Sutio Churn v, Suroop 
Chunder Doss (49), Gopal Jayachand v. Har- 
govind Khushal (50), Sadashiv Ganpairao v. 
Vithaldas Nanchand (51). The Pleader did not, 
in fact, present the application for reversal 
of the sale, and, subsequently the petition 
for restoration of that application, on the 
strength of his appointment as Pleader in the 
suit ; and no weight can be attached to the 
fact that a fresh vakalatnama was not 
filed. There is also no force in the conten- 
tion that he was not paid his fees, be 
did not demand his fees and would 
not have attended the Court even on pay- 
ment. The truth is he sympathised with the 
movement for boycott of the Court and 
considered it safe and desirable to bow down 
to the popular will, llis conduct is, in my 
opinion, not capable of justification on any 
imaginable ground and can only be charac- 
terised as amounting to a deliberate and reck- 
less disregard of the interest of the illiterate 
and ignorant litigant who had the misfor- 
tune to engage his services. As observed 
by the Sj^ecial Bench of seven Judges 
in Roopnath Banerjee, In re (52) his case 
has undoubtedly not been improved by the 
sophistical arguments put forward to sustain 
an indefensible position, and he has clearly 
rendered himself liable to disciplinary action 
by the Court. 

I desire to add that the conduct and 
attitude of the Pleaders whose cases we have 
been called upon to consider, appear, in 
my judgment, to be lamentably deficient 
when tested from the standpoint of the 
honour and dignity which we are accustomed 
to associate with gentlemen who claim the 
position and privileges of members of the 
legal profession. As observed in Government 
Pleader v. Jagannath (33), their position 
as a privileged class enrolled for the purpose 
of rendering assistance to the Courts in the 
administration of justice, their special 


(48) 

8 W. R. 92. 


<^ 49 ) 

za W. R. 465. 


1301 

5 B. H. C. R. 

(A. C. J.) 83. 

3 Z) 

20 B. Z98 ; zo Ind. Dec. (N. s.) 69Z. 


z Shome Z23. 


( 53 ) 

2 Ind. Cas. 264; 
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training and their responsible practice gave 
them influence with the i>ublic, and it was 
their duty to use that influence so that 
the administration of justice might not be 
brought into contempt : Jivanlal Varajrai 
Desai, In re (54). They should have 
been actuated by a* keen sense of 
duty and loyalty to the Courts and to 
their clients. They should have made a 
strenuous endeavour to resist and defeat 
the ignoble attempt to boycott the Courts 
and to imperil the administration of justice. 
Their paramount duty was, in the language 
used by Lord Shaw [Krishnasawmy 
Aiyar, In the maker of (53) affirming 
Krishnasawmi Aiyar, In re (56)] 
to co-operate with the Court in 
the orderly and pure administiation 
of justice. It is thus a matter of the 
deepest concern that they passively 
acquiesced in, if not actively sympathised 
with, the movement to paralyse the Courts, 
and, what is most deplorable, they did not 
hesitate to cast baseless aspersions on the 
judicial officers who instituted these discip- 
linary’’ proceedings solely with a view to 
vindicate the authority and maintain the 
dignity of the Courts. 

References Nos. 4, 7, 8 & 9 of 1921. 

Sanderson, C. J.— After due considera- 
tion we have decided to take no further 
action in respect of the References No. 4 
of 1921, No. 7 of 1921, No. 8 of 1921 and 
No. 9 of 1921. Some of the reasons which 
have actuated us in coming to this con- 
clusion, are : — 

(i) that these are the first cases of the 
kind which have been brought before this 
Court ; 

{2) that the Pleaders concerned, with 
the exception of one, who has ceased to 
practise, have resumed work and attended 
the Courts ; 

(3) that there was undoubtedly a strong 
feeling in Noakhali on the occasion in ques- 
tion ; 

(54) 54 lud. Cas. 679 j 44 B. 418 ; 22 Bom. I4 
R. 13; 21 Cr. L. J. i 5 i‘ 

(55) 16 Ind. Cas. 328 ; 23 M. E. J* 114 S 16 C. 
W. N. 1081 ; 13 Cr. E. J. 680 ; 12 M. E. X. 396 j 
35 M. 543 ; 14 Bom. E. R. 1079 ; x6 C. E. J. 634 \ 
(1912) M. W. N. 963 ; 39 1 . A. 191 (P. C,). 

14 Ind Cas. 963 ; 22 M. E. J. 276; (Z9Z2) 

IE W. K. 348 1 zx M. E* % 2981 IS Cr. E* J* 42z« 
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(4^ the Pleaders may have acted in haste 
and without due consideration of the seri- 
ous nature and effect of their conduct. 

We have, therefore, decided to treat as 
leniently as possible the Pleaders concerned 
in the references now before us, in the hope 
and belief that the warning, which we now 
give, will have the effect of preventing a 
repitition of such conduct. 

It must be recognised, however, that the 
Court takes a very serious view of this 
matter. 

The Pleaders in Noakhali were a con- 
siderable body in point of numbers, 
and were persons whose influence and 
action must have had a considerable 
effect on the hartal. It is, perhaps, not 
too much to say that if the Pleaders had 
abstained from observing the hartal, it might 
have failed altogether, 01 at any rate it 
would have had much less effect. But, 
apart from this, the Pleaders are a privileged 
body, with duties not only towards their 
clients but also towards the Courts of which 
they are Pleaders, to co-operate in the order- 
13’' and pure administration of justice. 

The Pleaders in question failed to per- 
form their duties in both respects, and they 
joined in a hartal, one of the objects of 
which was to paralyse the administration 
of justice. 

Such conduct cannot and will not be per- 
mitted, whether it be on account of some 
alleged grievance in connection with the 
administration of the Courts or in furtherance 
of some movement, political or otherwise. 
Therefore, while deciding to take a lenient 
course in these cases, the first of the kind 
brought before us, we desire to make it clear 
that if such conduct is repeated in the future, 
it may entail serious conse-iuences to those 
concerned. 

N. H. References answered. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 404 of 1922. 

August 3, 1922. 

Present: — Mr, Justice Stuart. 

CHATURBHITJ -^-Petitioner 
versus 

EMPEROR — Opposite Party. 

Penal Code [Act XLV of »S 5 u), *5. 384, 385, 
—Pickeiting of shop Levv of fine f.oss in trade 
and profits - Offence PicLciimg, when criminal. 

Where a person causes loss in trade and profits 
to a trader by picketting Urs shop and forces him 
to pay a fine for persisting in the sale of foreign 
goods, he is guilty of extortion and may be con- 
victed under section 38.1 or 385 of the Penal Code, 
(p. II, col. I.) 

Picketting is not only harmless but even laud- 
able where a certain number of well-intentioned 
and law-abiding persons wi.sh to argue in a legi- 
timate and peaceful manner with a man pointing 
out to him that in his own advantage he should 
not follow a ccri uiu course and the fear of it would 
not be fear of injury within the meaning of the 
law. But when the word "picketting’' is associated 
with another word " boycotting " and when the 
boycotting is apt to proceed from o.?tracism to 
active annoyance and when the active annoyance 
has been known, in many instances, to culminate 
in bodily injury, a man who is threatened with 
picketting is put in fear of injury within the meaning 
of section 38*^ of the Penal Code. (p. 112, col. i.) 

Criminal Revision from an order of the 
Sessions Judge, Farrukhabad. 

Mr. Anandi Prasad Dube, for the Peti- 
tioner. 

JUDGMENT. — This application in re- 
vision arises out of the following facts. On 
the 29th April 1922 which was market day 
in the town of Chibramau, in the Farrukh- 
abad District, Bachan Lai, a cloth merchant, 
was carrying on business in his shop. The 
applicant and another person came to the 
shop of Bachan Lai and said to him that if 
he continued to sell foreign cloth, they would 
put pickets on to his shop to prevent his 
doing so. Bachan Lai replied that as long 
as foreign cloth was available, he would sell 
it. The applicant and his companion then 
told him that, if he did so, he would be fined 
5 per cent, of the value of his stock. He 
refused to pay the fine and pickets were 
accordingly put upon his shop who, apparent- 
ly without using actual violence, prevented 
effectively any customer reaching the shop 
of Bachan Lai for a matter of two hours. 
Owing to this circumstance he lost two 
hours' trade and the consequent profit. 
After two hours he paid the fine, obeyed 
the order not to sell foreign doth and was 
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left unmolested for the time. He made 
complaints to the Police and the Tahsildar. 
During the days following the incident of 
the 29th April he was molested by certain 
persons and threatened by one or more in 
respect of his having made complaints. 
There are other circumstances but I need 
not deal with them. These facts have been 
found by the Magistrate who tried the case 
and by the Sessions Judge. Now the appli- 
cant approaches this Court in revision upon 
the ground that on the facts no offence is 
disclosed. He has been convicted under 
section 385 and sentenced to nine months* 
imprisonment and a fine. 

The words of section 385 are these : — 

“ Whoever, in order to the rommittin" of ex- 
tortion, puTS any person in fear, or attempts to 
put any person in fear, of any injury, shah be 
punivshed with imprivSonincnt of either description 
for a term which may extend to two years, or with 
fine, or with both.’' 

The definition of ' extortion’* is given 
in section 38 ? as follows : — 

Whoever intentionally puts any person in 
fear of any injury to that person, or to any other, 
and thereby dishonestly induces the person so 
put in fear to deliver to any person any property 
or valuable security, or auytliing signed or scaled, 
which may be converted into a valuable security, 
commits “ extortion.” 

The word “i:ijnry” is defind in section 44: 

“ The word ‘ injury ' denotes any harm what- 
ever illegally caused to any person in body, mind, 
reputation or property.” 

The first point is what injury, if any, 
might have been apprehended by Bachan 
Eal. I am leaving out of account the loss 
of profit. It is an arguable point whether 
such loss of profit was or was not an injury 
under section 44. I express no opinion on 
that point. There is next the more import- 
ant factor in this case of the fine which 
Bachan Dal was compelled to pay. There can 
be no doubt to my mind that injur}' in a legal 
sense was not only apprehended by him but 
caused to him by paying that fine. There 
was further a reasonable appreheasion of 
persona] violence. What then did the appli- 
cants do? They intentionally put Bachan Lai 
in fear of injury. Their action would clear- 
ly suggest to Bachan Lai that if Bachan Lai 
did not do what they wanted, Bachan Lai 
would not only suffer in business and in 
pocket but might suffer in person. No 
other common sense view is possible. The 
learned Counsel lor the applicant addressed 
me on the subject of what he called peace- 


ful picketting and referred to what he stated 
was the practice in England. I do not con- 
sider that a discussion of the English prac- 
tice, even if correctly stated by him, would 
assist me at arriving at a decision. In 
India any man who is told that he is going 
to be picketted peacefully has every reason 
for apprehending posvsiblc physical discom- 
fort as a not unhkely result. It is clear 
that Bachan Lai was put in fear of injury 
to his person. He was also ynt in fear of 
injury to the actual money in his till, for if 
he did not pay the fine at once, he had every 
reason for supposing that the fine might be 
increased. It is clearly made out on facts 
that the applicant intentionally put him in 
fear of that injury. What was the result ? 
Bachan Lai was thereby induced to pay up 
the fine. Was lie dishonestly induced? He 
was clearly dishonestly induced within the 
meaning of the law, for the word "dis- 
honestly” is defined in section 24 of the Code 
as follows : — 

^ Whoever does anything with the intention 
o: causing wrongful gain to one person, or wrongful 
loss to another person, is said to do that thing 
* dishonestly 

Wrongful gain is gain by unlawful means 
of property to which the person gaining 
is not legally entitled. Wrongful loss is 
the loss by unlawful means of property 
to which the person losing it is legally 
entitled. These are the definitions in 
section 23. Now it is clear that the 
applicant or anybody else was not entitled 
to that fine which was taken from Bachan 
Lai, and it is equally clear that Bachan 
Lai was legally entitled to the money which 
he paid, as that fine and the means used 
being threats directed against the man’s 
business explicitly and impliedly against 
his person, were unlawful. So 1 find that 
every ingredient in the offence of extortion 
was made out and the conviction might 
very well have been under section 384 for 
the actual commis.sion of the offence. The 
conviction under section 385 is equally 
good. Bachan Lai was put in fear of in- 
ju y in order to the commission of extor- 
tion. The conviction is thus a good con- 
viction. 

I Wish to be clearly understood upon 
the subject of picketting. The point is 
not whether picketting in itself is illegal. 
I do not propose to discuss this large sub- 
ject exhaustively. "Picketting" is not, as 
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^ar as I know, a word that has ever been 
legally defined. It may have been, but 
I am not aware of it. The word means 
different things to different people. If 
all that is meant by picketting is that a 
certain number of well-intentioned and 
law-abiding persons wish to argue in a 
legitimate and peaceful manner mth a 
man, pointing out to him that in his own 
advantage he should not follow a certain 
course, there can be no doubt that such 
a proceeding is not only harmless but, in 
many cases, it may be laudable, and if 
picketting to the ordinary mind meant 
nothing more than that, the fear of picket- 
ting would not be fear of injury within 
the meaning of the law. But when un- 
fortunately the word “picketting" has come 
to be associated with another word “boy- 
cotting" and when the boycotting is apt 
to proceed from ostracism to active annoy- 
ance and when the active annoyance has 
been known, in many instances, to culmi- 
nate in bodily injury, then I take it 
that a man who is threatened with pick- 
etting and knows that picketting can be of 
such a nature, is put in fear of injury with- 
in the meaning of section 385. It could 
never be suggested that a man had legally 
been put in fear of injury because he had 
been told that a respectable gentleman, who 
was the exponent of advanced religious views 
was coming to discuss his views with him; 
That would not put anybody in fear of 
injury legally. But when a man is told 
that certain men are going to watch his 
shop and he knows that, in many instances, 
the watching of shops not only leads to 
loss of business but has frequently led to 
loss of actual money and occasionally to 
personal injury to the shop-keeper, he 
legally must apprehend injury. If I con- 
sider that the matter were otherwise than 
perfectly plain, I should have admitted 
this application upon the point of law, but, 
to my mind, the matter presents no diffi- 
culty* With regard to sentence, I see no 
reason to interfere. I dismiss the appli- 
cation. 

N. K. 

A ppUcation dismissed. 


CASES. 


MADRAS HIGH COURT. 

Criminae RevIvSion Case No. 40 of 1922. 

(Ckiminae Revision Petition No. 40 
OF 1922). 

May 5, 1922. 

Pycst:nf: — Mr. Justice Ramesam. 
VIRAPPA CHETTIAR -Petitioner 
versus 

KATHAYP:R AMMAT and anotmer- 

RKvSPONDENTS. 

Criminal Procedure Code [Act V of i8q8), s. 
Magistrate, duty of, to complete enquiry. 

After proceedings are started and a preliniinary 
order is passed under section 1^5 of the Criminal 
Procedure Code, it is the duty of a Magistrate to 
complete the inquiry. 

Velayuda Konc v. Narayana Konc. 31 Ind. 
Cas. 645; 2 E. W. T2o8; 16 Cr. E. J. 7^^), followed. 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, and under 
section 107 of the (ioveniment of India Act, 
praying the High Court to revise the order 
of the Court of the Sub-Divisional Pirst 
Class Magistrate, Matmargudi, dated i6th 
August, 1921. 

Mr. R. Rajagopala Aiyangar, for the 
Petitioner. 

Mr. V, C. Scshachariur, for the Respond- 
ents. 

ORDER. — There is no finding by the Magis- 
trate that aii}^ party was in pos.session before 
the locking of the building by the counter- 
petitioners. Nor could he give such a find- 
ing, as there were no materials wliich could 
properly be the basis of such a finding as no 
enquiry was made. It is the duty of the 
Magistrate to complete the enquiry under 
section 145 of the Criminal Procedure Code 
in the proceedings started under it and a 
preliminary order passed [see Velayuda Kone 
V. Narayana Kone (i) , and the cases cited 
therein]. If the petitioner was not ready 
with his evidence, and .showed no good 
cause for an adjournment, the Magistrate 
ought, at least, to have taken the evidence 
of the counter-petitioners. The order of 
the Magistrate is vacated and the case will 
be sent back to be disposed of according to 
law. It will be open to the petitioner also 
to file a written statement and to adduce 
evidence at the new enquiry and the Magis- 
trate will be bound to record and consider 
it. 

v. N. V. Case sent back, 

(I) 3Z Ittd. Cas. 645; 2 It, W. laoSj x6 Cr. IV. J* 
789. 
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PATNA HIGH COURT. 

Crimikae Appeae No. 71 of 1922. 

June 15. 1922. 

Present: — ^Mr. Justice Coutts and 
Mr. J ustice Das. 

RAM PRASAD SINGH and others— 
Accused — ^Appeelant 
versus 

EMPEROR — Respondent. 

Penal Code [Act XLV of i860), s. 140 — t/w- 
lawful assembly — Principal offender convicted of 
one offence — Remaining members whether can 
he convicted of another offence. 

Where the principal offender of an unlawful 
assembly is convicted of one offence, the re- 
maining members of that assembly cannot be 
convicted of another offence, (p. 115, col. 1.) 

Criminal appeal from conviction.s and 
sentences passed by the Sessions Judge, 
Monghyr, dated the 5th April 1922. 

Mr. Gour Chandra Pal, for the Ai)pellant' 

Mr. H. L. Nandkeolyar, Assistant Govern- 
ment Advocate, for the Crown. 

JUDGMENT. 

CouttSi J. — ^This is an appeal by nine 
persons. Ram Prasad Singh, Daroga Singh, 
Pearey Singh, Bhuso Singh, Misra Singh, 
Tilakdhari Singh, Tarni Singh, Nemdhari 
Singh and Lalit Singh, who have been convict- 
ed under sections 302 and 148 of the Indian 
Penal Code and sentenced to transportation 
for life under section 302 ; the other appel- 
lants have been convicted under sections 
304, 149 and 147 of the Penal Code, 
and sentenced to five years* rigorous im- 
prisonment, each under the former section 
and they have also been directed to pay 
a fine of Rs. 100 each. 

The facts of the case as alleged by the 
prosecution are shortly as follows : About 
one and half pahars before sunrise on the 
23rd of October last, one Daroga Singh 
had gone to see his kelui field. When 
he got there he found one Ajwa Gowala 
grazing five buffaloes belonging to the 
appellants. Ram Prasad Singh and Bhuso 
Singh. He at once attacked Ajwa and 
was beginning to drive the buffaloes to the 
pound when Ajwa raised an outcry where- 
upon the appellants with Ramadhin and 
Gudar Singh ran up and surrounded Daroga. 
Ram Prasad had a spear in his hand 
and with it he stnick Daroga Singh in the 
^est, Daroga Singh feH down and the 


rest of the appellants who were armed 
with laihis ran away. Some persons who 
were near by came up and took away the 
bamboo shaft of the spear which was 
sticking in Daroga Singh*s chest leaving 
the spear point in it. Some of them 
then took Daroga to his home and from 
there to the thana which is ten miles 
away. His first information was taken 
at the thana at about 9 a. m. and the Sub 
Inspector then took him to Gogri Hospital 
where he recorded his dying declaration at 
about 11-15 A. M., The spear head was 
then extracted by the Doctor but Daroga 
died shortly afterwards at about 11-20 a. m. 
The body was then sent to Monghyr and the 
post mortem examination showed that death 
was due to shock and hiemorrhagc from the 
injuries to the chest wall and the lung. 

The accused persons set up a counter-case 
alleging that Daroga had been killed during 
a fight at a hut belonging to Ajwa where 
Daroga had gone with ten or twelve men 
during the night for the purpose of looting. 
No evidence has been adduced in support 
of the defence story and the learned Ses- 
sions Judge has entirely disbelieved it. 
To establish the prosecution case the evi- 
dence of the prosecution witnesses, Jagrup 
Singh, Kishori vSingh and Mahabir Singh, 
has been relied on. Jagrup's evidence 
is to the effect that at the time of the 
occurrence he was looking after his buffalo 
wliich was grazing in a gachhi near 
by and he saw the whole occurrence 
which he describes very much in the same 
way as I have already stated it. Kishori 
Singh and Mahabir Singh depose to the 
same effect and they say they saw the 
occurrence because they were out watch- 
ing their field which was close by. 

If we believe the evidence of these wit- 
nesses, as the learned Sessions Judge 
has done, there can be no doubt that the 
prosecution case has been fully established. 
But we have been asked to disbelieve 
the evidence on account of various 
circumstances. It is urged that it is cu- 
rious that the accused persons should have 
arrived on the spot as soon as Ajwa called 
out, and that they should have been arm- 
ed — Ram Prasad with a spear and the rest 
with lathis. It is also suggested that 
rather tbam attack, Daroga who had gone 
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to take the cattle to the pound they would 
have rescued the cattle and taken, them off 
It is further pointed that there were 
tto Wood marks at the place of occur- 
rence. that there were several injuries on 
Ajwa, although, the prosecution, case is 
that he was only struck twice with a* lathi f 
and that there was a denial by the prosecu- 
tion witnesses that Ajwa had a hut iu the 
neighbourbood. 

I am unable to find such, improba- 
Hiitites in these circumstances as would lead 
me to di^elieve the prosecution evidence 
in the case. Sb far as the arrival of the 
accused persona as soon as they were call- 
ed by Ajwa is concerned, this is not at 
all improbaWe because it was getting to- 
wards | dawn, Daroga himself j had gone 
out and it. is not unlikely that the rest of 
tbej "accused persons were also beginning 
tojgu .about tbdir uauali: business. So far 
as atftadong l>aroga. rather than rescu- 
ing the* cattle* and' taking, them away is 
conoerned> it seems to me. quite probable 
because natural anger against Daroga for 
taking the cattje* to the pound* would lead 
the accused, to attagfccilk him knowing that 
after he had been, disposed of the cattle 
could . be taken away also. The matter 
of no. blood iiiaj:ks. haring been, found has 
been, : discussed, bjr the learned Sessions 
Judge* He says that it is quite possible 
that'^any Uoodi wikich. flown^ . from the 
woundf wiaa soaked^ up in Darc^a's 
diaU as he subsided omi the. ground in a 
•Uthag;,^turB,.Jk£ai»oven; one. of the Po-* 
lice Qfiicem * has. . stated that soon after 
the occurrenouv he found that the ground 
at the place «0f 7 the* ooeurrence had been 
dug up and it is .not at raU: impossible that 
aoQUfied dug uip: the ground 

in ordcjc-itot-dutawsay witii tmees of; Wood. 
With reg^d. to iI^J^ies.an Ajwa it is true 
the Doctor who examined him 
<Wen i$,ys after the. occurrence has 
found, five injuries on his. persons, most of 
them being merely abrasions. We do not 
imow how he got these small abra- 
sions, but he did. not necessarily get them 
‘when he was struck by Daroga and it is no 
part of the prosecution case that he did. 
Such abrasions are common and are re- 
eved in the natural course of daily 
life^ ^e mere fach therefore^, that 
five injuries ou..Ajwa's pemou.were desr 


cribed by the Doctor in no way contradicts 
the prosecution case or supports the de- 
ence case, that there was a fight in Ajwa's 
house in the coume of which Jie was struck. 
So far as the hut is concerned it is true, that 
the prosecution witnesses have denied 
that there was a but, but the hut appears 
to be of a very* insignificant character, 
it is not a permanent structure and the 
fact that it is not mentioned is not of much 
consequence. 

It has next been urged that the witness- 
es oil whose evidence the convictions have 
been based should not be believed. 
The prosecution witness No. i, Jagntp, 
is an old man* and so it is urged he would 
have been unlikely to be out tending his 
buffalo, at such an early hour, and as 
to the other accused persons it is contend- 
ed that it is not likely that they would* be 
watching their crops at that hour. I am 
unable to .accei>t any of these contentions. 
Jagrup was looking after one buffalo only 
and although he is an old man and some- 
what decrepit it is just the sort of work 
that such an old man would do and it is not 
at all improbable that he should be out at 
that particular hour. So far as the criticism 
of the evidence of the other witnesses is con- 
cerned! see 110 reason, to suppose that they 
would not be out watching their crops. 
Crops are watched at night and it wrmld.be 
an usual thing for these witnesses to be watch 
ing their field at that hour... So far then 
as the evidence of these witnesses is con- 
cerned, ,1 see absolutely no reason why it 
should not . be believed. I am prepared to 
accept it, and if it is accepted the piosecu- 
tion story has been fully established. 

I'he question remains as to what offences 
the appellants are guilty of and. what sen- 
tences should be passed on them. Soiar 
as Ram Prasad, is ccmccrned, thesre cannot 
be. the slightest doubt that he is guilty , of 
murder/ he attacked a defenceless man 
with a spear which he drove into his chest. 
The learned Sessions Judge does not con- 
sider that it was necessary to inflict the 
extreme penalty of the law, and although 
the case is on the border line I see no rea- 
son to. differ from his view onr this point 
There remains the question of the other 
appellants. There can be no possible doubt 
that these- accused persons are gtailty 
the offence of rioting with the int^tion 
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assaulting Daroga who was driving to the 
pound cattlh belonging to Ram" Prasad 
and Bhuso, but if has been urged that 
their conviction under sections 364-149 
cannot be sustained' and, with' this view 
I ' am inclined to agree. Section 149 of 
tha Indian Pend Code runs as fdflbws: 

**'li -ofl^ce 4 ^ committed by 
of an unlawfiU assembly in prosecution of the 
conuhon object of that assembly, or shch as 
the members of that assembly knew to* be likely 
t6 committed^ in pmsecnt&cm of thlit object, 
every person who; at the time of the committing of 
that offence, is a member of the same assembly, 
fs guilty of that offence." 

That is to say; any membet of an un- 
lawful assembly is iii’ the circumstances 
contemplated by section 149, construe^ 
tively guilty of the same offence as that 
which is committed' by one of its members. 
In the present case Ram Prasad has been 
found guilty under section 302. The learn- 
ed Scvssions Judge has found that the rest 
of the app^ants cannot be held to be 
constructively guilty undlsir section 302 
but he has found that they are construc- 
tively guilty under section 304. I can 
find no authority, however, for' convicting 
the principal offender of one offence and 
the rest of the members of the unlawful 
assembly of another offence, nor has the 
learned Assistant Government Advocate 
been able to refer us to* any such case, 
and it seems to me clear from the- section 
itsdf that if a member of an unlawful 
assembly is to be found construc- 
tively guilty of an offence under sec- 
tion 149 it must he the same offence of 
whieh the principal’ is guilty and- not some 
other offence. If the members of* an un- 
lawful assembly are not guilty of the same 
offence as the' princq^al the* only 
t^asjon: wfiy thfey are^ not* guilty ' is beeanse 
they do not come within the terms 
of section 149* M the rest of 

the appellants are not constructively 
guilty of Ihe same offence as Rsain Prasad 
they. cannot be found guilty under section 
x49 at all; This bting so they must be 
acquitted of the offence under sections 
3O4-X49. They are, however, guilty tinder 
section 147, and under this section I would 
sentence them to rigorous imprisonment 
f6r two years each. In the result then 
the appeal of Ram Prasad is dismissed 
and' l£e appeals of the other appeliants are 


aUowed to tliis e.Ktent that their convic- 
tions and sentences under sections 304-149 
are set aside but they are convicted 
under section 147 and sentenced to 
rigorous imprisonment for two- years 
each under this section. 

Dhsidi X— I agree. 

W. c. A. Order modified^ 


AhhmmAi> Sim om&T. 

Criminaiv Revision No; 331 ov 1922* 
July 27 1922. 

Presml : — Mr. Justice Stuart. 
B®cau CHAUBK and another— 
Appi,ric\NT.s 
versus 

®MP©R 0 R — Opposite Party 

CrimincU Procedure Coie (Aoi V of 189S), ss, 
3 ^ 2 , deamination of prosecution witness after 

sieUttment of accused— Irrcgularily, whether cur» 
able. 

An error which in no way prejudices a pere<ou 
convicted and is not fatal to the validity of the 
decision and is concerned with the proceedings, 
rather than the mode of trial may be condoned 
under the provisions of section 537 of the Cri- 
minal Procedure Cbde. (p. irO.col. 2.) 

Suhrahmania Ayyar v. King- Emperor, 25 M. 6x 
at pp; 9f>, 98; II M. J. 235 ; 3 Bom. h R. ‘54'^ 
2S I. A 257; 5 C. W N. S6G ; 2 Weir 271 ; 8 Sar, 
P: C; J. i6o (P: C.), referred toi 

The estamlnatioU of a witness for the pnisecti-* 
tion alter recording the statement of the accused 
ia an ent>f, but If the case has been decided comect- 
ly on the merits^ the error in no way affeete ihe 
result so as- to vitiate the trial! (p; 117, col. i.) 

Criminal revision from an oitler of the 
Additional Sessions Judge, ADahabad,' at 
Mirzapur. 

Mr. A'nmiM Prasad' OuAf, for the Appli- 
eants; 

Mr. if. Mdcomson, (Assistant Grovesn*' 
raent Advocate), for the Crowo. 

JODClIENr. — The first point raised by 
the learned Counsel for the applicants 
is one upon which there has been 
divergence of opinion in Courts in India. It 
appears from the record that the witnesses 
for the prosecution against the applicants 
were examined-in-chief up to the loth April 
i()22, and on that date the applicants were 
questioned generally on the case by the Try 
ing Magistrate under the provisions of sec* 
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tfott 342 before they were called on for their 
defence. After that the witnesses for the 
prosecution were cross-examined, and 
further, one witness, a head constable. 
Ham G©pal Singh, was examined for the 
first time for the prosecution. Tlie evidence 
which he gave was to the effect that he had 
arrested the applicants. The point taken 
by the learned Counsel is that by examining 
this head constable after the statement of 
the accused had been taken, the Trying 
Magistrate acted contrary to the provisions 
of section 342. The learned Counsel is un- 
doubtedly right in that contention. Under 
the provisions of section 342 all the prose- 
cution witnesses should have been examined- 
in-chief before the final questions were put 
to the applicants. The applicants were 
not examined again after the loth of April. 
The provisions of this portion of section 
342 are imperative. The words are ; — 
For the purpose of enabling the accused to 
explain any circumstances appearing in the evi- 
dence against him, the Court shall, for th« 

purpose aforesaid, question him genorallv on the 
case after the witnesses for the prosecution have 
been examined, and before he is called on for his 
defence.” 

But it remains to be considered whether 
the provisions of section 537 of the Code are 
not applicable. The appo.site portion of 
that section is this : — 

'* Subject to the i^rovisions hereinbefore con- 
tained, no finding, sentence or order passed by a 
Court of competent jurisdiction shall be reversed 
or altered under Chapter XXVII or on iippeal 
or revision on account of any error, omission, 
or irregularity in the comjdaint, summons, warrant, 
charge, proclamation, order, judgment or other 

proceedings before or during trial 

iuile«»s such error, om;ssion, iiregularity, want or 
misdirection has in fact occasioned a failure 
of justice.” 

- It certainly appears that in many High 
Courts it has been held impliedly that sec- 
tion 537 has no application in these cir- 
cumstances, but in this High Court it has 
been decided that an omission to comply 
with the provisions of section 342 does not 
involve a setting aside of the conviction. 
The main authority upon the subject is to 
be found in the well-known decision of their 
l/ordthips of the Privy Council in Suhrah- 
incinia Ayyar v. King-Emperor (i). Their 
iordships did not, in that case, how- 

(i) 25 M. 61 at pp. 96, gB; 11 JI. L. J. 233 ; 

3 Bom. b, R. 540 ; I.' A. 257 ; 5 C. W. 6O6 

a Wdr 27X 1 a S 4 r. l\ C. J. lOo {l\ C.). 


ever, distinguish between an ‘‘error** and an 
“irregularity*'. The two words clearly do 
not mean the same thing. I regard the 
failure to apply correctly the provisions of 
section 342 as an error and not as an irre- 
gularity, and I do not understand their 
Lordships to have laid down that an error 
which has not in any way prejudiced a 
person convicted may not be condoned 
under the provisions of section 537 if it 
is not fatal to the validity of the decision, 
and is concerned with the proceedings 
rather than the mode of trial. Their lyord- 
ships in that particular case were consider- 
ing neither an error, nor an omission, nor an 
irregularity but an illegality. In that case 
the trial was vitiated in its inception. A 
provision of the Criminal Procedure Code 
had been transgressed, and the result of 
the IransgreBsion was that the Court had 
actually no jurisdiction to hear the case. 
The Court had only jurisdiction to try in 
one case a person for three offences of the 
same kind committed within a period of 
12 months and it actually had tried a per- 
son for 41 offences committed during a 
period of two years. Their Lordships held 
that tlic course pursued was plainly illegal, 
and continued : 

’* Upon the assumption that the trial was ille- 
galb* conducted it is idle to suggest that there is 
enough left upon the indictment upon which a 
conviction might have been supported if the 
accused had been properly tried. The mischief 
sought to be avoided by the Statute has been done.'* 

They said afterwards : 

*'The remedying of mere irregularities is familiar 
in most .systems of jurisprudence but it w-omd 
be an extraordinary extension of such a branch 
of administering the criminal law to say that 
when the Code positively enacts that such a trial 
as that which has taken place here shall not be 
permitted that this contravention of the Code 
comes within the description of error, omission 
or irregularity ”, 

and in quoting the decision in Smurih-* 
waiie v. Hannay (2) reference was made to 
the pertinent observation of Lord Russell : 

** Such a joinder of plaintiffs is more than an 
irregularity ; it is the constitution of a suit ... in 
a way not authorised by law and the rules appli- 
cable to procedure,” 

The tests to be applied in considering 
whether a particular infringement of th^ 
provisions of the Criminal Procedure Code 
is one which does or does not come 

( ) (1S94) A. C. 494 atp. 5^6; 63 I* Q- B, 

48^ ^ 
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within the purview of section 537 appears 
to me to be this : Does the error go to the 
whole root of the trial? Does it in fact 
vitiate the proceedings? Has the Court 
assumed an authority which it does not 
possess? Has it broken the vital rules of 
procedure? If the error is of such a 
nature the proceedings are vitiated in their 
very inception and section 537 has no apjdi- 
cation. But the mere fact that a certain 
provision of the Code is imperative does 
not in itself indicate that a breach of 
that provision vitiates the whole proceed- 
ings. In fact it might very well be argued 
that in order to create an error there must 
be some breach of an imperative rule, for 
if the matter were discretionar}", it would 
appear that no opportunity for error could 
arise. What I have to consider is the sim- 
ple point. Were the proceedings vitiated ? 
In my opinion they were not vitiated. 

I come now to the second point : ‘'were 
the applicants prejudiced ? '' Now, the case 
against them in respect of the matters to 
which this head constable deposed had al- 
ready been disclosed in the previous evidence 
and in their examination on the loth of 
April, they were actually asked to explain 
away the very circumstances to which the 
head constable subsequently deposed. Intr- 
thermore, they did not denj^ their arrest, 
and with regard to the possession of the 
property said to have been the subject of 
theft, their case was that property had 
been given to them by the complainants. 
It is thus clear that they were not pre- 
judiced by this error. There was an error 
undoubtedly and the Magistrate should be 
careful to avoid the error in future. But 
as the case has been decided correclly on 
the merits, this error has in no way affected 
the result. 

The third point argued was that on the 
facts the conviction under section 457 
W'as not made out. I cannot accept this 
contention. On the facts the appellants 
were rightly found guilty of lurking house 
trespass by night with intent to commit 
theft. 

The last point taken is the question of 
sentence. There I see no reason to inter- 
fere. 

1 dismiss the application. 

N. K. Application dismissed. 


PATNA mOH COURT. 

Criminal Afpeae No. 98 of 192^, 
June 28, 1923. 

Present: — Mr. Justice Coutts and Mr, 

J ustice Das. 

JAGDEO SffNGH — Accused— Appeeeant 
versus 

BMPKROR— Respondent, 

Wttnsss— Examination-in-chief— Qfo$e-examina* 
tioii—R&ply, admissibility of^ Hostile witness. 

The evidence elicited from a prosecution wit- 
ness under examin ation-in-chief m answer to a 
question which could only be put iu cross- 
exauiiiialion is inadmissible, uale.ss before the 
question was ])ut, the i^rosecution declared the 
witness to be hostile, (p. 117, cols, i ^ 2.) 

Criminal appeal from a conviction and 
sentence passed by the Sessions Judge, 
Slialiabad, dated the i8th May 1922. 

Mr. Gour Chandra Pal, for the Appel- 
lant. 

Mr. H. L, Nandkeolyar, (Assistant Govern- 
ment Advocate), for the Crown. 

JUDGMENT. 

Coutts, J.. — ^The appellant in this case, 
Jagdeo Singh, has been convicted by the 
Sessions Judge of Shahabad, under section 
302 of the Indian Penal Code, and has 
been sentenced to traihsportation for life 
on a charge of shooting his father, Mata- 
din vSingh, about noon on the 15th of Janu- 
ary last. 

The case for the prosecution is that 
on the morning of that day Matadin Singh 
w^as working at his kaluhar (place where 
sugar-cane is pressed). At about noon 
one Beni Singh met Jagdeo Singh going 
towards the kaluhar carrying a gun 
and a haversack. Shortly afterwards he 
met Barhamdeo Singh, a cousin of Jagdeo, 
running towards the kaluhar, he asked 
him why he was running and Barhamdeo 
told him that there had been a quarrel 
between Jagdeo and his father and that 
Jagdeo had gone and got his gun. He ask- 
ed Beni to join him in running after Jagdeo 
which he did. When they came near the 
kaluhar they saw Thakur Singh trying to 
stop Jagdeo. Matadin called out : “ Jagdeo 
is always troubling me; if he kills me he will 
suffer for it afterwards Thereupon Jag- 
deo pointed his gun at Matadin, fired it 
and Matadin fell down wounded in the 
chest. At this time Bachli Ahir, Thakur 
Singhi Garjan Dusadb and Rekha AUt 
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had come to the kaluhar, Jagdeo re-loaded 
his gun and went off towards the south. 
Matadin was tb^n, fotuid to be dead. Beni 
told Bwarka Ahir, chaukidat, what had 
happened and T>wai?ka affter going to the 
place and finding Matadin dead went off 
to the ihana ati'd laid alirst information. 
The Sub-Inapectpr went to the spot and 
after making tbe inquest and sending the 
dead body Jor post mortem examination 
he began liis enquiry. Jagdeo was not 
to be found and when his house was search- 
ed there was no trace of the gun or the 
haversack, but on the 30th of J^uary 
a gun and a haversack were found by one 
Bali Koiri, a resident of Ghaugain, six miles 
from the accused's village, in his sugar-cane 
field. A warrant and subsequently 
proclamation and attachment were 
issued against Jagdeo and he eventually 
surrendered. I may mention that Jag- 
deo had apparently served in the army. 
The reason assigned by the prosecution 
for the commission of the crime is that 
Jagdeo objected to his father keeping a 
woman in the village. 

So far as Matadin's death is concerned, 
there can be no doubt that he died from 
the effects of a gunshot wound in the chest 
which traversed the lower half of the left 
hmg, the left ventricle of the heart and 
its covering, the root of the left lung up to 
tile spine at the fifth dorsal vertebra. A 
portion of a bullet was found in the vi otmd 
and the shot appears to ha^ e l>een fired 
from a distance of ten ‘to fifteen yards. 

The question is whether Jagdeo fired 
the shot. The most important evidence 
in the case is the evidence of the witness 
Beni Singh. This witness's evidence is 
to the effect that on the morning of 
day of occurrence he had been working 
at his ^ugat-cane press -and as he was go- 
ing towards his home he met the accused 
going towards bis father's kaluhar -carry- 
ing a gun and a AAaAi^ooloiured haver- 
Back. The witness went on -and a vHtt’e 
after he met Barhaindeo Singh who was 
tunning after Jagdeo. He asked him why he 
was running and Batbumdeo toM hmi 
that there had been a quarrel between 
Jagdeo ahfl his father that Jagdeo 
had gone hi-' gun. Be jamed..Barbian- 
dao ki running Jagdeo and when 

newr the MliAar 
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Thakur trying to stop" Jagdeo and 
presently saw Jagdeo shooting his 
father. For corroboration of this evidence 
tlie prosecution relies on the evidence 
of three witnesses, Jagat Kahar, 
Rameshwar Abir and Kadaru Singh, Ja- 
gat says he saw Jagdeo going towaids the 
kaluhar with a gun shortly before he 
heard the shot; Rameshwar Ahir deposes 
to the same effect ; and Kadaru Singh 
says that after he heard the shot he went 
to Matadin's kaluketr and saw Jagadeo 
there with what he though*: was a gun ; 
the witness, however, does not appear to 
be quite sure of this as his sight is defective. 
The learned Assistant Government Ad- 
vocate conftends that th s is reliable evi- 
dence and should be believed .and that 
with certain other evidence and circum- 
stances on which he reflies it is sufficient 
to substantiate the prosecution case 

■The question is whether it can be be- 
lieved, and it has been made impossible 
for us to come to a decision by the way 
in which the case has been conducted. 
As I have already indicated, Beni's evidence 
is the mos - important evidence in the case 
and it is attacked on three main grounds-: 
(i) that Beni has a motive for deposing 
aga nst Jagdeo ; (2) that he has given differ- 
ent accoun Is a'^ to the distance from which 
he saw the. occurrence : and (3) that his 
evidence is inconsistent with the evidence 
of five 'Witnesses who have been examined 
for the prosecut on. 

For reasons which w 1 present y .appear I 
;do not propose to discuss the first po nt. The 
second grotuid for disbdieving Beni’s e\i- 
dence is that he stated in bis evidence in Court 
that he was one rassi away from the.i«/*«- 
har at the time the shot .was fired, whereas 
to the Police he stated thai he was at.n 
distance of 10 bighas or about 400 yards, 
and it is urged that as there were crops, 
bushes and trees round the kcdnhm it is 
impossible that Beni could have seen the 
occurrence. It appears freun the; map which 
has been prepared in the case that tbeijo 
were crops, bushes and trees round the 
kaluhar, but the learned iSetslors 
Judge does not appear to jhave 
the question of the place from which iBei|i 
is supposed to have seen !the*dq€UiTence 
or wherthet it was possible for him .to have 
seen it. There is no evidence on tins point 
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aad ‘!the map prepared by the Sub-Inspector 
is useless. There is also nothing 011 the 
record to show where Beni is supposed 
to have met Barhamdeo. These are very 
important points which are essential to 
a proper decision of the case. 

The next ground on wliich we are asked 
to disbelieve Beni’s statement is that his 
evidence is inconsistent witli the evidence 
of tlie five witnesses, Thakur Singh, Bachli 
Ahir, Rekha Abir, Gar j an Dusadh and 
Barhamdeo Singh, who have been examin- 
ed for the prosecution in this case. All 
these witnesses are said by Beni to have 
witnessed the occurrence ; further Barhani- 
deo is said to be the man who met Beni, 
told him about the quarrel and asked 
him to go with him ; and Thakur is said 
by Beni to have taken an active part in 
trying to stop Jagdeo from firing. They 
all, however, in Court depose that they 
know notliing about the occurrence and 
that they did not see Jagdeo either before 
or after the occu’ rence. The Sub-In- 
spector states that they made important 
statements to him. In these circumstan- 
ces the obvious course was for the prose- 
cution to declare them hostile witnesses 
and asked to be allowed to cross-examine 
them. If the Court allowed this they could 
then have been cross-examined and th ir 
evidence could have been discredited. 
What was done, however, was that in the 
case of each of the witnesses, Thakur, 
Bachli, Rekha and Garjan. the prosecut on 
put a question which could only have .been 
allowed in cross-exam nation. In Ih:? case 
o" Thakur the question was, 

'''Did you then say (that is, -to the *P6lice) 'I 
saw the ’dead body of 'Matadih'Sin^h and I saw 
Jagdeo Sin^ wdth a gun?’' 

to which the - witness repMed, 

It was .clearly not open to tte prose- 
out’on to put a question of .this mature to 
the witJttesB without declaring him hostile 
and > crosss-oxamini^ig him and it was im- 
p.opsr for the Court to allow the question^ 
This quei^tion and answer* were inadmis- 
sible and they cannot be taken into con- 
sideration ^ So im as the witnesses iBacMi 
Ahir, R^ha Ahir, and Garjan Busadh arc 
ooticerned we do not .know what the ques* 
tion mh&i by the prosecution was, bitt 
the of Baohli aand Rekha werei, 

I. had seea Jagdee:’*^ 
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and the reply of Garjan was, 

"I did not teJl the Police thht I saw Jagdf.o 
Singh .going towards south with a gun. ' 

This evdence is not only inadm’ssible 
but it is useless, for it could not assist the 
Court to judge whether the witnesses Wert 
denying statements made to the Sub- 
Inspector or not. As to the witness Bar- 
haindeo he was not asked any question 
about what he said to the Bohee and the 
reason which the learned Sessions Judge 
gives for disbelieving ‘ his evidence is that 
from Ills demeanour it appeared to him 
that he was oonceali ng sometinug . The^leatn- 
ed Sessions Judge/ however itnade no such 
remark at the time of reco ding the evi- 
dence. The result 6 f this is that we have 
no means of judging whether thef^e wit- 
nesses should be believed w tiot. If they 
have deposed falsely in Ccrurt their evi- 
dence could be discarded and the case 
decided on the rest of the prosecut’on evi- 
dence. As it is, however, we have al«® 
these witnesses whose evidence we have 
•no tneains of eSttng. 

There is other evidence om ’ the tecoM 
and -there ate many cifcniiWrtAnGes‘31^ 
f wc were to decide Ihe case we wouM 
have to con ider, but I toot -propose 
to dscuss the case-futtibetbecaua\=iin my 
opin’on, it has hum so .unratiriactor ly 
conducted that the ^ly course open to 
us is to direct ‘a ri^ti-ial. 

T wotM ■ .acoar (fingly 'set ’aside 
conviction sentence jaird Temand 

the case for re-triab 'The case srill heJl^ans- 
f erred to the Sessions Judge of . Saran for 
tria’. 

D«a, - J.— I tagiee. 

'W. c. A. Cme ^Bmtmdnd far fe 4 iBkd. 



INDIAN CASES. 


tao 

RAUUA NATH l>. &MFBROR. 

CALCUTTA mOH COURT. 

CRiMtNAr. Revision No. 227 of 1922. 

June I, 1922. 

Present : — Sir Lancelot Sanderson, Kt., 

Chief Justice and Mr. Justice Tanton. 
RADHA NATH KARMAKAR and others 
— ^A ccusED-r A pplicants 
versus 

EMPEROR — Opposite Party. 

Criminal Procedure Code {Act V of 1898), ss. 
233 > 23.5 — Charge — Mora than one distinct 

offence included - Offences arising out of same 
transaction — Trial, whether vitiated. 

A charge which relates to more than one distinct 
offence, is a bad charge under the law. But 
\vhere in a trial the distinct offences included in the 
charge were one series of acts .so connected together 
as to form the same transaction, and the accused 
could have been charged with, and tried at one 
trial for, each such offence, the fact that the charge 
contravened the law, would not vitiate the trial, 
(p. 120, col. 2, p. 121, col. 1.) 

Subrahmania Ayyaf v. King- Emperor, 25 M. 
61 ; II M. J. 23^ ; 3 Bom. B. R. 540 ; 28 I. A. 
257 >’ 5 W. N. 806 ; 2 Weir 271 ; 8 Sar P. C. J. 
160 (P. C.), distinguished. 

Revision against an order of the Sessions 
Judge, Chittagong, dated the 7th Febru- 
ary 1922, confirming that of the Additional 
District Magistrate, Chittagong, dated the 
28th November 1921. 

Babus Dasarathi Sanyal and Debendra 
Narayan Bhailacharyya, for the Petitioners. 

Mr. Orr, for the Crown. 

njDomcNT. 

Sanderson, C. J.— This is a Rule 
calling upon the District Magistrate to 
show cause why the convictions of and 
sentences passed upon the petitioners should 
not be set aside on the first ground men- 
tioned in the petition ; and the first ground 
is, that “the trial of the petitioners on 
charges framed in contravention of sec- 
tion 233, Criminal Procedure Code, was 
without jurisdiction and void and the 
convictions bad and sentences and orders 
under section 106 of the Criminal Proce- 
dure Code passed on such trial are illegal 
and fit to be quashed.” 

The charges, (as they appear from the 
petition) against the petitioners, who are 
14 in number, were, first, under section 
147 of the Indian Penal Code, secondly, 
under section 149 read with sections 325 
and 323, and, thirdly, against some of the 
petitioners under section 353 of the Indian 
FfPRl TJi? learned Vakil for the 
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petitioners raised no objection to the charge 
under section 147 of the Indian Penal 
Code and that is the section under which 
the petitioners have been sentenced. Some 
of the petitioners have been convicted in 
respect of the other charges, but no 
separate sentences have been passed in 
respect thereof. 

The objection, which the learned Vakil 
for the petitioners, has raised on this rule, 
may be illustrated by way of reference to 
the charge under section 149 of the 
Indian Penal Code. It was stated in the 
petition as follows : 

“That you on or about the 25th May or 
July 1921 at the same place were members 
of an unlawful assembly and in prosecu- 
tion of the common object of that assembly, 
as stated in the first charge, several mem- 
bers of the said assembly caused grievous 
hurt to havildar Raghubir Raut and simple 
hurt to constable Prem I^al Ghose, cons- 
table Har Kishore Barua, constable Mo- 
hendra Chundra De, Yar Ali Matbar, Abdul 
Rashid and Oli Mia Doctor and you are 
thereby under section 149 of the Indian 
Penal Code guilty of causing the said 
offences which are punishable under sec* 
tions 325 and 323 of the Penal Code.” 

The learned Vakil for the petitioners 
has argued that that charge is a bad charge 
for the reason that it contains more than 
one distinct offence and he has relied upon 
section 233 of the Code of Criminal Pro- 
cedure. That section provides, “for every 
distinct offence of which any person is 
accused, there shall be a separate charge, 
and every such charge shall be tried sepa- 
rately, except in the cases mentioned in 
sections 234, 235, 236 and 239.” 

That charge, in my judgment, did relate 
to more than one distinct offence, and, 
consequently, it is a bad charge under the 
law. For that reason, in my judgment, 
the learned VakiTs argument to that extent 
is well founded. But when he went further 
and argued that because that particular 
charge was in contravention of section 233, 
the whole trial was vitiated, I, with great 
respect to the learned Vakil's argument, 
was unable to agree with it. The dis- 
tinct offences, which were included in that 
particular charge, were one series of acts 
so connected together as to form the same 
transaction and, consequently, the accused 
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could have been charged with and tried 
at one trial for each such offence, see sec- 
tion 235 of the Criminal Procedure Code, 
and the evidence relating thereto could 
have been presented to the Court by the 
prosecution if those distinct offences had 
been contained in separate charges. It 
seems to me to be an entirely different case 
to that which was decided by the Judicial 
Committee of the Privy Council in the case 
of Subrahmania Ayyar v. King-Emperor (i) 
upon which the learned Vakil relied. That 
was a case where the accused was tried on 
an indictment, in which he was charged with 
no less than 41 acts, these acts extending 
over a period of years. This was clearly 
in contravention of section 234 of the Cri- 
minal Procedure Code which provides that 
a person may only be tried for three offences 
of the same kind if committed within a 
period of 12 months. The Judicial Com- 
mittee held that the whole trial was vitiated, 
and the reason for holding that the whole 
trial was vitiated was set out by the Lord 
Chancellor in his judgment. The Lord 
Chancellor referring to section 234 observed: 
“The reason of such a provision, which is 
analogous to our own provisions in respect 
of embezzlement, is obviously in order that 
the Jury may not be prejudiced by the 
multitude of charges and the inconvenience 
of hearing together of such a number of 
instances of culpability and the consequent 
embarrasment both to Judges and accused." 
But, here, as I have already pointed out, 
the alleged offences were a series of acts 
arising out of one and the same transaction 
and there was nothing to prevent all these 
matters being put before the Court if they 
had been contained in separate charges in- 
stead of their being included in one charge. 
Consequently, there is a great difference 
between the present case and the case which 
was decided by the Judicial Committee. 
The same remarks apply to the charge under 
section 353. It seems to me that the charge 
as framed did relate to distinct offences, 
because, there the allegation was that the 
accused referred to in that charge did 
assault the haviliar and several constables 


who are named in the charge. Strictly 
speaking, there should have been separate 
charges in respect of these distinct offences. 
Consequently, in my judgment, we shall be 
on the safe side in setting aside the convic- 
tions under section 149 read with sections 
325 and 323, and the convictions under 
section 353 of the Indian Penal Code. But 
there is no reason, in my judgment, why 
the conviction under section 147 of the 
Indian Penal Code should not stand. 

Then, the only other point to which I 
need refer is the question of sentence. 
The learned Vakil has drawn our attention 
to the fact that the learned Magistrate, who 
tried the case, based his decision, as regards 
the sentences, to some extent at all events, 
upon the fact that some of the accused per- 
sons had been convicted of offences other 
than the offence under section 147, and, 
consequently, the sentences ought to be 
re-considered. It seems to me that if 
there had been one charge only framed 
against the accused under section 147, all 
the facts which were proved at the trial 
in relation to this matter would have been 
material. The learned Vakil agreed that 
the Magistrate, in imposing the sentences, 
would have been justified in taking into 
consideration the various parts which were 
played by the accused persons respectively. 
Ill my judgment, if he had done so, there 
is nothing to show that he would have come 
to any conclusion different from that at 
which he has arrived. For these reasons, in 
my judgment, there is no ground for inter- 
fering with the sentences, which, having 
regard to the nature of the case, are not 
unreasonable. 

The result is that this Rule is made abso- 
lute to this extent, namely, that the con- 
victions under section 149 read with sec- 
tions 325 and 323 of the Indian Penal Code, 
and the convictions under section 353 of 
the Indian Penal Code, are set aside. The 
convictions under section 147 of the Indian 
Penal Code and the sentences imposed 
thereunder must stand. 

Panton, J.— I agree. 

w. c. A. 

Rule parity made alsoluie. 
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PAaaiA msxL ooubt. 

Refkrence Under The Uegai, 

P31ACTITI03SIERS ACT. 

May 31, 1922. 

Present:—-^ Dawson Miller, Kt., Chief 
justice, and Justice Sir B. K. Mulliek, Kt. 
hi the matter of MATHURA PRASAD. 

Legid practitioner—Dismissal from profession— 
Ite-instatement— Procedure - High Court, inker mi 

^ When legal practitioner is debarred from 
further practice by a High Court, the latter h^ 
juxisdiction to rescind the order and re-mstate 
him under its inherent powers. But before ex- 
ercising such powers, the Court should be clearly 
convinced, not by mere protestations of repentance 
andregret. but by actual facts that the delmquent 
has reformed his character and has for a suffi- 
ciently long period acted in such a way that he 
can be trusted to act in future as a worthy mem- 
ber of an honourable profession, (p. 122, col. 2; 

p. 123, col. I.) „ , , ^ o 

Abiruddin Ahmed, Hi re, 8 Ind. Ca^ 1108; 
12 C. J. 625 ; 15 C. W. N. 357 I 38 C. 309 ; 
12 Cr. ly. T. 22 and Hara Kumar Chatter jee. In re, 

11 Ind^ Cas. 9971 ^4 J* -37* 

12 Cr. Tv. J. 461, referred -to. 

In such a case, the legal practitioner should apply 
to a Bench presided over by the Chief Justice 
and ask for a rule in the matter. The Bench 
may, if a prima facie case is made out, direct 
that a rule be issued and call upon the Goyem- 
ment Advocate to show cause why the applicant 
should not be re-instated. The matter will then 
come up before, and be determined by> a Bench 
specially constituted, (p, 123, col. i,) 


Mr. Manohar Lai, for the Petitioner. 

JUDGQOENT. 

Mjaier, C, J— The petitioner, Mathura 
Prosad vSinha, formerly practised as a 
Muhhtar in the Criminal Courts of this 
Province, but was debarrcid from further 
practice by an order of the Court, dated the 
I2th March 1917- He now presents a peti- 
tion asking that he may be re instated and 
allowed to resume his practice as a Mukf 
tar The first question which arises is 
^yhether the Court which debarred lum 
from further practice has any jurisdiction 
to rescind the order made under the pro- 
visions of the Legal Practitioners Act 
and re-instate him. No provision is made 
ather in the Legal Practitioners Act or 
in the rules of the Court giving the Court 
power to exercise suth jurisdicition, and, 
if it can be done at all, it must be either 
under the inherent powers of the Court 
or under the powers given by the Legal 
Practitioners Act to enrol Mukhtars. 
Two cases have been referred to in 


»tjppott of the contention that the CotiHt 
has jurisdiction in such cases. Tte first 
is Abimddiiii Ahmed, In re (i), in which^the 
High Court at ' Calcutta, • on the pe^- 
tion of a Mnkhtar who had been dis- 
missed from practice for an offence under 
section 363 of the Indian Penal Code, 
reviewed at length the Knglish author- 
ities '*on the subject and hdd that tte 
Court had power to re^mstate a legal praefr 
tioner who had been ^dismissed for tni^ 
conduct of any description. The test appU- 
ed in that case was whether by his cc^ 
duct in the interval between his dismis- 
sal and his iappHcation for a:e*^statement 
' the petitioner had satisfied the Court 
• that he had conducted himself honour- 
ably and that no objection remained as 
to his character and capacity. In the parti- 
cular case the Court was not satisfied that 
the case came within the requirements laid 
down and dismissed the petition. The other 
case was that of a Pleader, Hara Kumar 
Chatter jee, In re (2). There the offence, 
for which the petitioner was dismissed, 
was that of mis-stating his age in an appli- 
cation for enrolment as a candidate for 
the Provincial Judicial Service. The offence 
was less serious than in the previous 
case cited and the petitioner appears to 
have satisfied the Court that since his 
dismissal he had been employed in posi^* 
tdons of responsibility and had conducted 
himself honourably. His good character 
was vouched by zamindars and others of- 
respectability and position, and the Court, 
following the principle laid down in the 
previous case, restored the petitioner to 
the rolls taking the view that bis punish- 
ment had awakened in him a higher sense 
of honour and duty and that his subse- 
quent conduct had been so irreproach- 
able that notwithstanding his delinqura? 
cy in early life, he might safely be adrat** 
ted to an honourable profession with- 
out degradation to that profession. In 
so far as those cases recognieefl the Cotirt''S 
jumsdiction .to re-instate legal -practitioners 
who have been dismissed .from their ;|Jfo-r 
fessiem, I have no doubt th 4 t they were 
right and that in proper cases the Court 


(i) 8 Ind. Cas. 1108; 12 C. Iv. J. 625} 

C. W. N. 357 ; 38 C. 309 ; 12 Cr. L. J, 22 

(*) n Ittd. Caa. 99.7; t4 C, ly. ;J. 113. r 
O. W. 237 ; T2 Cr. U J. 4^1 
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sliotild exercise that power. I a^ee also 
that before any Court should exefdse such 
powers it should be clearly convinced, 
not by mere protestations of repentance 
or regret, but by actual facts, that 
the delinquent has reformed his character 
and has for a sufficiently long period 
acted in such a way that he can be trusted 
to act in future as a worthy member of an 
honourable profession. 

The next question Which arises is as 
to the procedure which should be adopted 
in cases of this nature. No procedure 
has been laid dow'n in this Court for deal- 
ing with such cases, but, as it is within 
the power of the Chief Justice to 
direct which Judges shall deal with 
particular cases and the constitution of 
the Bench Which should deal with such 
cases, I think the proper course is 
for the .petitioner to apply to a Bench 
presided over by the Chief Justice and ask 
for a rule in the matter. The Bench, over 
which he presides, can then, if a prima 
facie case is made out, direct that a rule 
be issued and call upon the Government- 
Advocate to show cause why the peti- 
tioner should not be re-instated. The mat- 
ter would then come up before a Bench 
specially constituted and the case would 
be determined by that Bench. 

The petitioner in the present case was 
dismissed frxmi practice five years ago 
by a Bench of three Judges for an offence 
of so grave a character in one of his pro- 
fession that no less a punishment than 
that of dismissal would have been ade- 
quate. It consisted in tampering with a 
petition of complaint filed in the Magis- 
trate’s Court and conspiring with the pesh- 
kar of the Coiui; and another Mvkhtar, to 
the detriment of his own client, to subs- 
titue a spurious document in its place 
after transferring the stamp thereto from 
the original. Anyone who could 
take part in such a fraud, when acting 
in a position of trust and responsibility 
towards his client and the Court, is mani- 
festly unfitted to be entrusted with the 
duties. of a Mukhtar. 

T^ petitioner now produces a number of 
certificates which, witt two exceptions, are 
from rkadets or Mukhtars practising at 
Muaaflafpnr .aad Motihati.wbete he formerly 
piactieed. .The^r aseoU. to tbe dfiect that they 
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have known hitn for the last idw 
years or the last three or four years and 
that his conduct and behaviour have 
been in every way satisfactory. They 
are all couched in more or less the 
same terms. Some are rather more posi- 
tive and say they have known him as a 
man of exemplary character. Others are 
less positive and are to the effect that they 
have heard no complaints against him. 
But in none of them are any particulars 
given as to the opportunities they . have 
■had of associating with him or the capa- 
city in which they have had any dealings 
with him. Nor does it appear whether the 
petitioner was residing either in Motihari 
or Muzaffarpur during the last few years. It 
appears, however, by a certificate given by 
the proprietors of the BiflichaHd Prab- 
hudayal Coal Company carrying on busi- 
ness at Jharia in Manbhnm that he has 
been in their employment for two years 
before January 1922, and his petition 
states that he is still engaged there. This 
certificate does not .say in what capacity 
he is engaged but states he has a:ll the 
responsibility of their business, including 
cash and contract transactions, and 
they have a very good opinion of his moral- 
ity, truthfulness and loyalty and that they 
find him trustworthy and straightforward. 

It would appear, therefore, that for two 
years at least he has given satisfaction 
to his employers in some capacity or other 
and that they consider him "honest and 
straightforward. 

The only other certificate is that of Mr. 
Ambica Prosad Upadhyay, -a Vakil of this 
Court, who states that the petitioner worked 
in his zamindari for about a year— but which 
year is not stated— -and during that time 
he proved very diligent, honest .and 
trustworthy in the discharge of his duties. 
I have no doubt that this conveys Mr, 
Upadhyay’s honest opinion but it does 
not give the Court much iirformation 
as to the nature of the petitioner’s duties 
or wether he was employed in a.positiffln 
of trust or what c^portttuities. &e -petii" 
tioner had for acting otherwise than honest- 
ly. 

I am wSling to belkwe that .the petitioner 
is endeavouring to r^bfiitate his eharaetef, 
but I cannot ignore 'Sie fact 'that'the 
offence for which he was flisinissed was 
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one which it is the duty of the Court jeal- 
ously to guard against by every means 
in its powers. I think we should be failing 
in our duty if, upon the material before us, 
we were to accede to this petition merely 
because the petitioner can produce satis- 
factory reports of his conduct from his 
employers for the last 2j or possibly 3i years. 
A Mukhtar exercises an office of trust 
towards his clients and towards the Court. 
He has many opportunities of bet- 
raying that trust and he may frequent- 
ly abuse his trust without being discovered. 
It is, therefore, essential that flagrant abuses, 
such as the petitioner was guilty of, should 
not be lightly passed over or regarded 
as capable of expiation by a short proba- 
tionary period during which they have 
not been repeated. If we considered 
that the case was at all doubtful or that 
a larger tribunal might properly take a 
more lenient view we might issue a rule 
and call upon the Government-Advocate 
to appear and show cause against the appli- 
cation before a Special Bench, but 1 am 
satisfied that no prima facie case has been 
established and I have no doubt that the 
course we should adopt is to reject the 
applicalion. 

Muwick, J. — I agree. 

N. K. 


CALCUTTA HIGH COURT. 

Criminal Appkat< No. 593 of 1922, 
June 28, 1922. 

Mr. Justice Walmsley and 
Mr, Justice Suhravvardv. 

ABDUI. GAHUR SIKDAR and others— 
Accused— Appedeants 
versus 

EMPEROR .—Respondent. 

Jury trial — Charge to Jury— Defective charge — 
Proposed amendments in law, reference to — 
Penal Code (Act XLV of i8uo) ss. 372, 373 

’ — Age of girl kidnapped — Prosecution^ duty of. 

Where in delivering his charge to the Jury the 
Judge omits to set out all the questions that re- 
quire decision, and the charge offers extremely 
little guidance lor arriving at a decision, the charge 
is defective, (p. 125, col. 1.) 

Proposed amendments in the law, where they 
have not become part of the law, ought not to be 
referred to in charging a Jury. (p. 125, col. 2.) 

Queen» Empress v. Sukce liaur, 21 C. 97 ; ip 
Iiid. Dec. (N. s.) C97. referred to. 

In a trial upon charges under sections 372 and 
373 of the Penal Code, it is the duty of the prose- 
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cutioii to prove that the girl is under the age of 
16 years, (p. I2j^, col. 2.) 

Criminal appeal against an order of the 
Assistant Sessions Judge, dated the 27th 
January 1922. 

Maulvi A.^ K, Fazlal IJaq and Babu 
Eadhika Ranjan Gaha, for the Appellants. 

Mr. Or}, for the Crowm. 

JUDGMENT. 

Walmsley, J. — The three appellants 
were all charged under section 366, Indian 
Penal Code, and there were separate charges, 
agaiii.st Abdul Gohur under sections 372, 
100, Indian Penal Code., against Krfan 
under section 373, Indian Penal Code, and 
against Sarojini under section 372, Indian 
Penal Code. They were found guilty on 
all the counts, and the learned Judge sen- 
tenced Abdul Gohur to three years' rigorous 
iiiijHisonmcnt, and the other two to four 
years' rigorous imprisonment each, all under 
section 366, Indian Penal Code, but did 
not pass any separate sentences on the 
other charges. 

The girl in the case is Sukhoda, the 
daughter of vSarojini, and briefly stated the 
story is that Sarojini took her to Abdul 
Gohiir's house and afterwards made her over 
to Erfan for purposes of cohabitation. The 
defence is that the woman became a 
Mussalmaii, and that Erfan wanted to 
nmrry the girl. 

»So far as the charges under sections 572 
and 373, Indian Penal Code, are concerned, 
the age of the girl is an essential point. 
It was necessary for the prosecution to 
prove that she was under the age of 16 
year.*;. For this purpose, the Assistant 
Sutgeon was examined, and he expressed 
a definite opinion that she was below six- 
teen years. 

The fust objection taken to the learned 
Judge's charge is that he has not dealt 
pro]>erly with the question of minority. 
In explaining the law he said that for kid* 
napping the girl must be under sixteen 
years, and in explaining the terms ‘dis- 
posing of' and ‘immoral purpose' he used 
the word minor, but he nowhere said that 
if the girl was not proved to be under six- 
teen, there could be no offence under sec- 
tion 372 or 373, Indian Penal Code. Fur- 
ther on the question of fact, he merely 
referred to the medical evidence, said that 
the defence tried to make out that she was 



INDIAN CASES. 


Vol. 71] 

ABDUI, GAHUR V. EMPEROR. 

sixteen, and left it to the J ury to decide. 
That seems rather a siimmaiy treatment 
of an important matter, but looking at 
the evidence on the record I am not pre- 
pared to hold that the verdict is vitiated 
by the defects. vSecondly, it is said that 
the learned Judge did not explain to the 
Jury that the burden of proof lay on the 
prosecution. It is pointed out that at the 
beginning of the summing up, he said, ''It 
is for the gentlemen of the Jury to decide 
which hypothesis the better fits the facts 
and the probabilities- -that of guilt or inno- 
cence/' and that his conclusion is in simi- 
lar words, "The Jury must ask themselves 
which view of the facts they find the more 
consistent and the more j^robable, and 
which seems to them the better supj^orted 
by the evidence they have heard and should 
return a verdict accordingly." On the 
other hand, the charge began with gene- 
ral remarks on the burden of ]jroof and the 
benefit of the doubt and the earlier of the 
two passages which I have quoted is. imme- 
diately followed by the words, "The question 
which the Jury will have to answer is this: 
Did the accused either kidnap or abduct 
the girl, etc." In the absence of details 
as to what the learned Judge said 
about the burden of proof I think this 
criticism is well-founded, for when the Jury 
was asked to decide which hypothesis 
suited the facts better, they were in effect 
told that the prosecution would discharge 
its onus by producing the better hypothe- 
sis. That was the last instruction they 
received from the Judge, and I think it is 
very probable that in consequence they 
looked at the evidence from a wrong point 
of view. 

Thirdly it is said that the learned Judge 
has expressed his own views very empha- 
tically with nothing more than a conven- 
tional direction that the responsibility of 
deciding questions of facts rests with the 
Jury. This criticism does not commend 
itself to me, for I find it difficult to under- 
stand what view of the facts as a whole the 
learned Judge did take. He certainly takes 
it for granted that Erfan was cohabiting 
with the girl to the knowledge of Sarojini, 
but those are facts not in dispute, for the 
appellant's story is that the mother and 
daughter were married to Abdul and Erfan 
yes|)ectively. So far from taking from the 
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Jury the duty of determining questions 
of fact, I think the charge is defective 
rather because it does not set out all the 
questions that required decision, and be- 
cause it offers extremely little guidance. 

Another criticism, affecting only Abdul 
Gohur, is that he is not said to have taken 
the girl to his house, and that he was not 
at hojiie when she was brought there. The 
learned Judge has not said anywhere in 
liis charge what act on the part of Abdul 
Gohur could render him liable to a charge 
under section 366, Indian Penal Code; he 
took no part in bringing the girl to his own 
house : the removal on the first night to 
Sabi ]\rolh's house does not appear to have 
been in furtherance of any scheme for 
abducting the girl, so that if Abdul Gohur 
participated in any abduction it must have 
been when he escorted the girl to Erfan's 
house. The learned Judge has not dealt 
with this matter, although he should have 
told the Jury when and where the abduction 
was said to have taken place, and asked 
them to say whether Abdul Gohur took 
any part in it. 

In regard to the exposition of sections 
372 and 373, Indian Penal Code, I wish to 
point out that the learned Judge was wrong 
in referring to the amendments proposed 
in 1914, for they have not become part of 
the law, and also to say that the mean- 
ing of the sections has been discussed in 
the case of Queen-Empress v. Sukec Raur 
(i). If the Judge had studied that 
authority his explanation of the terms dis- 
pose of' and 'use' would have been very 
different. 

As I have indicated, the charge is defec- 
tive in several respects, particularly in the 
manner in which the burden of proof was 
treated. The case is a very perplexing one, 
and I cannot say that in spite of misdirec- 
tions the Jury has arrived at a right deci- 
sion. 

The course wliich we must adopt is to 
set aside the convictions and sentences, 
and leave it to the authorities to decide 
whether there should be a fresh trial or not. 
The appellants will be released. 

Suhrawardy, J.— I agree, 
w. c, A. Appeal allowed ; 

Convictions and sentences set aside. 

(1) 21 C. 97 ; 10 Ittd, Dec. (ST. s.) 697. 
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MADEA8 mOH COUKT. 

OuiGiNAi, Side Appeai. No. 25 or 1922. 

April 12, 1922. 

Present Sir Walter Schwabe, Kt., 

Qiief Justice, Mr. Justice Oldfield and 
Mr. Justice Coutts-Trotter. 

K. V, MI 7 NISWAMI MITDAIJAH— 

PtjUNTIFF — APPEtEANT 
versus 

RAJARATNAM P 1 XI,AI ant> others — 

DEFFNT'ANT.S — RESPONPENTS. 

CHminal Procedure Code {Act V of 1808), 
9. 195 (6), (7)— to prosecuU^Order of 
Single Judge of High Courts- Appeal to Bench if 
lies. 

Vox the purpose of section 103, sub-section (6), 
Criminal Procedure Code, a Judge sitting on the 
Original Side is «uboi:dinate to the Bench hearing 
appeals from him. (p. 127, col, 2.) 

An appeal lies to a Division Bench of the Appel- 
late Side hearing appeals from the Original Side of 
the High Court, Madras, from an order of a Single 
Judge sittitag on the Original Side giving, 
under section 195, Criiuinal Procedure Code, sanc- 
tion for prosecution for an offejice committed in 
relation to proceedings before him. (p. 127, col. i.) 

Vex Schwabe, C. J. An order granting sanction 
is made in the exercise of criminal jurisdiction and 
is not a judgment within the meaning of clause 1 5 
of the I^ctters Patent (p. 126, col. 2.) 

The expression that is to in sectioii 195, 

danse (a) > is not comprehensive but is only illustra- 
tive and torsome extent limits the effect of the pre- 
ceding words, The correct construction of thesec- 
tibn that powerto revoke sanction is' granted to 

Court which ordinarily hea^nih appeals from the 
S«tf<Stiottiiig,.Court, and whera there are two Courts 
having,, the function of hearing appeals^ or where 
there is no Court, power to revoke is given to that 
Court to which the saentibnihg Court is subordi- 
nate. (p. 127, col. I.) 

V^x^ CauHst- Trotter, es^ession that 

is to say” in section 195, sub-sectibn (7), means *'ln 
particuikr.” (|f, 127; cd'. 2.) 

A^ped and' jwdgiuftot of 

1 *r;‘ J ufitice •dbted'hhearst ©ecemher 

192 T, granting sanction to prosecute the 
hppeUant (plaintilFf in the- exeioise of the 
^dinary Orijginal Civil- Jurisdiction of this 
Court in Civil Stub Noi 3S2 of ig 20 i 

Mr. Nugm^Gfuniy instructed by Mr. M\ P. 
Smdararaia lyar, for the AppeUatit*^. 

Mr. C. P, Rdmaswami Aiyar, Advocate- 
General, and Mr. U. Swamim^a lyar, for 
the Respondents. 


JUDGMENT. 

Schwabe» C. J. — The question raised by 
the preliminary point taken in this 
appeal is whether an appeal lies to the 
Division Bench of the Appellate vSide 
hearing appeals from the Oiiginal Side 
of the High Court, Madras, from an order of 
a Single Judge sitting on the Original Side 
giving under section 193, Criminal Proce- 
dure Code, sanction for prosecution in respe^ 
of an alleged offence committed in relation 
to proceedings before him. It has been 
fully argued before us by the learned Advo- 
cate-General that no such appeal lies on 
three grounds, first that under the Betters 
Patent, climse 13, no appeal licvS 16 the 
High Court from the decision of a Judge 
of that Court in the exercise of criminal 
jurisdiction ; secondly, that under the same 
clause no appeal lies from anything at all 
except judgments and that the order sane 
tioning this prosecution is not a judgment. 
On both these points there would be some 
conflict of authorities; but not having heard 
the otlicr side on this point we cannot give 
any decision upon that. But, 7 think it 
right to say that my present view is tliat the 
Advocate-General is right on both points, 
that this is a matter in the exercise of crimi* 
nal jurisdiction and tliat the order is not a 
judgment. The third point is that under 
section 195, Criminal Procedure Code, apait 
altogether from the Betters Patent, there 
is no light of appeal, the light of appeal 
being confined to what is given by that 
section. Under section 193 (i) (b)> no 
prosecution can take place under certain 
sections of the Indian Penal Code, including 
the section in question in this case, without 
the previous sanction or on the complaint 
of the Court in which the proceedings 
took place or of * some other Court 
to which such Court is subordiUate. For 
the purposes of that sub-sectibn it is 
not necessary to consider whether ^ the 
Court which gives the sanction is subordinate 
to this Bench, or not because sanction can 
be given by such Court itself. Such Court 
having given the sanction it is immaterial 
whether this Bench could or could not give 
similar sanction. 

When it comes to the question of appeal, 
the matter is dealt with by sub-section (6) 
and (7). Sub-section (6) says Any sanction 
given or refused under this section may 
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revoked. . .by any authority to which the au- 
thority giving or refusing it is subordinate.'' 
The power to give sanction under the vari- 
ous clauses of this section and sub-section is 
given to various persons as well as to Courts, 
and sub-section' (6) when it deals with the 
authority to which the authority giving or 
refusing the sanction is subordinate is deal- 
ing with persons other than Courts who have 
the power under the section to give sanction 
as well as with Courts. The position of the 
Courts ^ving sanction is dealt with also in 
sub-section (7) and that is in these words: 

For the purpose of this section every Court 
shall be deemed to be subordinate only to the 
Court to which appeals from the former 
Court ordinarily lie.’* Pausing there, I 
read that to mean that for the purpose of 
saying whether a Court can revoke an order 
niade, we have to see whether that Court 
is the Court to which appeals ordinarily lie 
from the Court which made the order. 
Now, appeals ordinarily lie to a Division 
Bench of the Appellate {Side of this Court 
from a Judge sittitig alone on the Original 
Side, and, therefore the power of this Court 
to revoke, if any interpretation is correct, 
is given by that sub-seefion. 

Some little difliculty is introduced by the 
addition of the words to that sub-section: — 
“ that is to say*' {a) where appeals lie to 
more than one Court, {b) where appeals lie 
to a Civil as well as to a Revenue Court 
and (c) where no appeal lies, certain 
rules are provided prescribing to which 
Court the First Court is deemed to be subordi- 
nate, In my view, the words, *‘that is to 
say, " are not comprehensive at all. They 
are merely illustrating and to some extent 
limiting the words that go before and the 
true way of reading that section is that the 
power to revoke is granted to the Court 
which ordinarily hears appeals from the 
Court sanctioning, but as there may be diffi- 
culty in applying that rule, where two 
Courts have ordinarily the function of hear- 
ing appeals or where no Court has that 
function provision is made by the rest of 
the section for those cases. If it were a 
question whether the Judge sitting on the 
Original Side is subordinate to this Bench 
within the meaning of sub-section (6) as, at 
present advised, I incline to the view that 
he is properly described as subordinate; 
but I particularly wish not to commit my« 


self on that matter for I tlunk it unneces- 
sary for the decision of this case. I think 
it is sufficient to base my judgment on the 
words of sub-sections (0) and (7) and to say 
by reason of what I think is the proper 
interpretation of those sub-sections the 
preliminary point fails. 

01dtield» J. — I agree. 

Coutts^Trotter» J. — I agree and only desire 
to add that I am not to be taken as 
expressing any opinion at all as to the vali- 
dity of the points taken by the learned Advo- 
cate-General under the lyctters Patent. But 
I think it is clear that on a reasonable con- 
struction of section i95-(6) of the Criminal 
Procedure Code we have the power, I will not 
say, of hearing appeals but of revoking the 
sanction given by the learned Judge. In 
my opinion all that it is nccessaiy to say is 
that a Single Judge silting on the Original 
Side and sanctioning or refusing sanction 
under this sub-section is subordinate to a 
Bench of this Court for the purpose and in 
the sense of sub-section (6) as explained by 
sub-section (7). I wish to guard myself from 
expressing any opinion as to whether such 
a Judge is subordinate to a Bench of this 
Court in any other sense and for the purpose 
of any other section or any other . Act. 
Thefirstpartof sub-section (7) is plain to my 
mind but some difficulty is created by the 
use in that sub-section of the words ‘‘that 
is to say " which looks as if it is introducing 
an exhaustive enumeration of all the possi^ 
ble cases that could arise under the first 
part of sub-section (7). I am satisfied that 
these words are mere inartistic draftsman 
ship and mean no more than if. the draftsman 
had said “in particular'^ and that he used the 
words to introduce illustrations in the 
manner so common in Indian legislation. To 
my mind , the words of sub-section (7) are 
absolutely clear. “ Every Court shall be 
deemed* to be subordinate only to the Court 
to which appeals from the former Court 
ordinarily lie/* It seems to me impossible 
to hold that a Division Bench of this Court 
can be held to be other than a Court to 
to which appeals from a Single Judge sitting 
as a Judge of first instance on the Original 
Side .ordmarily lie- 

I am, therefore, of opinion , that we are 
empowered to entertain this application 
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to revoke the sanction granted by the 
learned Judge. 

V. N. V. Appeal accordingly. 


MADRAS HIGH COURT. 

CutMINAL RKVISION CaSE No. (iOO OE I92I. 
(Criminai, Revision Petition No. 484 
OK 1921.) 

Apil 12, 1922. 

. Present : — Justice Sir William Ayling. Kt., 
PAI^ANIANDI SERVAI ano others.— 
Counter -Petitioners Nos.4, 5, 6, 
and 10— Petitioners 
versus 

SAMMANDI AMMAD— Petitioner 

— RE.SrONDENT. 

Criminal Pfocadure Code (Act V of J8g8), 
S, 145 — Costs to successful parly — Notice. 

Mere delay in applying for costs in proceedings 
tinder section 145 of the Criminal Procedure Code 
does not affect the jurisdiction of the Magistrate 
to award costs, but no order as to costs can be 
made without notice to the party affected. 

Vyihianada Tambiran v. Mayandi Chetty, 
99 M. 373 :• 4 Cr. L. J. 23s. referred to. 


[1923 

ORDER. — In this case the [Magistrate 
has passed an order making all the counter- 
petitioners in a possession case liable for 
petitioner's costs in the shape of Vakil's 
fee. 

This order was passed some six weeks 
after the possessory order, apparently imme- 
diately on the pre.sentation of a petition by 
the successful party to the possession case 
and the counter -petitioners seem to have 
had no opportunity of being heard. 

I am not prepared to say that the delay 
in passing the order necessarily affected the 
jurisdiction of the Magistrate, but it certain- 
ly could not be passed without notice to the 
other side affected by it, and the present 
petitioners who did not claim ]>ossession had 
a special case for exemption from liability 
for costs which called for consideration. 

The Magistrate'.s cider dated 29th April 
J921, awarding costs is set aside ; he will 
restore the petition (presented under sec- 
tion 148 of the Code of Criminal Procedure 
bearing order of 29th April 1921) to file and 
dispose of it according to law, bearing in 
mind the decision in Vythianada Tambiran 
V. Mayandi Chetty (i). 

The costs, if paid, should be refunded. 

V. N. V. 

Order set aside. 


(I) 29 M. 373; 4 Cr. I4, J. 232, 


INDIAN CASES. 


Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, and 
section 107 of the Government of India 
Act, 1915, praying the High Court to revise 
the order of the Court of the Sub-Divisional 
Magistrate ,TTsilampatti, date'l the 29th April 
1921. in M. C. No. 23 of 1920, on its file, 
Mr. jF. S, Fflsr, for the Petitioners. 

The Public Prosecutor, for the Crown. 
Mr. K, V. Krishnas^wami Aiyar, for the 
Respondent. 
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SHEORAM V, TXKARAM. 

NAGPUB JUDICIAL COMMIS8IONEB S 
COURT, 

Second Civii, Appeat. No. 482 op 1921. 

November 6, 1922. 

Present: — Mr. Hallifax, A. J. C. 

SHEORAM AND another — Defednants 
— Appeeeants 
versus 

TIKARAM AND OTHERS — plaintiffs 
— Respondents. 

C. P Tenancy Act (XI of 1898 ). S5. ^5, .16, 

-Tenant right -Sir land — Alienation of owner- 
ship— C. P. Land Revenue Act (IT oj i<)iy), s. 2 
(17), proviso -Sir rights analvsin of. 

The tenant right in his sir land left in a pro- 
prietor after alienation of his ownership is a con- 
stituent part of the right he held in the sir land 
and is not something new which is created by 
the law. (j). 130, col. i.) 

The sir right is made up of two parts, one the 
proprietary and the other occupancy, and it can 
accrue synthetically bv the union of these two 
parts in the same person and not in different 
l>ersons. (p. 129, col. 2.) 

Appeal from the decree of the District 
Judge, Bhandara, dated the yth July 1921, 
in Civil Appeal No. 33 of 1921. 

Mr. G. L. Subhedar, for the Appellants. 

Sir B, K, Bose, for the Respondents. 

JUDGMENT, — Dewaji, the father of the 
defendants, and his brother Shivaji held a 
one-sixth share in the village of Thana 
to which certain sir land appertained. 
The sir land was partitioned, and on 
vShivaji's death without issue his widow 
Sayitri inherited his one-twelfth 
share and the sir land attached to it. 
This was sold by auction under a decree 
to Rao Sahib Munnalal Sao and Sayitri 
was recorded as an occupancy tenant 
of the sir from 1906 07 onwards. On the 
iith of March 1913 the plaintiffs bought 
from Rao Sahib Munnalal Sao all the 
interest purchased by him from Sayitri. 
She died on the 2nd of March 1914 
and the defendants then took possession 
of her occupancy holding as heirs of their 
unde Shivaji. The plaintiffs sued for 
possession of it and have succeeded in both 
the Courts below. 

(2) As I understand the judgment of 
the learned District Judge, he holds 
that though the plaintiffs are permanent 
residents of the village and held land in 
it and though their grandfather Saddu 
did occupy the holdiingi he held it as si>i 

9 


and th\s is not occupying it within 
the meaning of section 46 of the Tenancy 
Acc, 1898, which requires that a common 
ancestor of the last male tenant and the 
heir should have held it as occupancy 
tenant. 

(3) The learned Counsel for the appel- 
lants has advanced an argument on their 
behalf based on the somewhat difficult 
doctrine of “ dormant sir right,'* 
mentioned in Tulsa v. Dasoda (i) and 
Bhuray Brahmin v. Lola Vishwanath 
(2). That the sir rights in this land are 
now entirely extinct is clear from the 
fact that at a Settlement which took place 
a year or two after the death of Sayitri 
it was not recorded as sir. But the learn- 
ed Counsel has urged that what the de- 
fendants inherited through Sayitri Bai in 
IQT3 was this “ dormant sir right " and 
they arc at least entitled to continue in 
possession as occupancy tenants, though 
they subsequently lost the full right at 
the next Settlement when they were mis- 
takenly recorded as holding the Ic iscr 
right of occupancy tenants. The sir right 
is undoubtedly made up of two parts, one 
the proprietary and the other the cccn- 
pancy and it can accrue synthetically by 
the union of these two parts in the same 
person, as is made clear in the prov so 
to sect on 2 (17) of the Land Revenue 
Act, 1917. ' But it must be in the same 
person, and here the proprietary right 
in that particular land was never in the 
defendants; it passed from Sayitri Bai 
to the purchaser from her and from him 
to the plaintiffs, who still hold it. 

(4) The only real quest. on in th*s case 
is this. Is thi occupancy right a right 
wh ch was held by Sayitri Bai as part of tl e 
estate which she inhented from her hus- 
band, o - is t an entirely new right which 
arose for the first time in her by the 
operation of section 46 of the Tenancy 
Act, 1898.-^ If she had voluntarily sold 
her share in the village with the express 
exception of the occupancy rights in the 
sir land, it must be admitted that that 
would have been a reservation of a po - 
tion of the e^ta^e which she had inherited 
from he: husband, and I canno 

(t) 15 C. P. L. a. 173 * 

(a) a Nf If. a» 



130 INDIAN CASES, [1923* 

VADAMAI^AI PIIXAI IK SUBRAMANIA CHKTTIAR. 


difference in this respect between a volun- 
tary and nvoliintary alienation. 

(5) The words of section 45 of the Ten- 
ancy Act, 1898, and of section .^9 of Ihe 
p eseiit Act o; 1920, which refer to both 
fo 'c d and voluntary ali na!ions, seem 
to me to make it still mor ‘ clear that the 
tenant right in his sir land left in a pro- 
prietor after alienation of his ownership 
was all along a conslitU' nt pait of the 
right he held in the sir land and is not some- 
thing new which is created by the law. 
Both sections speak of his h;ss of the right 
to occupy sir land as a proprietor in anti- 
thesis to his right to occupy it as a tenant 
indicating clearly that the right is the same 
at both tinie>s, though it is held in different 
ways. They also speak throughout of 
reservatirn of the tenant right in an alie- 
nation oi the proprietary right ; unless the 
tenant right is there already it certainly 
could not be reserved. In this view the 
appeal must succeed. The decree of the 
lower Appellate Court will be set aside 
and the plaintiff's suit will be dismivssecl. 
The respondents must pay all the costs 
in all three Courts, 
s. D. 

Appeal accepted. 


MADRAS HIGH COURT. 

Civn, APPI5AI. No. 246 OF 1920. 
September 15, 1922. 

Present .—Mr. Justice Spencer and 
Mr, Justice Devadoss. 

C. S. VADAMAI/AI PIIylyAI and others 
Defendants— Nos. 3, 4 and 6— 
Appedm-nts 
versus 


T. SUBRAMANIA CHETTIAR and 

OTHERS — PLAINTIFF AND DEFENDANTS 

Nos. 7, 8 AND i— R espondents. 

Registration Act {X V I of 1908), s, ij (2) (v)-- 
^uiiahie mortgage-— Memorandum— Registration— 
Hindu Law— Joint family property— Ancestra 
property- SelJ-acquisiHons— Nucleus— Burden 0 
proof— A Henation Mortgage— A ntecedent debt- 
Sons,' liability of. 

An equitable mortgage i.q created only by th< 
act of deposit of title-deed.*?, and any tnemorandun: 
wcompanying, preceding or contetnporaneouj 
with the deposit, is only evidence of the Jactm 


of deposit and a memorandum which coutodus 
no words purporting to pass any interest in im- 
moveable property doe.s not require xegistratloni 
(p. 134, col. 2.) 

Rajangam Ayyarv, Rajangam Ayyar, 69 Ind. 
Cas. 123; 31 M. L. T. 136; 4 U. P. L. R. (R C.) 
85; 16 D. W. £615; (1922) A. 1 . R. (P. C.) 266 
(P. C.), Muthiah Chefiy v. Kothandaramaswami 
Naidu, 35 Ind. Cas. 8G4 ; 31 M. D. J. 347; (191^) 

2 M. W. N, 221 ; 4 Iv. W. 472 , Bhairab Chandra 
Bose V. Anath Nath De, 57 Ind. Cas. 686 ; 31 C. 
I/. J. 375 ; 24 C. W. N. 599, Kedarnaih Dutt v. 
Sham Lull Khetiry, 20 W. R. 150: it B. E. R. 405, 
referred to. 

Chunilai Someshvar Bhatt v. Vithaldas Kar^ 
sandas, 68 Ind. Cas. 1005 ; 24 Bom. E. R. 502, dis- 
sented from. 

Per spencer, Under the Hindu Eaw, a 
personal covenant whether contemporaneous or 
previous, if it is part of a mortgage executed by 
a Hindu father, is not an antecedent debt, so as 
to validate the mortgage as against the sons, 
(p. 1 53, col. 2.) 

Chet Ram v. Ram Singh, 67 Ind. Cas. 569 ; 
49 1. A. 228 ; 43 M. E. ] . 98 ; 3 U. T. ; 31 

M, E T. 50; 16 E. W. 8q; (1922) M, W. N. 455; 4 
U. P. E. R. (P. C.) 64; 44 A 308; 3 P. E. R. 1922; 24 
Bom. E. R. 1231; 27 C. W. N. 150; (1922) A. I. R. 
(P. C.) 247 (P. C ) and Sahu Ram Chandra v. Bhup 
Singh, 39 Ind. Cas. 280; 44 I. A. 126; 21 C. W, 

N. 698 ; I P. E. W. 557 ; 15 A. E. J. 437; 19 Bom, 
E. R. 49 «; 26 C. E. J. i: 33 M. E. J. 14; (iQi?) 
M. W. N. 439 ; 22 M. E. T. 22 ; 0 E. W 213 (P. C.), 
relied on. 

Ram Dei v. Suraj Baksh, 60 Ind, Cas. T77 ; 
23 O. C. 204 ; 7 O. E. J. 509 ; 2 U. P. E. R. (J. C.) 
156, dissented from. 

Whether there is an antecedent obligation dis- 
sociated in time and fact from the sale or mortgage 
in any particular case is a question of fact to be 
decided on the facts of each case. 133, col. 2.) 

A negotiable instrument does not lose its char- 
acter as such by the mere fact that title-deeds are 
deposited as collateral security, (p. 134, col. i ) 

RamachandraRow v. Sesha Aiyangar, 3 M. E. J. 
225, foUowed. 

Where the accounts show that money was first 
advanced, pro-notes executed and later on security 
taken, the debts are sufficiently dissociated in 
time and fact from the mortgage to constitute 
an antecedent debt.'" (p. 134, col i.) 

Where a father transters property intending to 
part with all the interest he possesses in any capa- 
city in the property, a recital in the deed as to its 
bemg self-acquired is not suffl ient to invalidate 
an otherwise proper transaction, (p. 134, col. i.) 

Sabapathy Chetty v. Ponnusawmy CkeUy, 28 Ind* 
Cas. 365, followed. 

Balwant Singh v. Rev. Rockwell Clancy, 14 Tnd. 
Cas. 629 ; 34 A. 296 ; (1912) M. W. N. 462; ii M* 
E. T. 344 ; 9 A. E. J. 509 ; 15 C.,E. J. 475 ; 16 C. 
W N. 577 ; 23 M. E. J. 18 ; 14 Bom. E. R. 422 | 
39 I. A, 109 (P. C.), distinguished. 

Per Devadoss, J,—li there is a large family 
nucleus and if the property in the possession of 
a member of the jomt family can be traceable to 
the income of the family nucleus, such property 
would be considered joint family property till 
It is aftonatively shown that that pro^rty was 
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acquired without the help of, and without det- 
riment to, the family nucleus. The question 
of onus is not of much importance when all the 
evidence is before the Court. When it is tound 
that the family nucleus is of such a character 
that it could not have yielded any appreciable 
income and when there is no proportion between 
the family nucleus and fortune acquired in the 
course of a few years, the matter does not rest 
with mere presumptions alone. The Court has 
to see whether the acquisitions were made by a 
member unaided by the family nucleus, (p. 136, 
col. 2; p. 137, col. I.) 

Gooroochurn Doss v. Goluckmoney Dossee, (1843) 
Pulton 165 at p. 182; I Ind. Dec. (o. s.) 743, 
Akkaraju Narayana Rao v. Akkaraju Seshamma, 
26 Ind, Cas. 33; 27 M. L. J. 677, Ram KUhen Das 

V. Tanda Mai, 10 Ind. Cas. 543; 33 A. 677; 8 A. L. 
J, 72, Kundan Led v. Shankar Lai, 21 Ind. Cas. 
13; 35 A. 564: II A. D. J. 910, Luximon Row 
Sadasew v. Mutlar Row Bajee, (1831) 2 Knapp 60; 
5 W. R. P. C. 67: I Norton’s D. C. 169; T2 B. R. 
401, Toltempudi Venkataratnam v. Tottempudi 
Seshamma, 27 M. 228, Amar Nath v. Firm of 
Hukam Chand- Nathu Mol, 60 Ind. Cas. 379 ; 2 
D. 40 ; 19 A. D. J. 249 ; 40 M. D. J. 327 ; 2 P. D. 
T. 208 ; 33 C. D. J. 355 : 29 M. D. T. 258 ; (1921) 
M. W. N. 175 ; 25 C. W. N. 534 ; 3 U- P* L. R. 
(P, C.l 12 ; 23 Bom. D. R. 671; 14 D. W. 435; 42 P. 

W. R. 1921 (P. C.), referred to. 

Obiter. — A personal covenant to pay which is 
outstanding in a mortgage document can sustain 
a subsequent alienation as an antecedent debt, 
though no decree has been passed to enforce it. {p. 
140, col. I.) 

Appeal against the dec ee of the Addi- 
tional Subordinate Judge, Cuddalorc, in 
Original Suit No. 27 of 1919. 

Messrs. A, Krishnaswami Iyer and A, C. 
Sampatfi Iyengar ^ for the Appellants. 

Messrs. V, Visvanalha Sastry and T. L. 
V enkatarama Tver, for the Respondents. 

JlTOaMENT. 

Spencer* J. — This suit was brought on 
the strength of an equitable mortgage made 
by 1st defendant in favour of the plaintiff. 
Defendants Nos. 2 to 6 are the sons of first 
defendant. Defendants Nos. 7 and 8 are 
puisne mortgagees. Defendants Nos. i, 2 
and 5 are now dead and defendants Nos. 3, 4 
and 6 prefer this appeal. 

The evidence on record shows that the 
plaintiff was lending money to the ist 
defendant in a series of transactions com- 
mencing from the 24th of August 1907. 
Every time that accounts were settled 
between he parties a promissory-note was 
execut d. On the 13th of October 1910 
the 1st defendant deposited title-deeds 
of landed property to secure a debt of 
Rs. 10,900 carrying interest at 12 per cent. 


due on the 12th October 1913. On the ist of 
October 1912 there was a consolidation of 
intermerliate loans and on the 4th October 
1913 there was a fresh consolidation for 
which a promissory-note, Exhibit C, for 
Rs. 13,900 was executed. This was follow- 
ed on the 7th of October 1913 by a letter, 
Exhibit E, giving particulars of the title- 
deeds deposited for the debt of Rs. 13,900; 
Exhibits C (i) and C (2) are promissory 
notes for the interest that subsequently 
accrued. They are dated 17th February 
1915 and 20th September 1915 respectively. 
Finally, Exhibit E (2), a letter dated the 20th 
September 1915, was written by the ist 
defendant to the plaintiff s'a'iing that he 
consented to the title-deeds and other docu- 
ments already deposited being held as 
security for interest amounting to Rs. 812 
and odd lent upon a promissory-note of 
the same date, viz., Exhibit C (2). The 
deposit of title-deeds having been made in 
the Presidency Town of Madras was quite 
regular and valid according to section 59 
of the Transfer of Property Act. 

In appeal the following contentions have 
been raised. First, that the loan is not 
true, that the transactions between the 
plaintiff and the 1st defendant were brought 
about in order to shield the property from 
his unsecured creditors and that being 
pressed by them he filed a petition to be 
declared an insolvent on the 23rd of March 
1916. Secondly, the son's interest is not 
affected by this equitable mortgage, as 
the father did not contract it for an ante- 
cedent debt in the sense that these words 
have been used in recent Privy Council 
decision;. Thirdly, as the father purpjrted 
to be dealing with his own property, he did 
not make the mortgage in his capacity of 
manager of the joint family and, therefore, 
it cannot bind the son's share. Fourthly, 
if the mortg ge is partially effective over 
th father's interests, the plaintiff can only 
proceed against the son' shares after vx- 
hau ting his remedies against he father's 
share. Fifthly, Exhibits E and E (2), which 
are lett rs referring to the deposit of title- 
deeds, are invalid for the purpose of creating 
a mortgage as they have not been registered. 
In the lower Court an attempt was made 
to prove that the debts were incurred for 
illegal and immoral purposes. Mr. A 
Krishnaswami Aiyar for the appellant 
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frankly stated that he could show that the 
1st defendant was leading an immoral 
life, but he admitted that he could not 
connect any particular debt with immoralit5\ 
Therefore, the defence which formed the 
subject of the 4th issue in the lower Court 
has not been prCvSsed in appeal. 

On the first point it is not necessary to 
say much. We have been referred to all 
the evidence on the subject to prove or 
disprove the existence of debts. The Sub- 
ordinate Judge observed in paragraph ii 
of his judgment that he was convinced 
from the documentary evidence beyond a 
shadou of doubt that the plaintiff’s accounts 
were correct, lhat the promissory-nobs 
were executed for value and that the plaint- 
iff’s claim was true. Before coming to 
this conclusion he referred to the entries in 
the plaintiff’s account-books. Exhibits A and 
B series, to the* correspondence between the 
parties, Exhibit K scries, to the counter- 
foils of receipts for ] ayment of interest, 
Exhibit G series, i nd to the entries in the 
despatch register, Exhibit H series ; and 
we have compared some of the counterfoils 
of these receipts with the entries in Exhibit 
H to prove that they were received by the 
1st defendant and we find that they corre- 
spond. The fact that interest was paid 
from time to time upon these loans is a 
.strong circumstance to prove the existence 
of the loans. It is argued that the plaint- 
iff having been declared insolvent in IQ04 
could not have had means to lend so much 
money to the 1st defendant. But the 
plaintiff in his evidence stated that he 
received Rs. 20,750 between 1st November 
1906 and 6th September 1912 from his 
father who was Receiver of several estates 
under this High Court. This statement 
is borne out by the entries in his accounts, 
T^xhibit A series, and by the statement of 
his 3rd witness who knows that plaintiff’s 
father gave him about Rs. 20,000, as he 
used to get the cheques cashed at the Bank 
for the plaintiff. The absence of corres- 
pondence between the parties from 1916 
to 1918 and the delay in in.stituting this 
suit is explained by the fact that plaintiff 
was engaged in prosecuting a suit against 
the ist defendant upon a registered mort- 
gage on the 1st defendant’s house and 
aiter he got Rs. 1,421 and odd throi gh that 
suit, as the acccunts show* on iglh April 


1917, he then brought this suit finding that 
the 1st defendant would not discharge 
his debt without being put into Court. 
The plaintiff and the ist defendant were 
friends in their youth, as the plaintiff was 
cashier and the 1st defendant was Dubash’s 
clerk in Messrs, Carl Simon and Co.’s office. 
The suggestio 1 that the ist defendant 
deposited these title-deeds with the plaint- 
iff in order to shield his property from 
creditors is rendered improbable by the 
fact that the 1st defendant did not try 
to get back the documents after the pres- 
sure from creditors had diminished. It 
is very unlikely that the 1st defendant 
would have left documents of title for a 
number of years even with a friend without 
making any effort to recover them unless 
they were deposited as vSecurity for a loan. 
Exhibits 1C and E (2) show that the plaint- 
iff’s case is true as put forward in his plaint, 
that these title-deeds were deposited as 
collateral security for promissory-notes 
executed by the 1st defendant. There 
is evidence that the 1st defendant had 
heavy debts to discharge in consequence 
of his purchase of lands in the South Arcot 
I)i.strict. Also D, W. No. 4 states that 
he spent Rs. 5,000 on a religious ceremony. 
There is no reason to doubt the fact of hi.s 
ha\ ing been indebted at the time when he 
was taking these loans. 

The respondent’s answer to the second 
objection is three-fold; first, he contends 
that the mortgage properties were in fact 
the self-acquisitions of the ist defendant 
and, therefore, no question arises as to 
the existence of an antecedent debt. 
Secondly, he relies on the personal covenant 
given by the ist defendant at the time 
when the mortgages were created, if it be 
held that the properties mortgaged were 
really ancestral properties; and thirdly, he 
has referred to the documentary evidence to 
show that in each case promissorj-notes 
evidencing the father's liability, existed 
before the equitable mortgage on the family 
property was created. In the present case 
all the evidence is before us and upon that 
evidence it appears probable that the 
properties mortgaged were in reality the 
self-acquisitions of the ist defendant. Al- 
though when the 6th issue was before the 
lower Court, the Subordinate Judge observ- 
ed that no attempt w as made hy the plaint** 
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iff to prove that the properties in the plaint 
schedule were the 'self-accjuisitions of the 
1st defendant, as alleged in the plaint 
and as recited in K^hibit K, Exhibit K 
clearly states that the title-deeds, a list of 
which is contained in the letter, related to 
self-act I uired immoveable properties, and 
there is no particular reason why the ist 
defendant should have made this statement 
if, in fact, it was not true. There is evi- 
dence that he was earning from Rs. 300 to 400 
a month when he was Dubash to Haji Jamal 
Moideen and Co. and Messrs. Wilson & Co* 
and that he was living on the rice which he 
got from his village lands {vide statement 
of D. W. No. i). On the other hand, it 
has not been proved that a sufficient nucleus 
of ancestral property existed, out of the 
income of which he might have acquired 
the lands which he subsequently mortgaged. 
The only family property which he appears 
to have possessed was survey No. 61 valued 
at Rs. 200 and a house site No. 44 upon 
which there was a debt of Rs. 500. Exhi- 
bit E contains a reference to item No, 7, 
a property worth Rs. 800, which was divided 
between the ist defendant and his bro- 
thers, and Exhibit D (6) is a deed of ex- 
change relating to a house site worth Rs. 200. 
It has not been shown that any other 
ancestral properties existed and thus by a 
process of exclusion it may be inferred 
that there was no source of income for the 
purchase of property of the value of the 
property concerned in this suit. On the 
6th issue, I, therefore, find that the plaint 
properties were self-acquisitions of the 
1st defendant. 

On the second part of this issue I am of 
opinion that even if they were not self- 
acquisitions, the mortgage is binding on the 
shares of defendants Nos. 2 to 6. The 
respondent's Pleader relies on the personal 
covenant of the ist defendant contained 
in the mortgages and he has argued that, 
if there is such a personal covenant, it will 
form a basis for a mortgage being effected 
by the manager of a Hindu family so as to 
bind the interests of the other members. 
In Sahti Ram Chandra v. Bhup Singh (i) 
their Eordships of the Privy Council laid 

(i) 39 Ind. Cas. 280 ; 44 I. A. 126 ; 21 C. W. N, 

698; I P. L. W. 557; 15 A. L. J. 437; 19 Bom. I,. 
R. 498; 26 C. b. J. 1; 33 M. b. J. 14; (1917) M. W. 
N. 439J 22 M. b. T. 22; 39 A* 437; 6 b. W. 213 {P. C). 


down that to effectively bind the father'd 
issue there must be an obligation not only 
antecedently incurred, but incurred wholly 
apart from the ownership of the joint estate 
or the security afforded or supposed to be 
available by such joint estate,” and in the 
subsequent case Chet Ram v. Ram Singh 
(2) their Lordships say that the debt must 
be '‘disconnected with the mortgage in 
fact as well as in time.” I do not consider 
that a personal covenant given by a father 
at the time of entering into a mortgage could 
be described as “disconnected in fact as 
well as in time.” Even if the personal 
covenant be contained in an earlier mort- 
gage, as that earlier mortgage is an aliena- 
tion and not a debt, there is no antece- 
dency on the principle of Chet Ram* s case 
(2). Thus, whether the personal cove- 
nant be contemporaneous or x>revious if it 
is part of a mortgage it is not antecedent 
in the legal sense and thus Ram Dei v. 
Sura} Bakhsh (3) [a decision of the Oudh 
Judicial Commissioner's Court given before 
the Privy Council had decided Chet Ram 
V. Ram Singh {2)] does not appear to be 
sound law. 

Whether there is an antecedent obliga- 
tion dissociated in time and in fact from 
the sale or mortgage in any particular case 
is a question of fact. In the present case, 
the accounts produced by the plaintiff show 
that money was first advanced and after- 
wards security was taken. The learned 
Subordinate Judge in paragraph 18 of his 
judgment has referred to the fact that the 
promissory-notes, which might have been 
enforced against the ist defendant, who 
executed them, were in existence before 
the title-deeds were deposited under Exhi- 
bits E and E (2). Exhibit C, which conso- 
lidated previous debts upto 19131 was dated 
the 4th October 1913. Exhibit E, the 
letter referring to the deposit of title-deeds, 
was dated three days later. 


(2) 67 Ind. Cas 569 ; 49 I* A, 228 j 43 M. L. J. 
98 ; 3 P, L. T. 3<>3 : 31 L. T. 50 ; 16 L. W. 89; 
(1922) M. W. N. 455 ; 4 U. P. L. R. (P. C.) 64; 44 
A. 368 ; 3 P. L. R. 1922; 24 Bom. L. R. 123: 27 C. 
W.'N. 150; (1922) A. I. R. (P. C.) 47 (P. C ). 

(3) 60 Ittd. Cas. 177; 23 O. C. 204; 7 O L 

J.5091ZV. V, L. lie. 
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In Ramachandra Row v. Sesha Aiyangar 

(4) it was held that a promissory-note did 
not lose its character of being a negotiable 
instrument by the fact that the title-deeds 
were deposited as a collateral security. 
In my opinion, the debts were, in the present 
case, sufficiently dissociated in time and 
in fact from the mortgages to constitute 
antecedent debts. It follows that the suit 
mortgage is valid against the interests of 
defendants Nos. 2 to 6 if they had any 
interest in the mortgage properties. 

It is unnecessary to discuss the fourth 
point, as I have found that the son's interests 
are liable upon the footing of the suit tran- 
sactions being mortgages. 

On the third point the appellant's 
learned Vakil quotes the case of 
Balwant Singh v. Rev. Rockwell Clancy 

(5) . In that case the mortgage made 
by Deoraj Singh was held to have 
been made not as manager of the family 
or as representing Maharaj Singh who was 
a minor, and, therefore, the mortgage-deed 
was void against Maharaj Singh and his 
interest in the estate. In the present case 
the 1st defendant did not purport to be 

. mortgaging only his own share in the lands 
described in Exhibit E, and, therefore, it 
must be taken that he mortgaged such 
interest as he was capable of mortgaging 
thereby. If a father transfers property 
and it is clear that he intends to part with 
all the interest he possesses in any capacity 
in the property, a recital in the deed as to 
its being self-acquired property is not 
sufficient to invalidate an otherwise proper 
transaction. Vide, Sabapathy Chetty v. Pon- 
nusawmy Chetty (6). 

The last point relates to the registration 
of Exhibits E and E (2). In Chunilal 
Someshvar Bhatt v. VithaJdas Karsandas 
(7) it was held that a document 
creating a charge by deposit of title-deeds 
required registration and could not take 
effect if unregistered. So far as this case 
decides that a writing which only gave the 
plaintiff a right to obtain a mortgage-deed 
should be duly registered, I am not inclined 

(4) 3 M b- J 225. 

(5) 14 Ind. Cas. 629 ; 34 A. 296 ; (1912) M. 
W. N. 462 ; II M. ly. T. 344 ; 9 A. ly. J. 509 ; 15 
C. I4, J. 475 * 16 C. W. N, 577 j 23 M. ly. J. 18 ; 14 
fiotn* If. K. 422; 39 I. A. X09 (F. C ). 

( 6 ) 28 Ind. Cas. 365 . 

(7) 68 Ind. Cat* 10051 24 Bom. U R« 502. 


to follow it, as no reference has been made 
to the terms of section 17 (2) (t) of the 
Registration Act, which exempts from re- 
gistration, a document which does not of 
itself create a right over immoveable prop- 
erty, but merely creates a right to obtain 
another document which will create or 
extinguish such right or interest. It is 
dear from a recent decision of the Privy 
Council in Rajangam Ayyar v. Rajangam 
Ayyar (8) that such a document would not 
require registration and would not be bad 
for want of registration. In Muthiah Chetty 

V. Kothandaraswami Naidu (9) it was pointed 
out that, in cases of equitable mortgages, the 
act of deposit of title-deeds created a mort- 
gage and not any letter accompanying, pre- 
ceding or contemporaneous with the deposit 
which did not of itself purport to create a 
mortgage right. Bhairab Chandra Bose v. 
AnathNathDc (10) is another case in point. 
There it was held, quoting the words of Couch, 
C. J., in Kedarnath Dutt v. Sham Lall Khet- 
try (ii), that if there is a memorandum 
accompanying an equitable mortgage and 
if without such a memorandum there would 
have been a complete equitable mortgage 
by the deposit of the deeds, the memoran- 
dum in such a case is only evidence of the 
fact of the deposit which might be proved 
by any other evidence. In Exhibits E and 
E (2) there are no words purporting to pass 
an interest in immoveable property and, 
therefore, I hold that they do not 
require registration. 

The appeal thus fails on all points and 
is dismissed with costs of 1st respondent. 

Time for redemption is extended for 
six months from this date. 

Interest to be at the contract rate till 
the date fixed for payment and six per cent, 
thereafter. 

Devadoss, J. — l^efendants Nos. 3, 4 and 
6 are appellants. The plaintiff brought a 
suit. Original Suit No. 27 of 1919, in tlie 
Additional vSubordinate Judge's Court of 
Cuddalore against th first defendant and 

(8) 69 Ind. Cas. 123; 31 M. L. T. 136 ; 4 U. 
P ly. R. (P. C.) 85; 16 ly. W. 615; (1922) A. I, R. 
(P. C.) 266 (P. C.). 

(9) 35 Ind. Cas. 864; 31 M. L. J. 3471 (r9l6) 
2 M. W. N. 221 ; 4 ly. W. 472. 

(10) 57 Ind. Cas. 686 ; 31 C. L. J. 375 I ^*4 C. 

W. N. 599. 

(xx) 80 R. 1501 n B« R. 
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his sons, defendants Nos. 2 to 6, and two 
other persons for a mortgage-decree in 
respect of a sum of Rs. iq,ooo and odd 
due on a mortgage by deposit of title-deeds. 
The ist defendant was ex parte and died 
pending this appeal, defendants Nos. 2 and ^ 
are dead. Defendants Nos. 3, ^ and 6 pleaded 
that the debt was not contracted for purposes 
binding on the other members of the joint 
family than the ist defendant ; that the 
1st defendant had no power to alienate 
family properties for his own extravagant 
purposes, that the letter by which the title- 
deeds were deposited rec|uired registration, 
that no mortgage-decree could be given 
in favour of the plaintiff and that the suit 
should be dismissed as against defendants 
Nos. 2 to 6, The 7th defendant a puisne 
mortgagee, filed a written statement In 
support of the defence of defendants Nos. 2 
to 6. The 8th defendant, another puisne 
mortgagee, also filed a vsimilar written state- 
ment. The Additional Subordin.?te Judge held 
that the amount sued for was really due 
to the plaintiff, that the debts were con- 
tracted for purposes which could bind the 
other members of the joint family of which 
the ist defendant was the managing mem- 
ber. that the letter evidencing the deposit 
of the title-deeds did not require registration 
and that the plaintiff was entitled to have 
priority over the 7th and 8th defendants 
and gave a decree to plaintiff. Defendants 
Nos. 3, 4 and 6 have preferred this appeal. 

The first point raised by the appellants 
is that no money was due to the plaintiff 
and that there was no mortgage in his 
favour but that some documen's were 
brought into existence for the purpose of 
saving the ist defendant's property from 
his creditors and that Exhibit C, the pro 
missory-note evidencing the loan, is a no- 
minal or sham transaction. 

The 1st defendant filed his petition 
in insolvency on the 23rd of March 1916. 
Before he filed his petition a decree was 
obtained against the i.st defendant by 
the plaintiff in the City Civil Court on a 
registered mortgage dated the 12th of 
October 1907 and the decre? amount was 
realised by sale of a house in George Town. 
The 1st defendant got into difficulties 
and was obliged to file his schedule in insol- 
vency in 1916. The plaintiff and the ist 
4efeudunt ure members of different castes 


and there is no evidence to show that the 
plaintiff was interested in helping the ist 
defendant to cheat his creditors. The 
plaintiff's case is supported by his accounts, 
a letter, delivery book, press copy-books, 
and number of letters written to the ist 
defendant by the plaintiff and by the 1st 
defendant to the plaintiff. It was con- 
ceded by Mr. Krishnaswami Kyyzx who 
appeared for the appellants that, if these 
documents were held to be genuine, then 
the plaintiff's case as regards the loan must 
be held to be proved. But he attacked 
the capacity of the plaintiff to lend a large 
sum of money to the ist defendant. The 
plaintiff became an insolvent in 1896 and 
he got his discharge in 1904. The plaint- 
iff is the son of the Dewan Bahadur Rama- 
swami Chettiar, a very well-known man 
in Madras. There is satisfactory evidence 
on record to show that in 1904 Ramaswami 
Chettiar gave large sums of money to the 
plaintiff wherewith the plaintiff carried 
on money-lending business. His account- 
books which are in Court appear to be 
genuine documents, and there is no reason 
why the plaintiff should have concocted 
elaborate accounts for the purpose of help- 
ing the 1st defendant in whom he was not 
interested in such a way as to make a man 
in the plaintiff's position get up forged 
documents and commit forgery. The letters, 
Exhibit K series, show clearly that the 
1st defendant often wrote letters"' begging 
for time and offering to pay the "^amount 
due to the plaintiff. Some of the recitals 
in Exhibit K series are supported by the 
entries in the account-books, as for, instance, 
Rs. 300 which is mentioned in Exhibit K 
(31) was paid to the plaintiff and there is 
an entry to that effect ; and in Exhibit K 
(20) the defendant says that he sent Rs. 100 
in currency notes which amount also 
finds a place in the plaintiff's books. The 
Subordinate Judge had an abstract of the 
dealings prepared which lie says he carefully 
compared with the original accounts, and 
that abstract shows that interest was paid 
from time to time by the 1st defendant 
on the amounts due by him to the plaintiff. 
The transactions began so far back 
as 1907. We find from the books that 
interest was paid month after month on the 
amounts due. The plaintiff's system of 
business was to collect interest monthly 
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for which purpose he prepared every month 
an account showing the amounts of the in- 
terest due to him from his various consti- 
tuents, and entered such amounts in a 
book of receipts and gave th^ receipts 
as soon as they were paid. The plaint- 
iflE has produced a number of books, 
J^xhibit L series, containing counter- 
foils of the receipts for interest paid and 
there is no reason to doubt their genuineness 
or the entries relating to the ist defendant. 
His despatch register, Exhibit H, shows that 
the receipts for payment of interest and 
letters addressed to the ist defendant 
were delivered to him and he has initialled 
in token of having received them. Exhi- 
bit H, which contains the signatures of 
numerous persons, could not have been 
fabricated recently either for the purposes 
of this case or for any other ulterior purpose. 

The sum of Rs. T3;qoo evidenced by 
Exhibit C was not lent on one day but it 
was the balance found due on a settlement 
of accounts on the 4th of October IQ13. 
The 1st defendant has not ventured into 
the witness-box to deny the plaintiflf's claim, 
although he was said to have been living 
with his sons at the time when the trid 
went on in the lower Court. It is not 
suggested that his interests were adverse 
to those of his sons, and that was why he 
did not want to help the defendants. He 
evidently kept out of the way for fear of 
being confronted with the various docu- 
ments to which he was a party. The Sub- 
ordinate Judge has rightly come to the 
conclusion that the debt sued for is due 
and that Exhibit C evidences a real trans- 
action. 

The next point urged for the appellants 
is that Exhibit E, which was^written about 
the time of the deposit of the title-deeds, 
speaks of the properties as the self-ac- 
quired properties of the 1st defendant, and 
that as the plaintiff took from the ist 
defendant what he considered to be self- 
acquired properties, and as the ist defend- 
ant did not purport to mortgage the prop- 
erties as the father of the defendants Nos. 2 
io 6 or the nianagin^i member of the joint 
Hindu family the ist defendant's share 
alone is liable for the mortgage-debt and 
not the shares of his-sons. It is true that 
Exhibit E says : *T leave with you herewith 
the title*4ee4s aad other documents of some 


of my self-acipiired immoveable properties 
>*itnate in the village * * 

Granting that the contention of the learned 
V'akil is correct, in view of my finding on 
issue No. 6 it would be unnecessary to con- 
sider whether the ist defendant mortgaged 
the ])roT>eities as the managing member of a 
joint Hindu I’amily- or as an individual 
member hypothecating his own share of 
the property. The Subordinate Judge, lor 
reasons wliicli are not quite clear, says, iu 
regard to Issue No. 6, viz , '‘Are the plaint 
properties the self -acquisitions of the ist 
defendant, even if not, is the equitable 
mortgage not binding on the shares of 
defend lilts Nos. 2 to b r"' “No attempt 
was tnade by the plaintiff to prove that the 
properties of the plaint schedule are the self • 
acquisitions of the 1st defendant as alleged 
in the plaint and as recited in Exhilut E, 
and hence the first portion of the issue is 
found in the negative and against plai’"itiff." 
I cannot accept the finding of the Subor- 
dinate judge in the light of the evidence 
that has been adduced. The ist defend- 
ant got, by partition with his brothers 
in 1897, a oicce of land worth Rs. 200 and 
a house worth Rs. 200 with a debt of 
Rs. 500 to be discharged. It is admitted that 
the 1st defendant came to Madras and 
was employed in 1886 as clerk to the Dubash 
of Carl Simon Soehne, that for about 7 or 
8 years from 1896 he v.as Dabash to Messrs. 
Wilson & Co., that his income was from 
R-. 300 to 400 a month and that he was 
eaniinv about Rs. 100 a month till the 
date of his insclvencv in 19.6. It is con- 
tended by the appellants that the ettus 
is upon the plaintiff to make out that the 
properties mortgaged to him aie the self- 
acquisitions of the ist defendant and 
that he has not discharged the onus and 
that it cannot be said in the circumstances 
that the properties mortgaged are the self- 
acquisitions of the 1st defendant. The 
family property, which is said to be worth 
Rs. 200 in 1897, is said to be worth Rs. 800 
in 1901. Whatever might have been the 
value of that plot of land, it could not 
ha\e yielded an>- appreciable income from 
which it could be said that the plaint prop- 
erties as well as other propeities of the 
1st defen dam have groAvn up The prin* 
ciple in all these cases is that if there is a 
large family nucleus and if the property 
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in the possession ol a member of the joint 
family can be traceable to the income of 
the family nucleus, such property would 
r>e considered joint family property till 
it is affirmatively shown that that property 
was acquired without the help of, iind with- 
out detrinierit to, the family nucleu-. 'ihe 
question of onus is not of much importance 
when all the 'evidence is before the Court. 
When it is found that the family nucleus 
is of such a character that it could not 
have yielded any appreciable income and 
when there is no proportion between the 
family uncleus and the fortune acquired in 
the course of a few years, the matter does 
not rest with mere presumptions alone. 
The Court has to see whether the acquisi- 
tions were made by a member tir^aided by 
the fanuly nucleus. Mr. Mayne quotes wutli 
approval the ml nervations of Grant, J., In 
Gooroochurn Dossw Goluckmcnev Dossee (i:'): 

* 'Where the property descended is incapable of 
being considered as the germ whose iiiujrovement 
has constituted the wealth ultimately possessed, 
this wealth jnust evidently be deemed acquired— an 
ancestral cottage never converted or capable of 
conversion to an available amount into mon^y, in 
which the mak^r of the wealth had the trifling bene- 
fit of residing with the rest of the family when he 
commenced turning his industry to proiit — so of 
other things of trifling nature. 

(Mayne's Hindu Taw, Sth Edition page 363). 
In a recent case reported in Akkaraju 
Narayaiia Rqo v. Akkaraju S>^shamma (13) 
the learned Chief Ju>.tice and Seshagiri Tyer, 
J. quote with approval the observations or 
Chamier, J., in Rani Kishen Das v. Tavda 
Mai (14), and lay down the law thus : 

•'Under the Hindu Law mere living together of 
the members of a fiimily will not make them joint 
owners of properties acquired by each individual 
member. There must have been a nucleus of 
ancestral property which was utilised for the 
purpose of making the subsequent acquisitions 
or the members must have thrown their joint 
earnings into ho4:ch-pot with the intention of 
giving up their individual rights in them." 
Chamier, J,, examines all the previous 
rulings on the. subject in Ram Kishen Das v. 
Tanda Mai (14) and says that 

“ there is 119 presumption that property found 
in the possession of any one member is joint family 
property unless it is shown that the family as such 
possessed at least some property." 

In another place the learned J ndge says 
that it is only when there is 

(12) (1843) Pulton 1O5 at p. 182; I lud. Dec 
(o. s.) 743. 

(13) 25 Ind. Cas. 33 ; 27 M. D. J. 677. 

(m 10 Ind< Cas. 54J ; 33 A. 677 : 8 A. D. J 7a. 


"Ancestral property by means of which 
other property may have been a<^uired, then it 
is for the party alleging self-acquisition to prove 
that it was acquirecl without any ai(J from the 
family estate. We entirely agree with these pro' 
positions." 

The appellants rely on Ktmdan Lai v. 
Shankar Lai (i^), Luximon Row Sadasew v. 
Mullar Row Dajee (ib), Toitempudi Ven* 
kaiaratnam v. Toitempudi Scs/uimma (ly) 
and Amar Nath v. Firm of Hukam 
Chand-Nathu Mai (i8) for the posi- 
tion that the mere fact that there 
is a family nucleus is sufficient 
to make out that all the acquisitions of a 
member belonging to the family are joint 
family property, and that the onus is heavi- 
ly on any one who asserts that it is his self- 
acquisition to show that no part of the family 
nucleus went to help the member in the 
acquisition of such property. In the Lahore 
case the salary and acquisitions of a 
Civil Servant were considered joint family 
property as he ^^'as educated in England 
for several years at considerable expense 
to the family, and as the costly education 
he received enabled him to get into the 
Civil Service. Their I.ordsliips of the Privy 
Council observe at page qq* 

If he desired to give evidence to show tha,t his 
specialised education in England wa^ obtained 
by 'the presents of a friend/ the charitable bene- 
factions or the educational foundations of stran- 
gers or by his own self-taught efforts this Should 
have been done by him at the trial." 

In Kandan Lai \\ Shankar Lai (15) it was 
held that property in the possession of a 
joint Hindu family should be presumed to 
be joint family property until the contrary 
IS shown, even though it may have been 
acquired in the name of a particular mem- 
bei of tlie family. Richard, C. J., observes 
at page 568 f • 

"The normal and natural condition of the family 
being one of complete unity of interest, I can- 
not hold that any presumption arises ?from the 
mere fact that the property has been acquired 
in the name or names of one or more members 
of the joint family." 

{15) 21 Ind. Cas. 13 ; 35 A. 564 ; ii A. T. J. Qio 

{16) (1831) 2 Knapp 00; 5 W. R.*^P,C. 67; i 

Korton’s L. C. 169; 12 E. R. 401, 

(17) 27 M. 228. 

{18) 60 Ind. Cas. 379 ; 2 L. 40 ; 19 A. T. J. 249I 
40 M. Ir. J. 327 I 2 P. T. T, 208 ; 33 C. I/. J. j 
29 M. L. T. 258 ; (1921) M. W. N. 175 ; 25 C. W. N. 
534 ; 3 E. P. Ir. I^. (P. C.) 12; 23 Bom. E. R. 07X \ 
14 L . W. 435 ; 42 P R. tgn (P. C )• 

•Page of 2 I4. — {Ed.) 

fPage of 33 A. 364— (J&i.) 
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If this view be correct, the plnintiff ought 
to have proved that the property was ac- 
quired with the separate propert^^ of Mohan 
I<al or at least that after the acquisition he 
held it as separate property excluding the 
other members. The decision in Kundan Lai 
V. Shankar Lai (15) is no authority for say- 
ing that whenever property is acquired by 
a member of a joint Hindu family, it must 
necessarily be presumed to be joint. Where 
it is proved that there is no family nucleus 
which might in the ordinary course of things 
have helped him substantially in accjuiring 
it, there is no warrant in any of these cases 
for the position that, where the family 
nucleus is so small that it could not by any 
stretch of imagination have been the means 
of a c(i Hiring any portion of the property 
standing in the name of a member such pro- 
perty should be held to be joint family 
property. In Tottempudi V enkataratnam 

V. Totiempudi Seshamma (17) the facts 
were: one Subayya died in 1897 leaving 
two sons and four daughters and he be- 
queathed by his Will certain legacies. In 
the Will he stated that the properties were 
his self-acquisitions and that he had a 
right to dispose of them. A suit was 
brought for a declaration that the W’’ill was 
invalid, as Subayya could not dispose of 
joint family property to the prejudice of 
his sons. 'J'he Subordinate Judge held 
that the property was joint family property 
and could not be disposed of by Will. On 
appeal the District Judge reversed the 
Subordinate Judge’s decree on the ground 
that the property w^as self-acquisition of 
Subayya. The High Court reversed the 
decree of the District Judge and restored 
that of the Subordinate Judge. Sir Arnold 
White, C. J., and Moore, J., in the course 
of their judgment observed as follows : 

''Eliminating then the matters upon which the 
District J udge based his conclusion, what is left 
to rebut the presumption that the property was 
family property except the fact that from* small 
beginnings the property became something con- 
siderable, worth about Rs. 20,000, This is not 
enough. As the Subordinate Judge points out, 
the growth of the property was the work of over 
half a century and was paitly at least the product 
of the skill and labour of Subbayya’s father ; and| 
admittedly, there was a considerable nucleus of 
joint property to start with.'' 

Here there is clear finding that Subbayya's 
father acquired considerable property and 
th^ family uuckus was large. That 


case can have no application to the facts 
of the present case where it is admitted 
that the family nucleus at the time of 
partition was worth only about Rs. qoo 
burdened with a debt of Rs. 500. Cases 
can be conceived where the family nucleus 
is mortgaged and the money raivSed on the 
security of it with which a trade is started 
and acquisitions made out of the savings 
of the trade profits ; or where the family 
nucleus is given as security for an appoint- 
ment, such as that of Dubash or cash keeper, 
and but for such security the member 
could not have secured the appointment, 
in such cases it may reasonably be held 
that the family property was the means 
or the foundation of the fortune that was 
acquired afterwards. Can it be said that 
Srinivasa Pillai, the 1st defendant, ever 
raised any money on the securit}' of the 
family propert)^ ? Is there any evidence 
that such property was offered as security 
for getting employment in Madras ? In 
the partition- deed of 1000, K>Jhibit D [6), 
there is a recital that Srinivasa Pillai had 
gone to Madras for employment. It is in 
evidence that he was employed as clerk 
to a Dubash in 1886 and that he rose to the 
position of a Dubash in another firm in 1896 
and continued to be so for 7 or 8 years. 
Srinivasa Pillai, who evidently was a man 
of business, was able to acquire in the course 
of 10 or 15 years property worth Rs. jo,ooo 
to qo,ooo. When it is remembered that 
he borrov\^ed large sums of money from the 
plaintiff ostensibly for the ])urj)ose of buying 
property, one cannot but come to the conclu- 
sion that the property standing in the name 
of the 1st defendant was his own self- 
accjuisition and v/as not the outcome of 
any family nucleus. In one of his letters 
Srinivasa Pillai tells the plaintiff that he 
was arranging for the purchase of a land 
and that lie was going to get the document 
registered in Chidambaram. That evi- 
dently shows that he borrowed money for 
buying property. It is not an unusual thing 
for people who are in receipt of a good income 
to buy property in their own native village 
by borrowing money in the hope of dis- 
charging the debt from their earnings. 
There is no reason why the plaintiff's evi- 
dence as to what ist defendant told Hm 
at the time when he borrowed money for 
buying properties in his village should wt 
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be accepted. I hold in the circumstances 
that it has been clearly proved that the 
properties are the self -acquisitions of the 
1st defendant. 

The next point urged by the appellant 
is that Exhibit E is a document which re- 
quires registration, and, therefore, no mort- 
gage-decree could be given in ])laintifT's 
favour. If Ejchibit E is itself the only 
evidence of the transaction, or if by itself 
creates any rights, then, no doubt, the ap- 
pellant's contention would be good. But 
we find here that the documents of title 
were deposited as security from the very 
beginning of the dealings between the plaint- 
iff and the ist defendant. The plaintiff 
maintains what is known as security regis- 
ter book. It appears that some documents 
were deposited with him so far bad; as 1897 
and as properties were acquired very prob- 
ably other documents were deposited and 
finally in 191.3 accounts w^ere settled and a 
list of the documents in deposit was pre- 
pared. I consider Exhibit K not as a mort- 
gage tiansaction itself but as a list showing 
the items of properties mortgaged and 
the number of doetjj/ments left with the 
plaintiff. The w^ords in hlxhibit !• arc im- 
portant : 

"As you have paid me the sum of Rs. 13. <^00 on 
my simple promissory-note of the 4th instant 
I leave with you herewith the title-deeds and other 
documents of some of my self-acquired immove- 
able properties situated in the village of Uttama- 
solamangalam, Chidambaram Taluk, vSouth Arcot 
District as per particulars below to be held by 
you in deposit as collateral security for the said 
loan until its re-payment to you.*’ 

When there is clear evidence that* docu- 
ments were deposited from time to time 
and monies were advanced from time to 
time it cannot be said that the deposit of 
title-deeds was made by this document. 
This document gives particulars of the title- 
deeds left with the plaintiff. Though the 
present tense is used it cannot be said that 
the documents w’ere left only after the date 
of this document or on the date of this 
document. The appellants relv upon 
Chunilal Someshvar Bhatt v. Viihaldis 
Karsandas (7). With great respect, it 
is very difficult to follow the reason- 
ing of the learned Judges of the Bombay 
High Court. Section 17, sub-section (2), 
clause (v) of the Registration Act is quite 
clegr. 

"My document aot itself creatiugi declaringi 


assigning, limiting or extinj^shing any right, 
title or intjercst of the value of one hundred rupees 
and upwards, to or in immoveable property, but 
merely creating a right to obtain another docu- 
ment which will, when executed, create, declare, 
assign, limit or extinguish any such right, title 
or interest need not be registered.'* 

In the face of that the learned Judges 
hold that though a document creates only a 
right to get another document, htill it re- 
quires rcgiwStration. The recent deri«:ion of the 
Privy Council in the Tinnevellv case, Privy 
Council Appeal No. 113 of ig 2 i [Rajangam 
Ayyarv. Rajangam Ay yar (H)]is clearly against 
the decision in Chunilal Someshvar Bhatt 
v. VithaJdas Karsandas (7). The deposit 
of title-deeds could be i)roved even though 
a letter accompanying it cannot be proved, 
unless it be that the letter itself is the only 
evidence of the transaction. This was 
held in Mtithiah Cheity v. Kothandaraswami 
Naidu (9). Scsliagiri Iyer, J. observes 
at page 353* : 

* ‘There is clear authority which I am prepared 
to follow that if the letter made a bare reference 
to the factum of de]>osit and to the creation thereby 
of the equitable mortgage, no question of stamp 
or registratioo would arise." 

I hold that Exhibit E does not require 
registration and that the mortgage by de- 
posit of title-deeds is proved by the evidence 
of the plaintiff and the account-hooks, which 
he has produced, wliich clearly show that the 
documents of title were given as security. 

In the light of my finding on issue 6, 
viz., that the pro])erties were the self-acqui- 
sitions of the 1st defendant, it is not ne- 
cessary to consider the contentions urged 
by the appellants that the debt is not bind- 
ing upon the other members of the family, 
defendants Nos. 2 to 6 and that there being 
no antecedent debts for which the father 
could alienate the family property, the mort- 
gage itself being the only transaction, 
the alienation could not bind them. The 
question whether a mortgage in which 
there is a personal covenant to pay, can be 
considered to be antecedent debt is an 
interesting question and has not arisen 
for consideration by the Privy Council. 
In the three cases decided by the Privy 
Council, Sahu Ram Chandra v. Bhup Singh 
(i), Chet Ram v. Ram Singh (2), Jogi Das 
V. Ganga Ram (19), there was no personal 

( 19 ) 42 Ind. Cas. 7911 21 C. W. N, 9571 [m?) 
M. W. N. 7 ^ (P. C.). 

* Page of 31 M' J 
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remedy against the father outstanding. 
The mortgage properties alone were security 
for the cebts, 1‘hat a mortgage-debt with- 
out a personal liability of the father cannot 
sustain a subsequent alienation is quite 
clear from the three cases ; but it is not 
quite clear whether a subsequent alienation 
in order to prevent the personal remedy in 
a mortgage-deed being enforced against a 
father would bind the sons and is a matter 
which requires consideration. In the case 
of a simple mortgage or even in the case of 
usufructuary mortgage w'herc* there is a per- 
sonal covenant to pay, it is open to the mort- 
gagee to give up his security and ask for 
a personal decree, and a personal decree 
could sustain a subsequent alienation tlie 
father. Again, where there is a personal 
covenant and the mortgagee obtains a 
mortgage-decree and the mortgage property 
is not able to satisfy the decree amount, 
the father would be personally proceeded 
against, in which case also the unsatisfied 
portion of the mortgage-decree by the sale 
of the mortgaged property would sustain 
.a subsequent alienation. Where the per- 
sonal covenant to pay is outstanding in a 
mortgage document I cannot see why that 
covenant cannot sustain a subse^iuent alie- 
nation as an antecedent debt, even though 
no decree has been parsed to enforce it. 

It is unnecessary to pursue this entpiiry 
further, as any conclusion that can be arrived 
at might be considered obiiey in the light 
of the finding on Issue No. 6. 

In the result the appeal is dismissed with 
costs of the plaintiff. Time for redemption 
extended to six months from this date. 
Interest at contract rate upto date of ])ay- 
inent fixed, thereafter at 6 per cent. 

V. N. V. 

S. D. 

Appeal disniis^.cd. 
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NAGPUR JUDICIAL OOUMISSIONER^S 
COURT. 

First Crvir, Appsai, No. 19 of 1921. 

October 30, 1922. 

Present: Hallifax, A. J. C. 
SHANKERGTR GURU MOTIGIR— 
Pi,axntiff— Appei.i,ant 
versus 

CHINNUJI AND OTHERS — DEFENDANT S- 
Respondknts. 

Evidence. Act (I <3/1872), 55. 32, 159, 160— 
ment of date of birth in horoscope or deed of adop* 
tion— Relevancy— Proof of date of birth. 

A statement of date of birth in a horoscope Is 
not relevant under section 32 of the Evidence Act, 
(p. T40, col. 2 ) 

A horoscope can be used to help in proving the 
date of birth stated in it only under section 
150 or 160 of the Evidence Act, if the person 
who wrote it or a person who read it soon after 
it was written, is examined as a witness. Very 
nearly the same remark applies to other documents 
in which the age of a person is stated such as a 
deed of adoption or of initiation as a chela. 
(p. 140, col 2.) 

Appeal from the decree of the First Sub- 
ordinate Judnie, Nagptir, dated the 26th No- 
vember 1920, ill Civil Suit No. 40 of 1918. 

Sir B. K. Bose, Messrs. V. Bose, TI'. H. 
Dhabe, and P. N. Rudra, for the Appellants. 

Mr. M . R. Indurkar, for the Respondents. 

JUDGMENT. — It was for the plaintiff 
to prove that he was born on or after 4th 
May 1894 and it has been held that he has 
failed to do this. He alleged himself that 
he was born on 24tli July 1895, the date 
given as Sawaii Sudi 2iid 1817 in the 
patrika or horoscope produced as his. Very 
great confusion of thought or rather lack of 
thought is frequently shown in Civil Courts 
in regard to the admission in evidence of 
horoscopes and similar documents. A ho- 
roscope is often accepted as substantive 
evidence of the date of the bhtli of the per- 
son mentioned in it, perhaps with a vagiie 
idea of reference to section 32 of the E\’idence 
Act. No part of that section can make 
any statement of a date in such a document 
a relevant fact. As far as I am aware a 
horoscope can be used to help in proving 
the date of birth .stated in it only under 
section 159 or section 160 of the Evidence 
Act, and then of course only if the person 
who wrote it or a person who read it soon 
after it was written is examined as a witness. 
Very nearly the same remarks will apply 
to other documents in which the age of a 
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person is stated, such as the deed of adoption 
or rather of initiation as a chela which is 
filed as Exhibit P,-i in this case. 

(2) In regard to the horoscope we have the 
deposition of Girdhari Brahman, P. 
W. No. II, which must, I think, be accepted 
as perfectly true as far as it goes. He 
says that on the day following the plaint- 
iff's birth Ids father told him the exact time 
at which he was born and eleven days later 
he prepared his horoscope. He says also 
that the horoscope filed in this suit is in his 
handwriting and he has no reason to sup- 
pose that it is not the one he prepared for 
the plaintiff, though no name is entered in 
it. He did not make a statement sucli as is 
mentioned in section 160 of the Evidence 
Act, in respect of the date given in the docu- 
ment, because its true character as evidence 
was not appreciated, but the whole of his 
deposition undoubtedly conveys such a 
statement. 

(3) The deposition of tins witness being 
accepted as true, it remains only to prove 
that the document shown to him in the 
course of that deposition is the horoscope 
he prepared for the plaintiff. Sidolal (P. W. 
No. 10) is the plaintiff's brother and he sm ears 
that the horoscope produced in Court is 
the one that has been in the house and has 
been regarded and treated as the plaintiff's 
all his life, and that the plaintiff’s birthdaj^ is 
celebrated every year, presumably on the date 
mentioned in it. He admits that he knew 
nothing about this horoscope till tliirteen or 
fourteen years ago, but he is himself not over 
thirty years of age. Ramkrishnapuri (P. 
W. No. 15), who was the jdaintiff's guardian 
till he came of age, says, Exhibit P.-3 was 
shown to him as the plaintiff's horoscope 
about eighteen months after the adoption, 
which took place when the plaintiff was less 
than seven years old. The astrologer, 
Girdhari, (P. W. No. ii), also states that 
this was the horoscope shown to him by 
the plaintiff's father, Ganpatlal, whenever 
the plaintiff was ill. 

(4) Considerable stress has been laid 
by the learned Subordinate Judge on the 
fact that the horoscope produced came from 
the custody of the plaintiff's natural father 
and not from that of his legally apj^ointed 
guardian. But the plaintiff's adoptive 
father, or more properly his initiating Guru, 
died on the day following the adoption and 


CASE^, Ht 

the plaintiff who was then not more than 
six years old continued to live with his 
natural father. It wotild, therefore, be just 
as natural for the horoscope to be left with 
his father as for it to be handed over to the 
guardian of his property appointed by the 
Court. To consider that the horoscope 
produced is not the plaintiff's own, but is 
one with a fitting date manufactured or 
procured for the occasion, is to assume that 
a person in Ramkrishnapuri' s position has 
joined in a conspiracy of forgery and per- 
jury to bolster up a claim which was delay- 
ed a year too long for no reason whatever, 
for the sake of a person in whom he has no 
interest except that he was at one time his 
ward, and in doing so had not the sense to 
manufacture a horoscope containing the 
plaintiff's name and to see that it was pro- 
duced from proper custody. I am quite 
satisfied that Exhibit P. 3 is the horos- 
cope written by the astrologer Girdhari 
for the palintiff, and, therefore, that the 
plaintiff is proved to have been born on 
24th July 1895. 

(5) There is a considerable body of otliCr 
quite convincing evidence to the same effect, 
particularly the satatement of plaintiff's 
brother-in-law, Natlmram (P. W. No. 12), 
though I do not consider it necessary 
to discuss it, and there is nothing at all to 
lebut it. Exhibit D-io, D-ii and D-13 
have been treated in the lower Court as 
rebutting evidence, but they are no such 
thing, and would have practically no evi- 
dential value even if they could be re- 
garded as e\ddence at all. The two first 
are written applications for mutation of 
names made on 7th December 1900 and 
3rd January 1901 by two different agents 
of the plaintiff, in each of which he is stated 
to be six year>s old at the time. These 
cannot be called admissions by persons 
authorised to make them, as the agents 
had no authority to make any statement 
in regard to the plaintiff's age beyond that 
he was still a minor. The same may be 
said of the casual statement that the plaint- 
iff was then seven years old made in the 
mukhtiarnama executed on his behalf by 
Ramkrishnapuri on 12th November 1900. 
These statements can be proved only to 
corroborate or contradict depositions given 
in the suit by the persons who made th€m> 
and neither of the two Mukkim^ appeared 
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as a witness. As for Ramkrishnapuri who 
did, a statement made by him in a mukh- 
tiarnama in November 1900 as to the plaint- 
iff’s age is rather less likel}?" to be accurate 
than a statement made in a deed of adop- 
tion on the same subject in August of that 
year which he read and knew to be true at 
the time, and anyhow it is not more so. 

(6) But it will mdke no difference at all if 
we leave out of account entirely Ramkrish- 
napuri's statement to the effect that he 
remembers having seen the plaintiff in 
August 1900 and he then had the appear- 
ance of a child who has not completed his 
sixth year which is what that part of his 
deposition comes to. The evidence of the 
astrologer, Girdhari, (P. W. No. ii) 

supplemented by the horoscope produc- 
ed (Exhibit P. 3) and the direct 
and convincing deposition of the plaint- 
iff's brother-in-law, Natburam. (P. 

W. No. 12) are sufficient in them- 
selves to establish that . the plaintiff was 
born on the 24th of July 1895. The suit 
would have been in time if it had been filed 
on any day before 25th July 1919 and it 
was actually instituted on 4th May 1918, 
nearly fifteen months earlier. I can find no 
substance in the argument advanced on 
behalf of the respondents to the effect that 
section 6 of the Limitation Act in its own 
terms applies only to periods of limitation 
prescribed by that Act itself and not to any 
period prescribed by a special or local Act. 
In any case Act II of 1917 came into force 
on 1st September 1917 and as the 
present suit was filed on 4th May 1918 
limitation in it is, by vitue of section 160(2) 
of that Act, not governed by it but by the 
Limitation Act. 

(7) The claim made in appeal in regard 
to the amounts paid or payable to the 
mukaddam, kotwcKr and havildar was 
expressly withdrawn in the course of the 
hearing, and is manifestly untenable. That 
leaves only the question of interest and 
lambardari haqq. The latter is claimed 
only for the last four years of the period 
in suit, and it is admitted that the plaintiff 
is entitled to get it for the first three of them 
under the old Land Revenue Act. As for 
the last of them, even if section 192 of the 
present Act does not entitle the plaintiff 
to get 5 per cent, of the revenue payable as 
ooito of ooUection in the abeence of any 


order by the Deputy Commissioner, a 
matter which is doubtful, the learned Plea- 
der for the respondents was unable to deny 
that he is entitled to get it on general prin- 
ciples of equity or under section 70 of the 
Contract Act. 

(8) The Subordinate Judge, who heard 
the first part of the case and decided all the 
main issues in it, held that the plaintiff was 
entitled to the interest claimed by him. 
His successor who took the accounts men- 
tioned this in paragraph 5 of his final judg- 
ment, but seems to have forgotten about it 
later on, as in paragraph 18 of the same 
judgment he records the following finding: 

Plaintiff has not proved that he demanded 
accounts from defendants and defendants 
were under no statutory or contractual 
liability to render accounts. No interest 
can, therefore, be recovered." It has to be 
remembered tliat the plaintiff was a minor 
during all except the last three of the twenty- 
two 3^ears in suit, and he cannot be penalised 
for the negligence of his guardian. It 
appears £ilso that the plaintiff has paid the 
full land revenue since 1905, though till 
then each party seems to have paid hdf, 
and that he has been actually performing 
the duties of lambardar since 1913. These 
would, I think, be the special reasons entitl- 
ing the plaintiff to interest which are men- 
tioned in GopalaKunhi v. Ramkrishnapuri (i) , 
even if the circumstances of the two cases 
were the same. But in this case it is the 
plaintiff who is the lambardar and the de- 
fendants are in no sense his agents. 

(9) The accounts will have to be ex- 
amined afresh in the light of these findings, 
which are that no part of the plaintiff's 
claim is barred by time and he is entitled 
to the interest he claims and also to lamr 
bardari liaqq at 5 per cent, on the land 
revenue. The decree of the lower Court 
will accordingly be set aside and the case 
will be remanded to that Court for that 
purpose under r. 23 of O. XLI of the 
Code of Gvil Procedure. Th respondents 
must pay all the costs of this appeal. I can 
find no reason for granting any certificate 
for the refund of Court-fees, 
s. D. 

Case remanded* 

(i) 50 Ind. Cas. 930 i td N. L. R* 85. 
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SHKOGOBIND SINGH V. MAHABIR MISSER. 

PATNA man court. 

Appeal prom Appeeeatk Decree No. 108 
OF 1921. 

June 5, 1922. 

Present: — ^Mr. Justice Coutts 
and Mr. Justice Adarai. 

Choudhuri SHEOGOBIND SINGH and 
OTHERS — PeAINTIFPS — APPEEEANTS 
versus 

MAHABIR MISSER and others — 
Defendants— Respondents. 

Bengal Tenancy Act (VIII 0/1885), ss, 29, 
147 A — Ejectment suit between landlord and ten^ 
ant holding over— ‘Compromise— Tenant recog» 
nised as occupancy tenant— Enhancement of rent, 
legality of 

If a tenant, who holds over after the expira- 
tion of the term of his tenancy, is sued bona fide 
in ejectment as a trespasser and the suit is com- 
promised by recognition of the tenant as occu- 
pancy tenant from the date of the compromise, 
the euhauccineiit of rent is not illegal under sec- 
tions 29 and 147 of the Bengal Tenancy Act, 
inasmuch as the suit was between a landlord and 
a trespasser and not between a landlord and a 
tenant as such. 

Manindra Chandra Nandi v. Upendra Chan- 
dra Hazra, 2 Tnd. Cas. 828 ; 36 C. 604 1 9 C, L. J| 
343, distingushed. 

Appeal from a decision of the District 
Judge, Shahabad. 

Mr. Susil Madhab MulHck for Mr. S, N. 
Roy, for the Appellants. 

Mr. Aiul Krishna Roy for Mr. Jalgobind 
Prasad Singh, for the Respondents, 

JUDGMENT. 

OouttSy J.- This appeal arises out of 
a suit to recover a sum of Rs. 2,573-0-9, 
principal, and Rs. 1,825-8-n, interest, on 
the basis of a compromise wliich had been 
entered into between the parties on the 
18th of December igi.j. The plaintiffs 
are the landlords oiMatiza Mohania Naja- 
pore, Tauzi No. 1853, and they brought 
a suit against the defendants for eject- 
ment and recovery of khas possession 
on the ground that the defendants, who 
had apparently been holding under akabu- 
Uyat the term of which had expired, were 
trespassers. The suit went on for a long 
time and, finally, on the i8th December 1914 
it was compromised. By the compromise the 
defendants were to stay in possession of the 
land and were to be recognized as tenants 
with occupancy rights at the rents which 
were mentioned in the compromise. It was 
aleo agreed that the defendants were to 


pay Rs. 2,573-0-9 in lieu of rents which were 
due to the plaintiffs up to the year 1921, 
the payment was to be made within three 
months, and if it was not made, interest 
was to be recoverable at 25 per cent, per 
annum. The suit was decreed in terms 
of this compromise and it is on the basis 
of this compromise that the suit with which 
are now concerned was brought. 

Several issues were raised by the de- 
fendants but the main points in the suit 
were that they had no knowledge of the 
previous litigation ; that the compromise 
was fraudulent ; that there was defect of 
parties ; and that the compromise was 
not a good compromise. The suit was de- 
creed in the Court of first instance but 
on appeal to the District Judge that de- 
cision was set aside on the ground that the 
compromise was in contravention of the 
terms of section 147A and section 29 of 
the Bengal Tenancy Act inasmuch as it 
involved an illegal enhancement of rent. 

The plaintiffs have appealed and the 
only question which arises in the appeal 
is whether in fact the compromise is in 
contravention of the provisions of section 
147-A and section 29 of the Bengal Ten- 
ancy Act. It has been found by the lower 
Appellate Court, and we must accept 
the finding which is a finding of fact, that 
if in fact there has been an enhance- 
ment of rent it will be illegal under 
the provisions of section 29 of the Bengal 
Tenancy Act. The question is, however, 
whether the provisions of section 147-A or 
section 29 of the Act apply ; and, in finding 
that they do, I think, the learned District 
Judge has fallen into an error. Section 29 
of the Act applies to the rent of an occu- 
pancy raiyat and section 147-A applies 
to a suit between a landlord and a tenant 
as such. Now the suit which ended in 
the compromise decree was not a suit bet- 
ween a landlord and a tenant as such, 
it was a suit between a landlord and tres- 
passer, and although the compromise re- 
cognises the defendants as occupancy ten- 
ants from the date of the compromise 
it does not say they were occupancy tenants 
before that ; consequently, neither section 
147-A nor section 29 applies in the present 
case. It has been suggested that bring- 
ing a suit for ejectment was merely a 
device on the part of the landlord in order to 
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avoid the provisions of the Bengal Tenancy 
Act, hut there is absolutely nothing to show 
that this was so. The suit was apparent- 
ly a bona fide suit which was strenuously 
contested and it was in consideration of 
the plaintiffs' recognizing the defendants 
as tenants that a comproniise was arrived 
at. Moreover, the present suit is not a suit 
for rent but a suit for money on the basis 
of a bona fide compromise. It has been 
strenuously argued by the learned Vakil 
for the respondents that a compromise 
which involves an illegal enhancement is 
void and we have been referred to several 
decisions. They are all of the same nature 
and I need only refer to thecase of Maharaja 
ManindraChandra Nandi v. Vpender Chandra 
Hazra (i) , That, howev^’cr, was a suit 
between a landlord and a tenant as such 
and is clearly distinguishable from the pre- 
sent case; and I know of no decision nor have 
we been referred to any decision in which the 
provisions of section T47-A have been ap- 
plied to a case which is not clearly a case bet- 
ween a landlord and a tenant as such. 
In the present case the compromise was not 
in such a suit and, in my opinion, there 
was nothing unlawful in the compromise, 
which was apparently bona fide and for 
consideration. That being so, the provi- 
sions of neither section 29 nor section 
147-A apply in the present case and the 
plaintiffs are entitled to succeed. 

I would accordingly decree this appeal 
with costs setting aside the decision of the 
learned District Judge and restoring that 
of the learned Subordinate J udge. 

Adami»J.— I agree. 

S. D* Appeal decreed. 

;i) 2 Ind. Cas. 828; 36 C. 604; 9 C. I^. J, 343. 
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NAGPUR JUDICIAL OOMMISSXONER^S 
COURT. 

Civil, Revision No. 104 of 1922. 

October 23, 1922. 

Present Mr, Ratten, J. C. 

Musanimat DHAPU and another — 

Defendants Nos. 5 and 5— Appijcants 
versus 

RAMAUTAR and others — Defendant.s 
Nos. I, 2 AND 4 — No]ji-Appeicants. 

Civil Procedure Code ( Act V of 1908), (J. XXI i, 
r. 3— Legal ropyesenfative, person allowed to continue 
suit as — Le^al position. 

The admission of a person as a legal representa- 
tive for the purpose of prosecuting the suit does 
not conclusively CvStablish his right to do so if his 
legal positum is one of the main issues in the suit 
Itself. vSimilarly, the decision that a person is a 
legal representative onlv to a limited extent does 
not preclude him from proving in the suit what 
his full rights are. 

Balahai v. Ganesh Shankar, 27 B. 16.’; 4 Bom, 
I4. R. 980, Parsotam Rao v. JanH Uai, 28 A. 109, 
A. W. N. (1905) 2or>, referred to. 

Application for revision of the order of the 
Sub-Judge, Khandwa, dated the lath Veb- 
mary 1922, in Civil Suit No. 177 of 1919. 

Mr. G, L. Subhedar, for the Applicants. 

Mr. Fida Hussain, for tlie Non- Applicants. 

ORDER. — The sequel to this Court's 
order in Civil Revision No. 25 of 1921 in 
the same case has been confusion. The 
original suit brought by Ramchandra was 
for partition. The lower Court has now 
allowed the present applicants to continue 
the suit as legal representatives of the de- 
ceased Ramchandra. It has held that they 
cannot get a decree for partition but can 
only get a decree for maintenance which was 
not a relief comprised in the original suit. 
JvOgically, on the findings of the lower Court, 
it should have been ordered that the appli- 
cants were not legal representatives of the 
deceased Ramchandra for the purpose of 
continuing his suit for partition. No one, 
however, has objected to the finding that 
they are legal representatives and can con- 
tinue the suit in some capacity or other. 
What the applicants now object is not the 
finding that they can continue the suit as 
legal representatives but the finding that 
they have no right to a partition, because 
the first applicant is not the legitimate son 
and the second applicant is not the married 
wife of the deceased Ramchandra. What 
the lower Court has found is that the appli- 
cants can continue the suit| but in so doiuf 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. 

First Civil Appkal No. 18-6 op 1921. 
June 2, 1922. 

Present: — Mr. Pipon, J. C. 

AYA RAM AND ANOTHER— Dependants 
— Appellants 
versus 

PARS HOT AM LAL and others — 
Plaintipp's — Respondents. 

Pre-emption --Property misdescribed in sale- 
deed — Serai, meaning of -Single building, whether 
divisible as pre-emptive and non-pre-emptive — 
Pre-emption, right to enforce, accrual of ~ Pre-emp- 
tor and vendee, rights of, how governed - Prece- 
dents ■ Punjab rulings, preference of, to those of 
other High Courts. 

Where in a sale-deed property is deliberately 
misdescribed with a view to defeating pre-emp- 
tion, it is permissible to look outside the terms of 
the deed to ascertain its real character, and where 
the property is described as a house which is said 
to be a serai, the mere size of the property would 
not raise the presumption that it is a serai, (p. 
146, cols. I & 2.) 

The essentials of a ** serai” are that there is 
general access to the interior by the public, and 
that it is used for the temporary accommodation 
of travellers, A building containing rooms let 
out to different persons for extended periods is 
not prima facie a " serai,” and is, therefore, not 
excluded from pre-emption as being a “ serai” 
(p. 14(5, col. 2; p. i.| 7 , col. I.) 

A single building ought ordinarily not to be 
divided into pre emptive and nou-])rc-eniptive 
portions. It must follow the main characteristics 
of the whole. If the principal use of the build- 
ing is residential, the whole building will be pre- 
emptible, notwithwStanding that a small portion 
may also be used as a shop. Conversely, if the 
main characteristic is the use of a portion of it 
ior a shop the whole building will be uon-])rc- 
emptible. (p. 147, col i ) 

Nur Jahan v. Azi'i-ud-din, 108 P. R. 1805, 
Dial Singh v. Bakshish Singh, 21 P. R. 1907; 24 
P. T. R. 1908: 129 P. W. N. 1907 and Hannu 
Mai V. Atma Ram, 27 Ind Cas, 799; 47 P. b, R. 
1915; 239 P. W. R. 1915. relied on. 

Where the shop is an insignificant portion of the 
whole building, and of an inconspicuous descrip- 
tion, and its use as a shop is not a permanent 
feature of the building, the property is. for pur- 
poses of pre-emption, indivisible and must follow 
Sts main characteristics as residential premises, 
and the whole including the small shop is pre- 
emptible. (p. 147, col. 2.) 

Where a sale-deed recites that ownership has 
actually passed from the date of the deed, the 
sale is complete on that date, and the postpone- 
ment of payment of consideration, though it 
may give rise to equities and restrictions in 
favour of the vendor, does not operate to prevent 
the vendees* proprietary title being complete, as 
the mere omission to pay the whole of the con- 
sideration does not necessarily prevent ownership 
from passing, (p. 149, cols, i k 2.) 

10 


The right of pre emption is an antecedent tight 
and the rights of the parties are governed by their 
positions inter se at the time of a sale, and not by 
something which springs into being for the first 
time on a sale. (p. 147, col. 2.) 

The right to enforce i>re-cmption arises imme- 
diately a sale takes place, subject to the restric- 
tion that the pre-emptor himself must maintain 
his quality as a pre-emptor up to the institution 
of his suit ; he cannot be prejudiced by the action 
of the vendee subsequent to the sale. This rule, 
however, is subject to the exception where a vedee, 
prior to the institution of a suit for pre-emption 
re-transfers the property to a person who has equal 
rights with the plaintiff, (p. 150, col. i.) 

In the North-West frontier Province there is 
invariably a presumption that Punjab rulings 
should be followed in preference to those of the 
United Provinces, (p. 150, col i) 

First civil appeal from the order of the 
District Judge, Bannu, dated the 13th 
December 1920. 

Mr. Saad-ud'diii Khan, K. v^., for the 
Appellants. 

Mr. Di (>an CJicni l, R. for the Rc.spoiid- 
eiits. 

JUDGEMENT. — In this c-ase Parshotam 
Dal and four others sued to pre-empt 
a building in Bannu City sold b^’^ Raizada 
Gopi Chand to the firm of Ay a Ram-Vishan 
Das by a sale-deed executed on the i.U h of 
October 1919 and registered on the C9th of 
October 1919. The deed in question in- 
cluded also another house, the total 
coiiskieration for both properties being 
.shown as Rs. 18,009. The smaller hoibsc 
has been the subject of another pre-emption 
suit and is not included in the j)rescnt 
claim. It was originally contended by the 
defendants that Parshotam Dal, plaintiff, 
could not sue for a portion only of the 
property covered b\' the sale-deed, but this 
was not pressed in the First Court and is not 
argued on appeal. The plaintiffs are the 
owners of a house which adjoins the prop- 
erty now ill suit to the north, and on 
the 14th of October 1919 the vendees were 
not owners of adjacent property. Up to 
that particular date the plaintiffs had 
admittedly a superior right of pre-emption, 
so far as the question of adjacency alone is 
concerned. On the 23rd of October 1919 
a sale-deed was executed by which the pre- 
sent vendees, Aya Ram-Vishan Das, pur- 
chased from one Giyan Chand a shop which 
adjoins the property now in dispute on the 
east. That deed was registered on the 
following day, the 24th of October 1919, 
Th^ body of the deed recited that the puri» 
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chat^e from Giyan Chand had been actually 
made a month earlier. On the 28th of 
October i()ro, i,e,, four days after the regis-* 
tration of the purchase from Giyan Chand, 
the vendees applied for forcible registration 
of the sale-deed of the 14th of October 1919, 
which relates to the property now in suit. 
No order as to compulsory registration was 
passed^ because registration was not object- 
ed to by the vendor’s agent. It was com- 
pleted ,therefoie, on the 2Qth of October 1919. 
The Trial Court gave the plaintiffs a decree 
for pre-emption of the i)roperty now in 
suit, holding that its sale had been comp- 
leted on the 14th of October, and that the 
postponement of registration to the 29th 
of October 1919 was a mere device of the 
vendees in order to defeat pre-emption by 
pretending that they had acquired Giyan 
Chand’s shop prior to their purchase from 
Gopi Chand, and in order to make out that, 
at the time of their i)nrchase from (topi 
Chand, their rights of pre-emption by ad- 
jacency were equal to those of the plaintiffs. 

In the present appeal the defendants- 
vendees attack the decree for pre-emption 
on various ground?, which it will be conve- 
nient to take in the following order : — 

(1) That the property in suit was a ''serai'* 
and was, therefore, not pre-emptiblc. 

(2) That the property included a shop; 
that the shop was not pre-emptible and that 
the bargain was indivisible ; that the ven- 
dees being, by the fact of the sale itself, 
the owners of the non-pre-emptible shop 
were thereby owners of the property adja- 
cent to the remainder of the property in 
suit, and had, therefore, equal rights of pre- 
emption in respect of the latter. 

{3) That the purchase of Giyan Chand's 
shop was prior to the completion of the pur- 
chase from Gopi Chand, and established the 
vendees as owners of property adjacent to 
that in suit before the sale of the latter was 
completed, giving them thereby pre-emp- 
tive rights equal to those of the plaintiffs. 

(4) That, even if the purchase of Giyan 
Chand’s shop was not prior to the sale now 
in suit, it was prior to the institution of the 
suit, and that the plaintiffs are legally ob- 
liged to show that their pre emptive rights 
were superior to those of the vendees on the 
date of the institution of the suit. 

1 will deal with these points in order, 
fi) The sale*deed describes the property 


as a house, which is said tp be a serai. 
There is not the least doubt that the word 
"serai" was deliberately entered in the sale- 
deed with a view to defeating pre-emption, 
and that we must look outside the terms of 
the deed to ascertain its real character. 
It is never a very easy question to determine 
the character of a building for the puiposes 
of pre-emption, inasmuch as the word 
''serai" has never been defined by the legis- 
lature. A number of deeds have been 
produced in which, at various times, prior 
to the present sale, the owner of the build- 
ing leased it to various persons. All these 
deeds describe the htrilding as a house'* 
and some of them as a “ house with shop.'* 
In documents relating to abortive proposals 
for sale of the building to other persons, 
and ill deeds n»entionin(; the building as a- 
boundary to other property sold, the word 

house ” is used. Nur Jahan v. Aziz-tid^ 
din (i) is authority for the view that the 
mere size of the property does not raise 
a presumption that it is a " serai ”, and 
there is no real evidence in the present case 
to show that it ever was so used prior to 
the present sale. It was not recorded as a 
” serai " in Municipal records. The lessees 
appear to have let out portions of it on rCnt 
to various persons, but this would not ne- 
cessarily make it a ” serai ”. The essentials 
of a "serai** seem to be that there is general 
access to the interior by the public, and 
that it is used for the temporary accommo- 
dation of travellers. A building containing 
rooms let out to different persons for extend- 
ed periods is certainly not prima facie a 
"serai" There is evidence to show that 
persons with families were at times living 
in the interior. Since the sale now in suit 
the vendees have undoubtedly converted 
it into an actual "serai** ^ but we are con 
cerned solely with its character before this 
conversion. It is argued that the existence 
of the shop in the south-east comer tends to 
show that the whole building had the charac- 
ter of a "serai" especially as the shop in 
question faces the main hmar. This very 
small building was admittedly used as a 
shop at the time of the sale. But I thiiik 
it is also tolerably clear that it was not al- 
ways so used, and, in any case, it is an infi- 
nitesimal portion of the whole premisee^ 

{%) xod p. K. 1^95. 
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I do not think that any presumption arisct 
that it has influenced the oharactor of the 
whole building in the manner alleged. It 
is even suggested that the building uiav be 
described as a “ hatra/* but this it obviously 
is not. Without going here into the exact 
meaning of the word ''katra** it is sufficient 
to say that its main characteristics are 
that it constitutes a block of buildings used 
mainly for commercial pur])oses and of 
which the principal rooms are us»ecl as shops 
or for purely mercantile buisness. I agree, 
therefore, with the finding that the building 
in suit is not excluded from prc-omptioii 
as being a serai,*' 

(2) This point resolves itself into two 
portions: — (?) whether the above mentioned 
shop must be excluded from pre-emption 
and (^.') whether, if so, the vendees, by re- 
taining its ownership, become on an coual 
footing with the jdaintiffs as regarrls pre- 
emptive rights to the rest of the building. 
It cannot be denied that the general tendency 
of judicial authority is that a single 
building should not ordinarily be divided 
into pre-emptible and non-pre-emptible por- 
tions. It must follow the main characteris- 
tics of the whole. That is to say, if the 
principal use of the building is residential 
the whole building will be pre-emptible, 
notwithstanding that a small portion may 
also be used as a sho]?. Coiiverselv, if the 
main characteristics of the building is the 
use of a portion of it for a shop, the whole 
building will be non-pre-emptible. Author- 
ities for this arc: Nur Jahan v. Aziz-ud'din 
(i), Dial Singh v. Bakshish Singh (2) 
and Hannu Mai v. Alma Ram (3). 
A similar test has been adopted in 
the Judicial Commissioner's Court in this 
Province, notably in the case of Mttsam^ 
mat Ajah Sultan v. Gkulam Jan, and in a 
recently decided case in Kohat, Sardar 
Janah Singh v. Jiwan Das, The latter 
was recently before me on review and is 
prehaps an extreme instance. No valid 
ground for reviewing my predecessor's order 
was apparent, but I am inclined to think 
that he perhaps went rather far in holding 
that an important and characteristic shop, 
situated in one of the main bazars of Kohat, 


Ca) 24 P. R. 1997: 


R. 1907 

(3) ay lad. Cas. 799; 47 ^9^5; 

R. 


was pre-emptible along with a courtyard 
anl Iniildings situated behind it. It cer- 
tainly inight be argued in that case that the 
bazar shop was the dominant feature of the 
premise.^; in the pres nt case it certainly is 
not. The shop is an insignificant portion of 
the whole building, and of an inconspicuoua 
dcsciiption, nor is its use as a shop a per- 
manent feature of the building. I have no 
hesitation, therefore, in holding that for the 
purposes of pre-emption the property is 
indivisible and must follow its main charac- 
teristics, residential premises, and that the 
whole including this small shop is pre-emp- 
tible. This being so, it is unnecessary to 
decide question (/•)* Hut I would remark 
that, on this question, I should haro? no 
he?-iLatiou in following the I*uniab Tull 
Bench iiiling Sumval Das v. Gar Parshad 

(4). It is true that the principle therein 
enunciated, that the lights of the parties 
iUc governed by their positions mter sc at 
the time of the sale, has not been recogni2ed 
by the High Court of Allahabad and some 
others. An important school of legal 
thought certainly exists which would allow a 
v^’endee to defeat by 0113?' lawful means the 
]nc-emptive rights which existed a moment 
l)efore the sale. It has even been argued 
that pre-emption is not an antecedent right, 
but comes into existence for the first time 
when the sale takes place. In my opinion 
the latter view is unsustainable. To take 
a very simple illustration, A and B are the 
owners of adjoining houses, B has given 
to A what is generally known as ''the first 
refusal " of his house, if ever B contemplates 
selling it. This right then attaches to A 
from the moment that the promise was 
given, and he is able by it to shape his 
whole future conduct. He would sav : ** I 
know B to be an excellent neighbour, and, 
so long as he is owner of the propert.v ad- 
joining mine, I shall be able to live in com- 
fort. I can embark upon expensive 
alterations and improvements to 
own house, because I know that, even if h 
.sells his house, I have the first refusal, and 
I can always prevent an undesirable person 
acquiring it." No one can deny that this 
right which A enjoys dates from the time 
when he obtained the promise, and that it 
is in existence long before B sells or propose^ 

(4) 4 Ind. Cas. 179; 90 P, R. 1909; 159 p, 

1909; 147 P. R* 1^9 (F. B.), 



INDIAN CASES. 


146 

AYA RAM V, PARSHOTAM I.AI.. 

to sell his house, and that it is one which is 
both enjoyed by A and influences his con - 
duct. Now, such an hypothetical case is 
clearly indistinguishable from one in which, 
not B himself but the law of the land in- 
forms A that it has given him a * ‘right of 
first refusar' in the event of B ever selling 
his house. Any argument, therefore, which 
is based on the assumption that pre-emp- 
tion is not an antecedent right, but some 
thing which springs into being for the first 
rime on a sale, is clearly untenable. Now, 
the theory that the vendee, by simultaneous- 
ly acquiring non-pre-emptible property by 
the very sale which is the subject of the pre- 
emption suit, can cancel the pre-eniptor*s 
antecedent right is almost the extreme de- 
gree to which that argument, which I be- 
lieve to be untenable, can be pushed. I 
should hold in the present case that even if 
the shop were non-pre-emptible, plaintiffs 
wbuld nevertheless have superior rights of 
pre-emption against the vendees in respect 
of the other property covered by the sale. 

(3) The first question is whether the sale 
of Giyan Chand's shop to the vendees is to 
be considered as antecedent or subsequent 
to the sale of the house in suit to them by 
Gopi Chand. I agrejp with the District 
Judge's finding that the entry in the deed 
of the 23rd of October 1919, that the sale by 
Giyan Chand took place a month earlier 
than that date may l^e rejected at once. It 
is quite clear that we must date Giyan 
Chand’s sale from the 23rd of October 1919 
and no earlier. The question then arises as 
to whether on that date the sale of the prop- 
erty in suit had, or had not been, completed. 
The District Judge, in discussing the ques- 
tion of the priority of the two sales, seems 
to have been much impt essed with the mala 
fides and trickery shown by vendees. He 
observes that the application for compulsory 
registration made on the 28th of October 
was put in simply to give the impression 
that the sale of the 14th of October had not 
by then been completed. He fiirther al- 
ludes to the fact that, in that application, 
the vendees made the quite unjustifiable 
request that the boundaries of the property 
entered in the deed of the 14th of October 
should be amended, so as to show Giyan 
Chand's shop as conterminous with that in 
Hiit, with the object of establishing the 
priority of the purchase from Giyan 


[1923 

Chand. He ascribes the very fact of the 
delay in registration to a similar course of 
trickery. As against this, of course, the 
time-honoured dictum is advanced by the 
learned Counsel for the appellants that pre- 
emption may be defeated by all lawfiil 
means. This dictum is no doubt often 
pressed to a point which its authors could 
never have anticipated. At the same time 
I think it may be said that the District 
Judge has perhaps gone rather far in imput- 
ing dishonesty to the vendees. There is 
really not very much proved except a 
feverish anxiety on their part to show that 
they had purchased Giyan Chand's shop and 
obtained equal pre-emptiv^e rights before 
the sale of the property in suit was complete. 
There is no necessary mala fides or trickery 
in this. What I have to determine is whe- 
ther or not, in actual fact, the sale of the 
property in suit was complete on the 14th 
October. The sale-deed itself certainly con- 
tains terms which are prima facie irrecon- 
cilable with each other. I quote the follow- 
ing from it : — 

“ From to-day the said vendees have 
become the absolute proprietors of the pur- 
chased property. They have acquired all 
the rights which I possess in the property 
sold." Again, lower down, “ if any defect 
is found in the property I shall be responsi- 
ble for the loss to the vendees ; otherwise, I 
shall have nothing to do with it. h'rom 
to-day the profit and loss in respect of the 
property sold shall be of the vendees." On 
the other hand, the first of the two passages, 
which I have quoted, is immediately follow- 
ed by these words: — " From the dale of 
registration of the sale-deed the vendees 
shall be considered to be in possession/ of 
the property as proprietors and the tenants 
of the property shall be under the \ endees 
on the same terms which existed between 
me and them." Again, out of the consi- 
deration money Rs. 500 only was paid as 
earnest-money and Rs. 17,000 were to be 
paid before the Sub-Registrar. The docu- 
ment contains the following danse: — "The 
vendees shall get the deed registered cn 
payment of the balance of the purchase- 
money by the end of the month of October. 
In case they fail, the transaction of sale 
shall be null and void, and the earnest- 
money shall remain with me as damages 
for breach of the contract," It is argued 
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for the appellants that the intention of the 
parties is clear that ownership of the pro- 
perty should not pass until the balance of 
consideration was paid. It is contended 
that Bhagan v. Allah Ditta {5) is a clear 
authority for holding that ownership does 
not pass if there is any intention common 
to both parties that ownership should not 
pass until payment of consideration, and 
that, in this case, the document itself lays 
down that practically the whole of the consi- 
deration must be paid by the end of October. 
The appellants would explain the very cate- 
gorical declaration in the body of the deed 
that ownership has passed from “ to-day'* 
{i.e,, 14th October) as a mere routine entry 
which deed-writers have got into the habit 
of inserting in documents, without any 
special reference to their particular condi- 
tions. The principle, of course, cannot be 
contested that the mere omission to pay 
the whole of the consideration does not 
necessarily prevent owiiershii) from pass- 
ing. Sale ’* is defined in section 5^ of the 
Transfer of Property Act as a transfer 
of ownership in exchange for a price paid 
or promised or part paid and part promised." 
The respondents lay stress upon the wording 
of the deed, where it recites that ownership 
has actually passed from "to-day." They 
contend that the correct view of the clause 
which annuls the sale in the event of the full 
consideration not being paid at registration, 
is that the vendors retained possession, but 
not the title of ownership, as security for 
the payment of consideration. Stress is 
laid upon the ruling of the Allahabad High 
Court in the case Shib Lai v. Bhagwan 
Das (6) where it was held that 
non-payment of purchase-money does 
not prevent the passing of ownership from 
the vendor to the purchaser, and that the 
latter, notwithstanding such non-pa}mient, 
can maintain a suit for actual possession 
(as opposed to mere specific performance 
of contract) subject to such equities, restric- 
tions or conditions as the nature of the casi 
require. It seems to me clear from that 
ruling that the case was completed where 
ownership actually passed, although 
the vendor still retained a certain lien on 


the property to enable him to extract full 
consideration. In the present ca^e phy- 
sical possession was held by tenants, and, 
therefore, it would have been impossible to 
describe the vendor's lien as one to retain 
physical possession against the vendees. 
But the lien which he retained doe& i;iot 
appear to me to amount to more than this. 

I can see no other explanation of the very 
categorical and definite assertion in the 
body of the deed that full rights of owner- 
ship had completely changed hand© at the 
time of execution. I do not think that, 
in the present case, it can possibly be ar- 
gued that these terms represent a mere 
petition-writer's routine, which has no rela- 
tion to the terms settled between the parties. 
Such an argument would have weight if 
the parties were illiterate or persons wholly 
unused to dealing with formal documents 
embod\‘ing busine.ss transactions. In the 
present case both parties to the deed were 
busine.ss-men of high position and wide 
business dealings, who must be assumed to 
be thoroughly conversant with the import- 
ance of the phraseology of legal documents 
and the necessity of careful and accurate 
drafting. I am unable to read into the 
sale-deed any other meaning than that the 
transfer of ownership or, in other words, 
the sale was complete on the X4th of Octo- 
ber and that the postponement of payment 
of consideration, though it gave rise to 
restrictions and equities in favour of the 
vendor, did not operate tc prevent the ven- 
dees' proprietary title being complete. The 
purchase of the property in suit from Gopi 
Chand was, therefore, prior to the purchase 
of the shop from Giyan Chand. 

(4) It only remains to consider the ques- 
tion of law as to whether the position of 
the plaintiffs and the vendees must be re- 
garded as it stood on the 14th October or 
as it stood on the institution of this suit. 
On this question the Allahabad High Court 
has held in Bhagwan Das v, Mohan Lai 
(y) and Ram Hit Singh v. Narain Rai (8) 
that the vendee may improve his position 
in respect of pre-emptive rights, during the 
period between the sale sought to be pre- 
empted and the institution of the suit. A 
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conttafy view was taken in the two im- 
portant Punjab Chief Court rulings 
Saiuml Djs v. Our Parshad (^j) and 
Dhanna Stnfih v. . Gurhakhsh Singh (9). 
Both aie Full Bench rulings, which deal 
with the whole question in a more exhaus- 
tive manner than has been undertaken, I 
think, by any High Court in India. The 
learned Judges were not unanimous and Mr. 
Justice Rattigan contended to the end 
that the vendee could improve his position 
after the pre-emptor's cause of action had 
arisen. I am asked by the learned Counsel 
for the appellants to follow the Allahabad 
view in preference to that taken by the 
Punjab Chief Court. I think that it is fair 
to assume that, in the North-West I'rontier 
Province, there is invariably a presumption 
that Punjab rulings should be followed in 
preference to those of the United Provinces. 
It is hardly necessary for me to discuss in 
detail the reasons which have induced the 
learned Judges of the various High Courts 
to come to their conclusions. I have already, 
in discussing point (?) above, expressed 
my agreement with the view that the parties 
are bound by their positions at the time of 
the sale. The right to enforce pre-emption 
arises, therefore, immediately a sale takes 
place. It is undoubtedly qualified by the 
restriction that the pre-emptor himself 
must maintain his quality as a pre-emptor 
up to the institution of his suit, but he can- 
not be prejudiced by the vendee's action 
subsequent to the sale. There is, of course, 
one exception to this rule, viz,, in certain 
cases where a vendee, prior to the institu- 
tion of the suit, re-transfers the property to 
a person who has equal rights with the plaint- 
iff. But it is clearly understood that this 
exception rests upon one principle only, and 
that is that the law recognizes claims for 
pie-emption brought privately and out of 
Court, and that a vendee is entitled to satis- 
fy such a private claim, just as much as he 
is bound to satisfy a claim brought against 
him in a Court of Haw. In such a case it is 
not the plaintiff who has been prejudiced 
in respect of his pre-emptive rights by the 
vendee improving liis own position, but it is 
a person equally entitled with the plaintiff 
who has enforced his right out of Court, and 
unless a re-transier by the vendee is proved 

4 Ittd. Cas. 337; 91 P. R, 1009, iCi P, W, U. 
I99Q; *4^ R. 1909 (p. 3 i.). 


to be in satisfaction of such claims, a pre- 
emptor 's suit is hot affected by any transfer. 
On the general principle I have no hesitatidn 
in following the Punjab Chief Court in hold- 
ing that we must ordinarily take, for the 
purposes of pre-emption, the respective 
position of the plaintiff and vendee as they 
stood at the time of the sale, and not as 
they stood at the institution of the suit. ^ 

The plaintiffs' right to pre-emption in 
this case is, on the above findings, establish- 
ed. The price fixed by the Trial Court on 
pre-emption is not challenged and this 
appeal must, therefore, fail. It is dismiss- 
ed with costs. 

w. c. A. Appeal dismissed. 


NAGPUR JUDICIAL COHMISSIONER’fi 
COURT. 

vSecond Civie Appeae No. 277-B of 1919. 

September 16, 1922. 

Present:— M i, Kotwal, A. J. C. 

Syed WAZIRUDDIN and others— 

— Defendants — appei.i,ants 
versus 

SHAHABUDDIN— Peaintiff— 
Respondent. 

Berar Inam Rules, Class F, r. VII — Grant 
for maintenance and service — Sendee by any mem- 
her of grantee* s family sufficient— Resumption. 

Where a grant is made for the purpose of ser- 
vice and maintenance and the tenure is stated 
to be in perpetuity conditional on service the 
grant falls under Class V and is governed by x. 
VII and is both a maintenance and service grant. 
Such a grant is not liable to be resumed so long 
as any member of the family of the first grantee 
renders the .stipulated service, (p. 152, cols, i & 2.) 

Appeal from the decree of the District 
Judge, Amraoli, dated the 2Sth March 
1919, in Civil Appeal No. 158 of 1918. 

Mr. M, y. Shareef, for the Appellants. 

Messrs. R. if. Jaiwani and A. F. KkirCf 
iii th^ Rtspondtat* 
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WAZIRUDDIN D. SHAHABUDDIN. 

jqoai^irT.— The relationship of the 
parties is shown in the following gene- 
alogical table: 

ABDUh KARIM 


Kamriiddin Rahimitddin-“ Nasiniddiii 
I Pyaribi, I 


Rahim« Badrud- Wazir- Abdul 
uddin, din. iiddin, Karim, 
defendant defendant defendant 

No. 3* No. I. No. 2. 


Shahabud- Basiroddin, Karimuddin, Gyasiid- 
din, plaintiff plaintiff din, 

plaintiff No. 2. No. 3. plaintiff 

No. I. No. 4. 

The suit is in respect of certain inam 
fields situated in Mauza Darwah, of w^hich 
the grant by the British Government is 
in the name of Abdul Karim. The sons 
of Nasiruddin clamied the following re- 
liefs : — 

(а) The Register containing tlic en- 
try about kabja and malki regarding fields 
Survey Numbers 140 and 267 situated at 
Kasha Darwah. Taluq Darwah, District 
Yeotmal, be corrected and the name of 
the plaintiffs alone ma}^ be entered in the 
inam certificate. 

The prayer for this relief is based on 
the ground that by a partition-deed, 
dated the 2nd February 1895 (Exhibit 
P-i) executed by Abdul Karim and his 
three sons, Kamruddin, Rahimuddin and 
Nasiruddin, these fields were awarded to 
Nasiruddin, 

(б) The Register containing the entry 
about kahja regarding fields Survey Num- 
bers 200, 150, 20 and 141 situated at Kasha 
Darwah, Taluq Darwah, District Yeotmal, 
may be corrected and orders may be passed 
lor correcting the inam certificate. 

Fields Nos. 150 and 120 were kept joint 
at the partition and Numbers 200 and 
were given exclusively to Rahimuddin. 
Rahimuddin is dead and the plaintiffs 
appear to claim an eight anna interest 
in his share by inheritance and transfer 
from his widow. 


tst 

(c) The Register containing the entry 
about kahja and malki regarding the un- 
divided half share in pieces Numbers 2, 
4 and 5 of Survey No. 6 situated at Kasha 
Darwah, Taluq Darwah, District Yeotmal, 
and the Register of Wahiwai of I^iece No. 5 
may be ordered to be corrected. 

No. 6 was one of the fields kept joint at 
the partition, 

^ As regards reliefs {h) and (r) the correc- 
tion sought was that the plaintiffs should 
be recorded as maliks and kahjedars of 
an eight-anna undivided share and as 
wahiwatdars of poi hissa No. 5 of Survey 
Number 6. 

The Trial Court held that the estate 
was a service grant and not divisible 
by metes and bounds. The claim as 
regards Survey Numbers 140 and 167 and 
pot hissas Nos. 2 and 4 of Survey Number 
6 was wholly dismissed, as the defendants 
admitted that the plaintiffs were in actual 
possesvsion of these nunjbers. As regards 
the other fields it was held that the estate 
was joint and the plaintiffs were held to 
be in joint possession. A declaration was, 
therefore, granted that '‘the name of the 
plaintiffs should be entered in column 
II of the parchas of Survey Numbers 200, 
150 and 20 and 141 and pot hissa num- 
ber 5 of Survey Number 6 at Kasha Darwah 
to the effect that they are entitled to eight- 
aniia share of the profits of the fields and 
the defendents Nos. i to 3 are also entitled 
to remaining half share of the profits of the 
same." The rest of the plaintiffs* claim 
was dismissed. 

Both parties appealed from tliis decree. 
The lower Appellate Court held that the 
grant was of Class IV mentioned in mle II, 
governed by rule VI of the Inam Rules. 
It held that the succession was governed 
by rule V and both parties were entitled 
to the benefit of the inam, though as a 
service grant it was indivisible. It held 
like the first Court that the defendants 
were estopped from disputing the arrange- 
ment as regards separate enjoyment under 
the partition-deed of 1895, It dismissed 
the defendants* appeal and on the plaint- 
iffs* appeal modified the decree by order- 
ing the names of the plaintiffs to be enter- 
ed in column 13 instead of in column 11 
of the .Record of Rights Register and 
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further to be entered in column 9 as co- 
sharers. 

The defendants appeal to this Court 
and it is urged on their behalf that the 
grant is a service grant of Class II 
mentioned in rule II and that no person 
other than the one ent rred in the warn 
certificate has the right to share in its in- 
come and that the plaintiff’s claim should 
have been wholly dismissed. 

The first point to be decided is under 
which of the classes mentioned in rule II 
of the Inam Rules does this grant fall ? It 
is to be noted that the imm certificate 
itself does not mention the class. In co- 
lumn 19 of the certificate (Exhibit P-15) 
the purpose of the grant is stated to be 
the service of Kazi and maintenance, and 
the tenure to be in perpetuity condition- 
al on service. On the face of the certifi- 
cate the grant is both a maintenance and 
a service grant. 

As a service grant the mam, in my opi- 
nion, does not fall under Class II. The 
grant cannot be said to be one for service 
in a religious or charitable institution, 
nor can it be said to be a grant under Class 
IV. This class is governed by rule VI. 
This rule makes it clear that the grants 
to which Class IV refers are grants in res- 
pect of services in the Military, Revenue 
or Police departments. The service of a 
Kazi is not one of these. The only class 
of service grants remaining is Class V 
and the Kazi’s service inam may come 
under that class as an inam enjoyed 
for services as a priest. It would then be 
governed by rule VII. Under that rule 
the grant is confirmed to the holder and 
his heirs subject to the continued per- 
formance of the particular service for which 
the inam was granted. The grant in dis- 
pute is in perpetuity, a qu.ality that, as 
admitted by the appellant, does not apper- 
tain to the office of Kazi. Such grants 
were always made by Government with 
the object of maintaining the family of the 
grantee in a suitable station of life : vide 
paragraph 7 of serial number 2, section 
6, Revenue Book Circulars, Berar. Ad- 
mittedly, the service of Kazi, so far as the 
Government is concerned, is now no longer 
required. Admittedly, also it is a service 
which, so far as the public is concerned, may 
1^ rendered by any male member of the 


grantee’s family, as it has in fact 
been rendered in the past by members 
of this particular family other than the 
certificate-holders. It seems to me that 
the main purpose of the inam was the main- 
tenance of the family, and the service sti- 
pulated for is not necessarily personal 
service by the particular person in whose 
name the certificate for the time being 
stands but is service by any member or 
members of the family of the first grantee 
from the British Govermment. I do not 
think that the failure by Waziruddin to 
render the service personally would ren- 
der the inam liable to be resumed. If 
he got any member of the family to ren- 
der it or if any member actually rendered 
it, the whole family would continue to 
get the benefit of the inam. The inam 
was ill effect a grant to the family for their 
maintenance conditional on their render- 
ing Kazi service. This interpretation of 
the purpose of the inam is supported 
by the partition-deed, the conduct of 
Waziruddin himself, and his previous state- 
ment in Suit No. 323 of 1916 : see Exhi- 
bit P-16. The contention of the appel- 
lants that the respondents are not enti- 
tled to share even in the income of the 
inam must, in my opinion, be rejected. 

In the view that I take of the grant 
the decree of the lower Appellate Court 
is correct. No objection is raised in this 
appeal as regards the extent of the share 
of the profits to which the plaintiffs are 
held entitled. As regards ground No. 4 which 
raises a point of limitation it is admitted 
that the order under section 145, Crimi- 
nal Procedure Code, binds only the plaint- 
iff Shahabuddin. However, the pre- 
sent suit not being a suit to recover prop- 
erty, Art. 47 of the ist Schedule of the 
^imitation Act has no application and the 
suit is not time-barred. 

Ground No. 6 is not pressed. The appeal 
fails and is dismissed with costs. 

S. D. Appeal dismissed. 
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MADRAS HIGH COURT. 

Appbai. Nos. 176 and 177 of 1920, 
September 14, 1922. 

Present: — Justice Spencer and Mr. 
Justice Devadoss. 

KURUKUNDI SAMA RAO— Plaintiff 

— ApPEIvI,ANT 
versus 

The firm of MARWADI VANNAPl 

VAJINJI BY PARTNER UAIyCHAND 
AND OTHERS— Defendants— Respondents. 

Hindu Law— Joint family — Son*s liability for 
debts of father— Partition^ effect of—Mortgage^deed 
— Execution^ proof of. 

So long as a Hindu family remains undivided, 
a creditor can proceed against the interests of the 
sons in the ancestral property for the debts of their 
father not contracted for illegal or immoral pur- 
poses without proving family necessity or antece- 
dent debt. (p. 153, col. 2; p. 154, col. i.) 

(Case-law reviewed.) 

Obitef (i) Per Spencer^ J, — If the sons effect 
a bona fide partition at a time anterior to the date 
when the debt is contracted, their responsibility 
is different and the father's creditor cannot then 
-proceed against their divided shares, (p. 154, col. i.) 

(ii) Per Devadoss^ /,—lt is open to the High 
Court to find that the execution of a mortgage 
was witnessed by the attesting witnesses even 
though they may not speak to the fact, if there 
is other and satisfactory evidence on record to 
show that the attesting witnesses did witness the 
execution, (p. 155, cols, i & 2.) 

Modhu Sudan Das Mohant v. Iswari Deyi 
Debit 61 Ind. Cas. 25 ; 48 C. 341 ; 24 C. W. N. 
949, Kandaswami Gounden v. Kuppa Moopan, 
55 Ind. Cas. 320 ; 43 M. 421 at P. 422 ; 38 
M. E. J . 203 ;n E. W. 221 ; (1920) M. W. N. 

181; 27 M. E. T. 96, considered. 

Appeal against a decree of the District 
Court, Bellary, in Original Suits Nos. 40 
of 1916 and 40 of 1918 respectively. 

Mr. Narayana Murti, for the Appellant. 

Messrs. L. A, Govinia Raghava Aiyar, 
V, 5 . Narasimhachariar and W, Kothanda- 
ramayya, for the Respondents. 

JUDGMENT. 

Spencer, J. — These are two suits upon 
mortgage doaiments executed by ist defend- 
ant, whose sons are defendants Nos. 2 to 5. 
The appellant is a transferee from the ist 
mortgagee, the plaintiff in Original Suit 
No. 40 of 1918 and the 6th defendant in 
Original Suit No. 40 of 1915, which is the 
2nd mortgagee's suit. The 3rd mortgagee 
is the 7th defendant in both suits. 

The District Judge dismissed Original Suit 
No. 40 of 1918, holding that the mortgage- 
deeds were not properly attested and, there- 
fore, invalid. I think he was right in preening 
thecfvidence of the two witnesses whose 


names appear on the documents as attestors 
when they say that the executant did not 
sign in their presence, to the evidence of 
the executant and the sister and the daughter 
of the mortgagee, the daughter being her- 
self a mortgagee tinder one of the deeds, 
as the latter are likely to be interested in 
keeping the property in the hands of rela* 
tions rather than allowing it to pass into 
the possession of the 2nd and 3rd mort- 
gagees who are strangers. 

No doubt the 5th plaintiff's witness, who 
is a Pleader practising at Bellary, is related 
to the executant, and Parikshita Rao, the 
other signatory who is now dead, was a 
friend of the e.vecntaut and lived in his vil- 
lage, but they seem neveitheless to have 
spoken the truth on a matter which was 
necessarily within their knowledge, and the 
appearance of the document suggest,' that 
their signatures were affi.\ed at a different 
time, as indeed they say they were 

Though the suit documents are not valid 
as mortgages, they can be enforced as bonds 
against the ist defendant personally and 
the facaily property in the hands of defend- 
ants Nos. I to 5. 

It is argued by the V.akil for respondents 
Nos. 2 to 5 that their shares should not 
. be made liable during the lifetime of their 
father, the ist respondent, for the reason 
that sons are not bound by any pious obliga- 
tion to pay off their father's debts so long as 
he is alive. He relies on the Privy Council 
decisions in Sahu Ram Chandra v. Bhup 
Singh (i) and Chet Ram v. Ram Singh (2) 
as establishing this principle. 

I do not think it necessary for the plaintiff 
to invoke the doctrine of pious obligation " 
here. It has always been held in this Presi- 
dency since the Full Bench decision of Pow- 
nappa Pillai v. Pappuvayyangar (3), in which 
Girdharee LaU v. Kantoo Lall (4) was con- 
sidered, that so long as a Hindu family 

(1) 39 Ind. Cas. 280 i 39 A. 437 j 21 C. W. N, 
698; I P. E. W. 557; 15 A. E. J. 437; 19 Bom. 
E. R. 498 ; 26 C. E. J. I { 33 E* J. X4 ; (1917) 
M. W. N. 439 J 22 M. E. T. 22 ; 6 E. W. 213 ; 44 
I. A. 126 (P. C.). 

(2) 67 Ind. Cas. 569 1 43 M. E. J. 98 j 3 P. 
L- 363 l 3X M. E. T. 50 ; t6 E. W. 89 ; (1922) 
M. W. N. 455 ; 4 U- h . R. (P. C.) 64 ; 44 A. 
368; 3 P. E. R. 1922; (1922) A. I. R. (P. C.) 247i 
24 Bom. E. R. 1231; *7 C. W. N. 150; 49 1 . A. 228 
(P. C.). 

(3) 4 M. X I 1 Ind Bee. (N. a.) 839 (F, B.)* 

(4) 1 1 . A. 32XJ 14 B. E. R. x«7; 22 W. R. 581 3 

iar. P. C. J. 380 (p. C.). 
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i^mains undivided a creditor can proceed 
against the interest of the sons in the ances- 
tral property for the debts of their father 
^hich have not been contracted for illegal or 
immoral purposes. As has been pointed out 
by the learned Chief Justice in Vinjanapali 
Peda Venkanna v. Vadtamannati Sree- 
nivasa Deekshatulu (5), the prevailing 
judgment of ySir Charles Turner, C. J., 
in this Full Bench case received the approval 
of the Privy Council in Muttayan Cheiti v, 
Zamindar of Sivagiri (6). This principle was 
again confirmed b}' another Full Bench of 
this Court in Ramasami Nadan v. Ulaganatha 
Goundan (7) and two Benches of this 
Court have taken the same view in Subru- 
mania Aiyar v. Shaw Wallace Si Co, 
(8) and Kandaswami Gounden v. Kuppa 
Moopan (9) after considering Sahn Ram 
Chandra v. Bhup Singh (i) and deciding 
that the Privy Council did not intend to 
alter the existing law in this respect. The 
Bombay High Court has come to the same 
conclusion in Hanmant Kashinath v. Ganesh 
Annap (ro). In Mayne's Hindu I^aw in para- 
graph 307 the passage occurs : — 

“ This limitation of the son's liability 
(the learned Author is referring to a son's 
want of obligation to liquidate his father’s 
debts during the father's lifetime) has, how- 
ever, ceased to be of any importance in 
view of the recent decisions which enable 
a creditor during the life of the father to en- 
force his claims by decree and exectition 
against the entire family property"; and 
reference is made in the footnote to Khalilul 
Rahman v. Gobina Pershad (ii), Ramasami 
Nadan v. Ulaganatha Goundan (7) and 
Govind v, Sakharam (12). 


5) 43 Ind. Cas, 225 ; 41 M. 13G at p. 140 \ 

*2 M. L' T. 334 ; 33 M. L. J. 519 ; 6 I,. W. 649 ; 

(1918) M. W. N. 55. 

(6) 6 M. I ; 9 I. A. 128 ; 4 Sar P. C. J. 354 ; 

12 C. L. R. 160 ; 6 Ind. Jur 486 ; 5 Shome I4, R. 

57; 2 Ind. Dec. (n. s.) 279 (P. C.). 

(7) 22 M. 49 ; 8 M. L. J. 312 ; 8 Ind Dec. (n. s.) 
36. 

(8) 58 Ind. Cas. 648; 38 M, L, J. 402; 12 D, 
W. 117; 28 M. D. T. 107. 

(9) 55 Ind. Cas. 320; 43 M. 421 at p. 4221 
38 M. h J. 203 ; II D. W. 221 ; (1920) M. W. N. 
iSi ; 27 M. h. T. 96. 

(to) 51 Ind Cas. 612; 43 B. 612; 21 Bom. D, 
n. 435* 

(it) 20 C. 328 ; 10 Ind. Dec. (N. s.) 223. 

(X2) 28 B. 383: 0 'Bom. D. R. 344. 


The principle is explained in Hanmant 
Kashinath v. Ganesh Annaji (10) as due to 
a decree-holder's right being co-extensive 
with the power of a debtor-father to alienate 
ancestral immoveable property for the satis- 
faction of his antecedent debts, not being 
tainted with illegality or immorality. In 
the present case it is clear from Exhibit A 
that there was an antecedent debt of 
Rs. 2.000 incurred by the father for culti- 
vation expenses. 

If the .son.s effect a hona fide partition at 
a tinie anterior to the date when the debt 
is contracted, their responsibility i.s different 
and the father's crediror cannot then proceed 
against their divided shares. Krishna- 
sami Konan v. Ramasami Ayyar (13), 
Vinjanapaii Peda Venkanna v. Vadlanian- 
nati Sreenivasa Deekshatulu (5) and 
Kurri Venkata Rcddi \ . Chclluri Satya- 
iiarayanamnrthy (14), but the present 
condition of the family of these respondents 
is joint. They are, therefore, all liable, 
the father personally and the sons in respect 
of the ancestral properties in their posses- 
sion and the suit is in time. 

In modification of the lower Court’s decree 
in Original >Suit No. 40 of 1918, a decree 
will be given accordingly with interest at 
6 per cent, from date of plaint to date of 
realisation against the ist respondent per- 
sonally and against his share of the family 
properties and against the shares of respond- 
ents Nos. 2 to 5 to the extent that the decree 
remains unsatisfied by the father, with costs 
throughout. 

In other respects Appeal No. 177 of 1920 
is dismissed. Appellant to pay the costs 
of 6th and 7th respondents in Appeal Suit 
No. 177 fi set). Appeal No. 176 is dis- 
missed. No separate costs. 

Devadoss, J. — Original Suit No. 40 of 
1915 was brought by the plaintiff on a mort- 
gage-deed executed in his favour by the 
1st defendant, a prior mortgagee, and the 
7th defendant, a subsequent mortgagee 
parties to the action. The defendants 
Nos. 2 to 5 are the sons of the ist defendant. 
The District Judge of Bellary dismissed the 
suit and the plaintiff preferred Appeal Suit 
No. 102 of 1918. The High Court allowed 

(13) 22 M. 5x9; 9M. Iv. J. 127 : 8 IndDec. (N. S.) 
37D 

<(xt4) 62 Ind. Cas. 980 ; 40 J.. 473 : *9 

I,. T. 265 i ( tm ) M, W. N, 261 r 13 1 <* W, 516. 
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the appeal and set akide the decree of the 
District Judge, and remanded the suit to 
the lower Court with directions to pass 
a proper decree after raising necessary issues 
on the claims of the 6th and 7th "defend- 
ants. The District Judge of Bollary has 
allowed the claim of the 7th defendant and 
disitifissefd that of the 6th defendant on the 
grotlnd that the mortgage-deeds relied on 
by him were hot proved to have been prop- 
erly executed as required by law. 

The 6th defendant has appealed against 
that decree in Appeal Suit No. 176 of 1920. 
During the pendency of the said Appeal 
Suit No. 102 of 1918 the 6th defendant 
brought Original Suit No, .^o of 1918 implead- 
ing his mortgagor as ist defendant and his 
undhdded sons, as defendants Nos. 2 to 5, 
and the plaintiff in Original Suit No. 40 of 
1915 as 6th defendant and the 3rd mortgagee 
as 7tli defendant. The suit was dismissed 
on the ground that the execution of the 
mortgage-deeds was not proved according 
to law and the plaintiff has preferred Appeal 
Suit No. 177 of 1920. In both the appeals 
the same person Swami Rao is the appellant, 
and the questions involved are the same. 

The appellant’s case is that of the two 
mortgage-deeds relied on by him, one was 
executed to his adoptive father Venkoba 
Rao on loth August 1912 by the ist defend- 
ant and the other was executed in favour 
of Gundamma, the daughter of the said 
Venkoba Rao, on the same date by the ist 
defendant and that he is the transferee of 
both mortgages. He contends that the 
execution of the documents was witnessed 
by two persons, and that the District Judge 
erred in disbelieving the evidence of the 
two witnesses who speak to the execution. 
Of the two attesting witnesses one is Mr. 
Govinda Rao, a Pleader practising in the 
Bellary District. Sis evidence is that the 
documents after execution by the ist defend- 
ant were taken to him and he attested them 
and that he did Uot see the executant sign 
the documents. It is urged that the Plea- 
der's ‘evidence that he did not see the actual 
exeCtftion of the documents cannot be relied 
on. inasUiuch as two witnesses, Gundamma 
and Tolasanima, speak to the execution of 
the document in the presence of he Pleader 
and the other attesting witnesses. It is 
qdite open to this Court to find that the 
t;X^cution was Witnessed by the attesting 


witnesses even though they may not speak 
to the fact, if there is other and satisfactory 
evidence on record to show that the attesting 
witnesses did witness the execution, vide 
Brahmadat Tewari v. ChandaH Bihi (15). 
But there is no reason why the Pleader, 
who appears to have no interest hostile to 
the appellant, v^^hould swear falsely that he 
did not see the actual execution but put 
his signature to the documents on the assur- 
ance that they had been signed by the Ist 
defendant. It must be remembered that 
before the date of the Privy Council decision 
which laid down that the execution of mort- 
gage-deeds in the absence of attesting 
'witnesses would not be fulfilling the require- 
ments of the law, it was a common practice 
to take documents round after execution 
in order to get the attestation of a number 
of witnesses, and that this practice must 
have been resorted to in thi> case as well 
is clear from the way in which both Gundu 
Rao and the other attesting witness Parik- 
sliitha Rao were examined at the Original 
Trial in Original Suit No. 40 of 1915. They 
were examined-in-chief by the appellant's 
rieade who evidently asked them whether 
they attested the documents, and when they 
replied lhat they Were not present when 
the executant signed them, he contented 
himself by eliciting that ihe execution was 
admitted to them by the mortgagor. It 
is significant that the examination-in-chief 
stopped with the answer: ** I asked if he 
had signed them and he said he had. " 
Much reliance cannot be placed upon the 
evidence of Tolasanima, P. W. No. 6, who is 
a sister of Venkoba, the mortgagee, and it 
is not likely that she would have carefully 
noticed whether the mortgagor signed the 
documents after they were engrossed, even 
though she might have been aware that the 
documents were be ng written in the hall 
of the house of her brother, Venkoba Rao. 
The next witness, P. W, No. 7, is Gundamma, 
who is said to be 23 years of a.ge in 1918, 
when she was examined as witness, {She 
must have been a young girl of about 16 
years of age on the date of the execution 
of the documents. She was then said to 
be a widow, and it is most unlikely that a 
young Brahmin widow would have be n 
present at the place where the documents 

(15) 34 lud, Cas, 686 ; ao C W* N. 192. 
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were being written and where a number of 
men were present. I do not think that 
the evidence of these two women, can, in 
any way, outweigh the evidence of Oovinda 
Rao, a Pleader, and Parikshitha Rao, a 
stranger. It has been urged that Parkshitha 
Rao was a man belonging to the same village 
as the 1st defendant and,therefore, interested 
in not speaking the truth. He is dead, and 
his evidence is marked Exhibit III and there 
is no reason why he should have said some- 
thing which was not true. No doubt the 
1st defendant swears that he signed the two 
mortgage-deeds, Exhibits A and B,in Original 
Suit No. 40 of 1918, in the presence of the 
two attesting witnesses. It is urged on 
behalf of the appellant that it is most un- 
likely that the ist defendant would support 
the mortgagee against the interests of his 
sons, defendants Nos. 2 to 5. who hotly con- 
tested the validity of the appellant’s mort- 
gages. It is suggested by Mr. Govindara- 
ghava Aiyar, hat the ist defendant was 
anxious that the appellant who is his rela- 
tion should get the benefit of the mor: gages, 
as he feared that there would be notliing 
left after satisfying the mortgages in 
favour of the plaintiff and the 7th defend- 
ant in Original Suit No. 40 of 1915* The 
appellant’s mortgages are prior in date to 
those of the other two mortgages. In 
these circumstances it cannot be said that 
the learned District Judge has not correctly 
appreciated the evidence in the case. The 
mortgage documents not having been proved 
to have been validly executed the appeals 
lail and must be dismissed. 

Mr. Narayanamurthi, who appears for 
the appellant, asks for a personal decree 
against the ist defendant and against the 
shares of the defendants Nos. 2 to 5 in the 
family property. The personal remedy 
against the ist defendant is not barred. 

On behalf of the sons ic has been urged 
tl^at such a decree could not l e passed. 
The Vakil for the sons puts forward these 
propositions :—(i) The father in a joint 
Hindu family has no power to alienate 
the son’s share unless there is family neces- 
sity. (2) The f ither's power to alienate is 
confined only to cases where there is an 
antecedent debt to be discharged. 
{3) A creditor cannot proceed against 
tne shares of the sons in execution of a 
decree against the father* (4) In no case can 


the son’s shares be made liable during the 
lifetime of the father if the debt was 
neither antecedent nor for necessity. 

It has been very vehemently urged that 
the three decisions of the Privy Council 
reported in Sahu Ram Chandra v. Bhiip 
Singh (i), Jogi Das v. Ganga Ram (16) and 
Chet Ram v. Ram Singh (2) support the 
contention, that, as long as the father is 
alive no decree can be passed against the 
son's share for a debt incurred by the father, 
and no execution can be levied against the 
son’s share for a decree passed against the 
father. As the law stands at present a 
creditor can proceed against the share of 
the sons in the family property in execution 
of a decree obtained against the father with- 
out proving either family necessity or that 
the debt was incurred to discharge an antece- 
dent debt. We have to see whether the 
three Privy Council decisions relied on by 
the \'"akil have really altered the law on 
this point. In Sahu Ram Chandra v. Bhnp 
Singh (i) the facts were one Bhup Singh 
the 1st defendant, father of defendants 
Nos. 2, 3 and 4, andtlie grandfather of 
defendants Nos. 5 and 6, on the 21st l^'ebru- 
ary 1882 mortgaged the family property 
to Sahu Ram Chandra. The suit which 
gave rise to the appeal to the Privy Council 
was brought by Ram Chandra in July 1910 
making Bhup Singh, his sons and grand- 
sons, defendants. The question was whether 
Bhup Singh was justified in executing the 
mortgage-deeds so as to bind the sons. 
Their Eordships held that a loan made to 
the father on the occasion of a grant by him 
of mortgage on the family estate was not 
an antecedent debt. In the course of their 
judgment they quote the following passage 
from the judgment in Suraj Bunsi Koer 
V. Sheo Persad Singh (17) : — 

** That where joint ancestral property has passed 
out of a joint family either under a conveyance 
executed by a father in^consideration of an antece- 
dent debt, or in order to raise money to pay off 
an antecedent debt, or^under a^sale in execution 
of a decree for a father's'^debt, his sons by reason of 
their duty to pay^ their father's debts cannot re- 
cover that property unless theyjtshow thatj^the 
debts were contracted for immorm purposes, and 
that purchasers had notice that they were so con- 
tracted. Secondly, that the purchasers at an 
execution sale, being strangers to the suit, if they 

(16) 42 Ind. Cas. 791 1 21 C, W. N. 957 j (1917) 
M. W. N. 739 (F. C.). 

(17) 5 C. 148; 6 I. A. 88; 4 Sar. P. C. J. i; 3 
Suth P. C. J. 589; 4 C. L. R. 226; 2 Shoine It. It, 
%^t\ 2 Ind. Dee. {v. n.) 705 (R. CJ. 
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have not noticed that the debts were so contracted 
are not bound to make inquiry beyond what appears 
on the face of the proceedings 
an4 observe : 

** Their Tordships desire to record their adhesion 
to the following comment made on this pronounce- 
ment by Sir J ohn Stanley in the case of Chandradeo 
Singh V. Mata Prasad (i 8 ). The learned Chief 
Justice stated ; ‘The first of these propositions, 
it will be observed, deals with cases where joint 
ancestral property has pafivSed out of a joint family, 
either under a conveyance executed by a father 
in consideration of an antecedent debt, or in 
order to raise money to pay off an antecedent 
debt, or under a sale in execution of a decree for 
the father’s debt. It deals with cases in which 
ancestral property has passed out of the family, 
and with no other cases and the words " antece- 
dent debt ” seem to have been used advisedly. 
I^ikewise, the second proposition deals with the 
case of a purchase at an execution sale. Neither 
proposition touches a case in which a mortgagee 
of a Hindu father seeks to enforce his mort- 
gage as against the sons.’ ” 

It is quite clear from this passage that 
their I^ordships did not intend to alter 
the law as it stood as regards the right of 
an execution creditor to proceed against 
the son's share in execution of a money- 
decree obtained against the father. At 
page 444* their Lordships further observe: 

Although the correct and general principle 
be that if the debt was not for the benefit of an 
estate then the manager should have no power 
either of mortgage or sale of that estate in order 
to meet such a debt, yet an exception has been 
made to cover the case of mortgage or sale by the 
father in consideration of an antecedent debt. 
This being an exception from a general and sound 
principle, their Lordships are of opinion that Uie 
exception should not be extended and should be 
very carefully guarded. ” 

In order to justify an alienation by the 
father there should be an antecedent debt. 
But the contention of the sons is that, so 
long as the father is alive, the share of the 
sons cannot be proceeded against in execu- 
tion of a decree obtained against the father 
and that the Court cannot pass a decree 
against the sons' shares also in a suit brought 
against the father and sons on a debt con- 
tracted by the father, and the learned Vakil 
relies very strongly upon the following 
passage of their Lordships in the case 
dted above: 

While the father, however, remains in life, the 
attempt to affect the son's and grandson’s shares 
in the property in respect merely of their pious 

(18) I Ind. Cas. 479 ; 31 A. 176 at p. 196 1 6 A, 

J. 263. 

* Page of 39 A.— 


obligation to pay off their father’s debts, and not 
in respect of the debt having been truly incurred 
for the interest of the estate itself, which they with 
their father jointly own, that attempt must fail ; 
and the .simplest of all reasons may be assigned 
for this, namely, that before the father’ .s death he 
may pay off the debt, or after his death there may 
be ample personal estate belonging to the father 
himself out of which the debt may be discharged. 
In .short, the responsibility to meet the father’s 
debts is one thing, and the validity of a mortgage 
over the joint estate is quite another thing. Acoord- 
ingly, the case founded merely upon pious obliga- 
tion and so strenuously argued before the Board, 
fails in the present instance by reason of the fact 
that Rhup Singh who contracted the debt, is still 
alive and there is a concurrent finding by both the 
Courts below to the effect that the plaintiffs have 
failed to prove that the debt of Rs. 200 for which 
the mortgage was granted, was incurred for any 
legal necessity or benefit to the estate. ” 

This case was followed in Jogi Das v. 
Ganga Ram (16). Lord Haldane, delivering 
the judgment of their Lordships of the Privy 
Council, referred to the case of Sahu Ram 
Chandra v. Bhup Singh (i) in the following 
terms : — 

“In that case it was laid down in effect that the 
joint property could not be alienated as against 
co-sharers by way of mortgage, or otherwise, 
except for necessity or for payment of an actual 
antecedent debt, quite distinct from the debt 
incurred in the mortgage itself, and that in exe- 
cution the transaction could not stand, and it 
was added that the mere circumstance of a pious 
obligation does not validate the mortgage.” 

In the recent case of Chet Ram v. Ram 
Singh (2) Lord Shaw in delivering the judg- 
ment of their Lordships quotes with approval 
the third passage in Sahu Ram Chandra $ 
case (i) extracted above. There was no con- 
tention in that case that the sons were not 
liable during their father's lifetime for debts 
contracted by liim. The only question in 
controversy was whether an alienation by 
a father could be supported on the ground 
that there was an antecedent debt -when 
the debt was not really antecedent but 
only antecedent in point of time. Thdr 
Lordships held that in order to constitute 
an antecedent debt to justify an alienation 
the debt should not be merely antecedent 
in point of time but it should be antecedent 
in fact. 

A careful examination of these cases 
shows that there is no warrant for saying 
that their Lordships intended to alter the 
law as regards the liability of the son's 
share for the father's debt., The law has 
been settled for over a generation as regards 



15 ft INDIAN CASES. |I9«3 

KURUKUNDl SAMA RAO V. OF MA^WADX VANNAPI VAJINJ . 


this point. In MinakM Nayudu v. Immudi 
Kanaki Ramaya Goundan (lo) it was laid 
down by the Privy Council that a father’s 
debt could be impeached only on the ground 
that the debt was illegal or immoral, and 
the sons could not set aside a sale by the 
Court in execution of a decree obtained 
against the father. In Khalilul Rahman v. 
Gohind Pcnhad (ii) the learned Judges 
of the Calcutta High Court stated the law 
thus : — 

“ In this case the mortgage-creditor sues, first, 
a mortgagor and his sons, and, second, the son of a 
deceased mortgagor, and seeks his remedy against 
the ancestral property of all members of a joint 
family. It is certain that he is entitled to a decree 
against the mortgagor in respect of his own share. 
It is also clear that the mortgage, so far as it was 
contracted to pay a debt not illegal or immoral, 
existing when the mortgage-debt was contracted, 
is good against the shares of the sons of each mort- 
ga'7or. No authority need be cited for this. It 
is also now CvStablished that a decree for a personal 
ilebt of the father, not illegal or immor.al, ma> be 
enforced by sale in execution in his lifetime of the 
entire joint family estate. Minakshi Nayudu v. 
Immudi Kanaka Ramaya Goundan (ig). This is 
one of the advances lately made on the older law 
which made the son’s share liable in respect of the 
pious duty to pay the father’s debts, after his 
natural or civil death. ” 

They quote the following passage from 
Mayne’s Hinclu Law, paragraph 283, page 
309 of the 4th edition : “ But I imagine that 
no suit could be brought directly against 
sons, based solely on their liability to ])ay 
the debt of their father, until he was either 
actually or civilly dead, so that the estate 
had legally vested in the sons, ” and re- 
mark, “ Recent decisions in this Court are 
not quite in accordance with this opinion 
So it may be taken to be settled law that 
the sons' share could be proceeded against 
in execution of a decree obtained against 
the father. It follows from that that a 
Court could pass a decree against the sons’ 
share of the family property. It is now 
settled that the sons may be bound by proper 
proceedings taken by the creditor against 
idle father to enforce a moneyvdebt due to 
him, although tlie sons are not made parties 
to the suit. Mayne’s Hindu I/aw, page 
413; 8th edition. The ca^ of Sahu Ram 
Chandra v. Bhup Singh (i) has been consider- 
ed, in three recent cases by the Miadras High 
Cot^rt. In Vinjanapati Peda Venkanna v. 

(1;^) 12 M. 142 L A, I ; 5 Sar P. C. J. 27? ; 


Vadlamannati Srunitma DeehshaluUi.(^ 
learned Chief J ustioe and Kumaraswami 
vSastri, J, distinctly overruled the conten- 
tion that the spns are not bound to pay 
the father’s debt as long as. he is alive. 
The learned Chief Justice (Sir John Wallis) 
observed at page 141,* As it appears to me 
that the creditor’s right to bring the son's 
shares to sale for an antecedent debt and the 
long line of decisions which support it were 
not considered by their I/ordships in the 
recent case, I think it should not be treated 
as overruling them, and that, if we are to 
depart from what has been the settled law 
of this and other High Courts for so many 
years, it should be in deference to a clear 
expression of their Lordships’ opinion with 
reference to this particular question and 
not on any inference from the reason given 
by their T/Ordships in settling a conflict in 
the Indian Courts on another point.” Kuma- 
raswaini Sastri, J . observes at page 142* : 

“ The second appeal sl^ould be allowed not on 
the broad question raised by Mr. parthasarathi 
Aiyengar a.s to the non-liability of a son to pay 
his father’s debts during the father's lifetime, a 
conclu,siou which according to appellant's Counsel 
is the logical result of the recent decision of their 
I/ordshipsof the Privy Council in Sahu Ram Chandra 
V. lUiup Singh (i), but on the narrower one that 
a sou is not after ])artition liable to bt? proceeded 
against in respect of simple personal debt incurred 
by the father before partition whatever his rights 
may have been if they had continued joint. ” 

Saha RamChandra* s case (i) was considered 
by the Full Bench in the case reported as 
Arnmugam Cheityv. MuihuKoundan (20), and 
by a Division Bench in the case reported as 
Kandaswami Gounden v. Kuppa Moopan (9). 
In the latter case the learned Judges observe 
at page 423, t ” We are bound by these views 
and must hold that the observations in Sahu. 
Ram Chandra* s case (i) do not alter, the law 
on the point we are considering and we 
must follow the rule in the earlier cases. 
In fact, such a point was not raised at 
all before the Privy Council. The point 
that their Lordships were considering was, 
whether the niori^age was as suet binding 
on the sons and whether a mortgage decree 
could be passed agaiqst them,” Sah^. Ram 
Chandra* s casg (i) was considered, by tlfe 

(20) 52 Ind. Cas. 525 ; 4^2 M, 71,1 ; 9 Li W. 565 ; 
(T910) M. W. N. 409; 37 M. L. J. x66; 26 M. L, 
T. 96. 

“• Page of 41 
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Bombay High Court in Ilanmant Kashinaih 
V. Ganesh Annaji (lo). After discussing 
it and the case in Vinjanapaii Peda Vcnkanna 
V. V adlofftannali Sreenivasa Deckshalulu 
(5) the learned Judges observe: — The 
judgment thus so far from throwing 
doubt on the well-established remedies of 
the creditor in execution impliedly recognises 
them. '' In that case a money-decree was 
obtained against a Hindu father for his 
failure to account as a trustee and in execu- 
tion the ancestral property was attached. 
The sons ha\dng applied to raise the attach- 
ment on the ground that the money-debt 
in the decree against their father was tainted 
with illegality and immorality and that 
their shares could not be made liable in 
execution during the lifetime of their father, 
it was held that the decretal-debt of the 
father for breach of civil duty as trustee 
was not Avyavaharika and held further 
that the shares of the sons in the ancestral 
property could be attached and sold during 
the lifetime of the father for the satisfaction 
of his personal debt not tainted with illegali- 
ty or immorality In Mudhu Suddu Das 
Mohant v. Iswari Deyi Debi (21), Richard- 
son, J., observes at page 3^9* : 

As it appears to me, the language of their Lord- 
ships in Ham Chandra's case (i) shows that 
they did not intend to alter the law applicable to 
such a case as the present. Their Lordships pur- 
pose was to dissipate the uncertainties which had 
gathered round the term ‘ antecedent debt 
in connection with voluntary alienations by the 
father of immoveable family property. The case 
before their Lordships was that of a mortgage. 

Both the learned Judges held that 
the judgment in that case did not alter 
the law and that a decree passed 
against the father personally could be 
executed agftiust the family property includ- 
ing the shares of the sons. So it is quite 
clear from all these cases that a. creditor 
who obtains a personal decree against the 
father could execute the decree against 
the shares ^of the sons and that the Court 
could pass a decree for a personal debt of 
the father against the sons* shares as well. 
In Kandasami Goundan v. Kuppn Moopan 
(9) Oldfield, J., and Krislman, J., indicate 

(21) 61 IncL Cas. 25 I C. 34^ I 24 C. W. N. 
949 * 

♦Page oi 48 C*—‘lEd.) 


how this is to be done. At page 424’'* they 
observe : 

*Tn the present case, though the plaintiff prayed 
expressly for a decree under O. XXXIV, r. 6, 
against the ancestral property, the sons did not 
plead or prove that the debt was illegal or immoral. 
They cannot be given a fresh opportunity for the 
purpose. The plaintiff is, therefore, entitled to a 
decree as he asks for under rule 6 against the ist 
defendant personally and ajiainst the aucestdol 
property of himself and his sons. " 

It is urged by the appellant that in the case 
of one document thcic was an antecedent 
debt in the case of the other, the debt was 
incurred to pay off some other debts. Ex- 
hibit A does mention that a debt of Rs. 2,000 
had been previously incurred. But Exhibit B 
does not clearly make out that there was 
a previous debt. It is unnecessary to decide 
the question whether there were antecedent 
debts or not as no mortgage-decree is to 
be given. 

The appellant will have a personal decree 
against the ist defendant and for any un- 
satisfied portion thereof after selling the 
1st defendant’s share against the shares 
of the defendants Nos. 2 to 5. With this 
modification of the lower Court’s decree 
the appeals are dismissed. 

In the result Appeal No. 176 is dismissed 
without costs, the appellant has failed on 
a technical point. The plaintiff, in Original 
Suit No. 40 of 1915 did not contest the 
validity of the mortgages. In the circum- 
stances the respondents Nos. 6 and 7 are 
not entitled to their costs in appeal. 

Appeal Suit No. 177 of 1920 is allowed 
only as regards the personal remedy against 
the 1st defendant and the liability of the 
son’s shares in the family property. De- 
fendant No. I will pay the suit amount with 
interest at 6 per cent, from the date of plaiht 
to the date of realisation together with costs 
throughout, and defendants Nos. 2 to 5. 
will pay out of the family assets the portion 
of the amount of the decree not satisfied 
out of the 1st defendant’s share. Appellant 
will pay the costs of this appeal. One set 
to respondents Nos. 6 and 7. 

v. N. V. 

s. D. Appeal No, 176 dismissed, 

Appeal No, 177 cMomed. 

'“’♦Page of 43 
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'XOI.A RAM V . CHANDU MAIrXOTA BAM. 

LAHORE HIGH COURT. 

Civil, Revision Petition No. 122 OE 1922. 

August 2, 1922. 

Present: — Mr. Justice Broadway. 
TOLA RAM AND ANOTHER — Peaintiffs — 
Petitioners 
versus 

The Joint Hindu Famiey Shop 
CHANDU MAL-TOTA RAM— Defendants 
— Respondents. 

Civil Procedure Code {Act V of 1908), ss, 114, 
115 -- Review f order rejecting — Revision. 

An order rejecting an application for review is 
not open to revision except in the case of an ob- 
vious injustice. 

Ram Lai v. Ratan Lai, 26 A. 572 and Sewa 
Dat Per shad v. Harm Chand, 10 Ind. Cas 725 | 
35 r. W., R. 1911 referred to. 

Petition, under section 44 of Act IX of 
1919, for revision of an order of the Munsif, 
First Class, Khanewal, dated the 14th of De- 
cember 1921, rejecting the application for 
review of an order of the Munsif, First Class, 
Khanewal, dated the 3rd March 1922. 

Sheikh Mohammad Ifiikhar AH, for the 
Petitioners. 

Lala Anant Ram Khosla, for the Re- 
spondents. 

JUDGMENT.— The firm of Seth Prem 
Chand*Dharam Chand, acting through Seth 
Baldev Das, filed a suit against Chandu 
Mai and others carrying on business as 
a joint. Hindu family. The suit first went 
to the Court of the Munsif at Multan who, 
after the case had proceeded up to a certain 
stage, sent it to the District Judge point- 
ing out that the case fell within the juris- 
diction of the Munsif at Khanewal. The 
learned District Judge accordingly, on the 
9th February 1921, directed the transfer 
of the case to the Munsif at Khanewal. That 
officer on the nth February 1921 caused 
notices to be issued to the parties 
for the 3rd March 1921. The notice to 
the plaintiff firm was sent to Baldev Das, 
who, however, had already died and his 
Munshi Asa Nand reported this fact 
on the back of the summons saying that 
the other partners were in Bikaner. On 
the 3rd March 1921, however, the learned 
Munsif passed an order dismissing the 
suit in default. 

On the 30th May 1921, the sons of Baldev 
Das filed an application for review of the 
order of dismissal, dated the 31st March 
I92i^ This application^was dismissed on 


the 14th December 1921. The sons of 
Baldev Das have now come up to this 
Court through Mr. Iftikhar Ali under sec- 
tion 44 of Act IX of 1919, and I have heard 
Mr. Anant Ram Khosla for the respondent. 

Mr. Iftikhar Ali contended that, while 
he was not asking for a revision of the order 
rejecting the application for review, he de- 
sired to have the order dated the 3rd March 
1921 set aside as being illegal, and urged 
that, when that order was set aside, the order, 
dated the 14th December iQ2i, would be 
rendered of no effect. Mr. Anant Ram, 
however, urged, on the authority of Sewa 
Dat Pershad v. Karm Chand (i) and Ram 
Lai V. Ratan Lai (2), that an ordre 
rejecting an application for review was not 
open to revision. 

This view appears to be correct but, never- 
theless, I think that this Court would have 
power to interfere in the case of an obvious 
injustice. In the present case, however, 
it will be seen that the petitioners had two 
courses open to them. Firstly, they could 
move the Court to set aside the order of 
dismissal or they could prefer an appeal 
against that order, and had they adopted 
the latter course it seems to me that they 
would have had an excellent case for the 
extension of the period of limitation. 

They, however, chose to adopt neither of 
those courses but proceeded to apply for a 
review. It seems to me that when the legis- 
lature has given a right of appeal, which 
right of appeal has not been taken advant- 
age of, this Court should not interfere on 
the revision side. 

I, therefore, dismiss this petition but, in 
the circumstances of the case, leave the 
parties to bear their own costs in this Court. 

z. K. 

Petition dismissed. 

(1) 10 Ind. Cas. 725 ; 35 P, W. R. 1911. 

(2) 26 A. 572. 
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HURT V. ROSHAN KHUDABT’X. 

SIND JUDICIAL COMMISSIONER’S 
COURT. 

FULL BEHCH. 

Second Civie Appeae No. 46 of 1917. 
Augusts, 1921, t 

Present : — Mr. Kennedy, J. C,, Mr. Raymond, 
A. J. C., and Mr. Kemp, A. J. C. 
M’Usamma^ HURI alias ALIM KHATUN — 
' Pj^AINTIFF— A ppEEEANT 
versus 

il^OSHAN KHUDABUX and another— 

DEFENDANTS — RESPONDENTS. 

Evidence Act ( / of 1872), s, 115 — Estoppel — Minor 
' — False representation as to a^e — Innocent re- 
presentation -Fraudulent representation - Specific 
Eelief Act (I of 1877), s, to set aside 

contract by minor-- Compensation— Eestitution — 
Equity, 

By Fitll Bench. — 1 £ a minor, representing him- 
self to be of age, enters into a contract and sub- 
sequently r sues to set it aside, he is not estopped 
from pleading that he was minor at the time of 
the contract, (p. 164, col. i.) 

Pcf Kennedy^ /. C. — If a minor enters into an 
■agreement ' by making a false representation as to 
his age- be the representation fraudulent or inno- 
cent— aqd llfie property which he has received in 
consideration of the agreement is in his possession, 
whether that property is in specie or even funds 
ear-marked, or otherwise easy of identification, 
the Court will compel him to restore such property 
befor^ giving him the relief of setting aside the 
agreeriient. Where, however, there are no goods 
in specie or immoveables or ear-marked or easily 
identifiable fuMs in possession of the minor, 
the Court will not in all cases compel him 
to make necessarily compensation in x>art or in 
whqle to, the other contracting party. The Court 
wiU' at least direct the restitution by the minor of 
^uch patt of the consideration of a void agreement, 
as inay be in his hands. Even in the case of inno- 
cent misrepresentation the minor is bound to refund 
the property over which he has control, (p. 164, 
x>ls. I & 2 ) 

^Whether the Court has power in a proper 
rase Ijo order compensation as distinguished from 
restitution* (p, 164, col. 2.) 

Eer Raymond, A. J, C , — The word “ person " 
in section 115, Evidence Act, includes a minor, 
(p. 165, col. 2.) 

p.. 

The principle of estoppel cannot be invoked 
£oJ defeat the;plain provisions of the statutory law 
br to Vdidate that which the law espressly declares 
to be void and unenforceable, (p. 1O5, col 2.) 

Estoppel -is a rule of evidence and creates no 
Bubstantive rights, (p. 165, col. 2.) 

The law relating to estoppel must be r,ead wi^h 
and subject to other laws in force, such as those 
relating to contracts. To allow the principle of 
esioppS to operate in the case of a ^mmor so ks 
to preclude him from proving his minority at the 
timp of the^ qohtract is indirectly an attempt 
t6 bihd him 1>y a coktract that is void. (p. 166, 
coL I.) 


161. 


Xhere is no estoppel against an Act of the Legtjj 
latiire. (p. 166, col. i.) , 

To constitute an estoppel it is nece^ary thair 
the statement or conduct charged should be inteUi-^ 
tioual with the object of inditcing the other pai^y 
to change his position in convSequence. (p. ^66^ 
col. 2.) 

As regards the application of the rule of estoppel 
to a minor there is no distinction in principle pet- 
ween a minor plaintiff and a minor defendanti 
(p. 166, col. 2.) 

In the case of an innocent representation by \a 
minor the party cnteiing into a contract with him 
is not entitled to claim compensation if the contract 
is held to be void owing to minority, and, thejrefore, 
set aside by Court, but if the representation is 
found to be fraudulent and the property which 
the minor has obtained as a result of his fraud 
IS tracx‘ablc, then equity may order him, as a con- 
dition precedent to being granted reliei, . to make 
restitution on the principle that he who .seeks 
equity must do equity. That is to say, if an infant 
is old and cunning enough to contrive and carry 
out a fraud, he ought not to be permitted to take 
advantage of his own fraud and if ilie property 
which he has obtained still exists in specie, he ni^y 
be compelled to restore it, but if he has obtained 
money which has probably been spent, and there 'is 
no possibility of tracing it, and, therefore, of restor- 
ing the very thing obtained by the fr,aud, it would 
be enforcing a void contract if he were made to 
repay it. In other words, a distinction must be 
observed between restitution and repayment* 
(p. 1G7, cols. I & 2; p. 168, col. i) ( i 

Per Kemp, A . J, C.— The law of, estoppel, <is 
found iu section 115. Evidence Act, is a pro* 
vision in a Code of adjective law which regjilatps 
the proofs of rights and liabilities existing Under 
the substantive law. No provision in the Evidence 
Act can operate to create a cause of action .wh^e 
none exists in law. The Court cannot ignore tjhe 
fact of minority and by applying the law of estoppel 
bind itself to the real status of any party, (p. r6g, 
col. 2.) 

The minor would only be required tp , restore 
property which he still retains and not to repgy 
mone}^ which has been lent to him and he has spent* 
To compel him to repay the money he has Spent 
would be to compel him to perform the very obli- 
gation the law says is void. (p. 170, col. 2.) 

A minor plaintiff praying for relief must perforin 
equity if he seeks equity and the Court rqqy, there* 
fore, under section 41, Specific R'elief Act, requnre 
him to restore any property in his possession* whi(«h 
he has obtained by his misrepresentation.. Su«h 
compensation does not extend to moneysi received 
and japent by the minor, (p, 170, cql, 2.) . 

Failure to make such enquiries as "an otdindiry 
prudent man would make as to the age of a minor, 
may, under certain circumstances; he/ evidence of 
the fact that the person to whom the misrepresen- 
tation was made was not actually- deceived, 
(p. 170, col. 2.) ' 

■ Appeal against the deci>ee of the Assist- 
ant Judge, Larkana. ‘ ‘ ' 

ORDER OF REFERENCE. ' f 
‘ J. C.— In this edse MusaMtU 

Huri executed a sale-diwd cif fcertam pxoj^xty 


ll 



iNDitAN tmm. 


162 

HURT V. ROSHAN KHUDABUX. 

to tbe yeis'pbndeilts. It appears that con- 
sideration was paid, at any rate, to a certain 
eictent. But the appellant now sues to set 
SDsifdife the sale Ofn the ground that at the time 
sire executed it she was a minor. It has 
been held that she was, as a matter of fact, 
a minor at the time she executed the sale- 
deed being uhder the age of 18. It 
appears also that she stated in the sale-deed 
mat iier age was 25. And it is now 
founds, though this finding is perhaps open 
to dhufllehge, that the vendee did actually 
befieve that she was a major and that this 
oetief Was induced by her statements in 
'general and not merely by the statement 
Wade tn the sale-deed. It is, however, also 
i^tkted that there was a source of information 
Open to vendees from which they could have 
easily obtained the knowledge of her real 
age, The original Trial Court ordered cancel- 
lation of the sale-deed and directed the plaint- 
iff to recover the possession of the land, etc. 
Oft the appeal to the District Court, the 
Assistant Jndge of Larkana amer^ded the 
toWct Court's decree and awarded the said 
'teliels on condition that the plaintiff paid 
to the defendants consideration money paid 
by them with the interest at 6 per cent. 

The 'caise has now come up on appeal here. 
Attfi 'the question as to the ttftimate effect 
cif a iitotract made by a minor on the parties 
Irtmfeto ^is agafin raised. The respondents 
'taken 'croSs-oWJeCtions to the effect 
&¥t lower Appellate Court should have 
neld the plaintiff-appellant as estopped from 
pteafliftg ittinority and the suit should be 
hftogrther dfemrssed. 

1i*he points now at issue are discussed by 
a TH visional Bench of this Court in the case 
reported as ±uniiomal Khilcomul v. 
GhdifuHixtl JttfHHUd&s (i). It would appear 
ihkt the result of the decision leads to 
Detain iifileulties in the disposal of this 
came. In that case De Souza, A, J. C., 
‘thkt 'the doctrine of estoppel cannot 
be applied to these cases in full vigour, 
m ^flmt would lead to conflict between the 
sttbetktitive law and the kw Of evidenee, and 
he in sudh cases the equitable prfnCipie 
yhoiitd be aplJlied that a person shall not 
take advantage of his own fraud. And, 
therefore, when the minor bus by fraudulent 
mispreseirtatitsrn nduced aome person to 
deliver an3rtbing of value as consideration 

\ t ) 6^ Ca^?. 2j7 ; 14 S. 1 . R, 204. 
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of a contract which proves to be void on 
account of minority of the other party there- 
to the minor cannot avciid the contract 
without compensating the person defrauded. 
No doubt, if this view of the law is correct 
it would be open to this ‘Court in this case, 
if it finds there has been actually mispresenta- 
tion, to set aside the sale, provided that IhC 
appellant compensated the respondents, as 
it has been decreed by the District Court. 

On the other hand, Kincaid, J. < 1 .. heM 
that these cases must be disposed of on tlie 
principle of estoppel, i. e., that the minor 
in such a case must be deemed to be a major 
and he cannot be heard to say that he was 
at the time of the contract actually a minor. 
If this view of the law is correct, it would 
appear that the defendant's purchase must 
be held good and that no redtress can be 
given to the minor even on full payment 
of compensation, i. e., the suit must be dis- 
missed simplicitcr as prayed in the cross- 
object on. 

The authorities appear to be all reviewed 
and considered in the judgment of De “Sotiza, 
A. J. C., and it would appear that a consider- 
able conflict of opinion both among tiase 
Indian High Courts themselves and between 
Indian Courts and the English Courts exiiits 
as to the principle applicable. It is fiesk^ 
able, I think, that the matter should ndt 
be left in the state of nneertadftty in whkfh 
it had been left by the case of lunOkmal 
Khiloomal v. Ghammal Jamnadas (x). 
And I think the following questions 
shoitld be settled definitely : — 

(1) In the case stated is ft dpen to 
appellant to plead that at the date of ‘Sale 
she was a minor or is she estopped tfroati^net- 
ting up the minority ? And if so, Whdiihfft: 
any order can be made ol!her than One dis- 
missing the suit. 

(2) Whether such an estoppel will operate 
when the minor is plaintiff only or Whieither 
It will also operate When the mlnot is 
defendant ? 

(3) If the rule of estoppel is ‘not *0 be 
applied to minors. Whether porsofts OrttorJttg 
into contracts with minors are entitled to 
claim compensation from the 'minotn if the 
contract is.proved to be void owmg to4din(C)^ 
ty and, therefore, set-aside by the GoiiUtj, 'hut 
such contract was ^entered imt) utriter 
presentation niade by ’the minor that Ijc 
was a major? 
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(4) What is the nature of representation 
made by the minor which would make it 
equitable for the Court to refuse him relief 
or grant him relief only on payment of com- 
pensation i.e., must such misrei^rcsenta- 
tion be fraudulent or, on the other hand, is 
there any correlative dut}" on the part of per- 
sons entering into contracts to make inde- 
pendent enquiries as to the minority of 
persons con!racting with them ? 

We, therefore, refer the above points to 
the decision of P'ull Bench under r. 3, 
Chapter i, Rules of the Court. 


Mr. Rupchand Billaram, for the Appellant. 

Mr. Tahilram Maniram, for the Respond- 
ents. 

OPINION. 

Kennedy, J. C.— This case was referred 
to the Full Bench for the decision of certain 
points given in order of reference which 
also contains the facts of the case. The 
case hriefl}^ put is one of a person who was 
a minor at the time when she executed a sale- 
deed and she now seeks to regain possession 
of the property transferred by the sale-deed 
on the plea that at the time she executed 
the sale-deed she was a minor. The first 
point referred is the question whether she 
is estopped by the provisions of section 115, 
Evidence Act, from raising the plea cf minori- 
ty. As pointed out in order of reference, 
the difficulty has arisen in consequence of 
the various views of Courts on this point. 
The whole matter is dealt with in the judg- 
ment of Dr. T)e Souza, A. J. C., in the case 
quoted in Lunidomal Khiloomal v. 
Ghantmtal Jamnadas (r), where the 
authorities are fully reviewed. I have much 
hesitation in differing from the learned Judi- 
cial Commissioner and the learned Judges 
of the Bombay High Court, W'^ho held that 
the principle of estoppel should apply in 
such cases and i was at one time inclined 
to hold that the doctrine was correct. On 
fuiljier consideration, however, I am cf 
the opinion it is not. To put shortly the 
principle is as follows : — 

A sues B on a contract. B says that 
the contract is void, for *8 was a minor when 
he entered iifto the contract, A says that 
at the time he entered into the contract 
said that he was naajor and deceived A 
toto teKt? that he a ma^. 


The Court then sa3s B will not be allowed 
to prove that he was a minor. That is to 
say, for the purpose of the Ktigation B must 
be deemed to have been major. The Crart 
has, therefore, no power to restore the minor 
to the position where he was before he entered 
into the agreement even on compensation. 
It seems to me that this will lead to danger- 
ous consequence. It will open a wide door 
to the spoliation of minors, even of persons 
of very tender years. The matter is not 
one merely between party and party. It 
concerns the State to protect its future full 
citizens who are unable to protect themselves 
and this it has done positively by the provi- 
sions of the Contract Law. I very much 
doubt whether tlie Legislature intended 
these consequences and I observe that beth 
the law protecting minors from tlie effect 
of agreements and the law of estoi)pel aTe 
drawn from the English law. It is not 
held in England that the minor is estopped 
from pleading his minority. It must, 
therefore, as pointed out by Dr. De Souza 
in his judgment, be the case that section XT5, 
wliich is framed to express the English law, 
does not operate to estop the minor from 
pleading his minority. It is not apparently 
the case that the word “ person in the 
section does not include minor or certified 
lunatic or other person under a disability 
to contract owing to imbecility of judgmeift. 
But it might be hdd that such a person 
could not be held to have intentionally ** 
caused anything. It must be considered 
that the intention implied in the wmrd 
intentionally is the intention formed 
by a person capable of terming a mature 
judgment i. r., forming an intention with 
full knowledge of its consequence and this 
will not be the case in the case of a minor 
or lunatic. But what I *ould pirfer to 
rest my opinion on is the sound pfrineijite 
where there is a direct provision of positive 
statutory law, that positive provision of 
substantive law cannot be over'^riri.d'en 
by an application of an adjective law. As 
judicially interpreted, the 'Gontract Act 
makes contracts entered into by A minor 
void and the Court shoiild not be compelled 
to pronounce them valid by the provisions 
contained in the Evidence Act. It may 
also be argued that a persem who rdies ttpon 
a contiact has to show that he has a^ontraot 
m lias a «|;tse»eat is not « 
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contract. And an agreement entered into by 
a minor is void, therefore, the other party 
to such an agreement has not contracted 
and the basis of his case is gone. 

I, therefore, answer the first point referred 
by answering, that the minor is not estopped 
from setting up the minority. The question 
put in the second part of the first point of 
reference does not arise. 

The question put in the second point of 
reference does not arise, the law of estoppel 
having no application. 

Coming now to references Nos. 3 and 4, 
it would appear that the order of reference 
is too wide. At the time of making the 
reference it was not absolutely clear that 
there was no finding of fact binding us as 
to the misrepresentation being fraudulent. 
It is, however, now agreed that in this parti- 
cular case fraud is not set up and, therefore, 
not found. Therefore, in this case the 
question what the Court should do if there 
has been fraudulent misrepresentation by 
the minor does not arise. I do not propose 
to consider it. 

Coming now to the judgment of Dr. I)e 
Souza, A. J. C., it is, I apprehend, incorrect to 
say that the Court will direct restitution by 
the minor in all cases or set aside the contract 
only on the minor's making full compensa- 
tion to the other party, for that, it seems 
to , me, would practically render these con- 
tracts, which the law declares to be void, 
valid or voidable only. It is making the 
minor liable for a tort arising ultimately 
from , a breach of contract, or a debtor in 
respect of money which he is not legally 
bound to pay. This would amount to 
amending the substantive law and saying 
that the Court will only set aside bargains 
enteredinto by minors when they are extreme- 
ly unfavourable to minors, for it is only 
in ^uch cases that the minor (if he knew 
that he had to pay full compensation) will 
i^titute or defend an action. This, as 1 
have said before, would lead to the spohation 
of the minors and, to ali intents and pur- 
poses, do away with the protection which 
the law. extends to them. It seems to me 
wjiere there is any property in possession 
of the minor wmen he has received in con- 
sideration ot the agreement whether that 
property is in specie or even funds ear- 
marked or otherwise tsasy of identification, 
Uie Court will certainly coUipei him to restore 


ti$a3 

such i^roperty before giving him the telief 
he asks for. And I apprehend that this 
will be the case whether the representation 
by the minor is fraudulent or innocent. 
Where, however, there are no goods in specie 
or immoveable's or car-marked or easily 
identifiable funds in ear-marked possession 
of the minor, the Court will not in all cases 
compel him to make necessarily compensa- 
tion in part or in whole to the other contract- 
ing party. Whether the Court has power 
in a proper case to order compensation, as 
distinguished from restitution, is a matter 
as to which 1 prefer to reserve my o])inion. 

1 would, therefore, answer the 3rd point 
referred by saying that the Court will at 
least direct restitution by tlie minor of such 
X)art of the consideration of a void agreement 
as may be in liis hands. 

As regards the 4th point, as pointed out 
by me, tliis question docs not really arise 
in this reference. It is not desirable to lay 
down an}" academic finding. It is sufficient 
to say, as above, that even in the case of 
innocent misrepresentation the minor is 
bound to refund the property over which 
he has control. 

I do not, moreover, agree with the learned 
Additional Judicial Coniniissioner, Dr. De 
Souza, in the judgment ref erred to, that the 
Court must dismiss the suit of the plaintiff- 
minor seeking to avoid the agreement on the 
ground of minority, if the plaintiff* does not in 
his plaint tender compensation or restitution. 
It seems to me that it is open to the Court 
to give the plaintiff a decree for less . than 
he had demanded if the Court finds him 
entitled to Jess relief. I can see no reason 
why, where in a suit the minor is concerned, 
as the plaintiff and not as defendant, tlie 
Court should not decree restitution to the 
plaintiff, if necessary on terms. 

Applying these principles in the case 
before us, the facts are that this young 
Muhammadan girl had for some years an 
account with one Ratanmal, the account 
starting when she was at the most 16 years 
of age. The accounts were never scruti- 
nised and in 1914 she executed a mortgage- 
deed on very unfavourable terms to Choith- 
ram, the partner of Ratanmal, the considei:- 
ation being the balance of the account and 
i^me nominal cash payment. In this deed 
she stated her age as 20. Within ii nxon^ 
she executed the sale-deed in suit^^tbe con- 
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sideyatioii being Rs, 1,500, namely, the amount 
ol the old mortgage and Rs. 200 nominal 
payment in cash, which sum apparently 
was not paid, the balance was a mere transfer 
of her liability to Choithram from her name 
to that of the defendants. In this deed 
she states her age 25 it being actually less 
than 18. It is found that this misrepresen- 
tation was not fraudulent and that the 
defendants did not try to learn what her 
real age was, as they might easily have done. 
The whole transaction reeks of fraud on the 
part of Ratanmal and Choithram, and the 
defendants are clearly the tools or accom- 
plices of Ratanmal, who has by this means 
conceived that he has been able to get his 
dealings with this young girl put beyond 
the reach of investigation. No funds reached 
the hands of plaintiff and there can be no 
question of restitution by plaintiff. 

I would, therefore, set aside the order of 
the first Appeal Court and restore that of 
the Court of the first instance with costs 
throughout. 

Raymond, A. J. C. — The first question 
referred to the Full Bench is “ In the case 
stated is it open to the appellant to plead 
that at the time of sale she was a minor or 
is she estopped from setting up the minority ? 
And if so, whether any order can be made 
other than one dismissing the suit. ” 

' In answering the above it must be borne 
in mind that in the first instance no fraud 
nor any fraudulent representation was alleged 
by the defendant-iespondent as against 
the appellant in his written statement in 
the Trial Court. On the pleadings the issue 
that was raised on the question of estoppel 
was '' Is plaintiff estopped from raising 
the plea of minority by reason of showing 
herself as 25 years old in the sale-deed ? 

Section 115, Indian Evidence Act is as 
follows: When one person has, by his decla- 
ration, act or omission, intentionally caused 
or permitted another person to believe a thing 
to be true and to act upon such belief , neither 
he nor his representative shall be allowed, 
in any suit or proceeding between himself and 
such person or his representative, to deny 
the truth of that thing.'' Now, in my 
opinion, there is no reason for excluding 
minors from the scope of this section, and 
restricting its application as was done in the 


case of Brohmo Dutt v. ' Dharmo Das Gho$4 
(2). It is an elementary rule of construction 
that it is to be assumed that words are* 
used in their popular meaning unless they 
have acquired a technical meaning and as 
said in Maxwell's Interpretation of Statutes, 
the Legislature must be intended to means 
what it has plainly expressed and consequent- 
ly there is no reason for misconstruction 
In section 118, Indian Evidence Act, it is, 
obvdons that the words all person 
include minors and wsimilarly in section 122, 
Indian Evidence Act, the words “no persons" 
would appty to minors. I would, therefore, , 
read the word “person" in section 115, 
Indian Evidence Act, in its natural sense 
as including a minor. But, on the other 
hand, I cannot agree with the view expressed 
in Dadasahch Dasmthrao v. Bai Nahairi (3), 
where Beaman, J. remarked “ Estoppel is a. 
law of allegation and proof, and a minor, being 
a person within the contemplation of section 
115, and having by direct declaration inten- . 
tionally caused the plaintiff to believe that , 
he is a major, is precluded absolutely from 
denying the truth of that assertion, that 
is to say, he might not plead, — much less 
]>r()ve, — that at the time the conveyance was 
executed he w^as in fact not a minor. " If 
a minor is to be absolutely precluded from 
pn)vifig tlie real stgte of things, and hence 
incapable of pleading, much less proving, 
that lie was a minor at the time the contract 
was made by which he is sought to be bound, 
then virtually the principle of estoppel is 
invoked to defeat the provisions of . the 
statutory law and to validate that which 
tJie law expressly declares to be void and 
unenforceable. Estoppel is a rule of evidence 
and cieates no substantive rights. Now, 
it is a rule of substantive law, as finally 
settled by the Privy Council in the case of 
Mohori Bibee v, Dharmodas G/k?S(j' *(4), that 
under the Indian Contract Act all contracts 
entered into by minors are void. Can a 
minor then be held liable by virtue of estop- 
pel in respect of a contract which the Statute 




(n. S.) 846. 

( p 41 Ittd. Cas. 180 ; 41 B. 480 ; 19, Bom, L. 
R. 561. 

(4) 30 C. 539 J 30 I. A. 114 17 C. Vf , N. 441 { 
^ Bom, h. R. 421 J S Sar P, C, J, 374 fP. C.)* 
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to be vnM. The law rctating to 
the e«top(pel must be read with and subject 
to other laws in force, such as those relating 
to contract. Golmt Abdin S^^rkai* v. Hem 
€hcmd.ifa M&ptmdm (5). And to allow the 
pdncipk of estoppel to operate in the case 
of a mmor so as to precludfe him from proving 
his idbority at the time of the contract 
is Mdfeectly an attempt to bind him by n 
GOntracst that is void . As was said by Ameer 
Aliitttbe case of Brohmo Dnttv. Dharmo Dan 
Ghase (2), when the law of contract declared 
that an infant should not be liable uy)on a 
contract or in respect of fraud in connection 
with a contract ho cannot be made liable 
upon the same contract by means of an 
estoppel. In other words, there can be 
no* d^ottbt about the general law that the 
principle of estoppel cannot be invoked to 
defeat the plain provi(5ions of a ^itatute, 
S^kir Chuitder v. Syed AJidnula^-itl-' 

Mi4mm (61. Tliere is no estoppel against 
any Act of Parliament or in India against 
any Act of the [Legislature, Shridhar Bal- 
hnisfind V. Eabaji Mula (7), Sitarama 

Ckeity V. KnsMaBamiCheUy {%). In Duda^ 
s€thdb Dasrodhyao v. Bai Nahani (3), Bea- 
man, J. further remarked that if the law of 
estoppel- be correctly and strictly enforced the 
Court is not to know tliat defendant No. 2 
was in fact a minor at all. The whole tiial 
must proceed upo® the footing of that being 
true which he represented and caused the 
plaintiff to believe to be true, viz., that he 
was a major If this argument was pushed 
to its logical conclusion it will be seen how 
untenable it is. Suppose, an infant of 10 
veers of age residing in Bombay made a 
represewtatiou by letter to A at Karachi 
who was not previously acquainted with 
the infant, and who acted to his prejudice 
on ll've streagifli of the representation made 
bdieving the infant to be a major, in the 
case of any kgall action the infant will be 
absolutely precltaded from proving that 
he was 10 years oM at the time that the 
representation was made, thotagh a represen- 
tation made by an infant of this age could 


(5) Iftd. Cas. 388 ; 20 C. W. N. 418. 

(6) , 48 Ind. Cas. 520 ; 22 C. AV. N. 804 . 

(f) «8 ®nd Caa, 134 ; 38 ». 709 ; 16 Bom L. 

R. 5S6. 

(gy 21 ItKd. Cas. 24 ; 38 M. 374 ; M. W. 

K. **5 L. J. 


hardly be deemed '‘intentional*'. For^ 
to constitute an estoppel it is necessary that 
the statement or conduct charged should 
be intentional mth the object of inducing 
the otlier party to change liis position in 
consequence. I am, theiefore, unable to 
concur with the position that whenever a 
minor makes a representation as to his age, 
whether innocently or fraudulently, on 
which a third party acts to his prejudice, 
the minor is absolutely precluded in all 
cirainistances from alleging or proving his 
minority. My answer, therefore, to question 
(i) would be that in the case stated it is 
open to tile appellant to plead that at the 
time of sale she w'as a minor, and is not 
estopped from setting up her minority, and 
in view of this answ^er, question (2) “ Wlie* 
ther such an estoppel will operate when 
the minor is plaintiff or whether it will 
operate also when the minor is defendant '* 
does not arise. I may, however, add that 
I can conceive no distinction in principle 
between a minor plaintiff and minor defend- 
ant, and if in the case of a contract entered 
into by a minor, the principle of estoppel 
is to be applied to him, whether he is the 
plaintiff or defendant, it would be tanta- 
mount to binding him by an agreement 
wliich the Legislature has declared to be 
void and hence is unenforceable. The third 
question submitted is: ‘Tf the rule of estoppel 
is not to be applied to minors, whether the 
persons entering into contracts with minors 
are entitled to claim compensation from 
the minors if the contract is proved 
to be void owing to minority and, therefore, 
set aside by the Court but such contract 
was entered into under misrepresentation 
made by the minor that he was a major ? 
The misrepresentation must be considered 
ill two-fold aspect, whether it is innocent 
or fraudulent The present case affords 
an apt illustration of an innocent representa- 
tion. The sale-deed, which is sought to 
be cancelled, describes the appellant as 25. 
years of age (for, I may mention here thait 
the lower Appellate Court was in error in 
raising and discussing the question of fraud 
when it had not been pleaded and in travel- 
ling beyond the scope ©f the issue that was 
remanded to it for a finding) it may well 
be that the appellant was herself unaware 
of her true age, as the class of people to 
wlliefcr belbitgs Oft» are^ and hqt 
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£mus^tig l^hat she did make 
it* 4 m/ / sm u:)t at M certain, would 

he qaiite ifinocemt. Now in the case of an 
itmoeent 'misrepseaet^tation it can hardly 
be said tlia(t..jj^stice requires that a minor 
should be (fj^mpeiled to re-pay money or 
make restitjiijtton in respect of a transaction 
wbieh’ ifta against ium the Law has declared 
to < be void. In the case of an innocent 
r^iisseiitation, therefore, particularly like 
the presMt one, I am of opinion that the 
tiunor cannot be required to make compensa- 
tkmjf the contract is proved! to be void 
owing tOi nadnority. But if a fraudulent repre- 
sentation on the part of the minor is proved, 
^ffereat consideratioiis arise. If an infant 
is did and cunning enough to contrive and 
cany out a fraud, he ought not to be per- 
mitbwi’ to. take advantage of his own fraud, 
and equity does give relief against fraud 
p<wpetiated by infants. The principle to 
be adopjljed in granting equitable relief is 
set out in the case of Leslie, Ltd. y-. Shdli 
(9). At page 6358, the following passage 
in the judgment of Lord Sumner is perti 
nent to the point un^ler consideration : 

'‘I think that the whole current of deci- 
sions do.wn to 1913 .... went to show that, 
whon an infant obtained an advantage by 
falsely stating himself to be of full age, 
equity jetjuired him to restore his ill-gotten 
gains, or to release the party deceived from 
obligations or acts in law induced by 
the fraud, but scrupulously stopped short 
of enforcing against him a contractual 
ob%atiiQn, entered into while he was an 
indnnt even by meaitis of a fraud. Restitu- 
tion stopped wihere repayment began 'L 
And nt page 626, Lawrence, J, remarked, 
" Wherever the infant requires as a plaint- 
iff the assistance of any Court, it will be 
refused until he has made good his fraudulent 
repjjesesntation. Wherever the infant is still 
in poseessiom of any property, which he 
has obtained by his fraud, be will be made 
to mshfdm it to- its Icarisner owner. But I think 
that it is iinoorrect to say that he can be 
made to r^y na>oney which he has spent 
merely because he received it uaader a con- 
tra<gt induced by his fraud. The case of 
Leslie Lid. v. Sihaill (9), from which I 


fa) 5 ^ I ^3 L. J. 1x45; 
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have cited the pai^sage, was a ealie 

where the defendant minor fmudtflelitfy 
representing himself as of full ^age induced 
the fjlaihtiffs to leiKl him two sterns of £200 
each, and in an actkm to recover the ^fmottttt 
of advance, it was held that the CfaiiSe Of 
action Was in substance excontradtu, that 
the plea of infancy was a good defence to 
the action and that the defendant was under 
no equitable lidbiKty to the plamtii¥. The 
law on the subject is also thus .stated in 
Pollock on Contracts, 6th Edition, page 73, 
“ when an infant has induced persons to 
deal with him by falsely representing him- 
self as of full age he incurs an obligation in 
equity, which, however, in the case of a 
contract, is not an obligation to perfooi'ni 
the contract, and must be cardfuUy dis- 
tinguished from it. '' It is limited to tWa 
extent '' that an infant is Hable 'to reste/fe 
any adv^antage he has obtained by such 
representation to the person from Whom 
he has obtained it. ** And this IteMlIty 
attaches to a minor not on the grotwid Of 
estoppel but on the ground that an 
shall not take advantage of hte own fraud. 
If, therefore, a contract has been ‘indUieedl 
by a minor's false representattons, the con* 
tractual obHgation is under mo circumatancee 
enforced against him but equity may compel 
him to restore any beneit received by hiha. 
If the property which the minor has obtained 
still exists in specie, he may be compeSrted 
to restore it, but if he has obtained money 
which has probably been spent, aisd there 
is no possibility of tracing it, and, therefote^ 
of restoring the very thing obtained by tlie 
fraud, it would be enforcing a void coeitract 
if he were made to repay it. In oth^ woirdts^ 
a distinction must be observed between 
restitution and repayment. My adaswer, theije* 
fore, to question 3 is that, in the case eA m 
innocent representatiom by a minoe the 
party entering into the contract wiA him 
is not entitled to claim compensirtion ® tflie 
contract i« held to be void owing to iwihcsfit- 
ty, and. therefore, set aside by the Court: 
but if the representatioii by the tmattix bi 
f oWi to be frauduletit — and this hmgit. me 
to question No. 4 which m woiKied as folSwwa; 
** What is the m0ture of representaAron itiacle 
by a minior which would make it eqi^tde 
for the Court to refuse hua relief m giraovt 
him relief oniy on paynsmit cwmfeusatioM 
L e., must such reftesentadimi bt 
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or, on, the other hand, is there any correlative 
duty on the part of persons entering into 
contracts to make independent enquiries 
to the minority of persons contracting 
with them?'* and the property which the 
minor has obtained as a result of his fraud 
is traceable, then equity may order him 
as a condition precedent to being granted 
relief, to make restitution on the principle 
that he who seeks equity must do equity. 
This would then be 1113^ answer to the first 
part of question No. 4. It would also be in 
consonance with the provisions of section 41, 
Specific Relief Act, which vests a discretion 
in a Court on adjudging the cancellation of 
a document, which it declares to be void, to 
impose terms on the plaintiff, who has moved 
it, to make such compensation to the other 
party as justice may require. It does not 
appear to me that the second part of question 
No. 4 needs any consideration in the circum- 
stances of this case. 

Kemp, A. J. C. -Plaintiff-appellant sued 
for cancellation of a deed of sale executed 
by her in favour of the defendants-respond- 
ents for recovery of the property sold with 
mesne profits on the ground that she was 
a minor at the date of the sale and leceived 
no consideration. Defendants asserted that 
plaintiff was 25 years of age at the date of 
the sale and pleaded estoppel, as she had 
made the sale on getting her age to be en- 
tered as 25 years in the sale-deed.'" 

The facts of the case are as follows : On 
26th March iqi4, plaintiff executed a deed 
of mortgage of her property for Rs. 1,300 
in favour of Choithram, partner of one 
Ratanmab with whom she had a loan ac- 
count on which Rs. 1,125 were due by her, 
the consideration was the satisfaction of 
the amount and the payment to her of the 
balance in cash. In the recitals to that 
document her age is given as 20 years. On 
2i^th February 1915, plaintiff executed the 
sale-deed in suit in favour of the defendant. 
Th«f consideration is expiessed as Rs. 1,500 
of which Rs. 1,300 was the amount of the 
moitgage of 26th March 1914, and for the 
balance a chiihi for Rs. 200 was passed. 
In this sale-deed the plaintiff represents 
he’r age as 25. It is to be noted that the 
purchasers pr<mosed to pay the debt of 
Rs. 1,300 to the mortgagees by borrowing 
Rs. tiOOo from them and paying Rs. 300. 


IW 

The result of these transactions, therefore, 
was that the minor parted with her land, 
and under the mortgage with a lo-annas 
share in the produce for the period betwreen 
26th March 1914 and 24th February 1915, 
in terms of the extinction of the balance 
of Rs. 1,125 the loan account be- 

tw’een her and Ratanmal, a payment of 
Rs. 175 and a written promise to:. pay 
Rs. 200 up to the 26th March 1914, the daim 
against the minor being the mone^^s lent 
was unenforceable and that claim was satis- 
fied by the mortgage and sale transactions 
by which she ultimately lost her land. 

We are not told when the money account 
between Ratanmal began. Moreover, it 
is not improbable from the connection be- 
tween the transactions that the purchasers 
under the deed of sale were benamidars 
for the mortgagees under the mortgage- 
deed. These facts are important, because 
the Court is asked in this case to weigh 
the equities if a decree be passed in plaint- 
iff's favour. I have no hesitatibn in saying 
that the defendants have not shown any 
equities whatever in their favour and if the 
sale-deed be set aside the direction to that 
effect should be unconditional and notion 
terms for repayment of atiy sum the defend- 
ants may claim. 

The learned Sub- Judge, ^lehar, decreed 
plaintiff's claim unconditionally. On appeal 
the learned Assistant Judge, I^arkana, hold- 
ing that the plaintiff has fraudulently mis-' 
represented her age, amended the lowei 
Court's decree by directing that the 
plaintiff should pay defendants Rs. 1,500 and 
interest as a condition to her grant of th^ 
relief she sought. The plaintiff appealed 
and the learned Judges of this Court, holding 
that the terms of the defendants' plea on 
the issue of estoppel were not wide enough to 
cover a plea of fraud and that, thereifore, 
fraud which had not been specifically pleaded 
could not be found, remanded for trial 
the issue whether plaintiff w’as estopped 
by virtue simply of her showing herself 
25 in the sale-deed. The form of the issub 
was as follows : — 

Is plaintiff estopped from raising the 
plea of minority by reason of her showing 
herself as 25 in the sale deed ? 

The learned Acting District Judge, Dar- 
kana, to whom the issue was remaindfed 
for trial held that section X15, Evidence^ 
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Aict, applied and the plaintiff was estopped 
ty the recital in the deed of sale and 
because she gave out her age as 25 and led 
the defendants tc act on that misrepresenta- 
tion and the defendants Wi^re not put on 
any enquiry as to her age. On this finding 
the appeal came again before my brothers 
Kennedy, J. C. and Raymond, A- J. C., who 
have referred certain questions for deci- 
sion to this Full Bench under R. 5, Chap- 
ter I of the Rules of the Court. That 
rule provides: ** The Judges may refer 
any matter or question of law arising in 
any matter brought before them under 
this rule to a Full Bench if they are both 
agreed that the determination of the matter 
depends upon some question of law.'’ Now, 
what is the “ matter or the “ question 
of law arising in any matter " brought be- 
fore the learned Judges ? 1 take it the 

question of law arose in a concrete form 
on the existence of a state of facts which 
negatived fraud. Fraud not having been 
pleaded was excluded from consideration 
by the judgment of the Court which re 
manded the issue for trial. Our dis- 
cussion is, therefore, limited to points 
of law arising from findings of fact that 
there was a misrepresentation by the minor 
made bona fid^ or mthout full knowledge 
or under error and without any intention 
to defraud. Although it is unnecessary 
to create an estoppel under .•section 115, 
Evidence Act, that there should be a 
fraudulent misrepresentation [Sarat Chunder 
Dey V. Gopal Chnnder Laha (10)] still the 
exclusion of fraud from the discussion 
renders it beyond the scope of our conclu- 
sions to consider what different conse- 
quences, if any, arise in the case of an 
estoppel induced by a fraudulent 
misrepresentation and one induced by a non- 
fjaudulent misrepresentation so far as the 
ihmor's claim to have the deed set aside 
without conditions is concerned. I, there- 
fore, propose to limit my replies to the 
questions referred to the case of non-frau- 
dulent misrepresentation. Even here I am, 
with respect, of opinion that the ambit 
of the question might with advantage have 
been limited by a finding as to whether 


(10) X 9 1. A. 203 ; 20 C. 296 1 6 Sar P. C. J. 224 1 
10 Iiid Dec. (N. 8 *) aox (P, C.). 


there was even such a misrepresentation 
as to amount to an estoppel, because. I 
think, there is a strong suspicion that, the 
defendants, who had before thepi a mort- 
gage-deed giving plaintiff's age as 20 when 
less than a year later they accepted her 
statement as to age in tbe sale-deed as 25 
and one of whom at any rate, viz., Roshan- 
(ist defendant) said in his evidence in a 
case before the Resident Magistrate, Tar* 
kana, that he knew the plaintiff's age when 
her father died, knew perfectly well that 
the plaintiff was a minor and disguised this 
knowledge with the formality of a sale- 
deed. 

Now, there cannot any longer be any 
question that a minor's contract is abso- 
lutely void. The Privy Council decision 
in Mohori Bihee v. Dhamodas Ghose (4) 
to this effect is as much a part of the sub- 
stantive law of British India as a provision 
in the Contract Act itself. The law of 
estoppel as found in section 115, Evidence 
Act, is a provision in a Code of adjective 
law which regulates the proof of rights 
and liabilities existing under the substan- 
tive law. I fail to see how any provision 
in the lividence Act can operate to create 
a cause of action where none exists in law. 
The Court cannot ignore the fact of minor- 
ity and by applying the law of estoppel 
bind itself to the real status of any party. 
With great respect, therefore I am un- 
able to agree with the decisions in Dada 
Saheh Da^rathrao v. Bai Nahani (3) and 
Wasinda Ram v. Sita Ram (ii). Nor do I 
find anything in the decision of Jenkins, J., 
in Dhurmo Dass Ghose v. Brahmo Dull (12) 
against this view. I doubt whether first 
part of the head-note to that leport to 
the effect that the general law of estoppel 
as enacted by section 115, Evidence Act, 
does not apply to an infant unless he has 
practised fraud operating to deceive is 
justified by the judgment where Jenkins, J., 
nowhere specifically says that section 115 
applies at all. The judgment does not 
sapport the contention that estoppel can 
be pleaded againsc a minor, but merely 
states that the plea of infancy will not pre- 
vail when the infant is guilty of fraud. If 

(11) 59 Ind. Cas. 393: x b. 3^; 5i W. R* 
1920. 

(12) 25 C. 61O ; 2 C, W. N. 330 ; 13 I^d, Pec* 
{N. 8.) 405, 
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the protection o£ i»ifancy is for this reason 
withdrawn from the minor it is because 
the Court will not listen to a party, whethi::r 
a minor or not, who has to plead his own 
fraud. This is> a different principle to that 
enacted in section 115 of the Evidence Act 
which does not require a misrepresentation 
to be fraudulent to raise an estoppel. 

Nevertheless, in two later cases, Golam 
Abiin Sarkm v. Hem Chandra Mojnmdar^ 
(5) and 22 «m CJwan Das v. Joy Ram Majhi 
((13), the Calcutta High Court have laid 
down the rule that section 115, Evidence 
Act will only apply to a minor practising 
fraud, but it is to be noted that these two 
cases are not to be found in the authorised 
I^aw Reports. That the real ratio decidendi of 
the Calcutta cases is the principle that a 
party shall not be heard to plead his own 
fraud, is, 1 think, clear from the ju^ment 
of Jenkins. J., in Saral Chand Miticr v. 
liiohm ^bi (14) , confirmed by a Bench of 
three Judges in appeal, when the learn- 
ed Judges of the Appeal Court held that 
an infant cannot take advantage of his 
own fraud and in such a case the protec- 
tion which the law throws round the in- 
fant is taken away. The distinction has 
been drawn clearly in the case of Jagar 
Hath Singh v. Latta Prasad (15), where 
Banerji, J. held that the law of es- 
toppel cannot be invoked in aid to valid- 
ate that which is valid under the law, but 
that, as the minor could not take any ad- 
vantage of his own fraud, and for false re- 
presentation or fraudulent suppression or 
concealment was answerable in equity 
after his majority, he ordered refund of 
the purchase-money on equitable grounds. 

In the case before us there is no ques- 
tion of fraud. In Lunidomal Khiloomal v. 
Ghanumal Jamnadas (i), there was 
a fraudulent misrepresentation by the 
minor as to his age and, as he prayed 
to set aside the mortgage-deed in that 
case unconditionally, the learned Additional 
Judicial Commissioner (Dr. De Souza) was 


of opinion that hksuit should be 
Whether the learned Additiotial Judicioi 
Commissioner would have dismissed the saitSt? 
had the minor plaintiff offered tu make 
good his fraudulent representation^* as a 
condition precedent to the relief he pUayed 
for is not clear. 

According to the English cases,, SiockB 
V. Wilson (16) and Leslie Limited v, 
Sheill (9), it would seem^ that the minor 
would only be required to restcM;e 
property which he stiE retains and not to 
repay money which has been lent to him 
and he has spent. To compel him to repay 
the money he has spent would be to 
compel him to perform the very obliga- 
tion the law says is void. 

I would, therefore, answer the questions : 

(1) She may plead she was a nainor and 
is not estopped. 

(2) The law of estoppel does not ajtply 
to the case. 

(3) There being no fraud in this case 
and no equities in favour of the dejend^ 
ant-respondent, no compensation is award- 
able. I am of opinion that a minor 
plaintiff praying, as in this case, for relief 
must perform equity if he seeks equity 
and the Court, may, therefore, under 
section 41, Specific Relief Act (i of 1877),, 
require him to restore any property in hU 
possession which he has obtained by his 
misrepresentation. vSuch compensation does 
not e'Ktend to moneys received and spen^ 
by the minor. 

(4) The question of fraudulent misre- 
presentation does not arise in the appeal. 
Failure to make such enquiries as an ox- 
din iry prudent man would make may,, under 
certain circumstances, be evidence that 
the person to whom the misrepresentation 
was made was not actually deceived. 

s. D. Order accordingly,, 

(t(>) (1913) 2 K. B. 235; 82 L. J. K. Bi. 508 J 
108 L. T. 834 ; 20 Manson 129 ; 2v) T. L. R. 35!^. 
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LAwm mm cotirt . 

Second Civtl Appead No. 217^^: of i02I, 
Februiiry 23, 1923. 

Present:— Mv. justice Broadway. 
ANWAR AND oTiTE'RS— D efendants — 
Appelt.ants 
versus 

KISHEN SINGH— Pj.aint^ff— 
Respondent. 

Adverse possession’— 'Co^sharers — Alienee from 
co-sharer. 

Where a oo-sharer sells a specific portion of a 
joint holding, which portion is in his possession 
and possession of which is immediately delivered 
to the purchaser, the possession of such purchaser 
is adverse to the other co- sharers from the moment 
of his entry, (p. 173, col. i.) 

Bhavrao v. Rahhmin, 23 B. 137 ; 12 Ind. Dec. 
(n. s.) c)i (F. B.), Mitiusami v. Rama Krishna, 12 

M. 292 ; 4 Ind. Dec. (n. s.) 553. Chint Ram v. 
Bhakhiawar Rikh, i P. L. R. 1902, Sohandan 
V. Auramg Khan, 9 Ind. Cas. 540; 23 P. D. R. 
1911 ; 4*8 P. W. R. 19TI, relied upon. 

Ram Chand v. Kirpa Ram, 4 Ind. Cas. 912; 
120 P. R. 1908; 172 P. W.R. 19''‘8; i« P.ly.R. 1909; 
Hardit Singh v. Gurmukh Singh, 47 Ind. Cas. 62b ; 
64 P. R. I9'I8 ; 58 P. W R. 1918 ; 24 M. L. T. 389 ; 
38 C. L. J. 437 ; 20 Bom D. R. 1064 ; (1919) M. W. 

N. i: 9 h. W. 123; I U. P. D. R. (P. C.) 8 (P. C.), 

Mallah v. Behari, 28 Ind. Cas, 27O ; 13 A. D. J. 
298, Faiz-ud~din Khan v. Reju Akab, 28 Ind. Cas. 
22; 21 C. It. J. 192, HarCharan V. Binda, 5 Ind. 
Cae. 559; 32 A. 389; 7 A. L. J. 298, Matu v. Hirde, 
44 P. R, 1894, Bahu Rai v. Nafhu, 32 P. R. looo, 
P. I/. R. 1900, p. 337, Jamna v. jhalli, 55 Ind. 
Cas 94; r8A, D. J.129, Muthu Krishna lyangar 
V. Sankaranarayana Iyer, 25 Ind. Cas. 573 ; 16 
M. h. T. 196; I E. W. (>99: (1914) M. W. N. 708; 
27 M. E. J. Ooo, Bhaiji Shamrao v. liajimiya 
hkahamad Amin, 15 Ind. Cas. 500; 14 

Bom. E. R 314, Asad AH v. Anand 
Sarup, 27 In'd. Cas. 35; 12 A. E- J. 1233, Tarubai 
V. Venhairao, 27 B 43 ; 4 Bom E. R. 721, Marajalli 
Munia Gmmdan v. Ramasami Chetti, 45 Ind. Cas, 
867; 41 M. 650; 34 M. E. T 52S; 8 E. 28; 
24M. E. T. 22; (1918) M. W N. 418, referred to. 

Second appeal from the decree of the 
Diistrkt Judge, Ferozepore, dated the 13th 
Jtaty 1921, VQVtTsing that of the Munsif, 
First Class, ' Muktsar, District Ferozepore, 
dated the 9th May 192X. 

Sardar Kharak Singh, for the .Appellants. 
Bala Durga Das, for the Respondent. 

— One Havsil was the occu- 
pancy tenant of a holding which consisted 
of 267 hmah mserlas in area. On Ins 
death he was succeeded by his three sons, 
Sdhna, Mengha and vSagar, who held the 
property jointly. It appears that Sohua 
was in adaial possession of io6 hanals 14 
mar Las of thfe joint holding and on the 30th 
pf Npvpmbpr 1895 
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possessed by him to Matefc Slagfr. Iti the 
sale-deed the area was mentfened as 
106 kanah 14 marltts ; the weiJe 

specified. In 1896 this transfer was mutated 
and in the course of the mutaftfea* proceec^ 
ings Sobna was recorded as having stated 
that he had sold his one-third share. Ifhe 
mutation entry was to the effect that Sohswa 
had sold his one-third share consisting Of 
89 kanals 5 marlas to Mahik Singh. This 
state of affairs continued for a considerable 
period. Mahik Singh died and was succeed- 
ed by his son Biem Singh, who on hfe death 
was succeeded by Kishen Singh. Mengha 
and Sagar are also dead and their descend- 
ants recently sought to have the holding 
partitioned. On this Kishen Singh claimed 
to be the sole owner of the area in M'S'posses- 
sion, and his claim not having been recognte- 
elbythe Revenue Authorities, on the ist 
ot October 1920 he filed a swat against the 
descendants of Mengha and Sagar afore- 
said for a declaration to the effect that he 
was the sole owner of the occupancy temancy 
of 105 kanals 8 marlas of land. In thte 
suit he alleged that prior to the sale by Sohua 
to Mahik Singh a private partition hadf 
taken place between Sohna and hfe two 
brothers. He also contended that in any 
event his possession and that of his fath^ 
and grandfather before him had been adverse 
ever since the 30th of November 1895. The 
Trial Court found that the private partititon 
set up had not been proved and that, as 
Sohna had no right to sell the specific 
numbers, and as the mutation had been 
sanctioned only qua 89 kamlt 5 marlas, 
adverse possession had not been established. 
Kishen Singh's suit having been disvmssed 
he appealed to the District Judge, who 
agreed with the Trial Court on- the qnessbion 
of the private partition which been 
set up and held that it had not been proved. 
On the question of adverse possession, how- 
ever, he took a different view, and holding 
on the authority of Bhavrao v, Rakhrmn (i) 
that the possession of Maluk SSingb bttd his 
successors was adverse from the Aafce of 
the sale, decreed the plaJntifl's suit. The 
defendants, Anwar and others, hfinre now 
come up to this Court in second nppthl 
through Mr. Kharak Singh. Mr. Dunga 
Das has appeared for Kisben 

{;) 23 B. 137; 12 ma. &ec. (n, $.) 01 (f, k). 
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. Mr.' Kharak Singh has , contended that, 
inasmuch as the possession of one co-sharer 
in a ioint hohling must be regarded as the 
possession of all the co-sharers, the posses- 
sion of Maluk Singh and his successor was 
not and could not be adverse, inasmuch as 
Sohna could only clothe his alienee w^h 
the right that he himself possessed. He 
cited the following rnlings 

(1) Ram Chand v. Ktrpa Ram (2), in 
which it was held that, as in common hold- 
ings the possession of one co-sharer is the 
possession of all. mere occupation and enjoy- 
ment by one to whatever penod it may 
extend does not constitute an adverse posses- 
sion as against the other co-sharers except 
under certain definite conditions. 

(2) Hardit Singh v. Gurmukh Stngh (3), 
which lays down the same principle. 

(3I Mallah v. Behari (/|), in which the 
same principle is enunciated and it was 
held that it lay upon the defendant to prove 
that he set up an adverse title to the plaint- 
iff’s share to the knowledge of the plaintifi 
for more than 12 years prior to the suit. 

To the same effect is another case published 
in the same volume* at page 22 [latzud- 

din Khan v. RejuAkah (5)]. 

(4) Har Charan v. Binda (6), which lays 
down the same principle as that enunciated 
in Ram Chand v. Kirpa Ram (2) 

(5) Matu V. Hirdc (7), in which it was held 
that the mere fact that the profits of a joint 
holding had been enjoyed by the co-sharers 
by separate possession did not amount to 

a partition. . . , • 

It will be seen, however, that m this case 
Plowden, J. held that a stranger purchasmg 
a specific land comprised in a joint holding 
d,oes not become a sharer in the khata. 

((•)) Bahu Rai v. Kalhu (8), where it was 
held that in a joint holding one co-sharer 
cannot sell specific plots without the consent 
of the other co-sharers. 
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(7) Jamnaw. JhaUi (9), where the same 
principles were enunciated and it was laid 
down that it is not permissible for one co- 
sharer who was in separate possession of a 
part of the joint holding to alienate that 
part to a third person. 

(8) Muthu Krishna lyangar v. Sankara- 
narayana Iyer (10). This is a Madras case, 
in which it was held that possession which 
call be referred to a lawful title cannot, be 
adverse and that a Hindu co-parcener s 
possession is not adverse to other co-parce- 
ners, unless they have notice of his purport-, 
ing so to hold the property. A person hold- 
ing property with limitations cannot pass 
to a transferee a title free from those limita- 
tions. 

In a later decision of the same High Court 
(Madras) reported as A WW Gafur v. Asha- 
math Bibi (ii) and cited by Mr. Durga Das 
it was held that the entry ot an alienee from 
a co-parcener into the property alienated 
is adverse to the other co-parceners from 
the very moment of that entry. This deci- 
sion expressed approval of and followed- 
Muttusami v. Ramakrishna (12) and 
Bhavrao v. Rakhmin (i) relied on by 
the learned District Judge. Mr. Durga Das, 
in .supporting the District Judge’s conclu- 
sions, contended that in a case such as the 
present the sale by one co-sharer of a specific , 
portion of the joint holding, which portion- 
was in his pos.session and possession of which 
was immediately delivered to the purchaser, 
the possession of such purchaser was adverse 
from the moment of his entry, and pointed 
out that this principle, which was laid down 
in Bhavrao v. Rakhmin (i), had been accepted 
and followed by this Court in Chint Ram 
V. Bhakhtawar Rikh (13) nnd Sohandan v. 
Aurang Khan (14). Bhavrao v. Rakhmin (r) 
had been referred to in Tarubai v. Venkatrao 
(15), Murajalli Munia Goundan v. Ramasami 
Chetti (16), Bhaiji Shamrao v. Hajimiya 


(2) 4 Ind. Cas. 912: 120 P. R. 1908; 172 P. W. 

R. igo8: 18 P. b. R. 1909- „ _ „ ,0 « w 

(4) 47 Ind. Cas. 626 ; 64 P- J'*’ ^ 

R.1918 : 24M.b.T.389: 28C.b.J.437 : 20®°“- 
Ii' R. 10C4: (1919) M. W. N. 1; 9 b. W. 123, 1 U. 
P. b. R. (P- C ) .‘i (P- C.)- 

(4) 28 Ind. Cas. 276; 13 A. b. J. 298. 

(5) 28 Ind. Cas. 22 ; 21 C. b. J. 192. 

. (6) 5 Ind. Cas. 5.59 : 32 A. 389 ; 7 A. b J. 298. 
W 44 P. R. I?94' 

(8) 32 P. R. 19 00; L. R» 1900* P« 337» 
Refers to 28 Jnd. Cas. (id.) 


(9) 55 Ind. Cas. 94 : 18A. b. J.129. 

(10) 25 Ind. Cas. 573 : 16 M. b. T. 196 ; i b. W. 
699 : (1914) M. w. N. 708 : 27 M. b. J . 600. 

(11) 54 Ind. Cas. 385 ; ll b. W. 31. 

(12) 12 M. 292 ; 4 Ind. Dec. (N. s.) 553. 

(13) I P. b. R. 1902. 

{14) 9 Ind. Cas. 540; 23 P. b. R- rgn I 4 ® ”• 
W. R. 1911- 

(15) 27 B, 43 : 4 Bom. b. R. 721. „ - T 

(16) 45 Ind. Cas. 867; 41 M. 650 [ 34 M. Jb. J* 
528 ; 8 b. W. 28 : 2.4 M. b T. 22 ; (1918) M. W, 

N. 448, 
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Mahamad Amin (17) and Asad Ali v. Anand 
barup (18) and. as far as I have been able to 
see, has never been disapproved of. In 
these circumstances it seems to me that 
the view taken by the learned District J udge 
is based on authority and that his decision 
must be maintained. 

It was argued that, inasmuch as in the 
mutation proceedings only the one-third 
share of vSohna was shown as having been 
transferred, the fact that specific numbers 
were entered in the sale-deed must be ignored, 
but I am unable to see the force of this 
contention in respect of the point which 
is before me, namely, whether the actual 
possession of the alienee was adverse or not. 
It is clear that Sohna was in possession of 
an area which exceeded his one-third 
share. His possession of that area could 
not be adverse to his co-sharers until he 
had definitely declared to them his intention 
of holding on his own behalf, but, as pointed 
out in Bhaorao v. Rakhmin (i), this principle 
does not apply to the aUenee of a co-sharer 
and, as in this present case Maluk Singh 
obtained possession of the entire area bought 
by him under the deed of sale, that posses- 
sion, I think, must be regarded as adverse 
to the CO' sharers from its commencement. 
I accordingly dismiss this appeal with costs.' 

K. Appeal dismissed. 


It?) 15 Ind. Cas. 500; 14 Bom. L. R. 314. 
(IS) 27 lad. Cas. 35; 12 A. f,. J. 1233. 


MADRAS HIGH COURT. 

Civil, Revision Petition No. ^73 of 1921. 
October 5, 1922. 

Present: — Mr. Justice Oldfield. 
SUDANI MUTHU PILUAI — 
Petitioner — Appeeeant 
versus 

V. SUDAUI MUTHU PITUAI and others 
— Respondents. 

Civil Procedure Code (Act V 0/1908), 115, 144 

^Conditional order—'* Case/* decision of— Refused 
to exerfiise jurisdiction— Court Fees Act (V 1 1 of 
3^870), Sch, II, Art. II — Restitution application 
Appeal— Court-fee. 

A conditional order in appeal declaring that 
the appeal will be dismissed if a certain amount 
of Court^fee^is not^paid within a fixed time { 


({) decides a *case ' within the meaning of section 
1 1 5, Civil Procedure Code, (p. 174, col. 2.) 

Sitaramaya v, Raniappaya, 39 Ind., Cas. 160; 5 
I4. W 207, Avunachalam Chettiar v. Arunachalam 
Chettiar, 69 Ind, Cas. 966, 43 M. D. J. 218; ib h. 
W. 175; (1922) M. W. N. 453; (1922) A. 1 , R. (M.) 
436, Shanmuka Nadan v. Arunachalam Chettiar, 
69 Ind. Cas. yd I ; 45 M. X94: 14 L. W, 642; (1921) 
M. W. N. 799; 42 M. I,. J. 97; 30 M. D. T. t72;(1922) 
a. 1 . R. (M.) 332, Dodda Sannekappa v. Sakrawa, 
30 Ind. Cas. 831, relied upon; and 

(ii) amounts to a refusal to exercise jurisdic- 
tion. (p. 174, col. 2,) 

Lakshmi Ammo. v. Janamajayam Nambiar, 4 
M. E. J. 183 (F. B.), referred to. 

Applications in restitution under section 144, 
Civil Procedure Code, are. applications in execu- 
tion ; (p. 175, col 2,) 

Somasundaram Pillai v. Chokkalingam Filial, 38 
Ind Cap. 80O; 40 M. 780; 5 E. W. 207, Unnamalai 
Ammal v. Mulhan, 42 Ind. Cas. 530; 33 M. E. J. 
413 atp. 414; 0 E. W. 359; (1917) W. N. (>43; 22 
M. E T. 333, M iillaseri Gopala Menon v. Knsheki 
Kmj'iiaknath Manavikraman. 13 Ind.. Cas. 179; 10 
M. E. T. 5O8; 22 M. E. J. 146, Kurgodigauda w , 
Nifigangauda, 4J Ind. Cas- 238; 41 B.^025; 19 Bom. 
E. R. 038, Madaii Mohan Dey v. Nogendra Nath 
Dey, 39 Ind. Cas. O.|o; 21 C. W. N. 544, relied upon; 

Jixva Uant v. Nand Ram, 00 Ind. Cas. 144; 44 
A. 407; 20 A. E. J. 226; (1922) A. I. R, (A.) 223. not 
followed. 

and the Court-fee on appeals from orders dispos- 
ing of such applications is leviable under Schedule 
II, Art. I] of the Court Fees Act. (p 175, col, 2,) 

Petition, under section 115 of Act V. of 
1908, praying the High Court to revise the 
order of the Court of the Subordinaj^e 
Judge of Tuticorin, in Appeal Suit No, 46 
of 1921, dated the 23rd of November, 
1921, preferred against the order of the 
Court of the District Munsif, $rivai- 
lamtam, in Civil Miscellaneous Peiitiqu 
No. 781 of 1919, in Original Suit No. 97 
of 1905, on the file of the Additional Dis- 
trict Munsif, Tinnevelly. 

Messrs, it. Rajah Aiyar and P, P, 
Krishnaswami Aiyar ^ for llie Petitioner. 

Mr. C. S. Venkatachariar, for the Res- 
pondents. 

JUDGMENT. — In this petition , I aiu 
asked here to revise the order of the Sub- 
ordinate Judge of Tuticorin directing the 
petitioner, appellant before him to pay 
ad valorem fees oh the amount at slake 
in his miscellaneous appeal instead of the 
fixed fee of eight annas which he had actu- 
ally paid. ! 

The first question raised .before me ds 
whether this is a case in wh'ch this Court 
can interfere in revision with reierence to 
the terms of section 115, Civil Pro(j:edu;je 
Code. In order to bring tho miAtter'^itlu 
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jfiL tie eedaon I haw first to find wether 
there is a case which has been decided 
by a Contt. The respondent contends that 
tWre is no such case, because the lower 
Court's order does not decide anything 
at all being merely a conditional order 
’Which declares that the petitioner’s appeal 
will be dismissed, if payment is not made 
within a month. The petitioner, it 
is nrged, ^ould have waited until a month 
had expired, allowed his appeal to be dis- 
missed and thaa brought a second appeal 
against the dismissal in the ordinary course. 
Authority is against this contention. 
There are, firstly, cases resembling the pre- 
sent case generally in which this Court 
has interfered in revision with merely 
conditional orders containing a declara- 
tion that some result will follow in case 
a specified condition is not complied with. 
In Sitmamaya v. Ramappaya (i), Am^ 
nachalam Chettiar v. Arunachalam Chet- 
fiar (2), and Shanmuku Nadan v. Am- 
nadhalam Chettiar (3), this Court inter- 
fered by way of revision with orders di- 
recting the correction of misjoinder of 
parties or causes of action , failure to com- 
ply with which would have been follow- 
ed by the dismissal Of the suit at some 
later date. And there is further a deci- 
sion of this Court in Dodda Sannehappa 
V. Sakravva (4), which is directly in point. 
It is urged that the cases relating to mis- 
joinder afford no guidance here, since in 
them, if the proceedings had ben allowed 
to go on on a mistalcen basis, subtantial ex- 
pense and trouble would have been wrong- 
ly imposed on the party, whereas, here the 
only result of a refusal to deal with the 
order before me in revision will be that 
the petitioner will have to submit to 
the oSsniissal of bis suit in consequence 
of his relusal to pay and to file an appeal 
against that dismissal without being put to 
any expense in consequence of the continu- 
ati^ efi the proceedings. But that distinc- 
tion takes no account df a more important 


(1) 39 lud. Cas, 160; 5 b. W. 207. 

(2) 69 Ind. Cas. 900; 43 M. L, J. 218; 16 UtV, 
175; '(!«««) Sf- W. X 453; (^922; A. I, R. ^M.) 

0!9iliid.Ca8. 961; 4.5M. 1^94 W. 642; 

(1921)181 W. K. 799 ; 42 h. J. 97 ; M. T, 
172; (1922) A. 1 . 332. 

(4) 36 ^3%. 


consideration oommon to those cases and 
to this the possibility that in appeal this 
Court may confirm the lower Court ’'S order 
and yet may not exercise its discretion 
to give the petitioner an opportunity to 
comply with it. The petitioner is entitled to 
avoid the risk of any such refusal on tlie 
part of this Court to exercise its discretion 
in his favour. Convenience and authority 
justify a decision that there is before me 
a case which has beeen decided. 

I turn next to another question, whe- 
ther the requirement of section 115 that 
the Subordinate Court has failed to exer- 
cise a jurisdiction vested in it or has act- 
ed in the exercise of its jurisdiction il- 
legally, is fulfilled. Something has been 
said of the wording of section 12 of the 
Court Fees Act, under which the decision 
of the Court in whch the plaint is filed, 
is final as between the parties to the suit. 
But that has been explained in Lakshmi 
Amma v. Janamajayam Nambiar (5) as 
not debarring the Appellate Court from 
dealing with the question as to the cate- 
gory in which the suit is to be placed 
for the purpose of determining the Court- 
fee. Generally it is impossible to hold that 
the order directing the dismissal of an ap- 
peal in case the payment is not made, 
IS not a refusal to exercise jurisdiction 
in that appeal and the fact that such re- 
fusal is conditional has already been dealt 
with in connection with the question whe- 
ther there is a case which has been decided. 
Taking this view, I hold that it is open to 
me to proceed with the present case under 
section 115, Civil Procedure Code. 

To turn to the merits the question is 
whether this appeal, relating to a claim 
under section 144, Civil Procedure Code, 
to restitution, should be valued ad valo- 
rem under Schedule I, Art. (6) of the Court 
Fees Act or should be valued simply as 
an appeal. This appeal is not from a decree 
or order having the force of a decree under 
Schedule XI, Ait. ii. The latter pro- 
vision is applicable, if ait all, in virtme 
a Notification No, 4344 S. R., dated 6th 
October , 1893, published in the Gazette of 
the Governnaeiist of India, 11^^93, I ait i, 
page 57s, directing that the ice chaige- 
able cm appeals from orders under 


(5) 4III. J. 
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iecstton 2a;4 |c) of the ‘Code of 1882, then 
{k force, t^all be limited to the amounts 
tflift»ges^ lander the Article last referred 
IJO. Difficulty arises from the reference 
in the notification to the previous Code 
and the dMereinoe between the wording 
hi that ‘Code and in the Code now in force, 
the provision relating to restitution, sec- 
tion 144 of the present Code, differing m 
^certasm respects from the former 
'^jjection 583. It is common ground that 
fbefore thivS change in the law, applications 
for restitution were in eveiy sense appli- 
cations in execution covered by section 
244. But the respondents contend that 
applications for restitution are now made, 
not in excution, but in virtue of a sub- 
stantive right conferred by the section. 
If the respondent's contention is well found- 
ed, it will, no doubt, be impossible to apply 
the Government of India Notification or 
Schedtde II, Art. ii of the Court Fees Act 
to such an appeal as that before me. 

As T^ards the wording of the present 
Code 1 have been referred first to the 
definition of the decree in section 2 (2) 
in which section orders under section 47 
and order under section 144 are mention- 
ed separately, the inference supported 
toeing that under the present Code they 
are regarded as differing in nature. There 
is then the difference between the word- 
ing of the former section 583 and the 
present section 144, -especially the omis- 
sion from the latter Of any reference to 
the rules prescribed for regulating pro- 
ceedings in execution and a very coinpre- 
henidve description in it of the orders 
which can be made in restitution proceed- 
ings, including those for payment of dam- 
ages as compensation, which ( it is said) 
are essentially different from those which 
an Executing Court can ordinarily pass. 
This argument is, however, supported by 
reference to onl}'' one decision Jiwa Ram 
V. Nand Ram (6). On the other hand, 
we have in favour of the view that pro- 
ceedings in restitution under the present 
Code, arc to be regarded as proceedings in 
execution, Somasundaram Pillai v. Chokka^ 
UfjgaPillai (7), Unnamalai Ammal v. Muthan 


(8), MuUami Gopala Mmeav, KnsheMKo* 
vUaknath Manavikramm (9) and Kurgodi^ 
gauda V. Ninganganda {10). Itistwoetihat 
in four of these cases the question was- raised 
with reference to limitation a«id in the re- 
maining case with reference to the applica- 
tion of the doctrine of res judicata. But it 
has not been shown how that is material or 
why, if applications of this kind are to be 
regarded as made in execittion in these 
connections, they should not be so ijegarded 
as made in execution for the present pur- 
pose. There is also one case in which the 
point now under consideration was 
raised diredtly, Mad^n Mahan hey v. 
Nogendra Nath Dey (li). The con- 
clusion there was that applications in res- 
titution are to be regarded as applications 
in execution and that on appeals from auch 
orders Court-fee is leviable under Seftte- 
dule n, Art. ii. 

Following the tenor of the decisions of 
this High Court and the explicit -decision 
of the Calcutta High Court, I allow 
the Civil Revision Petition, set aaide the 
lower Court's order and direct it to admit 
the appeal and proceed to dispose of it in 
accordance with law. The respondent will 
pay thejpetitioner's costs in this Cotrtt. 

Petitim dltmed^ 

V. N. \T. 

S. D. 

(8) 42 Ind. Ca«. 530 ; 33 M. L. T, 413 p* 
414 ; C L. W. 350 ; ( 1917} M. W, U. t^Qi2A 6. 
b T. 333. 

(9) 13 Ind. Cas. 179 ; 10 M. h . T. 568 ; 22 M. 
ly. J. 146. 

(10) 41 Ind; 238 ; 41 -B. 623: 

L. R. 638. 

(11) 39 Ind. Cas. 64P ; 21 C. W, U, sm, 
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NIMBA JANKI. 

NAGPXTR JUDICIAL COMMISSIONER’S 
COURT. 

Mischi*i<aneous Judicial Case No. 23-B 
OF 1921. 

November 4, 1922. 

Present: — Mr. Kotval, A. J. C. 

NIMBA AND OTHERS— 
Applicants 
versus 

Musammat JANKI— Non- Applicant. 

Limitation and Code of Civil Procedure {Amend- 
meni) Act (XXVI of 1920), applicability of— 
Abatement of appeal — Death taking place before 
commencement of AcU 

The provisions of Act XXVI of 1920 regarding 
the abatement of appeals are not meant to apply 
only to cases where the deaths have occurred after 
the coming into force of that Act, viz., ist 
January 1921. 

In the Central Provinces there is no hardship in 
applying the provisions of Act XXVI of 1920 as 
r^egards abatement of ppeals, to cases of deaths 
occurring before the date of cominu into operation 
of the said Act as it was published in these Pro- 
vinces more than three months before the date of 
its coming into force. 

Appeal against an order of abatement 
in Second Appeal No. 253-B of 1920, dated 
the 22nd July 1921. 

Mr. Atmaram Bhagwant, for the Appli* 
cants, 

Mr. K. K, Gandhe, for the Non-Applicant. 

ORDER, — ^The appeal, out of which this 
application arises, was filed by Nimba on 
the 9th August 1920. Nimba died on the 
;20th December 1920 and on the 22nd July 
.1921, the date fixed for the hearing of the 
appeal, th^ appeal was declared to have 
^abated, because no application for substi- 
tution of Nimba’s legal representatives was 
made till that date. On the 30th July 1921 
the present application to set aside the abate- 
ment was made. If the period of limit- 
ation for bringing the legal representatives 
on the record, as originally provided by the 
Limitation Act, 1908, viz., 6 moths, is appli- 
cable in this case, the application to set 
aside the abatement is within time, but if 
the period of three months as provided by 
Act XXVI of 1920 applies, the application 
is beyond time. I am of opinion that the 
period of limitation provided by Act XXVI 
of 1920 governs this case, vide Arayil Kali 
Amma v. Pelappakkara Manakal (i). The 
provision of this Act is not meant to apply 

(i) 5 Ind. Cat. 420: 20M. L. J. 3471 7 L. T. 
X13I (xgxo) M. W. N. 5x6) 34 M. 392. 


only to cases where the deaths have occurred 
after the 1st January 1921. There is no 
hardship in applying the shortened period 
to cases of deaths occurring within less than 
6 months before the date of the coming into 
force of the new Act, as the Act was published 
in these Provinces on the loth September 

1920, more than 3 months before its coming 
into force. The result of applying the new 
period to all applications filed after the Act 
came into force is only this, that in cases 
of all deaths occurring within three months 
before the coming into force of the Act the 
period would be reduced to 3 months and 
in those occurring between three months 
and 6 months before the coming into force 
of the Act the period would be up to the 
date of the Act coming into force, i.e., the 
1st January 1921. In every one of such 
cases there would be sufficient notice of tlie 
change in the period of limitation. 

The application for setting aside the 
abatement being beyond time we have to 
sec if there is any ground for the application 
of the provision of section 5 of the Limitatiofa 
Act. In the affidavit, dated the 21st July 

1921, accompanying the application it . is 

said that the applicants came to know that 
their father had filed the appeal only a week 
before. The application was not made till 
the 30th July 1921. They have failed :to 
account for i he delay of about 17 days^ after 
they came to know of the existence of the 
appeal. I must, therefore, hold that the 
application for setting aside the abatement 
is time-barred. » ; 

The application is dismissed with costs. ♦ 

N. H. Application dismissed. 
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YERUKOI.A V, YKRUKOEA. 

MADRAS HIGH COURT. 

FULL BENCH. 

, Civil, Appeai, No. 367 ok 1919. 

January 12, 1922. 

Present . — Sir Walter Scliwabe, Kt., 
Chief Justice, Justice Sir William 
A^yling, Kt., Mr. Justice Coutts-Trotter, 

. Mr. Justice Kumaraswami Sastri and 
Mr. Justice Devadoss. 
YERUKOLA aiias PENTA JOGUUT 
(dead), and others— Pi, aintifk\s 
Ekgae Representatives— Api'iceeants 
versus 

YICRUKOEA alias PP:NTA 'PATAYYA 
alias PURUSHOTTAM and others — 
Defendants Nos. i to 3 and 5 to 8 

— Respondents. 

Ltmiiaiinn Act { f X of Sell. f. Arts. 

iVVq, 120, J27 -Hindu joint Jamil v — Partition in 
Haius-~Snbscuu('iil collet tion by some nicnibars of 
profits and outstandings Suit for account and 
delivery of plainlifj's share- Limitation— Cause of 
(iHion, 

Uy, the Fait —Where meritjer*? of a 

Uiudu eo-parceiinry h‘i.vc* divided in staliu but 
have not effected an actual partition by moles 
and bounds, and some of the members eollect 
thereafter the rents and outstaudin.i»s due to the 
family, a' suit for acoomit and deliverv of his share 
by a co-sharer plaintiff is governed bv Art. 120 
of the Limitation Act, or by Art. 89 if the facts 
establish that the pcrson>s who collected acted 
\Vith the consent, express or mipHctl of Mie i>ttier 
CO sharers so, as to constitute them their ae.eiits. 
To such a suit neither Art. 62. 109 or 127 is 
applicable, (p. 192. col. 2.) 

* The cause of action for such a suit arises and 
time begins to run not from the date of the receipt 
of the profits by the defendants but from the time 
of demand and refusal or from the time when the 
defendants asserted a hostile title to the know- 
ledge of the plaintiff, (p. 192, col. 2.) 

(Authorities reviewed and discussed.) 

‘ Per Schwabe, C. J , — If the facts be that the 
moneys, and rents and profits were received with 
the consent of all concerned by the variou.s persons 
in possession pending final settlement by division, 
then, in the absence of evidence to the contrary, 
each of such jjersons should be considered as re- 
ceiving as agent for himself aiul his co-V>wiiers ; 
he would have authority, expiess or implied, to 
receive and would be acting on that authority on 
behalf of the co’owner.s and not on his own behalf 
Adversely to^ them. In such a case a suit for an 
account against the pensoiis who made the collec- 
tions would be governed by Art. 89 of the Linii- 
t^Ation. Act. (p. 184, col. i.) 

Per kumaraswami Sastri, J. — In a suit for 
n^rtition \^here a claim is made for an account 
being taken af tfre moveable properties, outstandings 

IZ 
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and collections . made by 1 a member in resjject of 
properties in which the partie.s, were once joint but 
became subsequently ,sex)arate in status the proper 
Article to apply is Art. 120 of the Limitation Act. 
The period of limitatiou will run from' the demand 
of the share by the plaintiff or the refusal by de- 
fendant. The receipt by a co-tenant is not 
wrongful and, consequently, his xiossc.ssioii cannot be 
wron^^ul till he refuses to deliver the .share' of tlie 
co-tenant he has received or sets iqi a hostile title 
to the knowledge of the co-sharer, (p, 192, col. 2.) 

Marian Becviammal v Kadir Mecra Sahib 
Taragan, 29 Ind. Cas. 275, Saro.khi Abdul 
Rahiman v. Mahaidin Pathummal Bivi, 52 Ind. Cas. 
83; 30 M. L. J. 104; 19 M. T. 88, foriowed. 

A mere separation in .status (‘anuot by itself 
make posst‘,ssion by one iiicnilun* hostile to the 
others or by itself amount to an ouster, (p. 190, 
col. 2.) 

Per Devadoss, J.- The position of the members 
of a Hindu joint family after division in status 
and before division of proj^erty by metes and 
bounds t)r allocation or collection of outstandings 
is not the same in all cases. ICach case wdll depend 
upon the intention and conduct of the members, 
(j). 399, col. 2; p. 200, col X.) 

The principle ajiplicable to such cavse.s may be 
put thus : 

Jf A collects what belongs to B, knowing that 
it belongs to B, he is absolutely liaWe to B for the 
amount collected without deduction for expenses, 
charges, &c., and loss by theft cannot be pleaded 
in bar of ii's claim. A has no duty to collect 
H’s money and being a volunteer cannot claim 
an account. Where A and B arc jointly entitled 
to a .specific sum, if A collects the whole without 
being B's agent implied or cxpre.ss, there is a pre- 
sumption that he does so for B’s use and Art, 62 
would apply. Where A and B arc entitled to 
.several outstandings and A collects some and B 
collects the others before they are allocated to A 
or B, neither A nor B can be said to collect for 
the other's use and a suit for account is the projicr 
form of actioxi and Art 62 would not apply, 
(p. 199. ool. 2.) 

Appeal against a decree of the District 
Court, Ganjam, in Original Suit No. 10 of 
1918. 

This appeal and the memoranda of Cross- 
Objections coming on for hearing on 
the 9th, lotli and iith March 1921, upon 
perUvSing the grounds of appeal, the judg- 
ment and the decree of the lower Court and 
the material papers in the case, and upon 
hearing the arguments of Messrs. C. -S. 
V enkatachariar and H. Suryanarayana, for 
the Plaintiff, and of Mr. C. Samhasiva Rao 
for the 7th Respondent, and of Mr. P. Nara-^ 
yanamurti^ for the ist to 6th Respondents, 
and of Mr. K. Kamanna for the ist Re- 
spondent, and the case having stood over 
for consideration till the 22nd' March 
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1921, the Court (Sir John Wallis, C. J., and 
Oldfield, J.,) made the following 

ORDER OF REFERENCE TO A 
FULL BENCH, 

Plaintiff-appellant, his brothers Dalayya 
(deceased before suit) and 4th defendant 
with the other defendants, sons and grand- 
sons of the two last mentioned, until 1905 
constituted a joint family. It is not dis- 
puted that in that year they separated, 
appointing arbitrators who, in fact, divided 
some of the family properties according 
to the lists. Exhibit A series ; but owing 
to disputes the partition was not completed 
and in 1917 plaintiff brought this suit for 
the division of the remaining properties, 
which during the interval have been enjoyed 
by one or other of the parties under a te- 
nancy-in-common, The appeal has been 
argued against two of the substantial pro- 
visions in the lower Courtis decree and also 
against its disallowance of various items 
on their merits and with reference to Limi- 
tation. The memorandum of defendants 
Nos. I to 3, 5 to 7 also relates to particular 
items. That of 8th defendant is not pressed. 

Plaintiff objects first to the award under 
Issue No. 9 of Jyestabhagam or an extra 
share to Nos. i to 3 defendants, as descend- 
ants of Dalayya, the eldest member of the 
joint family. Such an award is not authorised 
by Hindu Law as administered in this Presi- 
dency, Ranjagamier v. Ranjagam lyyar 
(l), Venkata Reddi v. Kuppa Reidi (2). 
Nor can we agree that the evidence estab- 
lishes any custom of sufficiently certain 
character to be binding on the parties. 
In fact the lower Court's allowance of 2\ 
per cent, of the value of the property avail- 
able for division did not correspond with 
the evJfience of any witness and was merely 
arbitrar3^ The provision for Jyestabha- 
gam must, therefore, be omitted from the 
decree. 

Next, the lower Court gave the 4th defend- 
ant and his branch credit for the expen- 
diture incurred since the severance of in- 
terests in 1905 on the marriages of three 


(i) 57 Ind, Cas. 18 ; 39 M. L. J. 382 ; 12 L. 
W, 433, 

(a) 47 Ind. Cas. 7^6 s a L« W« 400 ; (1918) M. 


of liis childien and to be incurred on the 
marriage of a fourth in the future. 
The texts authorising the making of pro- 
vision at partition for subsequent marriages 
are cited in Srinivasa Iyengar v. Thiruven^ 
gadaihaiyangar (3). But neither they nor 
that decision contemplate such provision 
for the marriages of any but the brothers, 
who are parties to the division ; and 
Karuluri Gopalam v. Karuturi Venkata 
Raghavulu (4) and Jairam v. Nathu (5) 
are distinct authorities against the exten- 
sion of this concession to persons, who 
are not in the same degree of 1 elation- 
ship as those who have been married at the 
family expense. The decree must, therefore, 
be modified on this point. 

The objections taken by plaintiff and 
defendants Nos. i to 3 and 5 to 7 to the 
lower Court's findings on the merits of the 
various items, can be disallowed at once for 
the reasons given in its judgment except 
in the cases to be referred to. The first of 
these, to follow the order of the judgment, 
is Item No. 2 in Schedule F, paddy due to 
the family on a bond of 1905. The existence 
of the debt is not disputed. The evidence 
that it was collected by Dalayya is hearsay 
and, if it was not collected, it must in the 
ordinary course have become barred. It 
is not plaintiff's case that it did so through 
the negligence of Dalayya. In these cir- 
cumstances this item must be disallowed 
and first to third and fifth to seventh 
defendants’ memorandum must be allowed 
in respect of it. 

The lower Court would but for its finding 
on limitation have allowed Rs. 725 on 
account of Item No. ii, F Schedule. It has 
not noticed that further realization of 
Rs. 214-9-7 Rs, 2 expenditure is shown 
in Exhibit XXVII (a). Rs. 937-9-7 should, 
therefore, have been shown as available 
for division under this item. 

Item No. 14 of the same Schedule was 
claimed as representing the amount due from 
Chellurl Dallappa on Exhibits VI, VII and 
VIII, two bonds and a promissory-note, 
dated 1885, 1887 and 1890. The main 
question is whether this liability was, as 

(3) 23 Ind. Cas. 2641 38 M. 556; (1913) 

W. N. 1034 : 15 M. E. X. 307 ; (1914) W. N. 
282; 25 M. L. J. 644. 

(4) 31 Ind. Cats. 574 t, 40 M. 632 ; 29 U,. I«* J *7^^ 

(5) it at 9 BoiB.I<.R«63a, 
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defendants say, discharged before Exhibit 
Y (i) in 1900 by a payment to plaintiff or 
is still subsisting and is represented by the 
whole or part of the debts secured by the 
mortgages, Exhibits W series, in favour of 
Dalayya and by the land transferred to 
him under Exhibit U. The recital in 
Exhibit Y (i) shows that this debt was 
unpaid in 1905 and the same recital is the 
only evidence of its payment to plaintiff, 
none of the Chelluri family being called 
and no receipt by plaintiff being in evidence. 
There is nothing in the shape of vouchers 
or accounts to show how any debt to 
Dalayya, which could have been represented 
by Exhibit Y (i) was incurred ; and the 
very general recital therein that it was 
the settlement of an account relating to 
previous promissory-notes and cadjan items 
for marriage and household expenses, fes- 
tivals and kist, carries the matter no further. 
That Exhibit Y (i) is registered, although 
no special reason for its being so has been 
given, suggests that it wa^ executed for 
use a^ evidence against plaintiff shortly 
after, as Exhibit Xly shows, he had been 
exerting himself to recover another large 
debt due to the family. The lower Court 
was therefore, justified in treating 
Exhibit Y (i) as substituted for Exhibits 
VI, VII and VIII and the subsequent do- 
cuments, Exhibits U and W series, the con- 
nection of which with Exhibit Y (1) is not 
disputed, as property liable for partition, 
at least so far as they represent the debt 
evidenced by Exhibit Y (i). The memo- 
randum of objections on this i;cm must, 
therefore, be dismissed. The appeal is 
against the lower Court's conclus.on that 
only Exhibit W series is available as a sets 
of the family ; and, a 4 we cannot follow its 
statement that plaintiff’s claim against 
the property bought under Exhib’t U is 
time-barred, the appeal must be allowed 
in respect of it. 

As regards the profits for Fasli 1317 of a 
Jeas^, which are part of Item No. 8 Schedule 
G plaintiff’s claim to a share is disputed on 
the ground that he has not paid his share of 


by defendant's evidence and must be 
accepted. 

As regards It -m No. 6 of G Schedule and 
other items not specifically referred to we 
agree with th i lower Court for the reasons 
it has given. 

As regards the properties of A Schedule 
lands, the lower Court’s decree and judg- 
ment are not clear. If they mean that 
plaintiff received Rs. 288-8-0 for each 
of the years, that is, it is admitted, wrong, 
Rs. 288-8-0 being the profits of three years. 

As regards limitation, it was not contend- 
ed that the suit was barred as to lands 
which before division were joint family 
property, but as regards money and receipt 
of profits trom the lands held in common 
the District Judge has held that the suit 
was governed by Arts. 62 and 109 
respectively and the decree has been passed 
on this basis. FcAr the plaintiff-appellant, 
it has been contended that as regards 
these items the suit is governed either by 
Art. 127 or Art. 120. Art. 127 is for a 
share of property which is the properly 
of a joint family at the dat;^ of suit, and 
appears to be in terms inapplicable to 
property which by reason of a division 
prior to suit has ceased to be the p operty 
of a joint family and is held by he mem- 
bers of the family a) tenants-in- common. 
It wa so hJd by one of us in Kumarappa 
Chettiar v. Saminatha Chetiiar (6), though 
Sheshagiri Aiyar, J., the other Lamed 
J udge reserved his opinion. This ruling 
appears to be in accordance with the 
language of the Article and with the decisions 
of the other High Courts and we see no 
rea on to differ fiom it. 

Assuming that Art. 127 is inapplicable the 
next question is whether as legards nuney 
Art. 62 should be applied, a contended 
for the respondents, or Art. 120, as con- 
tended for the appellants. Art. 62 has 
been held applicable in Amnachala Pillai 
V. Ramasamya Pillai (;), Tellis v. Salianha 
(8) and Vaiiyanaiha Aiyar v. Aiyasaniy 
Aiyar {9) ; which latte; case was followed 


the rent. The answer is that he can be (6) 52 Ind. tas 470 ; 42 M. 431 ; 36 M. I«. 
deb ted with it in the account. 6x2; (1919) M. W. N. 328. 


As regards the amount of the profit- the 
lower Court's estimate based on the amount 
9f tent mqre piobaWe tbaa thoX supported 


(7) 6 M. 402 ; 2 Ind. Doc (N. 8.) 560. 

(8) 10 M. 69 ; 3 Ind. Dec. (n, s.) 79 

(9) I Ind. Cat. 408 J 3a Mf 19 ^ 5 T| 

49 ; X9 M« Z<« J494, 
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in Avancha Lakshminarasama v. Avancha 
Lak havima (lo and Chidamhavamma 
V. Segii Balayya (ii) and the same view 
was taken in Mahomed Wahib v. Mahomed 
Ameer (12), where the decisions aie 
reviewed by Mookerjee, J.,who lias also 
dealt with the rights of tenants-in -common 
in other respects in Mahesh Narain v. 
Nowbat Pathak (13). Tlie cases mentioned 
were all casc^ in which money had been 
recovered by one of several persons inter- 
rested therein as tcnants-in-common, which 
appea s to be the i:)osition of the meml^ers 
of a Hindu family after partition in res- 
pect of money which was left undivided. 

On the other liand. Art. 120 has been 
held applicable in similar casse in Khadersa 
Hajee Bappu v. Paihan Veetiil 
Vmmah (14), Marian Becviammal v. Kadir 
Mecra Sahib Tara^^an (151, Sarakhi Abdul 
Raliiman v. Mahaidin Palhummal Bivi 
(16) and Segu Chidamubramma v. Segn 
Balayya (ii) and Madar Sahib v. Kadcr 
Mo ideal Sahib (17) and Subba Razo v, 
Rama Row (18) and we have also been 
refer ed to Muhammad Habibidlah Khan 
V. Safdar Husain Khan (19) and Parsotam 
Rao Taniiav, Radha Bai (20), a decision of 
Richards, C. J. and Banerjee, J. with 
which, as at present advised, we are disposed 
to agree. We find some difficulty in le- 
conciling these decisions. Art. O2 deals 
with suits for money received by the de- 
fendant for the plaintiff's use and applies 
to the well-known class of suits for money 
had and received. Now, it has been exp ess- 
ly held in England that one tenant-in-com- 
mon cannot maintain an action tor money 


(10) 21 Ind. Cas. 394 ; 14 M. h. T, 325 ; (1913) 
M. W. N. 836; 25 M. L. J. 53X. 

(11) 12 Ind. 704 ; {igii) 2 M, W. N. 467. 

(12) 32 C. 527; I C. b. J. 167. 

(13) 32 C. 837 at p. 854; I C. b. J. 437. 

(14) 6 Ink Cas. 50; 34 M. 511; 20 M. b. T. 
288 ; 8 M. b. T. 4 ; (1910) M. W N. 447. 

(15) 29 Ind. Cas. 27.5. 

(16) 32 Ind, Ca.s. 83; 30 M. b. J. 104; 19 M. 
b. T. 88. 

(17) 33 Ind. Cas. 705; 39 M. 54. 

(18) 32 Ind. Cas. 899 : 40, M, 291 ; 3 b. W. 
19a; 19 M. b. T. 134 r (1916) I M W.'N. 188; 
30 M. b. J. 34 T‘ 

(19) 7 A. 25: A. N. (i88,d 219: 4 Ind. 
Dec. (N. s.) 254. 

(20) 28 Ind. Cas. 953; 13 A. b. J. 407; 37 A, 

3x8. 


had and received against his co-tenant, 
his remedy being an action for account to 
reco\'er what the defendant has receiv d 
in excess of his share : Thomas v. Thomas 
(21). Harrington, J., in Mahomed Wahib 
v. Mahomed Ameer (12) has explained 
this decision as proceeding merely on the 
ground that in England a suit for an account 
was prescribed in stich cases by the Statute 
of Anne. But, as explained in Freeman 
on Co-tenancy, paragraph 274, the object of 
that Statute was to remedy a defect in the 
Common T^aw which left teiiants-in-conunon 
without a remedy and to give the parties 
a remedy in the Common Law Courts which 
till then they had to seek in b'quity, the 
gist of the new .statutory action for an 
account being not that the defendant had 
received part of the common ])roperty but 
that he had received more than his share^ 
just as in the case of partnership one part- 
ner cannot sue another for a share of part- 
nership debt collected by him but only for 
what may be found due on taking the part- 
nersliip accounts. vSee also 2 Blackstone's 
Commentaries, page 194, where it is observed 
that “by the Common Law no tenant-in- 
common was liable to account with his 
companion for embe/zling the profits of 
the estate ; though, if one actually turns 
the other out of possession, an action of 
ejectment will lie against him " 

As regards profits. Art. 109, which the 
District Judge has applied, is in terms in- 
applicable as it ai)plies to suits “ for the 
profits of immoveable property belonging 
to the plaintiff which have been wrongfully 
received by the defendant" and it appears 
to be well settled that a receipt of profits 
by one of several tenants-in-common is not 
wrongful. In Mahomed Riasat All v. 
Hasin Banu (22), where Art. 109 was 
held applicable, there was no question of re- 
ceipt of profits by a co-sharer as the widow 
had established her right to the possession 
of the whole of her deceased husband's 
estate for her life. If Art. 109 is inappli- 
cable the only choice is between Art. 
120 and Art. 62, and, if Art. 120 be 


(21) (1850) 5 Bx. 28; 1 L. M. & P. 229’ 19 B.' 
J. Bx. 175; 14 ur. 180; 155 p;. R. 13: 82 R. R. 549, 

(22) 21 C. 157 ; 20 1 , A. 155 ; 17 Ind. Jur; 
484; 6 Sar r. C. J. 374; Rafique and Jackson's 
P. C. No. X33 J 10 Ind. Dec. (K. s.) 737 (P. C.)V 
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held applicable the qtuestion will still arise 
as to whether the/ight to sue is to be deemed 
to accrue on the ^ receipt of the profits or 
when an account is asked for and refused. 
In view of the conflict of decisions we have 
decided to refer to a Full Bench the ques- 
tion, '‘what are the Articles applicable to 
the claims for money and mesne profits in 
the present suit?'' 

This appeal and Memoranda of Cross 
Objections came on for further hearing 
in pursuance of the Order of Reference to 
a Full Bench, dated the 22nd March 
1921. 

Mr. C. S. Venkalachari, (with him Mr. 
H. Surja^inaryana), for the Appellant 
The (question for your Lordships' consider- 
ation is "What are the Articles applicable 
to the claims for money and mesne profits 
in the present suit" ? Thereare conflicting 
decisions on the point. It is Art. 127 
or I2U that should apply and not Arts. 
()2 and 109 as the lower Court thought 
erroneously. Art. 109 obviously has no 
application, because the receipt of rents 
by one tenant-in-common can in no way 
be wrongful as against the other co-tenants. 
Watson < 1 ^ Co. v. Ramchuud Dnii (23) and 
Robert Watson & Co. v. Ram Chand Dull (2-|) 
deal with this position, and it is held there 
that the proper Article to be applied was 
Art. 120. Again Art. 62 cannot ap]>ly. 
It provides for suits for Jiioiiey payable 
by the defendant to the plaintiff for money 
received by the former to the latter's use. 
This implies that the defendant received 
moneys which in fact belonged to the 
plaintiff. It is iin]>c'ssib]e to say that any 
particular debt or rent was received for the 
benefit of any particular tenant-in-common. 
The rulings from Amnachtilla Pillai v. 
Ramasamya Pillai (7), which decide in 
favour of this Article, are all wrong, and it 
is so held in Subha Row v. Rama Row (18). 
My further submission is that Art. 127 or 
120 should apply. Art. 127 provides 
a period of 12 years for a suit by a member 
of the joint family who is excluded to en- 
force a right to share therein. Here joint 
family property means only property which 


(23) 18 C. 10; 17 I. A. 110; 5 Sar, P. C. J. 
535; 9 Ind. Dec. (n. s.) 7 (P C.). 

(24) *3 C. 799; Ind. Dec. (N. s.) 531. 
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was once joint [Amme Rahamrst. Zia Ahmad 
(25), Sultan Begani v. Debt Prasad (26), 
Banco Tewary v. Boon a Tewary (27), 
Bhavrao v. Rakhmin (28) were then referred 
tol. If your Lordships are not with me on 
this point, then I would contend that Art. 120 
would ap]>ly to the facts of the present 
case. It is the residuary Article to be applied 
when there is no other Article applicable. 
I rely upon these cases for my position. 
[Guriidas v. Ram Narain Sahu (29), 
Muhammad Habibullah Khan v. Safdar 
Husain Khan (19), Khadersa Hajee Bappu 
V. Pat hen Veetiil Ayissa Vmmah (14), 
Robert Watson & Co. v. Ram Chand Dutt 
(24), Sanikhi Abdul Rahiman \ . Mahaidin 
Ptdhummal Bivi (16), Marian Beeviamnidl 
V. Kadir Mecra Sahib Taragan (15), Umar- 
daraz Ali Khan V. W Hay at Ali Khan (^o), 
Venkata Reddi v. Kuppu Reddi (31), Sub- 
ha Row V. Rama Row (18), Parsotam Row 
V. Radha Bai (20). 

Mr, P. Narayanamurlhi, (with him Messrsw 
C. Samhasion Rao and K. Kamawna), for the 
Respondents. My submission to your Lord- 
vsliips is that in the circumstances of the present 
case onl}^ Art. 62 or 109 will apply. Art. 120 
is a residuary Article which should be 
applied only if there is no other Article 
that would apply. The family became 
divided in 1905 onl}^ with regard to some 
items of family property there was no 
division. With regard to them we must 
take it thev continued as tenants-in-com- 
mon. >So when one tenant-in-common 
receives money for which another man is 
entitled he receives it for the use of the 
other, vSo Art. 62 is directly applicable 
and the starting point of limitation is the 
dide of the receij)! cf money. Tliis 
view has been taken repeatedly in this 
High Court and the other High Courts from 
a very long time. [Then in support of his 


(25) 13 A. 282 ; A. W. N. (1891) 88 ; 7 Ind 
Dec. (N. S.) 177 (F. B.). 

(26) 30 A. 324 ; A. W. N. (1908) 126 ; 5 A. L. 
J. 352 ; 4 M. L. T. 38, 

(27) 24 C. 3«9;*I2 Ind. Dec. (n. s.) 873. 

(28) 23 B. 137; 12 Ind. Dec. (ns.) 91 (F. B ), 

(29) ToC. 860; II I. A. 59; 8 Ind. Jur. 322; 4 
Sar. P. C. J. 548; 5 Bid. Dec. (n. s.) 575 (P- C ). . 

(3(1) T9 A. 169 ; A. W. N. (1897) 34 ; 9 Ind. 

Det\ (N, s.) III. 

(31) 6i Ind. Cas, 762; 13 L. W. 260, 
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position Vakil referred to the following 
cases: Arunachala Pill at v. Ramasamya 
Pillai (7), Tellis v. Saldanha (8), Vaidya- 
natha A iyar v. A iyasami A iyar (9) , A vancha 
Lakshminarasamma v. Avancha Lakshamma 

(10) , Segu Chidamharamma v. Segic Balayya 

(11) , Mahomed Wahih v. Mahomed 
Ameer (12), Thomas v. Thomas (21), 
Kundun Lai v. Bansidhar (32), Thakur 
Prasad v. Pratah (33), MasilMid-din v, 7 w- 
tiazunnisa Bibi (34). 

Further, with regard to profits received 
from immoveable property Art. 109 applies. 
In this view I am supported by Mahomed 
Riasat AH v. Hasin Banu (22). 

Art. 127 will not apply as contended for 
by the appellant, for this is not a suit by 
a member of a joint family who is excluded 
from participation for his share. 

If there is no other Article expressly appli- 
cable then only Art. 120 should be applied. 
It seems that Art. 89 might be made 
applicable. When one tenant-in-common 
receives money belonging to another it must 
be taken that he receives it as agent both 
on his behalf and on behalf of others. Banoo 
Tewary v. Boon a Tewary (27) and 
Gabu V. 7Apm (35) support me in this view. 

The cases relied on by my learned friend 
in support of Art. 120 have no bearing to 
the present case. So my submission is 
that Art. 62 or 89 or 109 must apply. 

Mr. C. S. Vmkaiacha % in reply. — The only 
Article of the Limitation Act that wall 
apply to the facts of the present case is 120. 
I am supported in this view by Marian 
Beeviammal v. Kadir Meera Sahib Taragaii 
(15) and Sarakhi Abdu' Rahiman v. 
Mahaidin Pathummal Bivi (16). 

OPINION. 

Schwab6» C. J. — The question referred 
to the Full Bench is *‘What are ihe 
Articles of the Limitation Act of 1908 
applicable to certain money and profits 
received by two brothers or their representa- 
tives under the following circumstances 
Three brothers had been members 

(32) 3 A. 170; 2 Ind. Dec. (n. s.) 89. 

(33) 6 A 442 ; A. W. N. (1884) 154 ; 4 Ind. Dec. 

(N. S.) XOO. 

(34) 27 Ind. Cas. 533 ; 37 A. 40 ; 12 A. I, J. 
<256. 

( 35 ) 59 I»d, Cas, 357; 45 B, 313; 22 Com. L. 

xa 89 « 


of ati undivided joint Hindu family. In 
1905 they separated and appointed arbi- 
trators to divide the ancestral property. 
Before division was complete, disputes 
arose and the properties remaining undi- 
vided were left in the hands of different 
members of the family until in 1917 this suit 
was brought for partition and for account. 
It is found, and no doubt correctly, 
that the properties remaining undivided 
were held during the period in question 
under a tenancy-in-common. Money was 
received from debtors in respect of debts 
which were owned in common, and rents 
and profits partly in money and partly in 
kind were received in respect of lands 
also owned in common. When asked to 
account and pay for the shares of the other 
co-owners, the defendants set up the Limi- 
tation Act in answer, and there being a 
conflict of judicial v'ews on the subject, 
it is for us to decide which Article in the 
Schedule of the Act appl'es. 

The Articles relied upon by those who 
claim to keep what they have received 
were Arts. 62 and 109, whereas plaintiff 
relied on Art. 127 or 120. 

I agree that Arts. 109 and 127 have no 
application on the grounds stated in the 
order of reference. 

Art. 62 relates to suits for money payable 
by the defendant to the plaintiff for money 
received by the defendant for the plaintiff's 
use. These are technical terms of the 
Law of England used to cover a great 
variety of cases in which it can be said that 
the defendant has received money wh ch 
really belongs to the plaintiff. There is, 
however, one case in which that form of 
action would not lie in England and that 
is by one tenant-in-conimon against another 
who has received more than his share. 
In fact, in such a case, until the passing of 
the Statute TV Anne Chapter XVI, section 
27, no action would lie at all and by 
that Statute an action was permitted but 
only for an account. In Thomas v. Thomas 
(21), one of two tenants-in-common of some 
lands alleged that the other alone has receiv- 
ed all the rents arising from those lands 
and he brought his action for money had 
and receved. It was he'd by the Court 
of Exchequer (the judgment o‘ the Court 
being delivered by that very eminent 
Judge Park, B.) that no such action lay, 
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the reason being that the rents remained 
undivided and no one tenant-in-common 
was entitled to any specific part, and further 
the collecting tenant-in-common would be 
entitled to all just allowances which could 
not be given in that form of action but could 
be given in an action for an account which 
under the Statute was permitted. It is 
worth observing that in Mahomed Wahih 
v, Mahomed Ameer (12), in which it was 
held that Art. 62 applied to a case some- 
what similar but in my view distinguish- 
able from this, Harrington, J. state > that 
the ground of decision in Thomas v. Thomas 
(21) was that the plaintiff was bound to 
pursue his remedy for an accoimt under 
IV Anne, which in my view is not correct, 
while Mookerjee, J. states the giound of 
the decision correctly but giv^es no effect to 
it. This, in ray judgment, is in itself a 
sufficient ground for holding that Art. tz has 
no application to this case, it being quite 
impossible to say that any particular debt 
or rent or profit or any part of either was 
received for the use of any particular tenant- 
in-common. Indeed on partition any of 
the debts or rents or profits might 
be awarded in tolo to any of the tenants- 
in-common and further in this case each 
of the tenant-in common was collecting 
part of the common properties or the income 
from it and no doubt incurring expense in 
so doing. An action for an account would 
be appropriate, an action for money had 
and received would, in my judgment, be 
quite inappropriate. This view was taken 
in Subba Row v. Rama Row (18) in which it 
was held that Art. 120 and not Art. 62 
applied in similar circumstances. 

There are a large number of cases in the 
High Courts of India which decided in 
favour of Art. 62 as against Art. 120. 
Some are distinguishable. With those that 
are not, I do not agree. Of the Madras cases 
the earliest is Arunachala Pillai v. Rama- 
samya Pillai (7) and this case has been treat- 
ed in later cases as an authority for holding 
that Art, 62 applied to moneys collected 
by one of several tenants-in-common. It 
did not so decide, for, in that case a debt 
had been collected by one of two brothers, 
each of whom was entitled to a third of 
the debt : but this was after partition 
and the debt had on partition been divided. 
The collecting brother had no authority 


or right to collect his brother's one-third 
share and it was a specific sum which the 
brother was alone entitled to and for which 
an action for money had and received would 
properly lie. Tellisw, Saldanha (8), Vaidya^ 
naiha Aiyar v. Aiyasami Aiyar (9), Rama^ 
lagu Servai v. Solai Servai (36), Segu Chu 
dambarammav. SeguBalayya (ii), Avancha 
Lakshminarasamma v. Avancha Lakshamma 
(10), Benode Lai v. Preo Nath (37) purported 
to follow Arunachala Pillai v. Rama.amya 
Pillai (7), but they really extended the 
doctrine to cases like the present. To the 
same effect are Banoo Tewary v. Doona 
Texmry (27), Mahomed Wahib v. Mahomed 
Ameer (t2), Kundun Lai v. Bansidhar (32), 
Thakur Prasad v. Pariah (33), Masih-ud-din 
V. Imtiazunnisa Bihi (34), Amina Bihi v. 
Na/mimnissa Bibi (38), A bdul Gaffar v. Nur 
Jahan Begum (39). On the other hand, 
the contrary has been held in Sarakhi 
Abdul Rahiman v. Mahaidin Pathummal 
Bivi (16) following Marian Beeviammal 
V. Kadir Meera Sahib Taragan (15), 
Subha Row v. Rama Row (18), Umardraz 
Ali Khan v. W Hay at AH Khan (30) Par- 
sot am Rao Tantia v. Radha Bat (20), Ven- 
kata Reddi v. Kuppu Reddi (31), Gabu v. 
Zipru (35). All these cases decided against 
Art. 02 and, excepting the last, in 
favour of Art. 120. In Subba Row v. Rama 
Row {18) and Venkata Reddi v. Kuppu Reddi 
(31) it was held that Art. 62 does not apply 
to transactions in which the defendant 
is not under a mere duty to hand over the 
moneys which he has received but has 
other duties as well in respect of it. With- 
out going through all these cases in detail, 
for the reasons stated above, I prefer the 
latter series of cases in which it was held 
that Art. 62 did not apply to the former 
in which it was held that, it did. 

Holding as I do that Art. 62 has no appli- 
cat on, it follows that Art. 120 which applies 
to suits for which no period of limitation 
is provided elsewhere in the Schedule would 
apply unless there is some other Article ap- 
plicable, In my ^judgment, Art. 89 has to 

(36) 69 Ind. Cas. 274; 41 M. L. J. 274; (1921) 
M. W. N. 539 

(37) 40 Ind. Cas, 173. 

(38) 27 Ind. Cas. 712 i 37 A. 233 ; 13 A. 

J. 255. 

( 39 ) 29 Ind* 3475 37 A. 4341 23 A h , 
J. 686. 
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be taken into account. This Article applies 
to suits a principal against his agent 
for moveable property received by the 
latter and not accounted for, and the 
period of liuntation is three years from the 
time when the account is, during the continu- 
ance of the agency, demanded and refused 
or, where no such demand is made, when 
the agency terminates. The reference to 
us is wide enough to cover this question. 
But it has not been coirsidered in the Court 
below or by the Reterring Bench and I 
.doubt whether we have really sufficient 
material before us upon wliicii to decide 
whether it applies or not. I think, however, 
that it is desirable to say something about 
it and leave it to the Referring Bench to 
decide whetlier, on the facts which are 
before it, it applies in this case or not. If 
the facts be that these moneys and rents 
and profits were received with the consent 
of all concerned by the various persons 
in possession pending final settlement by 
division, 1 think that in the absence of evi- 
dence to the contrary, each of such persons 
should be cotusidered as receiving as agent 
for himself and his co-owners ; he would 
have authority, express or implied, to receive 
and would be acting upon that authority on 
behalf of the co-owners and not on his own 
behalf adversely to them. We were referred 
to two letters, Exhibits III and M (page.s 
66 and 68 ot the documents' paper), and to 
passages in the judgment of the District 
Judge which seems to indicate that all 
the motaeys, rents and profits were collected 
in fact on behalf of the co-owners, and it 
would,* in my view, be very difficult indeed 
for a person collecting undivided parts 
of an estate in this manner to say that he 
was acting otherwise than for the benefit 
of himself and other co-owners. In Banoo 
Tewary v. Doona Tewary (27) on facts simi- 
lar to these it was held that the defendarrt 
was acting on behalf of other co-sharers as 
their agent in the realisation of their shares, 
and in a recent case in Gabu v. Zipru (35), 
where an elder brother after partition by 
agreement with his brothers realised parts 
of the estate, it was held that he acted as 
agent and that Art. 89 applied. With 
this judgment 1 fully agree. That case 
differs' from this only in that there was in 
t^t case an express agreement that the 
el^r " 'brother " shbuld ^realise and divide 
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among the three brothers while in this case 
there is no such agreement. But such an 
agreement can be implied as well as express, 
and, in the absence of evidence to the con- 
trary, in my judgment where one brother 
collects the assets of an estate of which 
he and the other brothers are corowneff?, 
the natural inference is that he is acti:^ 
as agent for himself and the other co-sharers 
and not on liis own account. 

I, therefore, answer the question subniittt^d 
by holding that Arts. (>2, 109 and 127 have 
no application and that Art. 120 applies 
pnly if, applying the ])rinciplcs above enun- 
ciated, it is held on the facts that Art. 89 
does not ap]>ly. , 

The question raised in the order of refer- 
ence is in these words: “If Art. 120 be 
held applicable, the question will still arise 
as to whether the right to sue is to be deemed 
to accrue on the receii)t of the profits or 
when an account is called for and refused'*. 
I am rather doubtful whether that question 
is referred to the Bull Bench for decision, 
though I am inclined to construe the order 
of reference as intending .sq to do. How- 
ever that may be, 1 think that, as the matter 
is before us, it is desirable that we should 
express our views upon it. The questiqn 
turns, on words of Art. 120. “Suit fqr 
which no period of limitation is provided 
elsewhere in this schedule, time from which 
period begins to run is when the right' to 
sue accrues”. In my judgment, and I have 
the support of the authority already refer- 
red to, M avian BceriammaJ \\ Kadir Mrcra 
Sahib Tara,s:an (15), the right to sue 
arises iii this kind nf case when there 
is a demand and refusal for an accotin’t, 
or it could be put a*^ when there is, in fact,' 
an ouster. It really follows from what'll 
have already said that there is no cai^e 
of action on the mere receipt by one of the 
brothers of any particular amount, and it is 
clear to iny mind that the period of limita- 
tion cannot arise until cause of action arises. 
That cause of action does not come into 
being until, at any rate, there is something 
done which shows that the man who got 
the money into his possession is holding it 
adversely to the plaintiff. If Art. 89 is 
held to apply, the same result would follow 
when, during the coutinnance of the agency 
the account is demanded and or 
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when the agency terminates if no such 
demand is made. 

Aylingy J, - -J agree. 

Coutts-Trotter, J.— I also agree. 

Kumaraswami Sastri, J. — This reference 
arises out of a suit for partition. The 
plaintiff, the deceased Dalayya (the father 
of defendants Nos. i to 3) and the 4th de- 
fendant were brothers. The 5th defendant 
is the son of the ist defendant. The 6th 
and 7th defendants are the sons of the 2nd 
defendant. The 8th defendant is the son 
of the 4th defendant who died i)ending 
suit leaving the 8th defendant his legal 
representative. The family was joint and 
undivided and owned moveable and im- 
moveable properties but in 1905 disputes 
arose between the members and the plaint- 
iff and his brothers divided some of the 
family outstandings, moveables and houses. 
Being unable to effect an amicable parti- 
tion of the remaining properties they sub- 
mitted their disputes to arbitration. The 
arbitrators divided some of the moveable 
properties and prepared lists showing the 
division effected by them but did not pro- 
ceed further. The result was that there was 
a partial partition and a large portion of the 
joint properties was not di\dded. »^ome 
of the proi^erlies remained in the posssesion 
of the plaintiff and some in the possession 
of the defendants while some lands were 
.still enjoyed by all the parties in common. 
The cas6 for the plaintitf is that he is en- 
titled to a third share in the joint family 
properties, moveable and immoveable, shown 
in the schedules to the plaint. The reliefs 
which the plaintiff asks for are : (i) a parti- 
tion by metes and bounds of the itnmove- 
able properties s])ecified in the plaint .sche- 
dules, (2) an account of the moveables 
yet remaining undivided and the division 
of them into three equal .shares and (3) 
payment of a specific sum of Rs. 6,150 
wliich he alleges to be due under an arrange- 
ment. The account which he asks of the 
moveables includes, according to the plaint- 
iff, the outstandings due to the family and 
the amounts collected by the defendants 
who, according to the plaintiff, have to ac- 
count for and pay him one-third of the 
collections. Various defences were raised 
but it is only necessary to consider the 
plea p£ limit^ition as regards the amounts 
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collected by the defendants. The District 
Judge in dealing with the question of limi- 
tation held that the plaintiff's claim to 
money is governed by Art. 62 and the claim 
to mesne profits by Art. 109. As the 
period of limitation under these Articles is 
three yQi\Ts> from the date when the money 
or profits were received, the plaintiff's 
action in respect thereof would be barred if 
those Articles apply. The ])laintiff appealed. 
His contention was that the case falls either 
under Art, 127 or Art. 120. In view of 
the conflict of authorities Wallis, C. J. 
and Oldfield, J. have referred to a Full 
Bench the question “What are the Articles 
applicable to the claims for money and 
mesne profits in the present suit?'' 

The facts contained in the pleadings, 
which I have set out above, show that this 
is a suit by a member of a Hindu family, 
some of the properties of which have been 
actually divided by metes and bounds 
and the rest of which arc in the possession 
of the various members who have become 
divided in status, though the projierties 
liavc not been divided by metes and bounds 
or apportioned among the various members 
in proi:)ortion to their re.spective shares. 
The plaintiff in prayer (6) in the plaint 
wants a decree “directing that an account 
he taken of moveables yet remaining un- 
divided as per Schedules F. 0 and H and 
to direct that the same be divided into 
three ccnial .shares and that jdaintiff be 
awarded one share thereof from the de- 
fendants", and in prayer (^/) wan Is a decree 
“directing defendants to pay costs of 
this suit with subsequent profits in res- 
pect of lands in possession of defendants 
till date of delivery and interest on the value 
of moveables from date of plaint to date 
of realization." I am of opinion that the 
proper Article to be applied to a claim 
like the present is Art, 120. 

I shall tirst deal with Art. 109 wliicli 
provides for a suit to recover the profits 
of immoveable property belonging to the 
plaintiff which have been ’WTongfully receiv- 
ed by the defendant and fixes three years 
as the period of limitation, the starting 
point being the date on which the profits 
are received. It seems to me to be clear 
that the receipt of profits by one of several 
tenants-in-common cannot be said to be 
wrongful. The receipt of rents or profits 
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frotti tenants or persons in occupation of 
larnls held in couimon is one of the ordinary 
modes of enjoyment of property and it 
rannot be said that a tenant-in- common 
is not entitled to receive the rents due. 
Tn IVatson & Co. v. Ramchund Dutt (23) one 
co-sharer was in actual occupation of a por- 
tion of joint property and was cultivating 
it as if it was his se])aral e property. Another 
co-sliater wanted to enter upon the same 
land and cultivate it for himself. Their 
I,'Ordshi])s of the Privy C'ouncil held that 
the co-sharer who was cultivating the land 
was entitled to protect liimself by the pro- 
fitable use of the land in good liusbaiidr}^ 
and that the other co-sharer was only en- 
titled to receive liis shares of the profits. 
The matter came up again before the High 
Court as regards the period of limitation 
which governs such cases, and in Robert 
Watson & ( 0. V. Ram Chavd Duit {23) it 
was held that the proper Article to be applied 
was Art. 120. Jt seems to me that if the 
cultivation of land by one co-sharer in the 
ordinary course to the exclusion of the other 
co-sharers is not wrongful tlu* receipt by 
him of the rents and profits from persons 
who are bound to pay the same cannot 
become wrongful so as to attract th^ pro- 
visions of Art. 109. 

It was argued for the appellant that Art. 
127 would apply to cases like the present. 
Art. 127 provides a period of 12 years for 
a suit by a person excluded from joint 
family property to enforce a right to share 
therein, the period starting from the date 
when the exclusion becomes known to the 
plaintiff. It is clear from the pleading in 
the present case that at the date of the suit 
the members of the family were not mem- 
bers of a joint Hindu family in the ordinary 
sense of the term. The effect of the par- 
tial partition of certain properties and the 
reference to arbitration as regards the prop- 
erties undivided as well as the conduct of 
the parties subsequently show clearly that 
they had become divided in status. At the 
date of the suit tlit‘ plaintiff was not a mem- 
ber of a joint family. It is argued for the 
appellant that Art. 127 should be read as 
if the words “joint family property" meant 
property which at one time was joint family 
property and ought not to he confined to 
cases where the i^ropeity is joint family 
property at the date of the suit but to prop- 
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erty in which the plaintiff has a share and 
which is not divided by metes and bounds. 
No authority has been cited in wSupport of 
such a construction of the plain terms of 
the Article. I agree with the learned referring 
Judges that Art. 127 is inapplicable to 
cases where at the date of the suit the prop- 
erty has ceased to be joint family property 
and is held by the sharers as tenants-in- 
comnion. This view is in accordance with 
the decisions in Ammc Raham v. Zia Ahmad 
(25), Sultan Bcgam v. Rehi Prasad (26), 
where it was held by a Full Bench that the 
word “joint" in Art. 127 has a settled and 
well-defined meaning and could not be used 
as descriptive of property held in common; 
Banoo Tewary v. Doona Tewary (27), where 
the learned judges held that Art. 127 pre- 
supposes the existence of some joint family 
and proceeding upon the hypothesis that 
there is a joint family it provides for the 
remedy of a member who is excluded and 
has no application to cases where there was 
disruption of the status of jointness and 
Bhavrao Rakhmin (28). The only other 
Article that could have any application are 
Arts. 02 and 120. Before dealing with the 
a]>plicability of these Articles, I think it is 
necessary to consider the jiosition in Hindu 
lyaw of ])ersons situated like the present 
plaintiff. Till the decision of the Privy 
Council in Suraj Narain v. Iqbal Narain 

(40) , the current of the authority was that 
in order to effect a separation of status 
there must be an agreement, express or im- 
plied, between all the co-parceners. Sw- 
darsanam Maistri v. Narasimhulu Maistri 

(41) deals with this question at great length. 
It has, however, now been settled by the 
decision of their Lordships of the Privy 
Council in Suraj Narain v. Iqbal Narain 
(40) and Girja Bai v. Sadashiv Dhundiraj 

(42) that a separation of status is created 
by a clear and unambiguous expression of 


(,|o) 18 Ind. Cas. 30 ; ^5 A. 80; 13 M. L. T. 
194: 17 C. W. N. 333; II A. L, J. 172; (1913) 
M \V. N. 183 ; 17 C. I4. J. 2S8 ; 24 M. L. J. 3451 
15 liovA, h. K. 45t); 16 (). C. 129; 40 1 . A. 40 
(r. c). 

(41) 23 M. 149; 11 M. I/. J. 353 * 

42) 37 Ind. Ca*!. 321; 43 C. 1031; 20 C. W. N. 
1083 : A, L J. 822 ; 20 M. L- T. 78 ; xs N. 

K. ‘113: (1916) 2 M. W. N. 65; 18 Botn. h. R. 
021 ; 4 L* W. 114; 24 C. L. J* 2071 3X M. L* 

J- 455; 43 L A. 151. (P. C.). 
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the determination of one member to become 
divided. On such a declaration the rights 
and liabilities of the parties are no longer 
those of a joint Hindu family but have to 
be determined on the footing that they are 
not joint tenants but tcnaiiivS-in-common. 
This, however, does not by itself change 
the nature of the suit to be brought for 
the working .out of the rights of such mem- 
bers. The rule of Hindu Law that a 
member of a joint family cannot, except 
in certain specific circunivStances, sue for a 
partial partition is applicable to cases where 
the joint family has been disrupted by 
severance of status between the various 
members. It is clear that, if a member of 
a Hindu family seeks to recover his share 
of any particular item of property, he will 
be met with the plea that the suit is bad 
and that he ought to file a suit for a parti- 
tion of all the available properties in order 
that all the equities may be adjusted bet- 
ween the various partie'i. Lach member 
will have to bring into the hotch-pot the 
properties in his j)ossession and an account 
will have to be taken at least from the date 
when the joint family became divided 
in status of the rents and profits of the joint 
family properties received by any member 
and which are liable to be brought into 
the hotch-pot. Until the properties are 
actually divided, it cannot be predicated 
that any particular item of property would 
fall to any particular member of the joint 
family nor can it be said that any particu- 
lar member of the joint family has a right 
to insist that each item of property shall 
be broken up into as many shares as there 
are sl?arers and that he should get a parti- 
cular share of each item. As far as possible, 
in suits for partition the entire items of 
family property will be allotted to the? mem- 
bers if it can be done without any preju- 
dice to the rights of the others. It may 
thus well be that where a co-sharer has 
received the whole or portion of the monies 
due on a debt due to the family that par- 
ticular item might be allotted to the member 
who has so received or in taking accounts 
it may well be that one co-parcener who 
lays claim to a particular item has overdrawn 
his share and is not entitled to any portion 
of the family property. Under these cir- 
cumstances if a co-parcener should file a 
suit for a specific share in an outstanding 


recovered he will be met with the reply tha ' 
not only is the suit for that share not main- 
tainable but that the liability of the parties 
should be adjusted with reference to 
the taking o! the general accounts, It 
is difficult to see how in such cases Art. 62 
can be applied. As pointed out* in 
A ugustimis V. Nerinckx (43) where no speci- 
fic sum is claimed but an account is asked 
for, the action is not a mere Common I^aw 
action to recover monies had and received 
and a plaintiff may in a proper case claim 
an account of the monies due to him. If 
a separate suit for partition cannot, except 
in certain specified cases, be brought for each 
item recovered, I think the only equitable 
course is to treat the cause of action in 
respect of a partition of family property as 
single and indivisible and to apply the same 
period of limitation as regards moveable 
property including outstandings collected. 
A distinction ought to be drawn between 
cases where the suit is one for a partition 
of joint family properties, one of the items 
for partition being the collections made 
by one or the other of the members of rent 
or outstandings due to the family, and cases 
where no account is necessary owing to 
the only item for division being property 
held in common. For example, if nothing 
more appears than that a debt is due to 
two or more persons jointly and one has 
collected it, the only question is 
w^hether the collection was made, and 
the shares being ascertained there is 
no necessity to take an account. 
On the other hand, in cases where a parti- 
tion has to be effected of properties that 
were once held as joint tenants and subse- 
quently as tenants-in-common, the account- 
ability of each member being an essential 
element in the consideration of the division 
of shares, it would lead to injustice if in tak- 
ing accounts each member is allowed to keep 
whatever be collected three years prior to 
the suit. In Subbci Row v. Rama Row (18) 
it is pointed out that Art. 62 of the Limita- 
tion Act can only apply to cases where a 
definite sum of money has been received 
by the defendant and which the law says 
he must hold for the use of the plaintiff 
and that it is not applicable to cases where 
the defendant is asked to account for 

( 44 ) (x88i) 16 Ch. D 13; 43 L T, 458; 29 W. B. 
225. 
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monies and where the person collecting is 
entitled to just allowances. The learned 
Judges refer to various cases and point out 
that in cases where Art. 62 was applied 
there was no question of rendering an 
account In Muhammad Habibullah Khan 
V. Safdar Jlusain Khan (19) the learned 
Judges, on the authority of Gurudas v. 
Ram Narain Sahu (29), applied Art. 120 
and held that Art. 62 of the Tirni- 
tation Act does not apply to cases of an equi- 
table claim against a trustee liable to account, 
in which the relief sought is to have an 
account taken of the trust properties and 
to recover what might be due, as the form 
in which the suit is brought is not that of 
an action for money had and received for 
the plaintiff's use, this form of suit not 
affording a sufficient relief. In Khadeysa 
Hajce Bappu v. Put hen Vcciiil Ayissa 
XJmmah (14) it was held by a Full Bench 
that a suit for partition of property left 
by a Mohammadan intestate was governed 
by Art. 120 as regards tiioveables and 
Art. 144 as regards immoveables. In 
Robert Watson cr Co, v. Ram Chand Butt 
(24) it was held that a suit by one of 
several joint tenants to recover com- 
pensation for the use and occupation by 
some of the joint tenants of part of the 
joint lands to the exclusion of the other 
joint tenants is governed by Art. 120. 
Sarakhi Abdul Rahiman v. Mahaidin PathU' 
ammal Bivi (16) it was held that in a suit 
for partition by a Mohammadan lady 
against her co-heir.s a claim for the amount 
of a mortgage-debt due to the deceased 
intestate collected by the defendants was 
governed by Art. 120 and not Art. 62. 
In Marian Beeoiammal v. Kadir Meera 
Sahib Tara^an (15) a suit was filed by a 
Mohammadan lady for a share of her hus- 
band's property 23 years after her husband's 
death. vShe wanted to recover one-eighth 
share of the sum of Rs. 28,000 which was 
cash left by her husband. The suit was 
dismissed by the Subordinate Judge as 
being barred. On appeal it was held that 
the proper Article to apply was Art. 120. 
The learned Judges observe : “Thedefend- 
ant.^ having taken possession o the prop- 
erty as teuants-in-cominon, they must 
be deemed to have been in possession of 
such property on behalf of themselves and 
t)f the plaintiff and it lies on them to show 


that so far as the plaintiff is concerned, the 
character of their possession was changed 
six years before the date of their suit. The 
judgment of the Judicial Committee in 
Corea v. Appuhamy (44) would show that 
mere intention on their part is not enough 
to change the character of that posse.ssion'/. 
In Ganesh Butt Thakoor v. Jcimch Thakoo- 
rain (45) the suit was one for a partition of 
moveable and immoveable properties. An 
i.s.sue was raised as to whether the suit was 
barred by limitation as regards the move- 
able properties and the Subordinate Judge 
dismissed the suit as regards moveables 
on the ground that it was filed after 
the lapse of three years from the date 
when, according to the plaintiff, the cause 
of action arose. The High Cout held that 
no portion of the plaintiff's claim was 
barred and this view was upheld by the 
Privy Council. Though their Lordships of 
the Privy Council did not discuss the parti- 
cular Article under which a suit for X)arti- 
tion would lie, it is cleat that they dissented 
from the view that the three years’ rule 
was applicable to cawses of partition where 
the claim is inter alia for the recovery of the 
plaintiff's share in the bond debts and 
decrees realised by the defendant. In Vmar^ 
daraz Ali Khan v. W Hay at Ali Khan (30) 
it was held that a suit brought by some of 
the heirs to recover from the widow of a 
deceased Mohammadan a sum of money 
realised by her on account of a mortgage- 
debt due to the deceased was governed by 
Art. 120 of the Secondv^'chedule tothe Indian 
Limitation Act. In Venkata Rcddi v. Kuppu 
Rrddi (31^ Art. 120 was applied to a suit 
for partition as regards the income derived 
from the joint properties. Wallis, C. J. 
observed : “The next question is with regard 
to the period of limitation within which 
the plaintiff is entitled to recover the income 
from the defendants, in respect of the por- 
tions of the properties which ought to have 
fallen to his share but which were enjoyed 
by them. It has been contended that the 
case is governed by Art. f)2 which applies 
to suits, i, c,y for monty payable by the 
defendant to the plaintiff for money received 
by the defendant for the plaintiff's use. 

(44) (19135) A. C. 230; 81 L J. P. C.'isx ; ro5 
L. T. 836. 

(45) *41 202; 14 M, L. J. 8; 31 I. A. 10; 8 C W. 

N. 146; 8 Sar. P. C. J. 375; 6 Bom. L. R. i (P. Q,). 
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The scope of this Article in cases like the pre- 
sent has been considered in Subba Row v. 
Rama Row (18), where it has been pointed 
out that it does not apply to transac- 
tions in which the defendant is not under 
a mere duty to hand over the money which 
he had received but has other duties as 
well in respect ot it/' In Parsotam Rao 
Tantia v. Radha Bai (20) where property 
was owned by three brothers as tenants- 
in-comnion and the rents were received 
by one ol them as he was the karta 
of the iamily it was held that a suit by a 
widow of one of the members to recover 
from the manager her husband's share of 
money received by him as manager but 
owned b}^ all the members of the family 
in equal shares was not a suit for money 
had and received but was one to which 
Art. 120 of the T/imitation Act applied. 
Richards, C. J., and Banerjee, J.. observed: 
" Reading, however, the plaint as a whole, 
and having regard to the nature of the evi- 
dence and the defence, we think that the 
suit was in reality a suit for partition of 
the moveable and immoveable property 
which had been held by the three brothers 
and in which the plaintiff's husband had 
a third share” and held that Art. 120 was 
applicable to a suit of that kind. 

Many of the cases cited by Mr. Narayana- 
murthi for the respondents are cases 
where the claim was not for a partition 
between the members of a joint family 
which had become separate in status and 
in which an account was necessary to be 
taken to establish the liability of the various 
members to each other. Mahomed Wahih 
V. Mohamed Ameer {12) was a suit to 
recover the share of the plaintiff in respect 
of hxszurpeshgi leases, the income of which 
the defendant had recovered from the 
lessees. Ramalagu Servai v. Solai Servai 
(36) was not a suit for partition but a suit 
to recover a debt which one member of a 
Hindu family which had become divided 
had collected and had not paid over 
to the other* Sankunni Menon v. Govinda 
Menon {46) was a case where the Kar- 
navan of a Malabar Tarwad sued a 
junior for the recovery of a sum 
or Tarwad money received by the latter 
and not paid over to the Karnavan. As 


5) 14 Ind. Cas, 37 3^11 tt 
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no partition is possible in the case of Mala 
bar Tarwads and as the junior member 
had no right to receive the monies when 
the Karnavan was in managenrent, the 
case was a simple one of money received by 
one member who did not pa}?^ it to the right- 
ful person. Syud Loot/ Alt Khan v. 
Afzuloonistia Begum i.\i) also related to 
the recovery of the plaintiff’s io-24th 
•share of a .sum of Rs. 2,00,000, paid by a 
debtor in respect of a debt due to the joint; 
family and the only question was whether 
the claim was barred by limitation and 
there was no question of accountability or 
partition of joint family property. Wchor 
AH v. Gaddai Behari (48) was a case where 
one of two decree-holders, without the know- 
ledge of the other decree-holder, transferred 
the decree to another person who executed 
the decree and recovered the money, and 
it was held that, if there was any cause of 
action against the transferee, it would be 
for money had and received and the suit 
would be governed by Art. 60 of the Ivimi- 
tation Act of 1871 which corresponds to 
Art. 62 of the present Act. Bimdc Lai 
V. Preo Nath (37) was a case where one of 
several co-sharers landlords filed a suit 
for arrears of rent and made the other co- 
sharers party defendants along with the 
tenants and prayed that, if the co-sharers 
had received the rents, the plaintiff should 
be paid his portion. It was found that 
the rent was paid by the tenants to the 
landlord defendants and the qiiestioU was 
whether the suit was barred. It was held 
that Art. 62 applied to such a ca.se, even 
though the defendants when they received 
the money did not intend to pay it to the 
plaintiff. Thakur Prasad v. Pratah (33) 
was a suit by one of two divided members 
of a joint Hindu family for the recovery 
of a specific amount, being his share of a dec- 
ree debt due to the family which the de- 
fendant had realised. Dalip Singh v. Tul- 
shi Ram (49) was a case where certain prop 
erty was purchased by a person in his 
own name but for the benefit of himself 
and another. The purchaser refused to 
account for the profits and a suit was filed 
against him. It was held that the transac- 
tion in that case created the defendant a 

(47) 9 B. E. R. 348; 16 W* R. ao (P, C.). 

{48 2 C. E R. 165. 

49) A. W. N, (1887) 91. 
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trustee for th3 plaintiff and that the money 
received by the defendant which he was 
bound to pay over \o his cestuis que truslcnt 
was money received for the use of the ccstuis 
que trusient and fell under Art. 62 and not 
Art. 109 of the Limitation Act. It is un- 
necessary to consider how far this decision 
is right, having regard to the finding that 
the defendant was a trustee for the plaintiff 
and to the applicability of section 10 of 
the Limitation Act to such case.s. Abdul 
Gaffar v. Nur Jahan Begum (39) was a 
case where a Mohammadan obtained a suc- 
cession certificate to realise the debts of his 
deceased uncle and recovered some of them. 
A suit was filed by the widow of his co-heir 
for an account of the sums he collected on 
the authority of the succession certificate 
and for the recovery of her husband’s shares 
and it was held that Art. 62 was applicable 
to that ca.se. With all respects, I do not 
agree with the learned Judges in their 
attempt to distinguish this case from the 
decisions in Umardamz AH Khanx. W Hay at 
Ali Khan (31) and Mahomed Riasat AH 
v. Hasin Banu (22); and if it is authority 
for holding that in suits for partition and 
account Art. is applicable, I would res- 
pectfully dissent from it. I find it difficult 
to see how a case where one of the heirs 
takes charge of the cash left by the deceased 
and does not pay over the share of the others 
can be distinguished from a case where 
the heir receives money from a debtor, and 
in Mahomed Riasat Ali v. Hasin Banu 
(22) their Lordships of the Privy Council 
held that as regards monies taken possession 
of by one heir the suit was not barred at the 
expiry of three years. Treating it as a 
suit for partition, the decision in the same 
volume at page 318 [Parsotam Rao Tantia 
V. Radha Bai (20)], which I have already 
referred to, would apply. In Masih-ud-din 
V. Bibi Imtiazunnisa (34) it was held that 
where, pending arbitration, in respect of the 
distribution of the estate of a deceased person 
amongst his heirs, the estate was by their 
consent put in charge of a third party who 
was to realise the assets and pay the debts, 
a suit by one of the heirs to recover from 
such person her share was a suit for money 
had and received and was governed by 
Art. 62 of the Limitation Act. This decision 
is in direct conflict with Subba Rao v. Rama 
(18). Lakhpai Pand&y v, j0ng Bahadur 


Pandey (50) was a suit to recover the share 
of a person who was entitled to it out of 
tlie monies collected in respect of certain 
bonds which stood in the name of the defend- 
ants or some of them and in which he was 
a co-sharer. It was held that Art. 62 was 
applicable. This was not a case where 
there was any claim for partition or any 
account was asked for. Dulabh Vahuji v. 
Bansidhar Rai (51) was a case where a per- 
son who was entitled to a share in a desk- 
pande vatan sued to recover monies collected 
by his co-sharer and it was held that Art. 
62 of the Limitation Act applied. 

The only case which so far as I can see 
really touches the question is Vaidyanatha 
Aiyar v. Aiyasamy Aiyar (9) where there 
was a partial partition between the members 
of a Hindu family. The greater portion 
of the properties had been divided and the 
parties subsequently continued to live sepa- 
rately. It was held that in such a case 
where the members of the joint family 
had become divided in status no member 
liad a right on behalf of the others to recover 
any debt due to the family and where it 
was so recovered it was not joint family 
property so as to attract the provisions of 
Art. 127 of the Limitation Act, the Article 
applicable in such cases being Art. 62. It 
was also held that the principle that the 
povssession of one tenant-in-common is to be 
deemed possession of all and limitation 
begins to run only after the exclusion of 
any tenant-in-common or adverse possession 
is set up, would not apply in the case of 
joint families after a complete separation 
in status. The latter proposition can hardly 
be good law having regard to the decision 
in Kumarappa Chettiar v. Saminalha Chettiar 
(6). It is difficult to see how a mere separa- 
tion in status could by itself make posses- 
sion by one member hostile to the otheror 
by itself amount to ouster. As regards the 
applicability of Art. 62, the learned Judges 
do not discuss the cases there ref erred to 
where Art. 120 has been applied to claims 
for partition. Of the cases referred to by the 
learned Judges, Arunachala Pillai v. Rama-- 
samya Pillai (7) was not a suit for partition 
but a suit to recover a specific share of a joint 
debt collected by the father of the family^ 
Thakur Pra ad v. Pratab (33) , which wag 

50^ 40 lud, Cfts. 37. 
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referred to, was also a similar case, and 
Banoo Ternary v. Doona Tewary (27) has 
already been referred to by me. As regaids 
Tellis V. Saldanha (8) the main question 
there considered was whether there was 
a survivorship as between two Native Chris- 
tian brothers. It was held that as regards 
the claim for the share of the rents by one of 
the persons so entitled/ Art. 62 applied, and 
there is hardly any discussion on the sub- 
ject. Kundun Lai v. Bansidhar (32), which 
was relied on, was also not a suit for general 
partition but only a suit by one of two 
heirs to recover his share of money which 
the other heir got from a person in respect 
of money due to the family. 

Reference has been made to the English 
law that a tenant-in-common cannot main- 
tain an action for money had and received 
against his co-tenant. Prior to the Statute 4 
and 5 Anne Chap. XVI which gave a right 
of action by a suit for an account by one 
joint tenant or a tenant-iii-common against 
the other of the rents and profits received 
in excess of his share there was no remedy 
at Common Law. In Thomas v. 'Thomas 
(21) it was held that one tenant-in-common 
of real property cannot maintain an action 
for money had and received against his co- 
tenant, his remedy being by an action of 
account under 4 Anne Chap. XVI, section 
27. So far as I can see, this decision has not 
been dissented from and an action for money 
had and received would not lie in England. 
This rule has not been applied to cases bet- 
ween joint tenants in India. The only 
case where, so far as I can see, the English 
doctrine was considered is Mahomed Wahib 
V. Mahomed Ameer (12) where Piarring- 
ton, J., in meeting the contention that one 
tenant-in-common cannot maintain an action 
for money had and received against his co- 
tenant, was of opinion that the ground of 
decision in Thomas v. Thomas (21) was that 
the plaintiff was bound to pursue his sta- 
tutory remedy for account under 4 Anne Chap. 
XVI, section 27. Mookerjee, J . simply stated 
that under English law one tenant-in-com- 
mon cannot recover in an account for money 
had and received against another who has 
received more than his share of the profits 
and referred to the Statute 4 Anne Chap. XVI, 
section 27 and Thomas v. 'Thomas (21). He 
decided that Art. 62 of the Limitation Act 
JJia vi^w evidently wa$ that the 


tgt 

rule was not applicable to India. The 
referring Judges were inclined to the view 
that this principle is equally applicable 
to cases arising in India. The decisions 
in India I have referred to assume that 
a tenant-in-coiimion has a right of 
action for money had and received against 
his co-tenant and it is argued that 
as Courts in India are not hound by the 
technical rules and procedure in England 
but have to adrnini.ster justice on broad 
principles of equity and good conscience 
in cases where there is no statutory enact- 
ment relating to a particular subject and as 
there is nothing against equity or good 
conscience in one co-sharer suing to recover 
monies received by another in excess of his 
share without the necessity of having to 
take the cumbrous procedure of filing a 
suit for an account, Courts in India ought 
not to apply the rule in Thomas v. 'Thomas 
(21) that an action will not lie except for 
an account as between tenants-in-conimon* 
It is unnecevSsary to deteimine this wide 
question, as I am of opinion that in suits 
for partition between members of a joint 
and undivided Hindu family who have 
become subsequently divided in status, 
the plaintiff being entitled to ask for an 
account and the relative rights and obli- 
gations of the parue.-i being dependent 
on the taking of the account wh.ch would 
include not only the properties moveable 
and immoveables in the possession of each 
member but also the assets of the iamily 
including the outstandings and rents and 
profits collected, the action for partition and 
the reliefs claimed in it cannot be brought 
under Art. 62 of the Limita.ion Act. Even 
in ca es where A t. 62 has been appli d, 
it seems to me hat Couits have not 
given sufficient weight to Art. 89 of the 
Limitation Act. In cases of recept by 
one member of a joint family, though divid- 
ed in status, of sums due to the family it 
may well be that the person making Ihe 
collection is acting on behai of the other 
members and it need not necessarily be 
assumed that because there was a division 
of status there is necessarily a dishonest 
intention on the part of the person who 
is collecting the outstandings to appropri- 
ate the money to himself. Very often the 
receipt of rents is by the person who, when 
the family was joint and before separation 
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in status, wa>s the managing member of 
the family. In cases where the properties 
of the joint family stand in the name of 
different members the receipt is very often 
by the person in whose name the particular 
item stands. Sometimes when the mem- 
bers of the family live in different places 
the receii)t is by the person who resides at 
the place where the debtor happens to be 
or which is most convenient for collection. 
In all these cases the mere fact that a mem- 
ber declares his intention of separation 
does not amount to notic'c to tlie debtors 
not to pay. Except in cases whene one 
member of the joint family has given notice 
to the other member or members not to 
receive monies due to his co-sharers and 
has informed the debtors not to pay, I do 
not think the collection by one of the co- 
sharers necessarily imports an intention 
on his part tf) appropriate the monies collect- 
ed to his own use and not distribute them 
among the sharers when demanded. The 
mere fact that the person receiving the 
money was not expressly authorised after 
the division in status to collect it would not 
affect his liability as agent. I may in this 
connection refer to the decision of the 
House of Loris in Lydl v. Kennedy (52) 
where it was held that the collection of 
rents by a person on behalf of another, 
though unauthorised, may be ratified by the 
true owner and that such ratification may 
be expressed by a suit brought for an account 
within a reasonable time. Gabu v. Zipm 
(35) was a case where the learned Judges 
applied Art. 89. They dissented, and in 
my view rightly, from the decision in Banoo 
Ternary v. Doona 2 'ewary (27), where the 
learned Judges applied Art. 62 inspite 
of their holding that the defendant was 
acting on behalf of his co-sharers as their 
agent in receiving their share of the monies. 
It seems to me that in cases where the suit 
is not one for partition after the taking of 
an account the question may still arise 
whether or not the defendant acted as 
the agent, express or implied, of the jilaint- 
iff in making the collections and, if so, it 
seems to me that the proper Article to 
apply will be 89 and not 62. 


(521 (1889) 14 A. C. 437; 59 L J* Q. B. 268; 62 
h T, 771 38 W*R. 333 * 
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My answer to the reference is that in a 
suit for partition where a claim is made for 
an account being taken of the moveable 
properties, outstandings and collections 
made by the various members in respect 
of properties in which the parties were 
once joint but who subsequently becan.e 
separate in status the proper Article to apply 
is Art. 120. The period of limitation will 
run from the demand of the share by the 
plaintiff or refusal by defendant. The 
receipt by the co-tenant is not wrongful 
ami, consequently, his i^ossessioii cannot be 
wrongful till he refuses to deliver the share 
of the co-tenant he has received or set itp 
a hostile title to the knowledge of the co- 
sharer. The observations I have referred 
to in Marian Bcevianinial v. Kadir Mccra 
Sahib Taragan (15) support this view. 1 
may also refer to vVrmA’/b Abdul Rahiman 
V. Muhaadin Pathnninml Bivi (ib) where 
Marian Becvianinuil v Kadir Mccra Sahib 
Taragan (15) is approved of and followed. 

DevadosSy J. — The question referred for the 
opinion of the Ihtll Bench is “What are the 
Articles applicable to the claims for nlohey 
and mesne profits in the present suit V\ 
In order to understand the question fully 
it is necessary to set out a few facts. The 
plaintiff , his brothers Dalayya and' 4tb de- 
fendant with sons and grandsons constituted 
a Hindu joint family till 1905, In that 
year, the plaintiff and his brothers became 
separate in interest and divided some of 
the family properties. Other pri^perties re- 
mained undivided owing to disputes bet- 
ween the brothers till 1917, when the plaint- 
iff brought the present suit for the division 
of the remaining properties. No question 
of limitation arises as regards the immove- 
able properties. As regards outstandings 
and mesne profits the defendants contend 
that the plaintiff's claim for liis share of 
outstandings realised by them is barred 
by limitation under Art. 62 and as regards 
mesne profits his claim is barred under 
Art. 109 of the Schedule i of the Liniitation 
Act of 1908. The plaintiff's contention is 
that as regards liis share of outstandings 
collected, Art. 120 of the Limitation Act 
applies and as regards mesne profits Art. 
127 applies. It is strongly contended be- 
fore us by Mr, Narayanamurthi for the, 
sespondeatd that the pioper Article to apply 
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to the case of outstandings collected is 
Art. 62 of the ^imitation Act. 

Column I of Art, 62 reads thus : — 
‘ for money payable by the defendant to the 
plaintiff for money received by the defendant 
for the plaintiff's use.’ This Article is taken 
from the well-known form of action for 
money had and received. What averments 
are necessary to sustain the action can be 
seen from the following passage from Bullen 
on Leake’s Precedents of Pleadings, page 
257 (6th Edition) : ‘'In actions for money 
received to the plaintiff’s use, the statement 
of claim should in all ca.ses state clearly, by 
way of particulars or otherwise, the facts 
relied on as showing that the money was 
received to the use of the plaintiff.” 

I shall first examine the cases relied on by 
Mr. Narayanamurthi in support of his con- 
tention. In Arunachala Pillai v. Ramammyct 
FiUai (7) it was held that Art. 62 applied 
to the plaintiff's claim to a specihe debt 
due to the family said to have been collect- 
ed by the father after a decree for partition. 

In the decree for partition there was a 
declaration that the plaintiff was entitled 
to a third share of the .specific debt and the 
plaintiff did not choose to give the debtor 
notice that he was entitled to a third 
share of the debt. It was contended that 
section 10 of the Limitation Act applied 
to the facts of the case and that the father 
was a trustee for the sons. The Court held 
that the father was not a trustee and that 
the plaintiff's claim was barred under Art. 62 
of the Limitation Act. That decision 
can have no application to the present case, 
as the facts therein are different from facts 
herein. In the present case there was no 
decision by arbitrators or a decree of Court 
that plaintiff was entitled to a third of any 
specific item. When Dalayya collected the 
outstandings due to the family he collected 
what was due to the whole family and not 
any amount specifically due to the plaintiff 
either as a whole or in part. In the next 
case TelUs v. Saldanha (8) the Court held 
co-parcenership and the right of the sur- 
wvorship, which are incidents peculiar to 
Hindu Law, have no application to the mem 
bers of a Christian family, and if one mem- 
ber of such fiimily collects rent to which 
two or more members of such family are 
entitled, the daim for a portion of the rent is 
baned after 3 yeata undet Art, 62 of the 

*3 


Limitation Act. In this case there is 
no question of agency and the mere fact 
that two persons are members of a family 
would not make one the agent of the other* 
In the case of a joitit Hindu family there 
is a managing member who contracts in 
his own name for the family and transacts 
all the affairs of the family and the other 
members cannot question his acts except 
by a .«uit for partition. In the present state 
of the law a mere unequivocal unilateral 
declaration of intention would bring about 
a division of status and that by itself would 
not take away the TJower of the managing 
member to manage the affairs of the family 
in the interests of all its members till there 
is an actual di\dsion of the property. Tellis 
V. Saldanha (8) is not an authority for the 
contention that Art. 62 should be held to be 
applicable to the facts of the present case. 

The decision in Vaidyanatha Aiyar v. 
Aiyusami Aiyar (9) is a direct authority 
for the re.spondcnt’s contention. The learned 
Judges observe at page 198*: ‘‘After the di* 
vision in status of the members of a family 
one of them does not represent the others* 
He is not bound by the dealings of the 
others with reference to any property in 
which a person may be interested. Thus 
after 1892 no member of the family can 
recov^er the debt or any portion of the debt 
that may be payable to the other mexnbers. 
Their right against any debtor would stand 
unaffected by any payment to him and if 
any member as a joint creditor recovers 
the debt he becomes liable immediately 
to pay over the share of his joint creditor 
to him. This also explains the case of 
Ganesh Dull Thakoor v. Jewach Thakoorain 
(45). There, as expressly stated by their 
Lordships, it was not the case of eithgf 
party that there was a partial separation 
or a separation in respect of certain prop- 
erties only, and the debts, therefore, realised 
by the brothers were realised on account 
of their family ; the only question was 
w'hether one of the brothers, as whose re- 
presentative his widow claimed a partition^ 
was separated in interest or continued an 
unseparated member. There was no claim 
advanced by any one of the members, to tbe 
debts realised, to the exclusion of the othef ; 
members of the family. In the case before 
us, as already pointed out, the debt^ were, 
• Page of 32 M.— (.Erf.). 
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not recovered or realised by the first defend- 
ant or any of the other brothers as the repre- 
sentative of the family or on behalf of the 
other members as well. We are, therefore, 
of opinion that Art. 62 applies". 

It is difficult to see how Art. 62 would 
apply to such a case. The Article refers only 
to cases where n'oney was received by de- 
fendant for the plaintiff's use. After division 
in status till outstandings are collected 
and divided or allocated to the various 
noiembcrs of the family each may collect 
what he could and an account will have 
to be taken at the time of actual division. 
In no sense can one member of a family, 
divided in status, but holding property to 
be allocated or divided, be said to collect 
or manage on behalf of any other, unless 
there is an agreement, implied or express, 
to that effect or at least conduct indicating 
an intention to act as agent. Where one 
or some of the outstandings belonging to 
a once joint family is collected by a person 
after the members cease to be joint in 
status it cannot be predicated that such col- 
lection was made for the use of a member 
other than the person collecting. The 
matter would be different if any particular 
outstanding is ear-marked wholly or in 
part to any member and if another 
collects that whole or part, it can be pre- 
sumed that the person collecting it did so 
for the use of the person to whom it was 
ear-marked. This, I think, is the principle 
of the decision in Arunachala Pillai v. Rama- 
samyi Pillai (7). It would be overlooking the 
dear words of Art. 62 and the history of 
the action for the money had and received, 
to apply the Article to the facts brought out 
in evidence in Vaidyanatha Aiyar v. Aiya- 
sami Aiyar {<gi}. The words of theArtides 
of the Limitation Act have to be construed 
strictly, and with the greatest possible 
resect to the learned Judges who decided 
Vaidyanatha Aiyar v. Aiyasamy Aiyar (9) 
I venture to state that Art. 62 should not 
have been held applicable to the facts of 
that case. 

^ The next case relied on by Mr. Narayana- 
murthi is Avanoha Lakshminarasamma 
V. Avancha Lakshamma (lo), wherein 
it was held that Art. 62 applied to 
a case where two brothers jointly 
advanced a sum of Rs. 1,600 on mortgage 
and ona of the brothers realised the mort- 


gage amount without the knowledge of the 
other. Mr. J nstice Sarbisiva Iyer observes at 
page 32f) *: In Sankun vi M enon v. Govinda 
Mcjwn ^46) Penson, J., and myself held that 
Art. 120 should be applied only as a last 
resort in case no other Article is applicable, 
that, Art. 62, relating to money had and 
received for the use of the plaintiff was 
intended to cover all cases where plaintiff 
claims money which the defendant has re- 
ceived but which ex ccqno ci bono the defend- 
ant ought lo refund lo plaintiff and that 
the action for money haa and received, is a 
very extensive and beneficial remedy. I 
think the case of Sefj^n Chidamharamma v. 
Segu Balayya (11), decided by Abdur Rahim 
and Spencer, JJ,, established that such a 
suit as the])resent will be governed by Art. 62. 
The suit in tJiat case was by the 
plaintiff for his share of rent realised by the 
defendant after partition between the 
parties." In Sankunni Menon v. Govinda 
Menon (46) [also reported in I. L. R. 37 
Madras the decision relied on by Sada- 
siva Aiyar, J.\ the junior member of a 
Malabar Tarwad withheld from the Kar- 
navan certain Tarwad money which he had 
got hold of, and a suit by the Kamavan was 
held to be governed by Art. 62, The 
learned Judges say: " As observed in Black- 
stone's Commentaries. Volume III, page 162 
an action lies ' When one has had and re- 
ceived money belonging to another, without 
any valuable consideration given on the 
Receiver's part : for the law^ construes this 
to be money had and received for the use of the 
owner only) and implies that the person so 
receiving promised and undertook to account 
for it to the true proprietor. And, if he un- 
justly detains it, an action on the case lies 
against liim for the breach of such implied 
promise and undertaking; and he will be made 
to repair the owner in damages, equivalent 
to what he has detained in such violation of 
his promise. This is a very extensive and 
beneficial remedy, applicable to almost 
every case where the defendant has received 
money which ex cequo et bono he ought to 
refund,'" Evidently the learned Judges 
have overlooked the basis of the action for 
money had and received that defendant has 
collected or is in possession of money that 
rightfully belongs to the plaintiff and to 
which the defendant is not entitled and that 
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the circumstances in evidence justify the 
inference that the defendant collected it or 
is in possession of it for the plaintiffs use. 
It is not necessary to examine in detail the 
case of Ramalagu Servai v. Solai Servat (36) 
which simply follows Arunachala Pillai v. 
Ramasamya Pillai (7) and Vaidyanatha Aiyar 
V. Aiyasami Aiyar (9). In Banoo Tewaryv. 
Doona Tewary (27) a Bench of the Calcutta 
High Court held that a suit by some mem- 
bers of a joint Hindu family who had sepa- 
rated against the other members of the family 
who collected the family outstandings was 
governed by Art. 62. The plaintiffs 
contended that Art. 127 applied and the 
defendant contended that Art. 62 applied. 
The learned Judges held that Art. 127 
could not apply as it presupposed '' the 
existence of a joint family, and proceeding 
upon the hypothesis that there is a joint 
family it provides that when any member 
of such joint family is excluded from the 
enjoyment of the joint property or any 
portion thereof, the period of limitation 
shall run from the date when the exclusion 
comes to his knowledge. But when there 
has been a disruption of the status of joint- 
ness, it is difficult to conceive that it could 
have been the intention of the Legislature 
that the same provision should apply. The 
case of the plaintiffs is, that everything was 
divided, the family became separate, and 
only those debts were left undivided 
which were not ripe for realization. They 
were to be divided, of course, when they were 
realized. In such a state of circumstances 
it does not appear to us that Art. 127 
would apply.'' They held that the proper 
Article to apply was 62. But with great 
respect to the learned Judges it is difficult 
to understand what follows after the pas- 
sage quoted above, viz., “ The defendant 
was acting on behalf of the other co-sharers 
merely as their agent in the realization of 
their shares in these moneys, and we tliink, 
therefore, that the case is subject to 3 years' 
limitation, and that the claim of the plaint- 
tiffs, so far as items Nos. i, 3 , 3, 4 and 6 
are concerned, is barred . , . . as they were 
realised moie than 3 years before the institu- 
tion of the suit." If the defendants acted as 
agents of the plaintiffs and other sharers the 
proper Article to apply was 89. From the 
report of the case it does not appear that 
plaintiff sought to bring his case under 


Art. 89 or 120 of the Limitation Act. 

The facts of the case in Mahomed Wahih 
V. Mahomed Ameer (12) are that B received 
from C money due on two deeds of mortgage. 
A who was entitled to a share of the money 
instituted a suit for recovering his share 
from B more than 3 years after the receipt 
of the money by B. Held that the money 
was received by B forA's use and that, there- 
fore. the suit was governed by Art. 62 and 
not by Art. 120. The lower Courts 
found that the money was not received for 
plaintiff's use and following Nund hall Bose 
v. Meer A boo Mahomed (53) held that 
Art. 62 did not apply. The learned 
Judges dissented from the view expressed 
in Nund Loll Bose v. Meer Aboo Mahomed 
(53), quoted with approval the passage from 
Blackstone’s Commentaries already ex- 
tracted and decided that the money was 
received for plaintiff’s use because the defend- 
ant unjustly detained it for his own benefit. 

Mr. Justice Harrington refers to the 
case of Thomas v. Thomas (21) and says: 
" That case lays down that one tenant-in- 
common of real property cannot maintain 
an action for money had and received against 
his co-tenant. But the ground of that 
decision was that the plaintiff was bound 
to pursue his statutory remedy for account 
under 4 Anne, Chapter XVI, section 27. So 
it does not affect the present case." With 
the greatest respect I may observe th^t the 
case of Thomas v. Thomas (21) has not 
been correctly understood by the learned 
Judge. By the Common Law, a tenant in- 
common could not bring an action against 
his companion for money had and received. 
Parke Baron in delivering judgment in 
Thomas v. Thomas {21) said: It is ex- 

pressly laid down that no action of account 
lay by the Common Law by one tenant-in- 
common against his companion for taking 
more than his share of the profits, unless 
where he had constituted him his bailiff to 
receive them. Now, this want of remedy 
by the Common Law was provided for by the 
Statute 4 Anne, Chapter XVI, section 27, 
which enables one tenant-in-common to 
maintain an action of account against the 
other as bailiff for receiving more than his 
due share or proportion, in which case, 
how^ever, be is entitled to all the rights 

(53) 5 C. 597; 5 C, L. R 45: ^ Ind. Dtc. 

(R. S.) 9SS. 
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aiid Indeiiniities of i\ Recievtr, and conse- 
quoutly would lx.* able to show that the 
money had ]\.'en lost without liis faidt ; 
wherL\'i.s, iii an action for money received to 
the nse of another, the defendant is liable 
ff>r the money absolutely. It is clear, there- 
fore, that the Statute of Anne only jj;ivcs an 
action of account, in which the Receiver 
won -cl be entitled to all just allowances ; 
and, if so, that this action for inone}" had 
and received will not lie.” 

In an action for money had and received 
the defendant is not entillcil to deduct the 
cost of collections, Court expenses and other 
chari;es incidental to eolicction. Can it be 
contended here that the plaintiff is absolutc‘- 
ly entitled to a third of the niiionnt collected 
without any deduction for eK])enses incurred 
in collecting it ? It is obvious the Engli-h 
acti(ni for money had and received could 
nol ai)ply to a case like the present. The 
Stiitute of Anne gave a new remedy not 
available under the Common Eaw and not, 
a'i thought l)y Harrington, J., that the Sta- 
tut(‘ restricted the remedy available under 
the Common Law. 

In Kumlun Ltd v. Hansidhar (32) a 
Bench of the Allahabad High Court held 
that a claim by one heir of a deceased person 
against another for a share of the money re- 
alised by the latter was barred under Art. (>2, 
“ the suit being for money payable by 
defendant to the plaintiff for money received 
b}" the defendant for plaintiff^s use. The 
receipt by the defendant was in law a re- 
ceipt to the use of the plaintiff, to whom 
the sum in deposit rightfully belonged.” 
If the said sum in deposit or any portion of 
it was ear-marked for the plaintiff, the de- 
cision would be in accord with Arunachala 
PillaiwRamasamya Pillai (7). The learned 
Judges who decided U mar dar az Ali Khan v. 
Wiiayat AH Khan (30) observe . “We should 
have followed it [referring to Kundaii Lai v. 
Bansidhar (32)] had it not been for the 
ruling of the Privy Council in the case of 
Mahomed Riasat Ali v. Hasin Banu (22). 
Ill that case the plaintiff as the widow of 
the deceased owner claimed, among other 
proi)eities, certain cash and deposit money 
teceived and appropriated by her husband’s 
brother, but their Lordships held that for a 
aliit of this description there was no Article 
in the Schedule which was dearly applicable. 


and. therefore, Art. 120 governed the case/' 
The ruling in Amina Bihi v. Najmiininssa 
Bihi (3^) that Art. 62 applied to the case 
of some heirs of a deceased Muhammadan 
suing other heirs for their shares of a mort- 
gage amount collected by the latter was 
ujion the peculiar facts of the case. “The 
plaintiff s right to a one-fourth share in the 
money in suit has not at any time been dis- 
puted. On the contrary, it has always been 
openly admitted by the defendants, who, 
in the execution proceedings, when they 
objected to the plaintiff being brought on 
the record as a decree-holder, vStated that 
they would pay to the plaintiff her one- 
fourth share in the amount recovered from 
th(* judgment debtor after deduction of 
costs. When the amount of the decretal 
debt was set off in part against the amount 
of the defendants’ bid at the auction, this 
was done as a matter of convenience, and it 
was as if tlje defendants Nos. 1 to 3 had i)aid 
in the amount of tlieir bid and had then v/ilh 
defendants NIos. .j I0 recovered the amount 
due under the decree, and we have no hesita- 
tion. on the facts of the suit before us, in hold- 
ing that Art. 62 ap])lies. The money was re- 
ceived by the defendants for the plaintiff’s 
use. The decision in Mahomed Wahib v. 
Mahomed Ameer (^2) supports us.” There 
is a distinct finding in this case that defend- 
ants undertook to pay to the plaintiff one- 
fourth share of the amount recovered and 
this ruling can have no application to the 
case before us. In Abdul Gaffar v. Nur 
J aha 11 Begum (39) the defendant recovered 
money belonging to his deceased uncle 
and the suit by the widow of the defendant s 
brother, who died subsequent to the uncle’s 
death, was held barred under Art. 62. 
The defendant collected money, half of which 
belonged to his brother and it may be said 
he did so for his brother. If he denied the 
right of the brother to the money or set up 
a right in hinisglf, it cannot be said that he 
collected the money for the use of his brother. 
In Dulabh Vahuji v. Bansidhar Rai (51) 
there was a declaratory decree of plaintiff's 
title and his suit against his co-sharer in a 
deshpande vaian, who was bound by the 
decree to recover arrears, was held to be a 
suit for money had and received and was 
governed hy Art. 62. In this case also 
the plaintiff’s right to a share of the 
specific debt was undisputed and on 
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evidence the collection was held to be for 
the use of the brother. 

I shall now deal with the cases in which 
Art. 120 of the Limitation Act has been 
held to be the proper Article applicable to 
the cases of collection of outstandings or 
management of property by one interested 
in the outstandings or property along with 
others. In Persolam Rao v. Railha Bai (20) 
the facts were: — Three brothers who had 
been living with their father a? a joint Hindu 
family ol)tained under the V7ill of their 
father, in whose hands it was separate prop- 
erty, a considerable amount of moveable 
and immoveable pro]^crt>*. The ]3roperty 
so bequeathed was divided by the Will into 
three lots ; but the legatees still continued 
to live as a joint Hindu family and the pro- 
perty was managed for a series of years 
by one member of the family acting as if he 
were the kartu of a joint Hindu family. 
Richards, C. J. and Banerji, J. observe at 
page 322*: “ We have already pointed out 
that the property was managed by one mem- 
ber of the family. He appears to have 
received the rents and ])rolit^ of the* immo’'"e- 
able property and to have invested and dealt 
with their money making investments in the 
ordinary course of business. When he re- 
ceived the money from (Government in re- 
demption of the debentures, he* still received 
It in hi< capacity of manager. When we 
speak of a manager we do nol mean the 
managing member of a joint Mindu family, 
hut the individual to whom this oarticitlar 
liiniily entrusted the management of their 
affairs. In thi'^' view we think that the suit 
was a suit go\;*rned by Art. 120." It is 
quite clear from the judgment that the 
manager who managed the affairs of the 
family did so for the benefit of not any 
particular member but of the whole family. 
It would be most inequitable, if after collec- 
tion, the manager is allowed to say that he 
collected it for A’s or J3’s use and a claim by 
A ox B for his share should be brought 
within three years a ter collection. If the 
manager acted as the agent of the others 
Art. 89 wou d apply, if not Art. 120, 
as there is no other Art cle specifically intend 
ed to cover such a case. In Stibbu Row 
V. Rama Row (18) the facts were: The plain- 
tiff and the defendant wrere co-sharers in a 
jiigir of which, the latter was appoint^ 
» i*agc c.r37 


by the tGovernment as manager. The lormcr 
sued the laltc'r in a District Munsif’s 
Court for his share of the net income due 
for the year 1912, but the ]>laint w^as returned 
for presentation to the Court having juris- 
diction. The plaintiff did not rejneseiit 
the plaint in any Court but instituted the 
present suit in Kiij in the District Court 
for an account and recovery of his share 
of income due for the years 1905 to T()o7. 
The Court held that the suit was one for an 
account which was governed b) Art. 120 
and not Art. ()2. vSrinivasa Ayyangnr, J. 
observes at page 295’*': “The plaintiff cannot 
claim a share in each individual collection 
nor can he claim any i)articular sum at the 
time of collection from the defendant. All 
that he is entitled to is an account techni- 
cally .so called. Whether that account is 
to be rendered once a year or when demaml- 

ed makes no difference Tlic plaintiff is 

not entitled to a ])articular sum from the 
defendant at the moment he has recei\'ed it. 
The Article of limitation governing tJie suit 
is not, therefore, Art. 02.“ Il the plaintiff 
was entitled to any particular sum or any 
])ortion thereof the principle of the decision 
in Anmaiiiala Pillai v. Ramasamva l^illai 
(7) would be apjfficable. As observed by 
the learned Judge, the plaintiff was not 
entitled to any particular sum and. therefore. 
Art. 02 could not apply to the case. In 
Khadersa Hajee Bap pit v PutJicn W'cHl 
Ayissa I'mmah (iq) it was held that “in 
th,‘ case of a IMuhammadan dying intestate 
the estate is at once vested in the heirs as 
tenant sdii-comiiion and there is no one 
charged by law wdtli its distribution. • • • • 
We think the answer to the (piestion referred 
must be that Art. i.| | is applicable when the 
property is immoveable and Art. 120 wdien 
it is moveable property." In Madar Sahib 
V. Kadcr Moideen Sahib (17) the plaintiffs 
who were co-owners of the suit house with 
the (lefeiidauts sued for possession of 
their half share of the house after partition 
and for recovery ot arrears of rent and rent 
subsequent to the suit. Both the lower 
Courts decreed partition and posses,sions of 
a moiety of the house and rent for .six years 
before suit under Art. 120 of the Limi- 
tation Act. The defendants bought the 
undivided moiety of the hou.se from the 
father of ^e plainti ffs Nos, i to 7 aqd later 
’♦j’age of 41) M.— '( jsS.) 
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in the same year executed a lease to him in 
respect of the other moiety for a period of 
three years. The lease expired in 1899 and 
since that time the defendants have bf‘en 
in possession of the whole house without 
executing any fresh lease to the plaintiffs 
or paying them rent. The learned Judges 
observe at page 56* : “The decision of the 
question whether Art. no, 115 or 120 
is to be applied to this case depends, in our 
opinion, on the answer to the question whe- 
ther the relationship between the parties 
alter the expiry of the leasee in 1899 was 
based on a contract, express or implied. 
Arts, no and 115 both presuppose the exist- 
ence of such a contract. If the suit is in 
reality a suit for rent or for damages 
for use and occupation then Arts, no 
or 115 may apply, but if not then the 
remaining Art. 120 would be properly 

applied The respondents' 

possession after 1899 may reasonably be 
referred to their rights as co-owners and 
in that view the decision in Koheri Watson 
& Co., Lid. V. Ram Chand Dull (24) was, in 
our opinion, rightly applied to the case not- 
withstanding the difference in the facts which " 
has been referred to above," The facts of the 
casein Sarakhi Abdul Rahiman v. Muhaidin 
Pathummal Bivi (16) were : “One of the 
two suits was brought by two sisters against 
their two step-brothers and their mother 
for partition of the property of their lather 
(including the accretions to the said proper- 
ties) and the other suit was by the mother ol 
the plaintiffs in the first suit against her said 
step-sons (the same defendants Nos. i and 2) 
for her .share. The father died in February 
1898 and these suits were brought in July 
1911." Sadasiva Aiyar and Napier, JJ. 
held that Art. 120 governed the claim 
as regards moveables. Sankaran Nair and 
Oldfield, JJ. decided in Marian Beeoiammal 
V. Kadir Meet a Sahib Taragan (15) that 
the heirs of a deceased Muhammadan take 
as tenants-in-commoii and the rjght ol one 
heir to a share will not become baried unless 
and until the other heirs set up an adverse 
right to the knowledge of that heir and that 
Art. 120 applied to the case. “ The 
defendants having taken possession of the 
property as tenant s-in-common they must 
be deemed to have been in possession ot 
such property on behalf of themselves and 
* fage 0^39 M.— 
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of the plaintiff and it lies on them to say 
that so far as the plaintiff is concerned, the 
character of their possession was changed 
six years before the date of the suit." If 
I may say so Art. 120 has been rightly 
held to govern the case. It was held in 
Umardaraz AH Khan v. Wilayat AH Khan 

(30) that a suit, brought by the other heir 
to recover from the widow of a deceased 
Muhammadan a sum of money said to have 
been realised by her on account ot a mort- 
gage-debt due to her deceased husband was 
governed by Art. 120 of the I/imitation 
Act. In Venkata Reddi v. Kuppu Reddi 

(31) the facts were that in a partition be- 

tween Hindu co-parceners, one of whom was 
a minor represented by his mother, it was 
arranged that the senior co-parcener 
and the minor should enjoy their share 
of the property jointly. The minor sued 
to re- open the partition and to recover from 
the said senior co-parcener’s sons the inconie 
from the portion of the properties which 
ought to have fallen to his share but which 
were enjoyed by them more than 3 years 
after the deed of partition. The learned 
Chief Justice observes at page “It 

has been contended that the case is governed 
by Art. 02 which applies to a suit for 
money pa^^able by the defendant to the 
plaintiff for money received by the defend- 
ant for the plaintiff’s use. The scojje of 
this Article in cases like the present has been 
con.sidered in Snhha Row v. Rama Row (18) 
where it has been pointed out that it does 
not ap]ffy to transactions, in which the de- 
fendant is not under a mere duty to hand 
over the money which he had received, tut 
has other duties as well in respect of it. 
The facts of Ih's cr.se aie for this purpojic 
that under Exhibit U it was arranged that 
the senior co-parcener and the minor should 
enjoy their share of the property jointly, 
and apparently believing that tl)ey con- 
tinued joint, tlie deleiidant’s father managed 
the propcity which fell under Exhibit U 
to him and to the plaintiff. As manager 
it was his duty, not merely to account for 
the money received, but to pay the knt and 
the other expenses as well as to maintain the 
minor; and what sum the defendants should 
be ordered to pay can only be determ-.ned 
by taking an account. I entirely agree 
with the decision in Subba Row v. Rama Row 

* Jt age of 13 3 .^ W ~ [£d ) . 
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(18) that Art. 62 docs not extend to such 
transactions. It is admitted that it 1iiis is so, 
the only other Article applicable is Art. 120; 
and, therefore, the suit is not barred." 

It is quite clear from the laiii'tiage o) Art. 
()2 that it cannot apply to the facts of the 
present case. The ArunauJiala Piliai 

V. Ramasamyci PtUai (7), wlicic Art. 62 has 
been held applicable, can be exidained on the 
ground that the jdaintiff was entitled to 
the whole or part of a s})ecific debt and the 
defendant when he collected it must have 
intended to collect it for the ])laiiitifrs use. 
But where there are several outstandings 
belonging to a Hindu joint fam'ly consist- 
ing of say A, B, C and D. if .4 after they 
became divided in status collected any out- 
standing could it be said that he collect- 
ed it for the use of and not oi (’ and 7 >. 
Each member might probabl} collect what 
lie could, e.specialJy where they fab out, and 
an account w 11 havt* 1,0 be taken of the va- 
rious collections after deducting the cost of 
collection, incidental charges, <S:c. 

The })laintiff in this case does not contend 
that he is entitled to the whole or portion 
of any specific outstanding and he does not 
claim his share without a deduction for the 
cost of collection. 

Article 8g of the Limitation Act would 
be a])plicable if the facts warrant an infer- 
ence that by agreement, ex])re«s or im])lied, 
Dalayya collected Uu- oulftlandnigs If Da- 
layya and the .jth defendant aetc-J as 
agents for the whole family inqiliedly or 
exj)ressly they cannot set up Art. ()2 as a 
bar to the plaintiff’s suit and they are bound 
to render an account within thrc'* years 
of demand for such amount. In (iahit v. 
Zipm (j5) the facts were : plaintiff and his 
two brothers lived jointly. They divided 
their immoveable estate in i8g8 but kept 
joint certain cash securities, as they were 
all in the name of the elder brother, Ram- 
singh. At the time of the partition it was 
orally agreed that Ramsingh should realise 
the securities and divide the proceeds among 
the three brothers. Ramsingh did not divide 
the proceeds nor gave any account. He 
died on 6th January 1914. Thereafter 
plaintiff demanded an account fron; Rnm- 
siiigh's son but he liavi;i;‘ rtbp* filed a 
suit for an account on 31 d ^aiiuary 1917. 
Both the lower Courts disuiisseu die swL 
as being barred under ArU 6 j. The 


Bombay High Court disagreeing with Bano§ 
Ternary v. Doona Tewary (27) held that the 
suit V as governed by Art. 89. Macleod, 
C. J. observes at page 316 *: “ The lower 
Court has relied on the decision in Banoo 
Tewary v. Doona Tewary (27). That was 
a very similar ca.se to this. The learned 
Judges a2)plied Art. (>2 of the Indian 
Limitation Act, although they said that 
the defendant was acting on beludf of his 
co-sharers as their agent in realising their 
share in these monies. With all due respect 
it seems diflicult to see w^hy Art. ()2 was 
applied and not Art. 89. In a case of 
this description, the other .sharers would not 
be expected to know when the debts were 
recovered by the members of the family 
entrusted with their recovery and it w-ould 
seem to be very inequitable to hold that 
time was running against them from the 
time the monies were received, when they 
could not tell on what dates thc>’ had been 
received and could nol be aware that the 
managing member was intending to hold 
those monies against them." 

It is for the Division Bench trying the 
appeal to see whether the facts on record 
would warrant such an inference. If the 
facts would not warrant the inference that 
Dalayya acted as agent for the ])laintitx, 
then tile only Article a})plicablc is 120, there 
being no specific Article applicable to such 
a case as the jire.seiit. The jirinciple deduci- 
blc from the decision discu.SvScd above is: — 
li A collects what belongs to B knowing that 
it belongs to B, he is absolutely liable io B 
for the amount collected without deduction 
for expen.ses, charges, &c., and loss by theft 
cannot be pleaded in bar of B's claim. A has 
no duty to collect B\ money and being a 
volunteer cannot claim an account. Where 
A and B are jointly entitled to a specific 
sum if A collects the whole without being 
B*s agent, implied or cxj^rcss, there is a pre- 
sumption that he does so for B's use and 
Art. 62 would Where A and B 

are entitled to several outstandings and A 
collects some and B collects tlie others before 
they are allocated to A or neither A nor 
B can be said to collect for the other's use 
and a suit for account is the proper form of 
jn.iion and Art. O2 w ould not apply. 

In t' I’ iSe of the income of the immove- 
.i\)le p 'I' -ny in tl^ suit, the jnoper^Articlc 

* 01 4^ Ji. • '' ' 
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^to be applied is Art. 120. 

It is not necessary for the present pur- 
‘posc to examine the law relating to tenants- 
in-comnion. The position of the members 
of a Hindu joint family after dmsion in 
status and before division of property by 
metes and bounds or allocation or collection 
of outstandings is not the same in all ca^s. 
iKach case will depend upon the intention 
and conduct of the members. 

My answer to the question referred to the 
Full Bench is, Art. 62 of the lyimitatioii 
Act does not apply to the claim of the plaint- 
iff in the present case. Article 89 would 
apply if Dalayya or the 4th defendant 
acted as ])laintiff ’s agent, implied or express. 
If the facts do not warrant the finding of 
agency on the part of Dalayya or the 4th 
defendant, the proper Article to apply to the 
facts of the case is 120 of the Limitation 
Act. 

Time begins to run from the time of de- 
mand and refusal or from the time when the 
defendant asserted a hostile title to the 
knowledge of the plaintiff. 

M. c. P. 

Order accordingly. 


MADRAS HIGH COURT. 

Civil. Appeai. No. 266 of 1920. 

October 20, 1922. 

PrcmiU—yir. Justice Krishnan and 
Mr. Justice Ramesani. 

Sri Rajah RAJAH GOPAL 

RAO BAHADUR GARU, Proprietor 
OF Stripttram, etc., Kstates and another 

— PtAlNTIFF AND ApPKEEANT No. 2 — 

Appeeeants 

versus 

CHELIKANI VIvNKATAvSURYA RAO 
and others Defendants 
— Respondents. 

Madras Sub-Division of Zemindari Act (I of 
1876), SA*. 6, 2— Permanently settled estate— Owner- 
ship of portion transferred— Separate regisiration 
and assessment— Decree. 

Against a person who has become the owner 
of a portion of a permanently settled estate, 
the /^mindar is entitled to a decree for separate 
registration and asses.sment of that portion, and 
the decree cannot be refused on the ground that 
it will rcwlt to imposing a naw burden on the land. 


Appeal against the decree of the Court 
of the Temporary vSubordinate Judge, 
Vizagapatam, in Original Suit No. 21 of 
1919. 

Messrs. P. Naray ana Murti and Y. Surya- 
iii»rayana, for the Appellants. 

The Government Pleader for the Go- 
vernment. 

Mr. B. Satyanarayana, for the Respondents. 

JUDGMENT.— This is an appeal from 
a suit brought under Act i of 1876 for 
separate registration of a portion of a 
permanently settled estate by the Zemin- 
dar as against the defendants who, accord- 
ing to him, are the owners of that separate 
portion. The Zemindar applied to the 
Collector for separate registration, but as 
the parties did not agree before him, the 
Collector refused to act under section 2, 
as the result of which the Zemindar brought 
this suit under section 6 of .the Act. 

The lower Court has found in its judg- 
ment that defendants Nos. i to 4 are the 
owners of the suit lands, but it declined 
to pass a decree declaring that the suit land 
should be separately registered and assessed 
because it thinks that by apportion- 
ment a new burden will be imposed 
upon the land which was not contemplat- 
ed by the original grantor. That, liow- 
ever, is not a consideration for us to re- 
fuse the prayer of the plaintiff. All 
that we have to decide is who the owner 
of the land is. The way in which the land 
was dealt with is this. The land was given 
by the Zemindar of Bobbili to one Vara- 
hulu, his vSerishtadar, on a kattupadi 
of Rs. 15 a year. The result of that trans- 
action was, no doubt, to make Varahulu 
only a permanent lessee. But very soon 
thereafter the Zemindar at the request 
of the grantee passed an order remitting 
the entire kattupadi once for all, so that the 
land passed into the hands of Varahulu 
free from any kattupadi in favour of the 
Zemindar. The result of these two trans- 
actions taken together was, we think, 
in effect to make Varahulu the owner of 
the lands in question as if they had been 
gifted to him ; for, subsequently 1 he Ze- 
mindar had no control or interest in them. 
That being so, the present defendants, 
who are the assignees of that right, 
should also be treated as owners of the 
Th^ necessary resvilt of that 
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ing is that the declaration sought for by 
the plaintiff should be given. If there 
was any understanding of which, how- 
ever, there is no evidence in this case, that 
the grantor should himself pay the assess- 
ment imposed on the lands after sepa^ 
irate registration, that would be a matter 
of contract between the grantor and the 
grantee, and by paying the assessment, 
the grantee will in such a case be able to 
recover the amount from the grantor. 
Such a case does not arise here, and we 
are not expressing any opinion about it. 

In the result, the appeal must be allow- 
ed, the decree of the lower Court set aside, 
and a decree given under section 6 of Act i 
of 1876 declaring that separate registra- 
tion should be made of the lands in ques- 
tion. 

As regards costs, respondents Nos. i 
to 4 must pay the appellant’s costs in 
this Court and in the lower Court, and 
also the costs of the 5th respondent in the 
appeal. 

V. N. V. Appeal allowed, 

s. D. 


LAHORE mOH COURT. 

Second Civil Appeal No. 855 of 1917. 

June 6, 1922* 

Present: — Mr. Justice Abdul Raoof 
and Mr. Justice Abdul Qadir. 
HAYAT, MINOR, THROUGH HIS FATHER, 

DITTA — Defendant — Appellant 
versus 

AHMUN AND OTHERS — PLAINTIFFS 
Musammat SATO alias SAT BHARAI, 

THROUGH MUHAMMAD DIN, HER 
HUSBAND — Defendant — Respondents. 
Custom — Succession — Sister v. Collaterals -* Khotis 
of Tahstl Pind Dadan Khan^ District Jhelum — 
Burden of proof, 

‘ In questions of succession to non-ancestral prop- 
erty between collaterals of the eighth degree and 
sisters the onus of proving that they have a pre- 
ferential right is, in the first instance, on the latter 
especially where the entry in the riwapi-am is 
against them. (p. 203, col. i.) 

Hussain Bibt v. Nigahia, 55 Ind. Cas, 828; i 
L. i; 70 P. L. R. 1920; 34 P. W. R. 1920; i L. L. 

89, Jiwi V. Sandhi, 58 Ind. Cas, 986; i L. 4331 
a L. L- J V 384, relied upon, 
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Fatima Bibi v. Shah Nawaz, 60 Ind. Cas. 50(,; 
2 L. 98; 3 L. L. J. 152, dLstinguished. 

Among Kkotis of Tah&il Find Dadan Khan, 
Jhelum District, a sister is not entitled to succeed to 
the ancestral property of her brother in pre»‘ereuce 
to collaterals of the eighth degree, ^p, 203, col. 2.) 

Second appeal from the decree of the 
District Judge, Jhelum, dated the 14th 
December 1916, affirming that of the Sub- 
ordinate Judge, Second Class, Jlielum, dated 
the 31st May, 1916. 

Mr. Amur for the Appellant. 

Mr. Zafrulla Khan, for the Respondents. 

JUDGMENT. — The land in dispute be- 
longed to one Muhammad. The plaintiffs, 
alleging themselves to be his reversioners, 
have brought this suit for a declaration that 
the decree, dated the cyth April, 1915, 
based upon an award shall not affect their 
reversionary" rights after the death of Musam- 
mat (iauhran. The following facts will 
disclose the nature of the suit and the 
questions to be determined in this appeal. 

The parties are Khoii Muhammadans 
ot Chak Hamid, Tahsil Pind Dadan Khan, 
District Jhelum. There were three sons 
of one Hasham, namely, vSharfa, Bakhta- 
war and Dadu. The plaintiffs Nos. i to 5 
are the descendants of Dadu, while plaint- 
iff No. 6 is descended from Bakhtawar. 
The defendants are descended fiom vSharfa. 
The pedgiree filed on the record shows 
that the plaintiffs are related to Muhammad, 
whose land is in dispute in the eighth deg- 
ree. The following genealogical table will 
show the relationship of the defendants 
to the said IMuhammad : 

IBRAHIM 

(widow Musammat Gauhran alive, 
defendant No. i), 


Sardar, Muhammad, Musammat 
(died) (died childless of Sardaran 
1 plague on 3rd | 

Musammat S&ttn, April 1907). Hay at, 

(or Sat Bhari, (defendant No. 3.) 

defendant No. 2 ) 

On the death of Muhammad, which took 
place on the 3rd April 1907, his land was 
mutated in the name of Musammat ?at 
Bhari, his brother's daughter on the 

5th June 1907, but this mutation entiy 
amended subsequently and on the 
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December 1908 half of the land was 
allotted to Musammai Gauliran. Muham- 
mad being childless had brought up 
Musammat Sat Bhari as her daughter 
and intended to marry her to Hayat, his 
sister Musammai vSardaran's son. lie, how- 
ever, died before effecting this contemplated 
marriage and Musammat v'^al I'hari was 
afterwards married outside the famih" and 
lost all claim to any share in the land of 
Muhammad. On the 4th March 1912 
Musammat (iauhran and Ha}'at, defendant 
No. 3, executed an agreement of arbitra- 
tion for the decision of their dispute in 
respect of the land in question. The 
arbitrators made an aw^ard giving the land 
measuring 57 kanals 5 marlas and a 
house to Hayat and held Musammat Gauh- 
ran to be entitled to maintenance. On 
the application of Musammai Gauhran 
the award was filed in Court and a decree 
was passed on it on the 27th April 1915. 
The plaintiffs in the suit impugn the decree 
on the grounds of collusion and fraud and 
claim a right to succeed to the land as 
reversioners after the death oi Musammat 
Gauhran, the mother of Muhammad, alleg- 
ing that the land was ancestral, Musam- 
mat Gauhran, Musammat Sat Bhari and 
Hayat were impleaded as defendants, but 
Musammat Sardaran, the mother of Hayat, 
and the sister of Muhammad was not 
made a defendant. 

The stiit was resisted practically by 
Hayat. the defendant No. 3 alone, who 
denied the locus standi of the plaintiffs 
as reversioners and set up his claim as an 
adopted heir and khana damud of Muham- 
mad and also pleaded that the deceased 
had left a Will in his favour. He further 
alleged that, according to the custom gov- 
erning Khoiis, an alienation in favour of 
a sister and sister's son was allowed. The 
ancestral nature of the property was also 
denied. 

The Trial Court held that according to 
the pedigree, the plaintiffs were the re- 
versioners of Muhammad in the 7th degree. 
It is, however, admitted on all hands that 
they are the reversioners in the eighth degree. 
The allegations as to the adoption of Hayat 
and as to the Will by Muhammad were held 
to be unfounded and the property was 
found to be ancestral, with the^ result that 
the suit was decreed by the Trial Court. 


An appeal was preferred by Hayat. 
The Appellate Court thought it necessary 
to amend the issue relating to the an- 
cestral nature of the land and called upon 
the Trial Court to find whether the land 
was proved to be ancestral qua the plaint- 
iffs. Two witnesses, namely, the lam'- 
bardar of the village and Kirpa Ram, Naib 
Sadar Qanungo, were produced to prove 
the ancestral character of the land. The 
last mentioned witness produced a docu- 
ment, Exhibit P-e, described as an extract 
from the Shajra-i-Nasab wa Haquq Malikan 
of Mauza Khotian placed on the record 
of the Revised Settlement of 1888. The 
Trial Court, relying mostly on the evidence 
supplied by this document, held that the 
land in dispute was proved to be ancestral. 
No objection was taken against this finding 
by the appellant and it was accepted by 
the Appellate Court. The main question 
discussed and considered b)^ the lower 
Appellate Court was whether, according 
to the custom applicable to the Khotis, 
M usammai Sardaran, the sister of the pro- 
positus, had a right to exclude the plaint- 
iffs, the reversioners in the eighth degree, 
and succeed to the land left by her brother. 
Upon this question the Appellate Court 
found against the defendant and in favour 
of the plaintiffs, and dismissed the appeal, 
maintaining the decree of the Trial Court. 

Hayat has come up in second appeal 
to this Court and his case has been argued 
before us by Mr. Amar Nath Chona. The 
learned Counsel has contested the finding 
of the Courts lielow as to the ancestral 
character of the land and has argued that 
on a correct interpretation of Exihibit P-e., 
the land must be held to be the self-ac juired 
property of Muhammad. Having regard 
to the fact that no objections were taken 
by his chent in the Courts below to the find- 
ings returned by the Trial Court, it 
is hardly open to the learned Counsel to 
re-agitate the question in second appeal. 
Moreover, the finding after all is a finding 
of fact based on evidence and we doubt 
very much whether it can be challenged 
here on the ground that a wrong construc- 
tion has been i)ut upon a document pro- 
duced in evidence. Over and ab ve this, 
havdng regard to the course adopted before 
us in the argument, the question of the 
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nature of tbe land is not of much conse- 
quence. 

The argument put forward on behalf of 
the app llant is that it lay upon the plaint- 
iffs to establish that, accor^ling to the 
custom applicable t > tbe KJwiis of Tahsil 
Find Dadan Khan, the reversioners in the 
eighth degree had a right to exclude the 
sister of the last owner. On the other 
hand, it has been contended on behalf of 
the respondents that under the general 
custom applicable to agriculturists sisters 
as well as their issue being usually excluded 
from inheritance it la}" upon the appellant 
to establish that his mother, Musammat 
Sardaran, excluded the plaintiffs. It 
may at once be remarked that there is 
entire absence of evidence on this point 
either on behalf of the plaintiffs-rcspondeiits 
or on that of the defendant-appellant. 
The decision of this appeal, therefore, 
solely depends on the determination of the 
question of oims prohandi. 

According to paragraph 24 of Rattigan’s 
Digest of Customary Law, qth Edition, 
sisters are usually excluded, as well as 
their issue. In the case of Hussain 
Bibi V. Nigahia {1), the parties were Mu- 
hammadan Rajputs of Nakodar Tahsil 
in the Jullundnr District. The plaintiffs, 
who were collaterals in the eighth degree of 
the last male owner, sued to contest a gift 
of the land made by Musammal Bholi, 
mother of the deceased in favour of her 
daughters. The land in dis])nte was found 
to be non-ancestral. According to the 
riwaj-i-am sisters or their sons had no right 
to inherit, and it was held that ‘ 4 n questions 
of succession to self-acquired property be- 
tween collaterals of the eighth degree and 
sisters the onus of proving that the}" have a 
])refcreutial right is in the first iiustance on 
the latter.'' It was also held that *'in regard 
to Muhammadan Rajputs of the Jullundur 
District the oiius was also clearly on the 
sisters in view of the entries in the riwaj-i- 
am of the District.'’ 

In the case of Jiwi v. Sandhi (2) 
it was held **that among Mussmman Raj- 
put agriculturists of the Jullundur Dist- 
rict the onus prohandi was on the plaintiff, 
the sister of the deceased, to piove that she 

\i) 5.5 Ind, Cas. 823 ; 1 L. i ; 70 P. T. R. 1920I 

34 F. W. R. 1920; I L. L. J. 89. 

{ 2 ) 58 lad. Cas. 1,86 1 i L 433; * L. L J.384. 


is entitled to succeed to her brother's land 
in preference to the defendants, collaterals 
in the sixth degree, the entry in the riwaj- 
i-am being against her, although the land 
w^as non -ancestral qua the defendants." 

Now, in the present case also tlie entry 
in the riwaj-i-am is against the right of 
sisters to succeed. In the General Code 
of the Tribal Custom in the J helum District, 
Volume XIX, the 68th question was framed 
as follows : — 

Does the property ever devolve U})on 
sisters or upon sisters' sons ?” 

The answer given was as follows : — 

" Among vSayyads a sister can hold until 
marriage only, if there are no descendants 
and no brothers. Her son cannot inherit." 

" Among Awans of Tallagung, Mairs 
and Kahuts and miscellaneous Chakwal 
tribes sisters and their sons can inherit if 
there arc no daughters and no agnates 
within the fourth degree." 

" Among Khojas sisters take a share 
according to Muhammadan Law,’' and 
" Among all other tribes a sister or her 
sons can never inherit.'* 

In this case the finding i.s that the proper- 
ty in dispute is ancestral, but even if it 
were non- ancestral, according to the two 
rulings above cited, the bnreien of i)ro\ing 
that Musammat vSardaiaii had a light to 
succeed as against the* pjthcnt plaintiffs 
kiA upon the ajpellant ai.c this onus he has 
failed to dischaige. 

A different rule, how^ever. a]4 ears to ha\ e 
been laid down in the case ol luMma 
Bibi V. Shah Nawaz (j) in which 
was held : " that where no custom having 
been ascertained as to the rights of sistcis 
as against collateials of the 9th degree in 
the case of acquired piopeity, the Courts 
should l]a\e fallen back on the personal 
law of the parties, for the decision of the 
case and that the suit must consequently 
be decreed in favour fff the sisters." 

The attention of the learned Judges of 
the Division Bench, who decided the above 
case, dees not appear to have teen drawn 
to the above mentioned two decisions 
which were also given by twro Division 
Benches. This case has been strongly re- 
lied upon by the learned Counsel for the 


(5) 60 Ind. Cas, 509 ; 2 9^; 3 L* Li J« 
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appellant, but it cannot help the case of the 
appellant, because in the first place the 
collaterals in that case were in the 9th 
degree, and in the second place an emphasis 
appears to have been laid upon the circum- 
stance that the rules laid down in a riwaj- 
i-am refer generally to ancestral and not 
to acquired property. Moreover, the entry 
in the Yvwa^-i-am in the reported case 
was found to have been discredited in 
various cases. We agree in the view taken 
in the two cases reported as Hussain 
Bihi v. Niaahia (i) and Jiwi v. Sandhi 
(2) and hold that the decisions of the 
Courts below in this case are correct. 

We accordingly dismiss this appeal with 
cost*. 

z. K. Appeal dismissed. 


KADRAS HIGH COURT. 

Appeat. against Order No. 220 of 1921. 

October 16, 1922. 

Present: — Mr. Justice vSpencer and 
Mr. Justice Venkatasubba Rao. 
MALAYANDI GOUNDAN and another 
— Defendants Nos 6 and 7 — Appeeeants 
versus 

BOMMAN POOSARI and others— 

Plaintiffs Nos. 2 to 4 and Defendants 
Nos. 2 TO 4 — Respondents. 

Civil Procedure Code (Act V of 
O. XLI,rr. 2^, 24 First Court* s finding on all 
issues— Power of Appellate Court to remand whole 
suit for re-trial after framing additional issues 
Appeal, 

Where the Trial Court has framed and decided 
issues on all points arising from pleadings, it is 
not open to the Appellate Court, while framing 
additional issues, to remand the whole suit for 
re-trial under O. XLI, r. 23 of the Code of Civil 
Procedure as though the suit had been decided 
on a preliminary point. (p. 204, col. 2.) 

Sultan Beg v. Chunilal Maturam, 46 Ind. Cas. 
922, followed. 

If an appeal cannot be disposed of under O. XLE 
r. 24 owing to some essential point not having been 
considered by the First Court, the proper course 
is to frame the essential issues and ask the 
l%st Court to return findings on them after giving 
opportunity to parties to adduce fresh evidence, 
(p. 204, col. 2.) 

Where the Code expressly limits the powers of 
a Court, there cannot co-exist an inherent power 
in that Court to disregard that limitation, (p. 205, 

rt«ta Rman t. Krishmn Nm- 
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hudripad, 69 Ind. Cas. 828; 43 M. L. J. 354 : 3I M. 
L. T. 208 ; 16 L. W. 425 ; (1922I M. W. N. 589. 
followed. 

If a Court purports to act imder a power it 
possesses but makes a wrong order in the exercise 
of that power, an appeal will lie. (p. 205, col. i.) 

Appeal against the order of the Court of 
the Subordinate Judge, Trichinopoly, in 
Appeal Suit No, 33 of 1920, (Original Suit 
No. 34 of 1916, on the file of the Court of 
tile Additional District Munsif's Court, 
Kulitalai.) 

JUDGMEHTT.' The procedure of the Sub- 
ordinate Judge in remanding the whole 
suit for a re-trial after framing 4 additional 
issues, is a procedure not provided by the 
Code of Civil Procedure and is furthermore 
one not coiiducixx* to the expeditious settle- 
ment of the disputes between the parties. 

In a case like the pre.sent where the first 
Court has framed a number of issues, arising 
out of the points on which the parties joined 
issue in their pleadings and has decided 
every one of them in its judgment, it is not 
open to an Appellate Court to remand the 
case under r. 23 of O. XIJ as though the 
suit had been decided on a preliminary point 
[vide Sultan v. Chunilal Maturam (i)]. 
Granting that the appeal could not well be 
disposed of in the manner provided by O. XIJ 
r. 24, owing to the (juestion of the 6th defend- 
ant’s hereditary powers not having been 
considered at the trial, the proper courvSe 
for the Appellate Court was to frame the 
essential isvsues and to call upon the District 
Munsif to return findings on them, after 
allowing each side to adduce additional 
evidence. 

We .set aside the order of remand and 
direct that the case be remitted to the vSub- 
ordinate Court in order that the appeal may 
be further dealt with and disposed of accord- 
ing to law. 

The costs of this appeal will abide the 
result. 

A preliminary objection was taken to 
the admissibility of this appeal on the ground 
that O. XIJII, r. i [a) only provides for 
an appeal in a case where the First Court 
has disposed of the case on a preliminary 
point, and as there was no such disposal 
liere, the Subordinate Judge must have 
acted in the exercise of his inherent powers 
under section 151 of the Code of Civil Pro- 
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cedure. In answer to this objection it is 
sufficient to refer to the observations of the 
learned Chief Justice in his jud.2:ment in 
Full Bench case in MalayatJi Veeiil Raman 
V. Krishnan Namhidripad (2), where 
he points out that where the Code expressly 
limits the power of a Court, there cannot 
co-exist an inherent power in that Court 
to disregard that limitation. 

As the Subordinate Judge does not refer 
to section 15 1 in his judgment, we may 
assume that he was acting under r. 23 of 
O. XTvI and not under section 151. 

If he purported to act under a power that 
he possessed but made a wrong order in 
the exercise of that power, an appeal will 
lie. Ill the present case, the appellant has 
also filed a levision petition, so that v;e have 
undoubtedly power to make the older as 
set out above 

v. N. v. 

s. D. Order scl a%ide. 

(2) 69 Tnd. Cas. S28; /}3 M. Ty J. 354 : 31 M. L 

T. 208 ; lO L. W. 425 ; (1922) M. W.‘ N. 589. 


NAGPUR JUDICIAL COMMISSIONER S 
COURT. 

First Civin Appeal No. 95 of 1921. 

October 27, 1922. 

Present: — Mr. Batten, J. C. 

DON GAR vSINGH and another — 
Appellants 
ve'^siis 

VISHWANATHSINGH and others— 
Respondents. 

C. P, Land Revenue Act (11 of 1917b 
55. 169 (1) (a), 220 in) — Application for partition} 
— Revenue Officer referring parties to Civil 
Court— Cause of action for suit— Limitation, opera- 
tion of - Jurisdiction of Civil Courts, 

A suit for ascertaining the titles of parties 
to the lands in a mahal in a village is not time- 
barred under Art. 120 of the Limitation Act 
merely because a Revenue Officer declined 
mote than six years before the institution of the 
$uit to proceed with a partition imtil the (jnestion 
of title had been decided in a Civil Court, (p. 206, 
col. 2.) 

The order of a Revenue Officer declining to make 
a partition or to proceed therewith until the ques- 
tion of title has been decided does not amount to 
an order to any parties to file a civU suit and does 
not confer on a Gvil Court jurisdiction which did 


a05 

not previously reside in it. A Civil Court can 
enquire into the question as to whether the khud- 
kasht or sir lands arc or are not the sole property 
of a person or whether tliey arc joint property, 
though it cannot decide whether there should be 
a partition or not. Even as regards the question 
of partition the Civil Courts are not precluded 
from giving a declaratory decree as to what are 
the pre-existing titles of the parties, though they 
can give no direction whatever as to whether there 
should be a partition or ht)w a partition should 
proceed, (p. 20O, col. 2.) 

Appeal from the decree of the Sub- Judge, 
Khandwa, in Civil Suit No. 63 of 1920, 
dated the i6th August 1921. 

Mr. M. Gupta, for the Appellants. 

Messrs. M, B. Niyogi and K. K, Gandhe, 
for the Respondents. 

JUDGMENT. — The plaintiffs in this suit 
are 6 annas 8 pies sharers in the village of 
I’athada. ihey acquired the rights as 
follows 

In 1893 the plaintiffs purchased from 
Guldar Singh and others a 5-annas 4-pies 
shaie which Guldar Singh, Umrao Singh 
and others had inherited from Musammat 
Uma, the widow of Datar Singh, who was 
one of the two sons of Arjun vSingh and who 
held a share of lo-annas 8-pies, while his 
brother, Jaswant Singh, held a share of only 
5-anuas 4-pies. Jaswant Singh's son Umrao 
Singh held a i-anna 4-pies share, out of 
Jaswant Singh's 5-annas 4-pies share. This 
i-anna 4*pies share was sold in 1885 to one 
Ramkisan who, in his turn, sold the i-^^anna 
4-pies share to the plaintiffs in 1914. The 
plaintiffs are thus holders of a 6-annas 8'pies 
share. 

In 1905 Guldar Singh, a brother of Umrao 
Singh and a son of Jaswant Singh, who, at 
that time, held part of the share that had 
originally belonged to J aswant Singh applied 
for a partition. The plaintiffs were non- 
applicants to this application as co-sharers 
of the 5-annas 4-pies share which originally 
belonged to Musammat Uma and which 
the plaintiffs had purchased from Umrao 
Singh, Guldar Singh and others in 1893. 
The parties were unable to agree as to the 
title to the khudkasht land claimed by 
Daryao Singh, who is now represented by' 
defendants Nos. i to 5 in the present suit, 
and the Revenue Officer declined to proceed 
further with the application unless and until 
the parties brought a suit determining the 
rights of the parties^ to this khudkasht. 
Another non-applicant in that case was Ram- 
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kis«in, through whom the plaintiffs claim 
the i-anna 4-pies share. Therefore, the 
plaintiffs as regards the whole of their share 
were parties to the former application. 
But the learned Judge is wrong in saying 
in paragraph 6 of his judgment that Guldar 
vSingh, when he made lois application of 1905, 
was the predecessor-in-title of the plaintiffs. 
The plaintiffs had already bought a share 
from him, but when he made the appli- 
cation he made it not in his capacity of the 
predecessor-in-title of the plaintiffs but in 
his capacity as holder of a totally different 
share to that held at the time by the plaint- 
iffs and by Ramkisan. The plaintiffb who 
were not actually or constructiveh' the appli- 
cants in the former application of 19 >5 made 
a fresh application for partition in 1919, 
some of the dctendants claimed that the 
stf' and khudkiisht lands were not liable to a 
fresh partition as they had alread}' been 
partitioned, in other VA^ords, they maintained 
that these sir and khudkasht lands are not 
common property but private property not 
liable to partition. 

The Revenue Officer under section 169 (i) 
(a) of the present Land Revenue ^ct ot 1917 
has dechned to grant the application until 
the questions in dispute as to the title have 
been decided by a Civil Court. He has 
referred to the previous decision of 1905 to 
the same effect which he holds to be still in 
force and which he reiterates. The learned 
Subordinate Judge has dismissed the suit 
on the ground that it is time -barred. He 
holds that the cause of action to bring the 
present suit arose when the Revenue Officer 
passed the order in 19 ">5. If the Reve.’ue 
Officer’s order did constitute the cause of 
action for the present suit and if the present 
suit could not possibly have been brought 
otherwise, the period of limitation selected 
is no doubt correct, namely, six years under 
Art. 120, but the question arises as to 
whether any period of limitation has begun 
to run at all. If the view taken by the 
lower Court is correct, then once a Revenue 
Officer has declined to entertain an appli- 
cation for partition until the matters in 
dispute as to title have been decided by the 
Civil Court and if no suit is brought within 
six years of such order, then for all future 
time there cannot be a partition of the mahal. 
This result on the face of it is absurd, unless 
of course there has already been a partition. 


Under section I3^‘-G of the old Land Revenue 
Act any (|uestion of title or proprietary right 
be left by the Revenue Officer to be 
determined by a competent Court unless 
they have already been determined by a 
Court of competent jurisdiction. According 
to section 152 (&) (i.va) a Civil Court cannot 
entertain a .'suit or exercise jurisdiction over 
the distribution of the land of a mahal by 
partition. The corresponding provisions of 
sections 169 (1) (<7) and 220 (n\ of the new 
Land -Revenue Act are not materially differ- 
ent. The order of a Revenue Officer declining 
to make a partition or to proceed therewith 
until the question of title has been decided 
does not amount to an order to any partie.s 
to file a civil suit and does not confer on a 
Civil Court jurisdiction which did not pre- 
viously reside in it. A Civil Court can en- 
quire into the question as to whether the 
khuikasht or sir lands are or are not the sole 
property of a person or whether they are 
joint property, though it cannot decide whe- 
ther there should ])e a partition or not, the 
question of title may have to be decided for 
other purposes than for the purposes of 
partition. Even as regards the question 
of partition the Civil Courts are not i)re- 
cluded from giving a declaratory decree as 
to what are the pre-existing titles of the 
parties, though, of course, they can give no 
direction whatever as to whether there should 
be a partition or how a partition should pro- 
ceed. »So far then as this suit is a suit for 
ascertaining what the titles of the parties 
respectively are over the lands in the mahal^ 
the suit cannot be time-barred merely be- 
cause the Revenue Officer declined more 
than six years before the institution of the 
suit to proceed with a partition until the 
question of title had been decided in a Civil 
Court. 

The learned Pleaders for all the 
defendants, except defendants Nos. 14 
and 15, seek to support the decree 
dismissing the suit on the ground 
that the finding, that no partition in the 
time of Datar Singh and Jaswant Singh is 
proved, is a wrong finding. It so happens 
that the Subordinate Judge has reco ded 
a finding on this issue of fact, though he has 
left a great many other issues of fact undeter- 
mined on account of his view that the suit 
is time-barred. It appears to me impossible 
to say whether or not the decision on the 
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first issue is correct without knowing what 
is the decision on the other issues. What 
I mean is this, that without knowing the 
history of the sir and khudkasht holdings of 
the respective parties and without knowing 
what sir and khudkasht lands were held by 
Datar Singh and Jaswant Singh, and what 
have since been acquired by the present 
holders from tenants, it is impossible really 
to come to a determination as to whether 
or not the extent of the holdings indicates 
or does not indicate a partition. 1 feel my- 
self unable to decide this question, as Ido 
not think it should have been decided by 
the lower Court without a decision on the 
other issues of fact. In remanding the suit 
for further hearing, I, therefore, order that 
the decision of the first issue should be re- 
considered, in fact all the issues of fact should 
be taken up afresh. 

The case is remanded for a further hear- 
ing on the ground that the suit has wrongly 
been held to be time-barred. A refund 
certificate will issue, other costs will be costs 
in the suit ; there will be only one set of 
costs as regards both lots of defendants who 
have opposed the api)ea1. 

s. D. Ca^e remanded. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Second Civie Appear No. 496 of 192 r, 
July 24, 1922. 

Present: — Mr. Hallifax, A. J. C. 

GADI AND anothf:r“-Defendants— 
Appeeeants 
versus 

GOVINDA AND OTHERS — PeAIN TIFFS — 

Respondents. 

C. P. Tenancy Act (/ oj 1920) -Will 
devising malguzari share in village —Occupancy 
ngnis in sir land^ whether can he devised with such 
share —Sanction of Revenue Authorities^ whether 
necessary. 

Occupancy rights in sir iand can be devised by 
Will along with the malguzari share to which they 
appertain without the sanction of the Revenue 
Authorities, (p. 207, col. 2.) 

Murlidas v. Ilaridas, 62 Ind. Ck s. 246, followed. 

Appeal from the decree of the Additional 
District Judge, Nagpur, dated the i8th July 
1921, in Civil Appeal No. 43 of 1921. 

Mr. R. B. Gadgil, for the Appellants. 

Mr, A, C. Roy, for the Respondents. 

JUDGMENT. — The first two grounds of 
appea!l have been expressly abandoned. 
The taking of the plea in the First Court 
that the Will, which bears the thumb 
impressions of both appellants and was 
presented by them for registration, was not 
a genuine document was as shamelessly 
dishonest as it was futile. Its repetition 
in two Appellate Courts is only more and 
more so. The second contention, that the 
occupancy rights in sir Jand cannot be de- 
vised by Will along with the malguzari 
share to which they appertain without the 
sanction of the Revenue Authorities was 
negatived on 17th February 1921 in MurlU 
das V. Haridas (i) by a Bench of this Court 
of which I was a member. Apart from these 
two matters, we are concerned with 
the interpretation of the devise in the 
Wh ‘11 of one Tatia, who died on 4th May 
19x1, of landed property in favour of 
his two brothers and the three sons of 
another brother who died before the 
Wib was made. The Will directs that these 
five persons shall be his heirs and shall 
take the property '' according to their 
shares " {bhaga pramane), I am not in the 
hast pressed by the somewhat grotesque 


(1) 6a Ind. Cas» 146. 
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suggestion, which is explained to be the 
basis of the third "round of appeal, that 
hhag means the share that each legatee 
would get in an intestacy under the Hindu 
Law, and that, therefore, the three nephews 
get nothing at all. 

(2) The passage in the Will requiring 
interpretation is as follows: “My heirs, 
Tanba, son of Sadashiv Patel, and Oadi, son 
of Sadashiv Patel, and my nephews, Govinda 
Bhau, Anand Rao and Dajiba sons of Chim- 
na Patel, will take my malguzari share {hissa) 
according to (their) shares bhagapramane.'* 
There is nothing else in the Will to explain 
the meaning of hhaga pramanc and it has 
been held in both tlie Courts below that it 
means division per capita and not division 
per stirpes. In this connection it is to be 
noted that the nephews themselves in their 
original plaint interpreted the expression 
as giving them one-third of the property 
between them, and they only claimed one- 
third, though they were allowed to amend 
the plaint and claim three-fifths between 
them. This is in itself some evidence of 
the ordinary meaning of the word bhag, 

(3) Very little attention appears to have 
been given to the matter in the Courts 
below. It appears to me in the first place 
that the expression “ according to equal 
shares has practically no meaning, and 
if bhag here meant equal shares the word 
pramanc would not have been used. 
“ According to shares or rather “accord- 
ing to their shares" must mean according 
to shares that are not necessarily equal. 
The word bhag is certainly used of any kind 
of a share or portion, but probably most 
frequently among Hindus to denote a 
share allotted in a partition of joint family 
property. It is so used in the title of the 
work Daya Bhaga. That the word was 
meant by the testator to denote the share 
that each legatee would get in the property 
in a partition if they were joint owners of 
it is further indicated by the way in which 
he has stated their names. Tanba and 
Gadi are each described separately as the 
son of Sadashiv, and the three nephews are 
grouped together as the sons of Chimna. 
I find that by the terms of the Will the 
three plaintiffs, the sons of Chimna, are 
entitled jointly to one-.hird of the property 
and not to three*fifths. 


[1923 


(4) There remains the contention of the 
two defendants that the plaintiffs must 
pay them their share of the debts due by 
the testator before they can take their 
share of the property. The Will says: 
“ Any debt found due by me is to be paid 
by my heirs. If they do not pay it, it is 
to be paid out of my estate." It is true 
that elsewhere in the Will Tanba is appointed 
executor along with another legatee who 
is not a party to this suit, but that does not 
entitle him to claim payment of the debts 
in this suit where he is a co-defendant with 
another legatee, particularly if he denies 
the very existence of the Will. The decree 
of the First Court, which was confirmed in 
appeal gives the plaintiffs a three-fifths 
.share in the malguzari share in the village 
and a three-fifths share in a sir field, and 
the whole of a half-anna share in nine mango 
trees. The mention of the whole of the 
share in the mango trees is obviously due 
to carelessness. Tlic decree will be modified 
so as to declare that the property of which 
the plaintiffs are to be put in posseSvSion is 
a one-third share of each of the three items 
mentioned. Tlie defendants will pay eleven- 
fifteenths of the total costs incurred by both 
parties in all three Courts and the plaint- 
iffs will pay the remaining four-fifteenths, 

G. R. D. Deer:' mo lifted 
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PATNA Hldfl COITET. 

Ctvu, Rekrkencb No. i os 1922. 

June 7, 1922. 

Present : — Sir Dawson Miller, Kt., 
eWef Justice, Justice vSir B. K. Mullick, Kt. 
and Justice vSir Jwala Prasad, Kt. 

BANAl^LI DAS, In the matter of. 

Legal Practitionen^ Act (X V 1 1 X of 187:)), 
55. 13, —Suspension of Pleader, reference for 

— Invalid reference - High Court, power of, to take 
action. 

Under section 13 of tlie Legal Practitioners 
Act, the High Court has absolute power, after 
such enquiry as it thinks fit. to suspend or dismiss 
a Pleader or Muhhtar from practice, even though 
the matter is referred to it under section 14 of 
the Act by a Court having no jurisdiction to refer 
it un ler that sjcti jn. (p. aio, col 2.} 

Mr. K, N. Chandhuri (with him Messrs. 
Parmeshwar Dayul, G. Prasad and B. C. De), 
for the Pleader. 

JUDaHENT. 

Miller, C. J.— This matter comes be- 
fore us upon what purports to be a 
report of the District Judge of Cuttack 
under section 14 of the Legal Practitioners 
Act, although, from the wording of the re- 
port itself, it would appear that the learned 
District J udge considered that it was a case 
in which it was necessary or desirable for 
the High Court to take action under section 
13 of that Act. Upon receipt of the learned 
District Judge’s report this Court issued 
notice to the Idcader in question, Jiabu 
Banamali Das. a Pleader practising in the 
Courts at Puri, to show cause why he should 
not be dealt with under the Legal Practi- 
tioners Act. The charge which is made 
against the Pleader is in effect that he signed 
and filed in Court a written statement on 
behalf of a defendant for whom he was not 
authorized to appear at all. It is unneces- 
sary to go ill detail through the various 
stages of the litigation in which this alleged 
offence was committed or the processes by 
which the matter eventually came before 
this Court. It may be stated shortly that 
the Pleader was briefed in a suit instituted 
before the Munsif at Puri on behalf of some 
of the defendants in that suit. Tliere were 
five defendants altogether and the %'akulat- 
nama, which was accepted by the Pleader, 
was on behalf of four only of the defendants. 
The suit against the five defendants . was 


brought by the supevintenJent of a iwifk 
claiming damages and other reliefs against 
the defendants for having wrongfully collect- 
ed tolls from the sho])-keepers in the tncla 
at the end of the montli of wlieii the 

plaintiff alone as tlie superintendent of the 
maih was entitled to collect those tolls. The 
defendant No. 4 in the suit, who was a servant 
of some of the other defendants, did not- 
join in the vakilatmima and coiisetpiently 
the Pleader was not instructed by him. A 
written statement, however, was prepurecl, 
not by the Pleader whose conduct is now in 
question before us, but by his senior who 
had also been briefed by the other defeiiclaiits. 
'J'iiis written statement, when it was brought 
to the Pleader for signature, contained what 
ljurported to be the signatures not only of 
the four defendants who had briefed hitu 
but also the signature of Balabadra, the 
other defendant who had not briefed him, 
and the Pleader, without apparently con- 
sidering or making any enquiries as to whe- 
ther his vakalatnama had really been signed 
on behalf of Balabadra, signed the written 
statement and presented it in the Muusif’s 
Court purporting to be a written statement 
on behalf of all the defendants. vSub.se- 
quently, about a little more than a week 
later, the 4th defendant himself presented 
a written statement on his own behalf and, 
at the same time, put in a petition repudiat- 
ing the authority of the Pleader or anybody 
else to act on his behalf and to file a written 
statement purporting to be with his authority 
before the Court. In so far as the written 
st iteinent put in by Balabadra is concerned, 
it was not very materially different from 
that already put in by the other defendants 
l)arporting to be on liis behalf as well as the 
others. The only difference is that where- 
as iu the original written statement the de- 
fendants deny having collected any tolls at 
all and further deny that the defendant 
No. 4 and the defendant No, 5 had collected 
any tolls legally payable to the plaintiff the 
written statement put in subsequently by 
Balabadra admitted that certain tolls 
amounting to a small sum of something lik<) 
Rs. 6 had in fact been collected by the defend- 
ant No. 5 apparently with the assistance 
and connivance of Balabadra himself. It is 
clear that the difference between these two 
statements, although not very vast in extent, 
was a material difference in this way, thut 
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one admitted the collection of tolls to a small 
extent at all events, whereas the other ]^nt 
the plaintiff to proof of his statement by 
denying that any tolls had been collected. 
During the conduct of the case an applica- 
tion was made to the Munsif to take criminal 
proceedings against the defendants other 
than Balabadra and against the Pleader 
upon charges of forgery, and a further appli- 
cation W’as made to take proceedings against 
the Pleader under section 14 of the Degal 
Practitioners Act in that he had appeared 
for a party by whom he w'as not instructed. 

The learned Munsif did not immediately 
hold an enquiry but at the trial he examined 
the Pleader himself and various other parties 
in connection with the alleged misconduct, 
the subject of the cliai'ge made by tlic defend- 
ant No. 4, Balabadra, and in the course 
of his decision he made some adverse com- 
ments upon the conduct of the Pleader and 
came to the conclusion that in giving his 
explanation of what had happened he had 
certainly not been very frank and fair. He 
did not, however, take any steps with regard 
to a criminal prosecution or granting sanc- 
tion, and the case subsequently went on 
appeal to the District Judge. 

The District Judge dismissed the appeal, 
the finding originally having been in favour 
of the plaintiff. Subsequently, a further 
application was placed before the Mimsif 
again asking that criminal proceedings 
might be instituted and that an emiuiry 
might be held against the Ideader under 
section 14 of the Begal Practitioners Act. 
This application came before the successor 
of the Munsjf who originally tried the case 
and both the application for sanction to 
prosecute and the application under section 
476 of the Criminal Procedure Code were 
rejected as well as the application to proceed 
against the Pleader under the Begal Practi- 
tioners Act. Subsequently, it appears that 
the matter was re-agitated before the Dis- 
trict Judge and the District Judge after 
hearing tJie Pleaders on behalf of the parties 
came to the conclusion that a serious offence 
had been committed by the Pleader and 
referred the matter to this Court in a letter, 
dated the 23rd February this year. The 
learned District Judge says that he refers 
the case under section 14 of the Legal Prac- 
titioners Act and then he sets out a short 
Account of the case vith certain findings 


[ 19^3 

arrived at by him and ends his letter by 
saying : “Accordingly, I think that necessary 
action ought to be taken against him under 
section 13 of the Legal Practitioners Act. " 

2t is contended before us to-day that the 
reference to this Court under section 14 of 
the T^egal Practitioners Act by the District 
Judge is ultra vires and ought not to be 
entertained because under that section it 
is only the presiding officer of the Court in 
wliich the offence is committed who has 
power to deal with the matter and make the 
reference to the High Court. In so far as 
this objection to the reference is concerned 
I think that there is no answer to it. The 
section provides that the proper person to 
make the enquiry and refer tlie matter and 
make the report to the High Court is the 
presiding officer of the Court in which the 
offence or misconduct is committed. That 
Court in the present instance clearly was not 
the Court of the District Judge and, there- 
fore, the Distnct Judge had no power under 
section 14 to make a reference to this Court 
in the present case. But, at the same time, 1 
liavc no doubt that under section 13 of the 
Act the High Court has absolute power in 
any case, after such enquiry as it thinks fit, 
to suspend or dismiss a Pleader or Mukhtar 
from practice, and if wc thought that this 
was a case^in which suspension or dismissal 
would be a proper punishment to be inflicted 
we could, in the circumstances, in my opinion, 
take action under that section. Nor does 
it matter that the case has come before us 
merely upon a reference by the Distnct 
Judge who had no power to refer the matter 
to the Court under section 14. It would be 
necessary, however, that this Court should 
make an enquiry. What the nature of that 
enquiry ought to be is clearly a matter for 
the discretion of the Court. We have before 
us in this case, I think, all the materials 
necessary to enquire and come to a decision 
upon the case, and we could, without any 
further notice, as the Pleader has already 
appeared, assuming he did not wish to put 
before us any further evidence on his behalf, 
deal with the case upon the evidence which 
is already before us. A petition has been 
filed by the Pleader and he sets out in detail 
the facts of the case, and his case is that 
when lie signed the written statement he 
was under the impression that he had been 
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briefed, not taierely by four of the defendants 
in the case, but by them all, and further 
that when he did sign the written state- 
ment the signature of Balabadra, the other 
defendant, was in fact upon the written 
statement so signed by him, and in these 
circumstances it never occurred to him that 
he was not authorized to sign the written 
statement on behalf of Balabadra. After 
considering the case I have come to the 
conclusion that no actual intention on behalf 
of the Pleader to commit a fraud or to mis- 
lead the Court has been made out and the 
only doubt or difficulty that I have had, 
arises purely and simply from the manner 
in which the Pleader nimself gave evidence 
about this matter when he was examined 
before the Munsif. There can be no doubt 
that the attitude he took up on that occa- 
sion, which was an attitude of forgetfulness 
as to all the important things which had 
happened, was probably intended to shield 
as far as possible the other defendants or 
their servants who had also given evidence 
about how the signature of Balabadra came 
to be upon the written statement. In adopt- 
ing that attitude, I think, he w^as certainly 
not frank and straightforward, lie was 
also extremely foolish because it led the 
Munsif to treat his whole conduct with great 
suspicion and it has also created a doubt in 
ni}^ mind as to his bona fide in the matter. 
At the same time, T am not satisfied Iroiu 
the evidence which is at our disposal that he 
had any real intention at the time he signed 
the written statement of committing a fraud 
or lending himself to any fraud wffiich had 
already been committed. 

Before finishing this judgment, I think 
that one ought to draw attention to a prac- 
tice which appears in some parts of this 
Province to have grown up of disregarding 
entirely the rules which have been laid 
down under the Legal Practitioners Act in 
relation to the accepting of vakalainamas. 
If these rules were properly carried out, then 
it would be almost impossible for mistakes 
such as that which has happened in the 
present case to take place.* One of the rules 
provides (it is numbered 45!? in Chapter XI 
of the General Rules and Circular Orders, 
Appellate Civil, Volume I) that a Pleader 
accepting a vakalainama shall note on it the 
name of the person from whom it has been 
received with an endorsement to the effect 


that he is satisfied that the person from 
whom he received it is either the party him- 
self or his servant or relation or one who has 
been authorized by the party to deliver it 
to him, as the case may be. lie should also 
note the date of his receipt of the vakalat^ 
nama. In the present case the vakalainama 
was merely signed by the Pleader witli the 
word “ received ” above. There in no date 
nor is there anything to indicate on whose 
behalf it was received or any certificate that 
he was satisfied that the person from whom 
he received it was the party himself or a 
servant or relation or agent. If that had 
been done, I think it would have been im- 
possible for the Pleader in this case when he 
came to sign the written statement and file 
it in Court to have had any doubt as to whe- 
ther or not he had been instructed on behalf 
of Balabadra, the defendant No. 4. It was 
simply through neglect to obey these rules 
that, when the time came, he apparently 
got the impression that he had authority 
to act for a party who had in fact not in- 
.structed him. Although I do not think 
that this is a case which merits either dismis- 
sal or suspension from practice I think that 
the Pleader has been careless and very 
remiss in the exercise of his duties. He 
is a young man, at the beginning of his 
career, and I think it ought to be pointed 
out to him that he cannot be too careful, 
exercising as he docs a position of responsi- 
bility and ttust both towards his clients 
and towards the Court, in seeing that hi^ 
conduct is in all matters in connection with 
his profession absolutely above suspicion. 
Although it is not a case to be dealt with 
severely, I think it is a case in which the 
Pleader through his neglet to carry out the 
rules, has brought himself into a precarious 
position and it is a case in which I think he 
ought to be reprimanded and warned to be 
more careful in the future. 

Mullick, -I agree. 

Jwala Prasad, J.— I agree. 

N. H, Order aceerdin ly. 
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MADRAS HIGH COURT. 

Criminai, Revision Case No. 114 o? 1922. 
(C.^MiNAi, Revision Petition No. 105 
OE 1922). 

November 3, 1922. 

Presint: — Mr. Justice Wallace. 
DERVISH HUSSAIN, In re and others— 

Accused No. 2 — Petitkuners. 

Criminal Procedure CtrU ( Art V of 

441 ' 441, s'ope and ejfeci of-— 
Presidency Magistrate— Reasons for conviction^ 
omission to record - Grave irregularity — High Courts 
when will interfere, 

Secti.-'ii 441 of the Criminal Procedure Code mere- 
ly allows a Presidency Magistrate to supplement 
the reasons which have already been stated, imder 
sections 2(>3 and 370, for convicting an accused 
person. The effect of the section is not to abro- 
gate the terms of section 263 or section 370, and 
the omission to record reasons is a grave irregularity 
which, in most cases, would be sufficient to warrant 
interference by the High Court. But where the 
reports submitted under section 441 of the Code 
Contain good grounds for the decision, they may 
be considered as setting forth the reasons for the 
conviction, and if no substantial failure of justice 
has resulted, the High Court will not interfere, 
(p. 212, col. 2; p. 213. col. I.) 

Queen- Kmpres< v. Shtdgnuda^ iS B. 07; o Ind. 
Dec. (n. s.) 573, Panmb Singh, Jn the. matter of 
the petition of, o C. 579, 3 Ind. Dec. (n. s.) 377* 
King- Emperor v. Alagarisami Palhan,, 25M. 54 ^^ J 
2 Wier 245 and 'lilak Chandra Sarkar v. Batsa- 
gomofU 23 C. 502; 12 Jnd. Dec. (n. S.) 3 J 4 

distinguished. 

retition, under sectib'n '3 433 and 439 
of the Code of Criminal Procedure, 1898, 
praying the High Court to re'/ise the order 
of the Court 01 the Honrary Prejoideiity 
Magistrates, Payapettah, Madras, dated 31st 
January 1922, in Calendar Case No. 
of 1921. 

Mr. A, r. Codio, for the Petitioner. 

The Crown Prosecutor, for the Crown. 
ORDER. —Two points are taken by peti- 
tioner, (i) that he was refused opportunity 
to have his deieiice evidence ])roduced ; 
(i) that the Bench Court has recorded no 
reasons for liis conviction. 

As to point (i), after a good deal ol search- 
ing of records rendered necessary by 
the inaccurate reports of the Honorary Pre- 
;jiaency Magistrate's Court, it was verified 
that the petitioner had paid hatla for a 
sub pcvnn ior the production on 2t)th De- 
cember J921 of two Police Diaries from D-2 
anci D'3 station.^, and that sub-ptena was 
jiSued accordiiKdy. Service was effected 
tV-i and neither diary was produced 


(^ 9^3 


on 20th December igai. The case was 
taken up on several dates after that, on 
3rd January 1922; on loth January 1922 
and 2.1th January 1922, but on none of 
these dates did petitioner ask for any fur- 
ther sub-pwnas or warrants for the pro- 
duction of these diaries nor was any taken 
out. On the date of final hearing, 3Tst 
Januar}^ 19*22, the Bench Court refused 
adjournment on the ground that the de- 
fence witnesses, though served, were absent. 
In the circumstances, I consider the refusal 
was fully jUvStified. 

As to point (2), it is the case that the 
Bench Court has recorded no reasons what- 
ever for convicting petitioner and the 
que.stion is, whether this omission to obey 
the terms of section 2O3 (//) of the Code 
of Criminal Procedure is an irregularity 
which wholly vitiates the trial, or, if not, 
whether petitioner lias been gravely pre- 
judiced by the omission. This is not a 
case which section 370 (i) will remedy, since 
a substantive sentence of imprisonment 
has been passed and, therefore, under sec- 
tion 370 (^) as equally under section 263 (h), 
the Honorary Presidency Magistrates 
should have recorded reasons. The Crown 
Prosecutor argues that the defect is cured 
by section 441 which permits a Presidency 
Magistrate to submit with the record, 
when called for under section 433, a state- 
ment setting forth the grounds of his de- 
cision. But, as a matter of law, it is clear 
that section 441 does not abrogate the 
terms of section 263 or section 370. I 
take it that it merely allows the Presi- 
dency Magistrate to supplement the reasons 
which have been already stated under 
sections 263 and 370. 

Under section 537, however, this Court 
will not upset a conviction on the ground 
of irregularity in the judgment unless a 
failure of justice has resulted. My atten- 
tion has been called b}^ petitioner to certain 
rulings, e, g,, Queen-Empress v. Shidgauda 
(i), and Panjab Singh, In the matter 
of the petition of (2), passed under 
section 263 (A), or its equivalent 
section 227 (h) in the former Code, 
wherein these Courts held that the omis- 
sion to record reasons was in itself a suffi- 
cient ground for interference in revision, 

(i) i 8 B. 97; 9 Ind* Dec. (N. 8 .) 573 * 

(j) 6 C, 579 ; 3 DmIa Pec. (N, 84 377* 
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Neither of these cases was a case of iudg- 
ment by a Presidency Magistrate. As a 
general rule, I consider the principle of 
these rulings, viz,, that the Magistrate 
must state reasons so that the High Court 
may judge whether there were sufficient 
materials before him to support the con- 
viction perfectly sound. Kulings quoted 
on the opposite side, such as King- 
Emperor V. Alagarisami Pafhan (3), Tilak 
Chandra Sarkar v. Bai^agomoff {4), 
deal with the sections of the Code such 
as section 202 or ^()7, and neither deals 
with a case of a Presidency Magistrate or 
of a summary trial. It is one thing to 
hold that, in a case where all the record 
before the original tr>dng Court is also 
available before the High Court in revi- 
sion, no substantial failure of *ustice has 
occurred by the omission of the trying 
Court to record reasons. It is a very dilTcr- 
ent case when the conviction was passed 
without reasons therefor, on evidence of 
which no record is taken and which, tlieie- 
fore, is m.t available to the High Court. 
In such a case I agree with the rulings al- 
ready quoted that the omission to record 
reasons is a grave irregularity which in 
niost cases would be sufficient ground for 
interference. 

But in the case of convictions by Presi- 
dency Magistrates there is the saving section 
4<[i, and when the record submitted under 
that section discloses sufficient grounds for 
the decision, it may be taken into consi- 
deration. The reports submitted in this 
case by the Bench on the 25th Februnrv 
IQ22 and 17th October IQ22 show that the 
Magistrates had a clear recollection of the 
case and the evidence recorded therein 
and had^ good grounds for their decisions. 
Considering these as under section 4.^ i 
they may be considered cs setting forth 
the reasons for the conviction of petitioner, 

I am of opinion that no substantial failure 
of justice has occurred in his case. 

I am asked to interfere with the sentence. 
It is a stiff sentence, but I am not prepared 
to interfere with the discretion of the Honor- 
^^^^^s^dency Magistrates in this case. 

I dismiss the petition. 


(3) 25 M, 546 ; 2 Weir 245. 

W 23 C. 502; iz lad. Dec. (n. s.) 334. 


I would im])rcss on the Bench tbe neces- 
sity of obeving j^ections 263 and 370 of 
Criminal Procedure Code in future, 

V. N. V. 

W. C. A. 

Pelilion dis 7 nissed. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 45() of 1922. 
()ctoi>er If), JQ 2 Z, 

Mr. J iisti- e vSluart. 

CAJRAJ vSJNCH AND OTHERS-.^ 

ApPiJCANTS 

versus 

PhMPl{ROR— Opposite Party. 

Crinnnal Poredurr Code {Act I' of 1S9S), 
145, r,}C(Jt)iinz of—IIoii^t', 

fifruisht'd, d‘.sp:iir cchccruuig- I'umiHtrc, attach* 
WCAi of. 

In a prorpcvlin.c under boctioii 145 of the Crimi- 
nal Proec<lnrc Code, the jurisdiction of the Magis- 
trate to attach the subject of dispute is confined 
to “ land *’ and where this land ” consists of 
a furnished house he can attach the house but not 
the furniture or other moveable property in it. 

Criminal revision from an order of the 
Magistrate, Pirst Class, Meerut. 

Mr. G, P, Boys, for the Applicants, 

Mr. Vma Shankar Bajpai, for the 
Opposite Pcirtv. 

judgment!-^ -This application must suc- 
ceed. 

The facts are, shortly, that two parties 
are claiming succession to the i>roperty 
of Musammat Bisban I>evi deceased : 

(1) Persons who allege that they are 
trustees under a deed executed by the 
deceased which entitles them to succeed 
as trustees ; 

(2) liar Cluiran, who claims as a col- 
lateral of her deceased husband and con- 
tests her authority to execute the deed of 
trust. 

The Magistrate being moved in the mat- 
ter under section 145 of the Criminal 
Procedure Code has found that a dispute 
likely to cause a bre ach of the peace exists, 
and being unable to decide on the ques- 
tion of possession, had attached the pro]>- 
erly and appointed a Receiver thereof 
under section 14b. 

This order cannot be questioned in so 
far as the '‘land’' in dispute is concerned. 
The "land" in dispute consists of one 
house. But the order goes further and 
covers all the moveable property left by 
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the lady. This application asks that the 
order, in so far as it affects property other 
than the 'land*' and the rents and pro- 
fits of such land, should be set aside. Un- 
der the law the Ma?:istrate had no juris- 
dicfion except as to the land. 

The applii'ation is allowed. 

N. II. Application allowed. 


CALCUTTA HIGH COURT. 

CsiMINAI. ApPEAI^ No. 376 OF 1921. 

September 8, 1921. 

Present: — ^Mr. Justice Newbould 
and Mr. J ustice Ghose. 

CHErrO KAEWAR---APPEI.1.ANT 
versus 

EMPEROR. 

Charges, misjoinder of— Penal Code (Act XLV 
of 18G0), ss. 41 1, 414, joinder of charges under, 
legality of —Defective charge, if can he remedied ai 
conclusion of trial— Procedure— Alternative charges 
— Criimml Procedure Code (Act V oj i8(^8), s. 23G. 

Joinder of charges of offences wnrler section 
411, Indian I^cnal Code, with charges of offences 
under section 414, Indian Penal Code, is bad. If, 
however, the charges are framed in the alterna- 
tive under section 23G of the Code of Criminal 
Procedure there would be no defect in the trial. 
But having framed defective charges, the Magis- 
trate cannot remedy the error at the conclusion 
of the trial, by saying in his judgment that he 
would only proceed on the charges that had been 
legally joined. If he wishes to strike out anv of 
the charges he should do so before concluding 
the trial, and should give the accused an oppor- 
tunity of making such defence as he thinks fit on 
the charges as amended. Where this is not done 
the error vitiates the trial and inakei the convic- 
tion illegal, (p. 214, col. 2: & p. 216, col. i.) 

Criminal appeal against the order of 
the Third Presidency Magistrate, Calcutta, 
dated iCth June 192T. 

Babu ManmeUha Nath Mukerjee (with 
him Babus Heramba Chandra Gupta and 
Mahendra Lai Roy Chowdhry), for the 
Appellant. 

Mr. Orr, Dq)uty Begal Remembrancer, 
for the Crown. 

JUDOMEIfT. — ^It is unnecessary to dis- 
cuss the facts of this case in this appeal, 
as we are of opinion that the trial was 
bad for misjoinder of charges, and we 
propose to order a re-trial of the appellant. 
At the trial the . present APpeUant Ghetto 
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Kalwar and one Jug Mohan Kalwar were 
jointly tried. Twelve charges were framed 
against them. In the first, Ghetto was charg- 
ed with wrongful possession of two items 
of stolen property on the 25th of March 
1921. In the second Jug Mohan was charg- 
ed with having abetted that offence. In 
the third charge Ghetto was charged with 
being in wrongKil possession of three items 
of stolen property on the 27th of March 
1921 and, in the fourth charge, Jug 
Mohan was charged with having abet- 
ted that offence. In the fifth charge, 
Ghetto was charged with being in wrongful 
possession of eleven items of stolen pro- 
perty on the 31st of March 1921 and, in the 
sixth charge, Jug Mohan was charged 
wth the abetment of that offence. Then, 
in the remaining charges Ghetto and Jug 
Mohan were each separately charged with 
having assisted in the disposal of the sto- 
len properties referred to in the six pre- 
vious charges. When writing his judgment 
the Magistrate held that there should not 
have been a joint trial of the two accus- 
ed and acquitted J iig Mohan. He 
also held that it was safer to proceed 
against the first accused Ghetto under 
the three heads of section 411, Indian Penal 
Code, only, and to forego those under sec- 
tion 414, Indian Penal Code. In the 
end, he convicted the appellant on the 
first and third charges and, with refer- 
ence to the facts stated in the fifth charge, 
he held that an offence punishable under 
section 54A of the Calcutta Police Act 
bad been committed. 

We think that the joinder of the charges 
of offences under section 41 1, Indian 
Penal Code, with charges of offences un- 
der section 414, Indian Penal Code, was 
bad. Had the charges been framed in 
the alternative, this might have been with- 
in the terms of section 236, Criminal 
Procedure Code. But as the charges were 
framed, they were not in the alternative, 
and the mistake cannot be corrected by 
the argument that, if they had been in 
the alternative, there would have been 
no defect in the trial. Having framed 
defective charges, the Magistrate could 
not remedy the error at tiie conclusion 
of i the trial, by saying in his judgment 
that be would only proceed on the charge 
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that had been legally joined. If he 
wished to strike out any of the charges 
he should have done so before concluding 
the trial, and should have given the ac- 
cused an opportunity of making such de- 
fence as he thought lit on the charges 
as amended. Not having done so, we 
must hold that the error vitiated the trial 
and made the conviction illegal. We, 
accordingly, allow this appeal, reverse 
the conviction and sentence of the appel- 
lant, and direct that he be re-tried accord- 
ing to law. We are asked to order that 
the re-trial be taken place before another 
Magistrate, and no objection is taken 
to this on behalf of the Crown. We, 
accordingly, direct that the re-trial do 
take place before such other Magistrate 
as the Chief Presidency Magistrate may 
select. 

13 . N. 

Re-trial ordered^ 


LAHORE HIGH COURT. 

CraMiNxMy RivVIvSion Petition No. 389 
OP 1921. 

July 21 igzi. 

Prcse:U-Slr Sliadi Lai, Kt., Chief 
J ustice. 

GAJJA NANO AND ANOTHER — 
Convicts —Petittoneks 
ver^as 

EMPEROR (THROUGH PRABHTT 

MAE) — Complainant— Respondent. 

Penal Code {Act XL V ofiHiro). s. 4 :)^ — Jiigamy 
— Hindu marriage — Fraud. 

A Hindvi maniace tainted by fraud is a voidaHe 
transaction, but it is biiuline untd it is set aside 
bv a competent Court. Unless it is declared to 
1)0 invalid, it can sustain an indictment for bicamy. 
(p. 216, col. I.) 

Criminal Revision. 

Messrs. Bevan-Peiman and Nanak Chand, 
for the Petitioner. 

Mr. Dcs Raj Sawhney, for the Com- 
plainant. 

JUDGMENT. — This criminal case arises 
cut of an Vinfcilnnale dispute between 
a Hindu wife nud bcj husband re- 


garding the right to give their daughter 
in marriage. It appears that the wife, 
Musammat Haryan, fell out with her 
husband, Gaja Nand, probably on 
account of the latter having married 
another wife and that she left her husband’s 
house and migrated with her minor 
daughter, Musammat Dhapan, to the house 
of her brother, Ballu. While she was 
there, she, probably instigated by her bro- 
ther, performed tlie marriage of Mtisam- 
mat Phapan, who was only nine years old, 
with one Pirbhu, a man of 40 years of age. 
There is some evidence to the effect that 
the child was practically sold to this man, 
who himself admits that he paid Rs. 
as a quid pro quo for the girl. 

The father, when he learnt of this 
unfortunate affair, made an application 
to a Magistrate, who issued a warrant 
under section loo of the Criminal 
Procedure Code. Thereupon, Ballu ap- 
peared with the girl and handed her over 
to her father. The latter, a few months 
afterwards, solemnised the marriage of 
his daughter with one Kirpa Ram, and 
it is this second marriage which has led 
to the prosecution of the father and 
Kirpa Ram for abetting the offence of 
bigamy. 

The Courts below have held that the 
charge of abetment has been established, 
and, after giving my careful and anxious 
consideration to all the circumstances of 
the case and to the law bearing upon the 
subject, I concur in the conclusion reach- 
ed bv them. There can be no doubt that 
the marriage of a girl of nine years with 
a man of prompted as it was by the 
cupidity of her maternal uncle and by 
the resentment of her mother against her 
husband, was not in the interests of the 
girl ; but the crucial question for determi- 
nation is, whether it was a void transac- 
tion and had consequently no existence 
in the eye of the law. Now, it has been 
found as a fact that the mother 
actually celebrated the marriage, and the 
presumption is that the usual ceremonies 
were performed. 

The law is perfectly clear that the father 
is the proper person to give his daughter 
in marriage, and that, unless the father 
has deserted his wife and daughter, the 
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iiiotlier raiiiiot j4ivc‘ the daughter in marri- 
age williont the consent of the father. 
But a Hindu marriage is a sacrament 
and the rule is now lirnily established 
that a marriage which is duly vsolemnised 
and is otherwise valid, is not rendered 
invalid because it was brought about 
without the consent of the guardian in 
marriage or even in contravention of an 
ex])ress order of the Court, 7 nd(\ inter alia, 
Mnva Deri v. Raw Chand (i). 

It is, however, contended that the 
motlier and her brother brought about the 
marriage by fraud, but the simple an- 
swer to this contention is that, though 
a niarriagi* may, on that account, be de- 
dal ed to l)e invalid, it is not a nullity. A 
marriage tainted by fraud is a voidable 
transaction, but it is binding until it is 
set aside by a competent Court. Unless 
it is declared to be invalid, it can sustain 
an indictment for bigamy. 

WJiile syuipathising with the father, 
I lind no valid reason for dissenting 
from the conclusion that lie has infringed 
the prodsions of the law. I must, there- 
fore, conlirm the conviction and dismiss 
the application for revision. 

W. C. A. 

Rexnsion rejected. 

(i) 31 Ind. Cas. iSfi ; 2c V, R, iai6 ; 177 

P. W. K. in 13. 


ALUAHABAD HIGH COURT. 
CrIMINAI, RKFKRKNCE N0.184 OF 1922. 

April 21, 1922. 
rrcseni: — Mr. J ustice Stuart. 
INCHA RAM — Appeicant 
versus 

EMPEROR — Respondent. 
pencil Code (Act XLV of iS()o}, s, 18 J — PaUe 
report to f'ulicc — Motive -Offence. 

Accused made a report to the Police that his 
horse had strayed, when, as a matter of fact, he 
had previously sold it to aiiotlier, who in tuni 
Iiad .sold it to a third person : the report wa? made 
to enable him to make a false charge against this 
last person, and this he subsequently made : 

Held, that an offence under section 182 of the 
Penal Code was made out, as in making the report 
the accused clearly gave false information to the 
I’olice which he knew to be fabse and that he knew 
that it was likely that he would thereby cause the 
Policq Authorities, if they igimd the horse aasweriug 
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to his des(Tiplion, to take it from the possession of 
its riyht fill owner, (p, 217 col. t) 

Reference made by the Session,'* Judge, 
Moradabad, under section 435 of the Code 
of Criminal Procedure. 

REFERRING ORDER.— The applicant 
in this case, Incha Ram, has been convict- 
ed in a summary trial under section 182 
of the Indian Penal Code and has been 
vSentenced to one month’s rigorous 
imprisonment. The facts, as found by 
the Magistrate, are as follows : — On 31st 
December 1921 the applicant report- 
ed at the thaua that his horse had 
strayed from the jungle on the previous 
day. An enquiry v.^as made by the Police 
and the chauhidar of the village reported 
that some months before Incha Ram had 
sold the animal to one Chadammi Lai, w^ho is 
said to be his cousin, and that Chadammi 
Lai on the 2()th of December 1921 had sold 
it at Rith Cattle Market to a third person. 
After the institution of proceedings under 
section 182 of the Indian Penal Code Incha 
Ram brought a case against Chadammi 
Lai under section of the Indian 

Penal Code. In that case the Magistrate 
took evidence under vSection 202, Criminal 
Procedure Code, and finally dismissed the 
complaint under section 203, Criminal Pro- 
cedure Code. 

It has been urged in revision that the 
act for which the applicant has been con- 
victed went no further than the prepa- 
ration for the commission of an offence, 
and that the report, not being of a cog- 
nisable offence, and not in itself calling 
for any action by the Police, fell short of 
the conditions justifying a conviction under 
section 182 of the Indian Penal Code. 
I have been referred to the ruling of the 
High Court in the case of Algno Lai v. 
Emperor (i). The principle there laid 
down seems to me to apply to the 
present case. The fact that here the 
alleged false report was followed by a com- 
plaint of theft does not affect the princi- 
ple I hold that the conviction was bad 
on a point of law. I, therefore, forward 
the record to the Hoii ble High Couit with 
the recommendation that the con\'iction 

(1) 57 Ind Cas. q6 ; 18 A. L. J. 636; 21 Cr, 
I.. J 576 ; 2 U,EL R. (A)296.j 
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of Incha Rain under section 182 should be 
set aside. 

ORDER.— Tncha Ram made a report 
at th‘ Police Station that his horse 
had strayed. This report was false to 
his knowledge. His horse had not stray- 
ed. lie had jireviously sold the horse 
to his cousin and he clearK" made this 
false report in order to enable him to 
make a false charge against the man who 
had bought the horse from his cousin. 
He made that charge subsequently. In 
making this report he clearly gave false 
information to the Police which he knew 
to be false and he must have known that 
it was likely that he would thereby cause 
the Police Authorities, if they found the 
horse answering to his description, to take 
it from the possession of its rightful 
owner. On these facts an offence under 
section 182 was clcarl3" made out. I 
accordingly refuse to interfere and return 
the record. 

w. c. A. Record reUmicd. 


MADRAS HIGH COURT. 

Criminal Appkai.s 325 and 342 

OK 1922. 

(CimiiNAT, M1SCKIJ.ANE0US Petition No. 
498 c)E 1922, 

(S. R. No. 5083 OF 1922.) 

August II, 1 922. 

Prcsc)U:^Mr. Justice Oldfield and 
Mr. Justice Rarnesam. 

MIITOR MOIDRFN HAJUR, lu re, and 
ANOTHER- Accused Nos. iq and 20 
— Appellants In Cr. A- No. 325 

OF 1922 AND 

EDEKKATTU CHEKKUTI HAJI, Tn rc~ 
Accused No. 36— Appet.lant in Cr. 

A.. No. 342 OF 1922. 

Limitation A J [IX of lyoS) s, s, application 
of-- Appeal under special enactment— -Criimnal 


Procedure Code [Act V of i8o8), s. 423 
(f) (‘ 1 ) • Order excusing delay, whether couse- 
pirniial incidental order— Appeal, forum of 
— Dijjcrcni scute tiers passed on several accused. 

Section 5 of the Limitation Act cannot be uti- 
lised 1>3" an Appellate Court in dealing with an 
appeal under a special enactment, (p. 218, col, i.) 

An Appellate Court cannot excuse the de- 
lay in presenting an ap]>eal, under .section 42^ 
(li (rf). Criminal Procedure Code, as an order 
excusing the delay is neither a consequential nor 
an incidental order, (p. 218, cols, i & 2.) 

Any power conferred by section 423 can be 
UvSed only after the stage at which seidiou 423 
becomes applicable to the proceedings has been 
reached. Therefore, the application of the sec- 
tion is legitimate only after the preliiuinarv 
stage indicated in sections .j2i and 422 has been 
pa.sscil; that is, after the appeal has been admitted 
and after the notice referred to in the latter 
section has been given, (p. 218, col. 2.) 

Where different sentences aie passed on 
different accused, each accused must be 
deemed to have been convicted in a se];}aratc 
case of his own ; and the determination of the 
Court having jiirisdiction to hear his appeal will 
depend on the extent of his individual sentence 
and not on the extent of the sentences of the 
other accused, ^p. 219. col. i.) 

V enkatakrishuayy , lu re, 39 Ind. Cas. 294; 40 
M. 591; 31 M. L. ‘ J. 837; 18 Cr. 1 <. J. 454, 
followed. 

Appeals, under section n, clause (2) of 
Ordinance No. i of 1922 and sections 418 
and 419 of the Criminal Procedure Code, 
against the judgment of the Court of the 
Special Magistrate, Calicr.t, in Special Case 
No. 22 of the Calendar for 1922. 

Mr. Krishna Kitrup, for the Appellant. 

Mr. J, C, Adam, Public Prosecutor, tor 
the Crown, 

JUDGMENT. — These appeals came be- 
fore one of us for admission ; and notice 
was issued to the Public Prosecutor sole- 
ly on the question whether they could be 
admitted or whether they were out of time. 
The point arises primarily because the 
convictions and the sentences were pas.s- 
ed under Ordinance i of I922, a 
special enactment. The time provided for 
appealing under that Ordinance is only 
15 days. Judgn\cnt w‘as given in each of 
these appeals on the 31st March. The 
presentation in this Court was, in Appeal 



INDIAN CASES. 


[19*3 


2X8 

MITTOR MOIDKEK HAJEE; III re. 

No. 325, on tLe 24th April and in Appeal No. 
34c on the 2Sth April. It clear that 
this presentation was out of time, unless 
the appellants were entitled at l<?ast to 
an allow^ance for the period requisite for 
olitainine; copies of the judgments appealed 
against. Such a deduction would, of course, 
be admissible in any appeal against a 
conviction under the ordinary law with 
reference to section 12 of the Uiiiitation 
Act. This Court has, however, re- 
cently held in Kopparlki hiiv::^ayyci v. 
Alavcii Chinnarayaua (i) that section 12 
cannot be applied in the case of apiioals 
under a special law, such as the < )rdinaiicc 
we have to deal willi. 

1'he point, however, calls for no further 
consideration since the passing of Act X 
of ic)22, which became law on the 5th 
March, IQ22. and provided that sections 
4, 0 to iS and 22 of the Indian Limita- 
tion Act should be applicable to proceed- 
ings under any .special or local law, in so 
far as and to the extent to which they 
are not expressly excluded by .such law\ 
It mav be said at once that there is no- 
thing in the Ordinance expressly exclud- 
ing this provision, 'fho appellants are, 
therefore, entitled to credit for the time 
they spent in obtaining copies ; and 
that is, as Mr, Knrup on their behalf agrees, 
from the date of judgment, 31st March 
1922 to the date, on which conies were 
given to their ValJl, 2nd April 1022. 

That deduction, however, made, the iire- 
senlation on the 2.|t]i and ’Sth Ajiril was 
still beyond the 15 da\s allowx^d by the Or- 
dinance. 3 Ir. knrup has accordingly 
conceded that there is delay in the 
presentation of Ap])eul No. 325 and has 
urged that the delay should be excused 
by this Court. The difficulty is, that sec- 
tion 5 of the Limitation Act, xinder 
which the Court can excuse delay, is not 
one of tlie provisions the application of 
w’luch is extended by Act X of i(j22 to 
proceedings under a .special or local law. 
We, therefore, have no right to utilise ^cc • 
tion 5 in dealing with these appeals. Next, 
it has been argued that we have power to 
excuse the delay tinker section 423 (/) 
rf), Criminal Procedure Code, because an 

(i) 44 Ifld. Cas. 805; 41 M, 109; 33 M. ly. J, 5 C ’0 
7 L. W. 443 ; b>.i 


order excusing the delay would be a conse- 
quential or incidental order and would 
be just or proper in their disposal. We 
are unable to take that view of the nature 
of such an order. It is not consequential. 
Wo must then consider whether it is 
incidental and, if so, incidental to what ? 
Section 423 begins : “ The Appellate Court 
shall tliciii send for the record of the case, 
if .such record is not already in the 
Court and it has to be presumed that any 
pow^r conb^rrcf! by section 42.3 can be used 
only after llic stage, at which section 423 
beconit‘s app'licabl'-' to the proceedings, 
has l)een reached. That is clearly indicated 
by the use of the word “then The 
apjdicalion of section 423 mn.st, we think, 
lie tak'Mi as legitimate only after the pre- 
liminary .stage indicated in .sections 421 
and .|22 has been ])assed ; that is, after 
the ap])eal has been admitted and after the 
notic'* referred to in the latter section has 
been given. It is tnie that notice has been 
given in this case to the Public Prosecu- 
tor but (as we stated distinctly in the or- 
der directing it) it was given only for the 
special purpose of enabling In’iii to appear 
to take part in tlie proceedings author* 
ivSed by section 421 at which the question 
of admission and the question wdiether 
there should be further proceedings, witli 
respect to wliicli section 423 applied, are 
considered. We do not think that 
section 423 confers on us any j^ovver the 
exercise of whicli can hel]) these appellants. 
We must therefore, dismiss Appeal No. 323 
as out of time. 

These considerations, how^ever, are not 
sufficient for the di.sposal of appeal 
No. 342, because it is presented b}’^ the 36th 
accused, who was sentenced only to 4 
3'ears’ rigorous imprisonment and a fine 
and who, therefore, is entitled, under 
section it of the Ordinance, to appe.al 
only to the Special Judge and not to this 
Court. In fact, he did present his appeal 
originally to the wSpecLal Judge. But that 
officer returned it to him on the ground 
that some of the accused had been sen- 
tenced in the judgment appealed against 
to 5 years' rigorous imprisonment and that 
the appeal lay in the case of tho.se also 
who liad been sentenced to a shorter 
period to the High Court. That view of 
the law is incorrect — Vide Venkalan 
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krishnayyaf In re (2). For the purpose 
of decidins: the Tribunal before which the 
appeal lies, each accused must be 
deemed to have been conxdcted in a sepa- 
rate case of his own ; and the determina- 
tion of the Court havin:.^ jurisdiction to 
hear his appeal will depend on the 
extent of his individual sentence. That 
being the law, the learned vSpecial Judge 
was wrong in returning the .apj)eal to the 
appellant for presentation to this Court. 

We have only then to decide whether 
the presentation to the learned Special 
Judge was in time. It is not disputed 
that, if allowance is made for the time 
taken for olitaining co])ies and for the time 
during which the Court was closed for 
the holidays, presentation there on 2.tth 
April 1022 was in time. Tliat being so, 
the learned S]K‘cial Judge has refused to 
exercise the jurisdiction vested in him by 
law and we must deal with his order in 
revision. We, therefore, in Appeal No. 342 
return the appeal to the appellant's 
Counsel for re-presentation in the Court of 
the Special Judge. 

One appeal (Usmissed ; our returned, 
V. N. V, 
s. V, 

(2) 39 Ind. Cas. 204 : 4- M. 591 ; 3 ^ 

837 ; 18 Cr. 1 . J, 154 . 


PATNA HIGH COURT. 

Death Reperknce No. 10 of 1922. 
Criminal Ai^peal No. 65 ()FI922. 

May 9, 1922. 

Present: — Mr. Jukice Couttsand 
Mr. Justice Adami. 

NIRU BHACr AT— A ppellant 
versus 

KM PICROR— Opposite Party. 

Criminal Psocedure Code (Act V of 1898), s, 36 ^ 
— Accused, examination of — Evidence elicited by 
putting leading question — Value, 

Where the examination of an accused is not 
such a.s is contemplated by the Criminal Proce- 
dure Code but is really a cross-examination 
it should left put of coiisi4?ratioa. (p. 220, col. ^,) 


No value .should be attached to evideu'.'e 
elicited bv the prosecution by putting a load- 
ing question to its witness, (p. 221, col. i.) 

Criminal appeal from the order of the 
J udicial Commissioner, Chota Nagpur, 
dated the 12th April 1922. 

Mr. S'. A. Sami, for the Appellant. 

Mr. Sullan Ahncd, Government Advocate, 
for the Crown. 

JUDGBIENT. 

Coutts, J. — The appellant in this case, 
Niru Bhagat, has been convicted by the 
Judicial Commissioner of Chota Nagpur 
of the murder of his mistress named 
Musammut Lalo on the ist of J amiary of 
this year and he has been sentenced to 
undergo the extreme penalty’' of the law. 

The case for the prosecution is that, about 
six months before the date of the occur- 
rence, Musammat Lalo deserted her hus- 
band and went to live with the appellant. 
The appellant was a follower of Kabir, 
one of whose tenets was abstention from 
the eating of meat. Lalo refused to adopt 
the rules of Kabir and the result was that 
quarrels arose between her and Niru. On 
the Thursday before the death ov Lalo 
there was a particularly bitter quarrel 
and Niru turned her and her things out 
of his house. She, however, put her 
things back into the house and refused 
to go and we next hear of the two having 
supper together amicably on the evening 
ot Sunday, the ist of JanuarjL What 
happened afterwards at the house we do 
not know', but, according to the prosecution, 
during the niglit, sometime towards morn- 
ing, Niru went to the house of a fellow- 
villager, Gansu Rautia, woke him up and 
told him that as he was going to Barwe, 
he was returning him an axe which he 
had borrowed from him before. He ac- 
tually left two axes with Gansu and went 
off. Barwe, I may mention, is a pargana 
the bounclaiy’^ of which is a short distance 
from Niru’s village. Before going away 
Niru told Gansu that he had killed Lalo. 
Niru then w^ent to another co-villager, 
Chhedan Rautia, woke him up and de- 
manded from him Rs. 9 which he had left 
with him to be kept in safe custody, and 
having got his money he told Chhedan 
that he bad killed Lalo and then went away. 
Niether Gansu nor Chhedan did anything 
that night ; but in the morning Lalo’s 
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father, who had been living with Niru 
and who had been away on a visit returned. 
Ke found the anf^an untidy and the door 
chained ; he undid the chain and on o])en- 
ing the door he found Lalo*s dead body 
lying on the ground. Meanwdiile, Chb.cdan 
had for some unexplained reason gone to 
Gansu and told him that Niru had killed 
Lalo, whereupon (sansu went and fetched 
the chattkidar of the village named Thiq^a. 
Thirpa on arriving at the house unhooked 
the chain w’hich Lalo’s father had appa- 
rently re-fastetied and after he had seen 
the dead body of Lalo, he with Gansu and 
another villager, Gurlu Rautia, went to 
Raidih Thana and laid the First Informa- 
tion. Raidih Thana is only ten miles 
from Niru’s village ; but the Tnrst InforUia- 
tion was not recorded till b o’clock in the 
evening, and it was not until the next day 
at about 2 p. m. that the Writer Head-Con- 
stable, who had recorded the turst Informa- 
tion, went to the spot. I may note here 
that after the vSub-lnspector of Raidih 
b^gan to record the First Information, he was 
seized with a fit and became “ senseless’*, so 
the recording was continued by the Writer 
Head -Constable, and this accounts 
for it being the Writer Head-Constable 
whojfirst went to the place of occurrence*. 
On arrival at the place he began the in- 
vestigation and sent the bod^" of halo 
iorpost mortem examination. On the follow- 
ing day (the 4th) he handed over the in- 
vestigation to the ^ub-Inspector of Chain- 
pur, who later, on the ijth, handed it 
over to the vSub-Inspector of Raidih. 

On the morning of the 2nd wdien T<alo’s 
father, Shibtahal Rautia, went to the house 
and when the chaukidar was taken there 
Niru was not at home, and for this reason 
apparently it was stated hi the Idrst Infor- 
mation that he was .suspected of having 
committed the murder. There was no trace 
of Niru until the 4th when a vSub-Inspee- 
tor of Police who had been at Gumki to 
give evidence and was returning to bis 
own Police Station, saw a man at Loliar- 
dagga Railway Station behaving in what 
he considered to be a suspicious maniier 
and when the man got into the train he 
followed him into the same carriage and 
got into conversation with him. On 
account of what he told him he arrcfitcd 
him and took him to the Sub-Divisional 


Officer’s office in Ranchi. The accused has 
in the Sessions Court denied all knowledge 
of the occurrence. In the Committing 
Magistrate’s Court he was subjected to an 
examination which was really a cross- 
examination and in the course of it 
he stated that he had seen Lalo being 
killed by her husband, Budhu Rautia. 
Some reliance appears to have been placed 
on portions of this statement not 
onh* by the Committing Magistrate but 
also by the vSessions Judge. It is clear, 
how^cver, that the statement must be left 
out of consideration in this case, for it 
is not an examination of the accused such 
as is contemplated by the Code of Crimi- 
nal Procedure. What w^e liave then is a 
denial of all knowledge of the occurrence 
by the accused who also says that lie was 
away from home at the time. 

The result of the po^t mortem examina- 
tion shows that Halo had five very severe 
wounds on her head, each of which had 
cut through the skull into the brain. The 
medical evidence shows that death wa> 
due to shock and hcpmorrhage caused 
by these injuries. The injuries were pro- 
bal)ly caused by an axe. and it is clear 
from this evidence that the woman Lalo 
was killed bv some one who had made 
a brutal attack on her. 

The.que.stion is, whether it was the appel- 
lant who indicted the injuries. The evi- 
dence against the appellant is, (1) that 
he (juarrelled with the woman after she 
went to live with him because she 
would not accept his mode of living ; (2) 
that he was seen with her after supper 
on th(-* evening bef^vre her dead bod}^ 
was found ; (3) that he made confessions 

to Gansu and Clihedan. and (4) that 
he was seen at lyohardagga by the Sub- 
Inspector and was arrested by him in the 
train. 

The most important evidence against 
the ai>i)cllant is his alleged confessions 
to (Tansii and Chhedan, the former of which 
is said to have been overheard by Gansu’s 
wife, Hudhani (P. W. No. 3). As this is the 
most important evidence, it is necessary 
to examine it carefully, but I may say at 
the outset that the learned ^ Government 
Advocate has admitted that it is open to 
very grave criticism.. Gansu’s statement is 
that Niru woke him up in the night. He 
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said he was going to Barwe and handed 
over two axes, one of which he had pre- 
viously borrowed from (jansu. There his 
evidence stopped, but a leading question 
u as put to him by the prosecution : 

“Did he say anything about Mnsammal 

to which the reply is : 

“ Yes, he said he had killed her. ” 

I need hardly say that it was most inipro])- 
er of the prosecution to put a leading 
question of tliis kind and it is surprising 
that the learned Judicial Commissioner 
should have allowed it or that he should 
have recorded and used the re]dy. It 
is impossible to attach any value to evidence 
elicited by the prosecution in tliis way. 
Ajjart from this, however, I fail to see 
how it would be possible to rely on 
this evidence. In the first place, the 
story is an improbable one. That a man 
who had just committed a brutal murder 
and was escaping should go to a neighbour 
merely to return a borrowed axe and thus 
to create evidence against liimsclf is a 
story it would be very diflicult to believe. 
It becomes still more incredible when we 
find that it was never told to any one 
until the 12th or 13th when it was told to 
the vSub-lnspector of Raidih. The impro- 
bability of this story and the fact that it 
W'as not told until nearly a fortnight 
after the occurrence is sufficient to damn 
it, but in addition to this there are 
certain discrepancies between the evidence 
of Gansu and Budhani his wife, which of 
themselves would go far to discredit the 
evidence, (ransu says that Niru did not 
speak loudly and that he could not dis- 
tinctly hear whether he said he had killed 
his wife or what he said. Budhani, on the 
other hand, says that he si)oke loudly when 
lie said he killed liis wife. Again, Gansu 
says that Niru gave liim the axes, where- 
as his wife says that Niru had fled before 
her husband got into the verandah. It 
is unnecessary to go further into these 
discrepancies. It is impossible, in my opi- 
nion, to credit this story arid the story of 
the axes would appear to have been 
introduced for the purpose of getting 
some material exhibit in the case. 

The evidence of the witness Chhedan 
is of very much the same character, ex- 
cept that he is the only iierson who tells 


the story and, consequently, there can be 
no corroboration or discrepancies. His 
story is tiiat Niru woke him up to get 
ks. 9 which he was kceiniig in safe custody. 
Here, again, we have the inherent improba- 
bility of the story of a man havring just 
committed a brutal murder creating evi- 
dence against himself and the fact that 
Chlieclaii did not tell the story of this 
so-called confession until nearly a foit- 
night after the occurrence. It is an impro- 
bable stor3" which is uncorroborater!, and, 
under the circumstances, 1 am unable to 
accept it. 

The evidence of the so-callcd confer sion 
then goes and without this there is really 
noLliiiig even if we accept the rest of 
the evidence to connect the accused with 
the murder except the quarrel, and the 
fact that Niru was the last person seen 
Avitli the deceased before her death. The 
kist ([uaricl. ho\\e\er, took place three 
days before the day of the occurrence and 
the evidence is that the appellant and the 
deceased when last seen were apparently 
bitting amicablv together, so that the 
motive ff)r the crime, so far as the accused 
is concerned, has disappeared. As a matter 
of fact, however, it is difficult to say whe- 
ther the evidence of the quarrel and of 
eating su})per together can be believed or 
not. The cxamination-in-chief and the 
cross-examination of all the witnesses in- 
dicate that both the prosecution and the 
defence have been conducted in a 
most perfunctory manner, and the learn- 
ed Judicial Commissioner does not appear 
to have exerted himself to get at the real 
truth of the case. Not only does this 
ui)pear from a perusal of the evidence 
itself but it is also apparent from the 
fact that material witnesses have not 
been examined and no explanation 
is offered for their non-examination. 
With the exception of the Writer Head- 
Constable, no investigating officer has 
been examined though apparently 
there were other two such officers. Wc, 
therefore, do not know when the witnesses 
Nos. 5 and G, who deposed to the quairel 
and the eating together of the supper, were 
examined by the Police. It was import- 
ant to know' this and the non-production 
of such material witnesses as the investi- 
gation officers, is a serious omission which 
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cannot but throw suspicion on the whole 
prosecution case. 

Other points, which no attempt has 
been made to explain, arc the delay in 
laying the First Information and the delay 
in the Writer Head-Constable going 
to the spot after the First Informa- 
tion was laid. In this connection also 
I may mention that Shibtahal Rautia 
in his evidence has referred several times 
to his wife, and liis evidence as it stands 
shows that he was expecting to find her 
at the house when he returned on the morn- 
ing after the occurrence. I am not cer- 
tain that the word “ wife has not been 
wrongly recorded b)^ the learned Judicial 
Commissioner for the word daughter 
and I think that this is probably what has 
occurred ; but it is a matter which should 
have been cleared up, and if there is no 
mistake in recording the evidence Sh-b- 
tahal's wife was the most important wit- 
ness in the case. 

It is hardly necessary to refer to the 
evidence regarding the arrest of the appel- 
lant in the train, because, as the learned 
Government Advocate has said, it does 
not really affect the case. Niru’s travel- 
ling by train from Dohardagga is quite 
as consistent with his story told to the 
Judicial Commissioner that he was away 
from home at the time of the occurrence 
as with his guilt. 

In the result then, in my opinion, no case 
has been established against the appellant. 

I would accordingly set aside the con- 
viction and sentence and acquit the appel- 
lant. 

Adami, J. — I agree with the decision 
arrived at by my learned brother. There 
is only circumstantial evidence to connect 
the accused with the crime, and in cases of 
this nature, especially in case of a charge of 
murder, it is most necessary that every 
link of the chain of evidence should be 
carefully tested ; no link should be miss- 
ing and every link .should be fully proved. 
In the present case there are links which 
will not stand the test. In my opinion 
the test applied by the prosecution and the 
Court was not sufficient. The examina- 
tion of the witnes.ses has been so me- 
what perfunctory, and insufficient attempt 
has been made to verify the details of the 


case which was one in which caution v/as 
most necessary. 

I am of opinion that the appellant should 
be acquitted. 

N. K. C (mid ion set aside. 


CALCUTTA HIGH COURT. 

Civm Miscellaneous Case No. 27 of 1922. 

May 22, 1922. 

Present : — Sir Lauccdot Sanderson, Kt., 

Chief Justice, and Mr. Justice Pantoii. 
RAM SARAN SINGH —Complainant 
— Petitioner 
versus 

CHANDRA MOHUN vSAHA and others— 
Accused -Opposite Party. 

Criminal Procedure Code {Act V of 
i. 195, (b)— Sanction to prosecute —Period of 

sanciwu, extension of~Hii^h Cour^, jurisdiction 
ol Reuocation of sanction, application for PrO' 
(ce tings in pursuance of sanction wkether barred. 

The period of six months referred to in sub- 
section (o) of .section 195 of the Code of Criminal 
Procedure begins to run from the date on which 
the sanction to prosecute is given by the Court 
to which the application for sanction was made, 
(p. 224, col. 1.) 

The words used in sub-section (6) of section 
103 the Code of Criminal Procedure arc wide 
enough to give the High Court jurisdiction to 
extend the time mentioned in that sub-section 
though the period of six months has expired and 
the sanction is no longer in force, (p. 224, coL 2.) 

Kali Kinkar Sett v. Dinobandhu Nandy, 32 C. 
379 at p. 381; 9 C. W. N. 321; 2 Cr. E, J. 106, 
not followed. 

The High Court, when considering an appli- 
cation for extension of the period of sanction, 
ought to be very careful not to extend the time 
unless it is clearly shown that “good cause" 
for extending the time exists within the meaning 
of the section, (p. 225, col. i.; 

An application for the revocation of sanction 
is no bar to the institution by the complainant 
of proceedings in pursuance of the sanction, (j). 
225, col. I.) 

Where such proceedings are instituted, it is 
open to the Court to stay them pending the deci- 
sion of the application for revocation, (p. 225* 
col. I.) 

Rule against the order of the Subordinate 
Judge, Comilla. 
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Babu Sasadhiir Roy, (vSenior) for the Peti- 
tioner. — Thefaets out of which the present 
Rnlc arises arc briefly these. I broii|.jlit a suit 
for rent against Chandra Mohan and 
others which was decreed on Hth October 
IQ20. In support of their case the oppo- 
site parties filed certain dakhilas as evi- 
dence in the case. The Icarnc^d Subordi- 
nate Judge, who discussed these documents, 
found that they were not genuine and were 
forged. I, thereupon, applied under sec- 
tion I9=> of the Code ot Criminal Procedure 
for sanction to prosecute the o])posite par- 
ties under sections 10 ] and 471 of the Indian 
Penal Code, The learned Subordinate 
Judge granted sanction on i^jth June 1920. 
The opposite party then applied for revo- 
cation to the District Judge who dismissed 
the application on 2()th September 1921. 
The present application is for extension 
of time under section 195 (()), Criminal 
Procedure Code. My case is that I fell 
ill and was confined to bed from Oc- 
tober 1921 till Kebruary 1922. I submit 
I have amply made out sufticient cause 
from the medical certificate and the Doc- 
tor’s evidence. See MtUhukudam Pillui, 
In rc (1) and Karuppanu Servagaran v. 
Simla Gounden (2). 

Babu Vpendra Kumar Roy (with him 
Babu Nogendra Chandra Chaudhuri), for 
the Opposite Party. — The application 
should have been made before the 
expiration of six months as provided 
for in section 195. The time has long 
expired. I submit there is nothing in 
the application to take action upon. 
Refers to Kali Kinkar Sett v. Diuo- 
bandhu Nandy (j). In the Madras cases 
no clear reasons have been given. Those 
cases were not followed in this Court. My 
next contention is that section 195, Cri- 
minal Procedure Code, is a penal section 
and ought to be strictly construed. Ihc 
period of six months is not an ordinary 
rule of limitation. It is an absolute bar. 
Refers to A nania Panda v. Bhagahan 
Ramanuja (4). A private prosecutor 


(1) 26 M 100 at p. iqt; 2 Weir 200. 

(2) 2() M, 480 at p. 481; 2 Weir 201. 

^ (3) 33 C, .^79 at p. 381: 9 C. W. N. 321 ; 2 
Cr. L . J. 100. 

(4) <i lud. Coa* 246; 12 tr. I4. J. 382. 


should rot be allowed to keep the 
sanction in terror cm over the head of 
the accused indefinitely. On tye 
merits, no sufficient cause has been made 
out. The medical certificate is highly, 
uiivSatisfactory. The Doctor does not state 
that the i^etitioiier was ever under his 
treatment. I submit the Rule should be 
disciiarged. 

Babu Sasadhar Roy in reply -The 
observations in Kali Kinkar Sell v. Dino^ 
bandhu Nandy (4) are merely ohiler dicta. 
The point involved was (juite different. 
It was merely by way of a passing remark 
which was quite unnecessary for the case. 
As regards the point that you have no 
jurisdiction to entertain the application 
because the six months has already long 
expired my submission is this. If one 
applies for extension before the expiry 
of the period the application will be con- 
sidered premature and the petitioner 
will be asked to start the proceedings 
at once. That I submit was clearly not 
the intention of the lyegislatnre. 

JUDGMENT. 

Sanderson, C. J.— This was a Rule 
issued by my learned brothers Mr. Jus- 
tice Walmsley and Mr. Justice Suhrawardy 
calling upon the oj)posite party to show 
cause why the period of the sanction should 
not be extended. 

The Rule was granted on the 3rd April 
1922 on an application suppoited by an 
affidavit which was affirmed on the 27th 
February 1922. 

It appears that the ])etitioner institut- 
ed a suit against one Chandra Mohun 
>Saha and others for rent. It was tried by 
the ^Subordinate Judge of Coniilla, who 
gave judgment in favour of the peti- 
tioner. Certain rent-receipts had been 
put in evidence by the defendants and the 
learned Judge held that the rent- receipts 
were forgeries. An application was made 
by the petitioner to the learned Judge 
for sanction to prosecute the defendants 
and some of their witnesses under section 
195 of tlie Code of Criminal Procedure, 
and on the 15th of June 1921 sanction 
was given by the learned Subordinate 
Judge. An application to revoke the 
sanction was then made by the defend- 
ants to the District Judge. The learned 



224 INDIAN CASES. [Xgii 

RAM SARAN SINGH V. CHANDRA MOHUN SAHA. 


District Judge, after making a small varia- 
tion in the order of the learned Subordinate 
Judge, dismissed the application to revoke 
the sanction and his judgment was given on 
the 26th September 1921. 

The allegation of the petitioner is, that 
he fell ill in October 1921, and was confined 
to bed until February 1922. Section 
195, sub-section (6) of the Code of Criminal 
Procedure provides, that, “ any sanction 
given or refused under this section may be 
revoked or granted by any authority to which 
the authority giving cr refusing it is sub- 
ordinate, and no such sanction shell remain 
in forre for more than six months from 
the dale on which it \^as given, provided 
that the High Court may, for good cause 
shown, extend the time.” If, therefore, 
the period of six months referred to in snl)- 
section (0) of section tq-, of the Code of 
Criminal Procedure, began to run from 
the date on whicli the sanction was grant- 
ed by the learned Subordinate 
Judge, namely, the 13th June 1921, that 
period would expire on the 13th December 
X921, and, in luy judgment, it must be taken 
that the i)eriod did begin to run from the 
T3thjune 1921. 

It was contended on behalf of the oppo- 
site parties that inasmuch as the pe- 
riod of six months had expired by reason 
of the j»rovi,sions of sub-section »T>) of 
section 195 of the Code of Criminal Pro- 
cedure the sanction was no longer in force 
and that the High Couit had no juvisdi<^- 
tion at the time this Rule was granted, 
namely, on the 3rd April, 192;, to extend 
the time, and reliance was placed on a 
decision of this Court in the case cl Kali 
Kinkar SM v. Dinobandhu Nafufy (3). 
In the judgment, which was 
a judgment of the learned Chief Justice, 
Sir Francis William Maclean, Mr. Justice 
Hill and Mr. Justice Harrington, there are 
some remarks which are relevant to this 
question. But it is to be noted that those 
remarks were not necessary for the deci- 
sion. The decision was based upon an- 
other ground altogether. The learned 
Chief Justice at the end of his judgment 
is reported to have said as follows : — 
“The other questions do not, in this view, 
become material : but as they have b en 
argued we may say that we do not agree 
with the view that the time can be extend-' 


ed when it has expired. If the time has 
expired, there is nothing to extend. The 
cases in the Madras High Court, upon 
which the Court of first instance relied, 
were heard cx parlc, apparently wiihout the 
question being argued, and can scarcely bs 
treated as authorities. Any way we respect- 
fully differ.” 

As I have already said, these remarks 
were not nccessurv for the deasion, and 
being nhiUt clina, they do not n mount 
to a decision binding upon this Court. 
But being o]lnions of the learned Chief 
Justice and two of the learned Judges 
of this Couit thev aie entitled to tlic les- 
pect and consifier ilioii which opinions of 
such Judges must ins])ire. With great 
respect, however, to Ihe learned Judges 
who were responsible for those remarks, 
I find myself unable to ado])t the reason- 
ing which led them to the conclusion at 
which they arri\'ed. Reading the words 
of the section and giving to them llieir 
ordinary meaning it seems to me that the 
words are wide enough to give the High 
Court jurisdiction to extend the time, 
though the period of six months has 
expired and though the sanction is no long- 
er in force. To hold otherwise, in my 
iudgment, would have the efiect of 
limiting itiidulv the meaning of .section 
195, sub-section (6) of the Code of Crimi- 
nal Procedure. It seems to me that the 
occasions on which it would be necessary 
for a party, who had obtained sanction 
to prosectuc, to apply for an extension of 
time before the ])eriod of six months ex- 
pired would be few and far between : and 
if such an application were made before 
the expiration of the period of six 
months, apart from any special circum- 
stances, the reply which would be made 
to such an ai)pHcation would be that 
the applicant for extension of time should 
proceed forthwith to lodge the complaint 
and should proceed with the prosecution 
inasmuch as the period of six months 
had not ex])ired. Consequently, I am 
prepared to hold, with the greatest de- 
ference to the learned Judges who were 
responsible for the “ obilcr dicta ” to which 
1 have referred, that the High Court 
has jurisdiction to extend the time cveUk 
though the period of six months for which 
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the sanction was in force Jias expired ; Por these reasons, in my judgmeut* 
I see no real risk or danger in so holding, this Rule must be made absolute and the 
It is obvious that the object of the pro- time should be extended. We extend 
vision relating to the period of six months the time by one month from to-day. 
is a laudable one, namely, to prevent a We give directions to the office to send 
prosecution from hanging ovei the head down the record with qo^j of our judg- 
of the accused person or persons for an nient to the lower Court as soon as possi- 
uudue or unreasonable time, and, in my ble. 


judgment, the High Court, when consider- 
ing such an application as this, ought to 
be very careful not to extend the time 
unless it is clearly shown that “good cause “ 
for extending the time exists within the 
meaning of the section. If such care is 
taken, I see no reason why the inter- 
pretation of the section, which I have 
adopted, should lead to any unfairness 
or injustice to the accused person. 

It only remains for me now to 
consider the facts of this case and I pro- 
pose to deal with them shortly. They 
are of no general importance. In my 
judgment the pctitionei has made out 
a good case why the time should be ex- 
tended. Although it was open to the 
petitioner to institute the proceedings 
at any time after the 13th of June 
1921, wliich is the date of the sanction, 
it does not seem to me to be altogether 
unreasonable that the petitioner should, 
under the circumstances of this case, 
have postponed filing his complaint till 
the defendants* application for revoca- 
tion of the sanction had been disposed of. 
This was not until the 26tli September 
1921. 1 desire, however, to make it 

dear that this must not be taken as a 
decision that the application to the District 
Judge for revocation of the sanction was a 
bar to the institution by the complainant 
of proceedings in pursuance of the 
sanction. If the complainant had in- 

stituted the proceedings, it would, no doubt, 
have been open to the Court to stay fur- 
ther proceedings until the decision of the 
learned District Judge was given. I 
am satisfied that, shortly after the learn- 
ed District Judge disposed of the appH- 
cation for levocation, the petitioner did 
become seriously ill and I am also satis- 
fied that he continued to be ill from that 
time up to February 1922. In February 
1922 he mdde his application to this Court 
md, therefore, in my judgment^, there was 
M undue dday on the part of the petitioner. 

X5 


Panton, J.— I agree. 

B. N. Rule made absnluie. 


CALCUTTA mUH COURT. 

Criminai, Revision No. .^68 or 1922. 

August 3, 1922. 

Preseni : — Mr. J ustice Ghose and 
Mr. Justice Chotzner. 

ARAN SARDAR and oruKRS — F irst 
Party — Petitioners 
versus 

HARA SUNDAR MAJVMDAR and 
OTHERS — Second Party — O ppositE Party. 

Criminal Procedure Code {Act V of 1898), s. X45 
— Possession adjudged- - Disturbance of posseS» 
sion— Alaintenance of peace— Fresh proceedings 
under s, 145 -Wrong exercise of judicicU discretion 
— Government of India Act, 19X5. (5 & 6 Geo V, c, 61), 
5.107- Abuse of process of Court — Interference by 
H%gh Court. 

"V^cre by an order passed under section 145, 
Criminal Procedure Code, the possession 
of a party has been once adjudged, the 
duty of the Magistrate is to sec that the uU.success- 
ful party does not disregard the order and dis- 
turb the possession without having recourse to 
law. Therefore, if, iustead of maintaining the 
possession, he initiates fresh proceedings under 
section 143, Criminal Procedure Code, for main- 
taining the peace, he does not exercise a proper 
judicial discretion, (p. 227, col. i.) 

When legal proceedings are taken under the 
Code of Criminal Procedure which amount to 
an abuse of process of the Court and the 
object of which is only to harass the party Who has 
got a previous order of the Magistrate in his favour, 
the High Court has ample jurisdiction to 
interfere and ought to interfere under section 
107 of the Government of India Act (p. 227, col. i.) 

Rule granted against an order of the Sub- 
Divisional Magistrate, Manikgunge, dated 
the i8th May 1922. 

Babu Manmatha Nath Muhherjee (with him 
Babtt Hi^a Lai Sanyat^, for the Petitionexs.— ^ 
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Thit? mcitter arises out of a proceeding 
under section 145 of the Code of Criminal 
Procedure. The first party is the peti- 
tioner. There was a previous proceeding 
under section 145, Criminal Procedure Code, 
between us and the second part^^ in which 
we were successful. That order was made 
on 29th August 1919 and we were held to be 
entitled to retain possession of the lands 
in dispute. There was a local investi- 
gation and it was found that the lands 
now in dispute were also the subject-matter 
of the previous proceeding. The learned 
Magistrate held that there being evidence 
of a hona fide dispute as to actual possession, 
the whole of the lands would be attach 
ed under section 145, Criminal Procedure 
Code. My contention is that the order 
in the previotis proceeding is binding on 
the parties and that the Magistrate has 
efred in drawing up fresh proceedings under 
section 145, Criminal Procedure Code. Hence 
1 submit you should quash these proceed- 
ings in the exercise of your powers under 
section 107 of the Government of India Act, 
1915. It is clearly the duly of the Magistrate 
to maintain the first party in possession 
under the order passed in the previous 
proceeding under section 145, Criminal Pro- 
cedure Code, on 2gth August 1919. I submit 
there ought to be a finality in these things. 
The second party cannot be allowed to 
disregard the previous order which is 
binding on them. They cannot be allow- 
ed to reap fresh advantages from these 
fresh proceedings from time to time. 

Babu Dasarathi Sa^yal (with him Eabu 
Dehendra Narain Bh%ftacJiayjee), for the Op- 
posite Party.— I submit this Court cannot 
interfere with the discretion tised b}^ the 
Magistrate, Refers to Emperor v. Abhas (i), 
Kulada Kinkar Roy v. Danesh Mir (2). The 
Magistrate has power either to proceed 
under section 107 or section 145 or under 
both these sections of the Code of Criminal 
Procedure. You cannot interfere in re- 
vision with that order. See Queen v. 
Protab Chandra Barooah (3); section 45 


(1) 12 Ittd. Cas. 8^3; 3q C. 150 at p. 156; 14 C, 
U J. 429; 16 C. W. N. 83: 12 Cr. I,. J. 3O9. 

(2) 33 C. 33: 10 C. W, N, 237; 2 C, t. J. 271; 2 
Cr b. J.e>7o(F. B.) 

( 3 ) Zl W* K. (Cr.) 2 . 


of the Specific Relief Act ; Amiilya Charan 
Sarkar v. Amrita Lai Mukherjee {4). It 
m:iy be that there was a previous 
order under section 145 three years ago. 
But in the meantime there might have 
been great changes in the circumstances. 
Surely, that does not prevent the Magis- 
trate from acting in the way he thinks 
best now. 

Babu Manatha Nath Mukherjee, replied 
in brief. 

JUDGMENT. — We are invited in this Rule, 
which was obtained under section 107 of the 
Government of India Act, to quash certain 
proceedings initiated by the vSub-Divi- 
sional Magistrate of Manikgaiij under sec- 
tion 145, Criminal Procedure Code. 

The question in controversy lies within 
a very narrow compass. There was a 
proceeding under section 145, Criminal Pro- 
cedure Code, between the first party and 
persons now represented by the second 
party which resulted in an order 
being made in favour of the first party 
on the 29th of August 1919 declaring 
such party to be entitled to retain posses- 
sion until evicted in due course of law 
and forbidding all disturbance of such 
possession until such eviction. The i)rin- 
cipal person of the second party then was 
one U. N. Roy. The interest of U. N. Roy 
has now passed to one Hara Sundar Ma- 
zumdar and he is now the principal person 
among the second party. It appears that 
after Hara Sundar acquired his interest 
he began to disturb the possession of the 
first party, which was maintained by the 
order of the 29th of August 1919. There 
is no dispute as to the identity of the par- 
ties, There was a question whether the 
present dispute related to the same land 
which was the subject-matter of dispute 
in the proceedings mentioned before and the 
Magistrate deputed a Kanungo^ to make 
a local enquiry. The result of the enquiry^ 
shortly >stated, was that the lands in 
the present dispute were included within 
the lands which formed the subject-matter 
of the previous dispute. The learned Magis- 
trate thereupon made an order on the i8th 
May 1922 which runs as follows : — 

am satisfied from the Kanuugoe's report that 
the eastern boundary of the lands at present in 

(4) 60 Ind* Cas. 336: 24 C* W. N. X075; 2a Cr, b. 
J. 224. 
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dispute is not identical with that which was 
the boundary of the lands in the former 145, Cri- 
minal Procedure Code. Nevertheless, the lands at 
present in dispute form part of the lands adjudged 
imdcr the 145 proceedings, but there is evidence 
of a bona fide dispute as to actual possession now. 
Therefore, as I consider a breach of the peace to be 
imminent, I hereby attach the whole of the lands 
included in Sheet No. i, Purulia, under section 
145 (4), Criminal Procedure Code. Draw up new 
proceedings under section 145, parties to produce 
evidence as to povssession on 6th June 1922.'* 

The identity of the parties and the lands 
being established it was clearly the duty of the 
Magistrate to see that the possession of the 
first party adjudged under the previous order 
was not disturbed. That order is binding 
on the parties and the unsuccess- 
ful party cannot be allowed to dis- 
regard it and disturb the possession of the 
other party without having recourse to 
law. It is not the proper course for the 
Magistrate to initiate fresh proceed- 
ings under section 145 of the Criminal 
Procedure Code for maintaining the peace. 

It has been contended on behalf of the 
opposite party that this Court has no 
jurisdiction to quash the proceedings at 
this stage. We are of opinion, however, 
that when legal proceedings are taken 
under the Code of Criminal Procedure 
which amounts to an abuse of process 
of the Court and the object of which is 
only to harass the party, who has got a 
previous order of the Magistrate in his 
favour, this Court has ample juris- 
diction to interfere and ought to interfere 
under section 107 of the Government of 
India Act. The object of the second 
party is quite apparent in instituting these 
proceedings. It is to get an order in his 
favour, if possible, contrary to the order 
which was passed in August 1919, and, 
if not, even an adverse order, which may 
also be of advantage to him. If the pro- 
ceedings are allowed to continue and ter- 
minate in a fresh order under section 145, 
Criminal Procedure Code, it would affect 
the first party in another way. As is well 
known, the previous order of the 29th of 
August 1919 is binding* upon the 
parties to the proceedings and a suit for 
recovery of possession by a person against 
whom that order was made can only be 
brought within three years of the order 
under Art. 47 of the lyihiitation Act. 
If the proceedings ternim^ite ia a fresh 


order it would be really giving the second 
party, assuming that the new order is made 
against him, a fresh start of limitation 
in order to bring a suit for recovery of 
possesvsion. That is a proceeding which, 
aj^pears to us, can hardly be justified. 

It has further been argued on behalf of 
the opposite party that we should not 
interfere with the discretion of the Magis- 
trate to proceed either under section 107, 
Criminal Procedure Code, or under section 
145 of that Code, as he thought fit, and the 
learned Vakil has cited a number of cases 
in support of his contention. It is, no 
doubt, true, if things stood alone, 
it was perfectly competent to the 
Magistrate to initiate such proceedings 
as he thought proper and the High Court 
would not interfere with his discretion 
in starting proceedings according to his 
judgment. In this case, however, it was 
the duty of the Magistrate, as already 
pointed out, to maintain the first 
party in possession under the order passed 
previously under section 145, Criminal 
Procedure Code, and not to start fresh 
proceedings under that section. 
The Magistrate has ample powers under 
the law to maintain peace and to see that 
the order made in August 1919 is obeyed. 
In this case, therefore, in our opinion, 
the Magistrate did not exercise proper 
judicial discretion in starting proceedings 
under section 145 afresh. The result of 
such a course would be that the binding 
effect of an order under section 145, Cri- 
minal Procedure Code, would be disregard- 
ed and any number of proceedings may be 
initiated by any disappointed party lead- 
ing to no result whatsoever, a position which 
would surely be intolerable. 

One other argument which was ad- 
dressed on behalf of the opposite party 
is, that the character of the property has 
been changed. This, we consider, does not 
require any serious consideration : because 
even assuming that part of the land was 
submerged and has re-appeared, there was 
no difficulty with regard to the identifi- 
cation of the lands : and the mere fact, 
that there was temporary submergence 
would not nullify the effect of the previous 
order passed with regard to them Ott the 
29th o| August 1919. 
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We, therefore, set aside the order of 
the Magistrate, dated the i8th May 1922, in- 
stituting fresh proceedings under section 
145, Criminal Procedure Code, with regard 
to the lands in dispute. This order will 
not preclude the Magistrate from taking 
such other proceedings as he may con- 
sider necessary for the purpose of main- 
taining the first party in possession of 
the property and for the preservation of 
the peace. 

s. n. & B. N. Order set aside. 


MADRAS HIGH COURT. 

Criminal Revision Cask No. 51 of 1922. 
(Criminal Revision Petition No. 51 
OF 1922.) 

May 5, 1922. 

Present'. — ^Mr. Justice Ramesam. 
THYlvAYEE AMMAE— Petitioner 
versus 

SRIRANGAROYA GOUNDAN and 
ANOTHER — Respondents. 

Criminal Procedure Code (Act V of i8g8), s^. 
*45» 439— of India Act, 1915, (5 & 
6 Geo. V, c. 61), s. 107 — Revisional powers of 
High Court. 

Wiere there is initial want of jurisdiction, pro- 
ceedings, though they may purport to be under 
section 145 of the Criminal Procedure Code, are not 
really proceedings under that section and the High 
Court can interfere under section 439 of the Crimi- 
nal Procedure Code. But if the proceedings were 
properly started, the High Court can interfere 
only under section 107 of the Government of India 
Act on the ground of irregularity amounting to 
improper exercise of jurisdiction or improper 
lefttsal to exercise it, serious enough to vitiate the 
order, (p. 230, col. 2.) 

(Case-law re\dewed). 

Section 145 does not apply where the parties 
have joint possession. Where in proceedings 
under section 145, a perverse finding is 
arrived at by a Magistrate after getting rid 
of the documentary evidence by incorrectly saying 
that it relates to the legal title only, and by getting 
fid of oral evidence by saying, without assigning 
any reason, that it is imnecessary to enter into it, 
there is no judgment or finding which a Court can 
accept and the High Court wiU interfere, (p. 229, 
cd. t; & p. 232, col. X.) 

Kist receipts and paitas are not only evidence 
al legal right but strong evidence of possession 
which a Court cannot U^tly disregard, (p. 231, 
i^oha.) 


Petition, under section 107 of the Govern- 
m nt of India Act, praying the High Court 
to revise the order of the Court of the Sub- 
Divisional, First Class Magistrate, Erode, 
dated the 8th of December 1921, in 
Miscellaneous Case No. 38 of 1920. 

Messrs. K. V, Krishmaswamy Iyer and N. 
Swaminatha Iyer, for the Petitioner. 

Mr. L. A, Govindaraghava Iyer, for the Re- 
sponpents. 

ORDER. — ^This revision petition is against 
an order of the Sub-Divisional Magistrate 
of Erode, dated 8th of December 1921. An 
objection has been taken by Mr. Govinda- 
raghava Iyer, the learned Vakil for the re- 
spondents, that I have no power to interfere. 
He relied on Kamal Kutty v. Udayavarma 
Raja Valia Raja of Chirakal (i) (Ayling and 
Napier, JJ.,) and Sakhawat AH v. Emperor 
(2), (Knox, J.) A sentence in Kamal Kutty 
V. Udayavarma Raja Valia Raja of Chirakal 
(i) “ Once he is so satisfied, his jurisdiction 
is complete and his subsequent action must 
be considered in relation to procedure, 
not jurisdiction"' quoted with approval and 
followed in Vcllanki Srinivasa Jagannatha 
Rao V. Gopalakrishan Rao (3) (Ayling, J.) 
produces the first impression that it decided 
that once the proceedings are properly start- 
ed under section 145, there can be no chal- 
lenge of those proceedings before the High 
Court, But the words must be con- 
sidered in relation to procedure" do not 
support such a view of the case. They 
rather show that no point of jurisdiction can 
be made after the initial stage but only a 
question of serious irregularity in procedure. 
For, if no such power of interference exists, 
there is nothing to consider. The point 
argued in Kamal Kutty v. Udayavarma 
Raja Valia Raja of Chirakal (1), was only a 
question of jurisdiction and the observations 
in the judgment refer to the only con- 
tention raised before the learned Judges. 
In Vcllanki Srinivasa Jagannatha Rao v. 
Gopalakrishan Rao (3) the irregularity com- 


(1) 17 Ind. Cas, 65; 36 M 275 at p 286; 12 
M.E.T. 439; (1912) M.W.N. 1154, 23 M.E.J.499; 
13 Cr. L. J. 753^, 

(2) 5X Ind, Cas, 337; 41 A 302; 17 A.E.J. 321^ 
20 Cr. L. J. 449* 

(3) 53 lad. Cas, 6x31 37 H. E. 5891 10 h , W. 

J.773^ 
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plained of was that some of the evidence was 
taken by another Magistrate, to whom part 
of the enquiry was delegated, and I must 
take it that, in the opinion of his I^ordship 
(Ayling, J.), it was not such an irregularity 
as to justify an interference with the orders 
in Criminal Revision Case No. 407 of 1920. 
Napier, J., who was the other learned Judge 
who took part in Kamal Kutty v. Udaya- 
varma Raja Valia Raja of Chirakal (i), said: 
** It would have been better if he had refer- 
red to the evidence in his order, but I cannot 
treat the absence of such a reference as a 
serious irregularity, much less a want of 
jurisdiction'' — showing that a serious 
irregularity may be a ground for interference. 
(Otherwise these words are unnecessary). 
I will show later on that, where serious 
irregularity is a ground for interference the 
interference can be only under the Charter 
Act (section 107) and not under section 439 
of the Criminal Procedure Code, 

Anyhow, Mr. Govindaraghava Iyer had 
to concede in the course of the argument, 
with reference to other decisions, to which 
I shall presently refer, that there may be 
cases in which the High Court can interfere 
on account of serious irregularity in the 
proceedings of the Magistrate amounting 
to improper exercise of jurisdiction or im- 
proper refusal to exercise his jurisdiction. 
In Muhammad Koolayappa Roitihan v. Sheik 
Abdul Khadir Rowllicr (4), (to which Ayling, 
J., was a party) it was held that, where tlie 
finding of the Magistrate was that the 
parties had joint possession, section 145 
does not apply and the order was set aside. 
I agree with this decision and the cases in 
Nritta Gopal Singh v. Chandi Char an Singh 

(5) , Makhan Lai Roy v. Barada Kanta Roy 

(6) and Manik Chandra Chakravarii v. Preo 
Nath Kuar (7) on which it was founded. 
See also Basanta Kumari Dasi v. Mahesh 
Chandra Laha (8). I wish to point out 
that the High Court could not interfere in 
such a case if the sentence in Kamal Kutty v, 
XJ day avarma Raja Valia Raja of Chirakal {t) , 

(4) 25 Ind. Cas, 324; 27 M.I/.J. 169; 15 Cr. bj. 

572 - 

is ) 10 C. W. N. 1088; 4 Cr. L. J. 215- 

(6) II C. W. N. 512; 5 Cr. L. J. 296. 

(7) 17 Ind. Cas, 533; 17 C.W.N. 205; 17 C.I/.J. 
397; 13 Cr. L. J. 789. 

(8) 19 Ind. Cas, 541; 40 C, 982; 17 C.W.N, 
944* t4 Cr. I/. J. 269. 


quoted above, is understood as if it meant to 
lay down that the High Court can never 
interfere if it were satisfied that the 
proceedings started properly. In Tarujan 
Bibee v. Asamuddi Bepari (9), Dharani 
Kanta Lahiry v, Girija Kanta Lahiry (10) 
and Radha Raman Ghose v, Baliram (ii) 
it was held that the possession of a partner 
or a trustee or an agent is the possession of 
all the partners, co-trustees, or principal/ 
and section 145 should not be used to pro- 
tect siich possession, and orders under sec- 
tion 145 were set aside. It is true that the 
first ol these cases was dissented from in 
Narayana A sari v, Kandasami Asuri (12), 
reversing the decision of vSadasiva Iyer, J., 
in Kandasami A sari v. Narayana Asari (13), 
But the dissent is on the merits as to the 
proper scope of section 145 and the nature 
of the possession governed by it. All 
these cases are authorities for the proposi- 
tion tliat, when section 145 is seemingly 
misai)plied, the High Court can interfere. 
If the correct view is, that an agent’s pos- 
session or sole partner's possession would 
not be protected under section 145 (as these 
Calcutta cases hold) but the Magistrate 
issued an order under section 145, the High 
Court will interfere .to set aside the order. 
If the correct view is, that such ])ossission 
must be protected under section 145 [which 
is the view in Narayana Asari v. Kanda- 
sami Asari (12)], the High Court will inter- 
fere to set aside an order refusing to give 
such protection. The case in Narayana 
Asari v. Kandasami Asari (12) cannot be 
explained away on the ground that the Ma- 
gistrate in that case gave the order; that it 
was a Single J udge of the High Court (Sada- 
sivalyer, J.) that vacated it, and the Judges 
who decided Narayana Asari v. Kandasami 
Asari (12), sitting in Letters Patent Appeal 
restored the Magistrate’s order. I imagine 
that if the Magistrate himself refused to pass 
an order under section 145, in that case the 
High Court will be ecuually empowered to 
interfere; for, I do not think anybody would 
contend for the absurd anomaly that the 
High Court can interfere in Letters Patent 

(9) 4 C. W. N. 426. 

(10) 8 C. W. N. 485; I Cr. L. J. 367. 

(ti) 32 C. 249; 8 C. W. N, 885; I Cr. L. J. 
847. 

(12) 29 Ind. Cas, 541 ; 3 L. W. 164 ; 16 Cr; 

L J. 525- 

(ri) 641 : ^ W. loyi %0 Cr-LJ.52. 
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Appeal with a wrong order of a Single Judge 
of this Court but not with a wrong order 
of the Magistrate. Such a view will involve 
the further anomaly that the High Court 
can interfere, where the Magistrate refused 
an order under section 14C) and a Single 
Judge confirmed it, but the Single Judge 
himself cannot set aside the order of the 
Magistrate even if l^e knew it to be urong. 

' Now I come to other instances of inter- 
ference. In V aiihianatha Ayir v. Suppalu 
Ammal (14) (to which Ayling, J., was a party) 
it was held that there was no finding and 
the case was sent back. In Vein Malavarayan 
V. Ktippusxmmi Pillai {15) Ayling and Coutts- 
Trotter, JJ,, interfered in a case where there 
were several items, on the ground that all the 
claimants of the various items were not 
made parties. I am clear, therefore, that 
neither Ayling, J., nor Napier, J., meant 
what is sought to he attributed to the decision 
in Kamal Kutty v. Udayavarma Raja Valia 
Raja of Chirakal (i). In SreemanavedavaRaja 
V. Parapravan Naidu (16) no oral evidence 
was taken and the case was sent back 
by two J udges of this Court. In Marudanaya 
kam Pillai v. Mohammad Rowthen (17) 
Seshagiri Iyer, J., interfered on the ground 
that the Magistrate refused to take the evi- 
dence of witnesses tendered. He distingu- 
ished ivamaZ/vw/^yv. Udayavarma Raja Valia 
Raja of Chirakal (i). In Panan^anti Parthasa- 
rathy v. Venkatasami Kcddi (18) Miller, J., set 
aside the Magistrate’s order on the ground 
that it dealt with the right to possession and 
not to the actual possession. In Kailash- 
behari Lai v. Jai Narayan Rai (19) the whole 
oral evidence was not considered and the 
High Court interfered. In AM Hazra v. 
Uma Charan (20) the High Court (Chitty 
and Walmsley, JJ.) interfered on the 
ground that a judgment-debtor should not 
be protected under section 145, 

(14) 26 Ind. Cas. 156 ; i b. W. 939 ; 15 Cr.h J, 
708. 

(15) 59 Ind- Cas. 378 ; 12 h. W. 315; 22 Cr.bJ. 
90. 

(16) 54 Ind. Cas. 254 : 38 M. L. J. 73 ;(i92o) 
M.W.N. 133; 27 M.h. T.85; n h. W. 285; 21 Cr.L. 


In Lai Behari Saha v. Bejoy Sanhaf 
Sikdar (21) the High Court set aside the 
order on the ground that the order was 
based on what the Magistrate saw and 
heard and inferred at the local enquiry and 
which is not on the record. I’his case comes 
nearest to the case before me. In A rumnga 
Goviiidaij v. Vefikaiasuhhicr (22) Wallis, J., 
set aside the order of the Magistrate on the 
ground that the Magistrate himself ought 
to take the evidence and the order w^as based 
solely and substantially on evidence recorded 
by a Subordinate Magistrate. I would here 
point out that the decision in VeUanhi Sn- 
nivasa ] agaimaiha Rao v. Gopalakrishan Rno 
(3) is inconsistent wiUithis, and as between 
the two I would prefer to agree with the 
view of Wallis, J., in Aruimiga Govindan 
V. V enhaiasuhhicr (22). 

When there is initial wont of jurisdic- 
tion, it is clear that the proceedings, 
though they may purport to be under 
section 145, Criminal Procedure Code, 
are not really proceedings under it and 
the High Court can interfere under 
section 439, Criminal Procedure Code, but 
if the proceedings were properly started, all 
interference on the ground of serious irregu- 
larity amounting to improper exercise of 
jurisdiction or improper refusal to exercise 
it can be only under section 107 of the Charter 
Act. In Bhaskari Kasavarayudu v. Bhas-^ 
karam Chalapalirayndu (23) the petition was 
filed under section 439, Criminal Procedure 
Code, and there was no question of jurisdic- 
tion. This was pointed out by Sadasiva 
I)^er, J., in Palani Chctfyv, Rathina Cheity 
(24), where he held that the High Court had 
power to interfere under the Charter Act 
in an appropriate case. I may add that the 
High Court in Bhaskari Kasavarayudu v. 
Bhaskaram Chalapaiirayudu (23) consider- 
ed the argument on the merits and held 
that section 145 may be used to 
protect the possession of a Manager 
of a joint family, following Sri Mohan Thakur 
V. N arsing Mohan Thakur (25) and dis- 


(21) 


10 C. W N. 181 ? 3 Cr b. J. 193. 
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tinguisbing Tarujan Bthi v. Asamuddi 
Bcpari (9), Dharaui Kania Lahiry v. Girija 
Kanta Lahiry (ro) and Radka Rarnan Ghnse 
V. Baliram (ii) (which was cited before 
them — ^though the report does not give the 
references) as “cases of co-trustees or ordi- 
nar\^ partners in which the rights of each 
trustee or ])artner are equal/’ In Sundar 
Nath V. Emperor (2()) the opinion of 
Walsh, J., seems to be that, though the 
High Court cannot call for records under 
section ^39 or the Charter Act, the party can 
invoke the superintending power of the 
Court, if the record had been sent for and 
the application had been admitted. 

I would observe that I have not considered, 
as it is irrelevant, the particular irregularity 
which was the ground of interference in 
each of the cases cited by me. It is ])ossible 
that different Judges may take dilTerent 
views on the question whether a particular 
irregularity is grave enough to justify inter- 
ference. i have cited them only to show 
that the power exists, provided that there is 
irregularity serious enough to vitiate the 
order in the opinion of the Court. 

In the present case, the jdea of the counter- 
petitioner was, that vSellappa Goundan lielped 
the petitioner (who w as a young widows of 20) 
in all her litigation with her mother-in-law. 
In paragraph (vi) the counter-petitioner says: 
“Sellappa Goundan prosecuted the suit 
with Thylaiyammal as the plaintiff and carri- 
ed on litigation in three Courts, all of which 
ended in favour of 8cUapi)a Goundan” — as 
if Sellappa Goundan was then the real 
ownei and plaintiff was merely a benamidur. 
In view of the fact that the title at that time 
was in the plaintiff and is still in her and all 
that the counter-petitioner could plead in 
paragraph (v) is a bare agreement without 
any conveyance, the suggestion that the title 
was in Sellappa Goundan is so absurd that 
it only shows the e.xtravagaiit position taken 
up by the counter-petitioner. All the docu- 
mentary evidence from the termination of 
the litigation up to the present disputes was 
in favour of the petitioner. The Magistrate 
says : “The counter-petitioners readily admit 
that the pattas and kist receipts are also in 
the name of the petitioner. There is, there- 
fore, no doubt as to the legal right of 
petitioner to the lands. But the question 

(26) 44 Ind. Cas 673: 40 A. 364; 16 A. b. J* 

JS9; 19 Cr. b- J. 369. 


is, whether petitioner was actually enjoyinfif 
the lands.” Tliere is a good deal of fallacy 
in these statements. The Magistrate seems 
to think tnat the kist receipts and pattaS 
are evidence only of legal right and not of 
possession. They are strong evidence of 
possession which a Court cannot lightly dis- 
regard. Again, by the use of the words 
''actual eojoyinent” it is clear that the 
Magistrate’s notions of possession (in law) 
are not quite correct. The Magistrate seems 
to think that a person must deal with the 
tenants personally or collect the rents from 
them personally or periodically visit or 
walk on the land if the dealings are to consti-* 
tute possession in law. He later on says 
that vSelUqjpa Goundan “must have enjoyed 
the lands keeping the petitioner under his 
protection.” According to the learned Ma.gis- 
trate, if ^ (a female, who is the owner of 
certain lands,) and B, a friendly male who 
helps her, live together and enjoy the in- 
come of the lands and B has all the dealings 
witli the tenants — such as negotiating the 
leuvSe with a tenant, getting him to execute 
the miichilika in A*s name and collects the 
produce and brings it to the house to be en- 
joyed by both, A has no possession, whereas 
the correct view is that in such cases, A is 
the person in actual enjoyment and legal 
possession and B is merely a servant. B has 
not even an agent’s possession. On the 
view of the Magistrate, no Zamindar who 
has a large estate consisting of several divi- 
sions and who manages each division through 
a Samuddar and a Tanadar and no big land- 
holder who, being at a distance, manages his 
lands through his clerk, is in possession of 
his lands. It is the Tanadar of the Zemindar 
or the clerk of the landholder that is in pos- 
session and if the Tanadar or the clerk 
chooses to rebel against the master, his pos- 
session must be protected under section 145,’ 

It is far better that section 145 does not 
exist than that such use should be made of it 
or such use should not be interfered with by 
a High Court. If the Magistrate had clearly 
recorded his findings as to the facts, I would 
have at once interfered in favour of the peti- 
tioner. But there is no finding beyond the 
sentence : “In the nature of things, he 

must have enjoyed the lands, keeping peti- 
tioner under his protection" — a statement 
based on some speculative consideration 
which does not commend itself to me as 
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probable or even plausible. He first thinks 
that Seii^:ppa Goundan must have helped 
the petitioner. The next step is, he would 
not have allowed the petitioner to enjoy 
all the lands and keep quiet. If this meant 
that he would have claimed some remunera- 
tion for the help rendered, one would not 
quarrel with it. The next step is that he 
(Sellappa) must have enjoyed all the lands 
keeping the petitioner in his protection — a 
conclusion so perverse that I cannot accept 
it as a finding. When vve find that this con- 
clusion is arrived at after getting rid of the 
documentary evidence by saying that it 
relates to the legal right only (which is 
not correct) and by getting rid of the 
oral evidence by saying that it is unnecessary 
to enter into it — why, we are not told, — I am 
of opinion there is no judgment or finding 
that any Court can accept. 

I, therefore, send back the case for a 
proper finding on the evidence on record 
and in the light of ray remarks as to posses- 
sion, Costs to abide the resuU. 

V. N. V. Case sent back. 


CALCUTTA HIGH COURT. 

Crtminai. Appeal No. 57 of iq22. 

April 5, JQ22, 

Present: — Mr. Justice Walmsley and 
Mr. J ustice Suhrawardv. 

KHETRAMANl DASI— Accused- 
Appellant 
versus 

EMPEROR— Respondent. 

Penal Code (Act XLV of i 80 o), 5, 37^^ — 
Intention or knowledge— Inference from cir- 
cumstances- Burden of proof — Evidence Act 
( r of 1872), 5. 106, ItU (a). 

Proof of intention or knowledge, such as are 
Mentioned in section 373 of the Penal Code, 
must be almost entirely a matter of inference from 
circumstances, (p. 234, col. 2.) 

Where in a prosecution under section 373 of the 
Penal Code against a woman all the circum- 
stances go to show that the intention of the accused 
was to employ a girl as a prostitute as soon as she 
was physically ready for the pur|)ose, the burden 
lies upon the woman of proving that she intended 
to wait until the girl had reached the age of 
majority, (p. 234, col. 2.) 

Criminal appeal against the order of the 
Third Presidency Magistrate, Calcutta, dated 
the 23rd December 1921. 

Babu Probodh Chunder Chatkrjee, for 
the Appellant. 

Mr, S. R. DaSf for the Crown, 


JUDGMENT. 

Walmsley, J. — The appellant has been 
convicted under section 373, Indian Penal 
Code, and sentenced to nndergo one year’s • 
rigorous imprisonment. The girl in this 
case is Ranibala Dasi, wlio, according to the 
Police Surgeon, was about sixteen years old 
on December 2, 1921, when be gave 
evidence. 

The first question that arise.s is, whether 
the appellant obtained possession of her. 

It is suggested that she bought her, but there 
is no evidence of this. It is conceded, how- 
ever, that the girl has been with the appel- 
lant for several 3^ears. In cross-examination 
some questions were put suggesting that 
the appellant was the mother of the girl, 
but the appellant in the course of licr very 
lengthy written statement made no such 
a.ssertion. The only possible conclusion is, 
that the girl is not the daughter of the appel- 
lant, and that the appellant obtained posses- 
sion of her some ten years ago, as set out 
in the charge. 

The next and most important question 
is the intention or knowledge of the appel- 
lant. Here I may mention that the learned 
Magistrate does not appear to have made 
the mistake of thinking that the proposed 
explanation was ever added to the section, 
whatever have been his impression 

when he framed the charge. He recognised 
that the onus lay on the prosecution, and, 
tlierefore, his reasoning is not vitiated by 
any fundamental misconception. Proof of 
intention or knowledge, such as are mention- 
ed in the section, must be almost entirely 
a matter of inference from circumstances. 

The appellant is admittedly a prostitute 
herself. Evidence is given that she has been 
in the habit of keeping chukries, and appro- 
priating their earnings. One ot these girls is 
Gouribala Dasi, prosecution witness No. ii. 
The fourth witness, Norendra Nath Mandal, 
who is not at all hostile to the appellant, 
says that her house was a brothel, and he 
had visited it twice within eighteen months 
of giving evidence. Until about the end of 
1918, when Ranibala was a girl of thirteen, 
she habitually lived with the appellant in 
such surroundings, and it is clear from the 
evidence that she knew quite well what was 
going on. During this time Ranibala re- 
ceived practically no literary education : the 
Sarkar of another bariwali was employed, tp 
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:each her for a few months before she was 
lurried out of Calcutta at the end of 1918. 
5he did, however, receive training from an 
)stad\ she mentions this herself and the Sar- 
car says he saw the ostad. It is not denied 
;hat an ostad teaches accomplishments 
:hat enhance a girl's attractiveness. 

If we look at this chapter of the girl's life, 
t seems to me that everything goes to show 
:hat the appellant intended the girl to prac- 
:ise prostitution, or knew that she would 
be likely to do so. 

The second chapter begins about the end 
Df 1918, when the appellant became alarmed 
3y the action of the Police in regard to the 
^oung girls kept in brothels. She hurried 
Ranibaia to vSodcpur and left her with 
J^orcndra Haiti, the Post-Master, and there 
die passed as the sister of Norendra's wife. 
3 he formed the acquaintance of Nanda Tal 
[latta, a Veterinary Surgeon, and his family, 
and through them of Nirmal Kumar Hitter, 
1 Christian youth; and between her and the 
latter an attachment grew up. To these 
witnesses she told her story, and there can 
be no doubt that she told them very definite- 
ly that, in her view, the appellant intended 
lier to be a prostitute, and that she begged 
them to help her. I think that the import- 
ance of this ])art of the evidence lies in this 
fact that when Raiiibala was for the first 
time in her life removed from the poisoned 
environment in which she lived to the clean 
atmosphere of a respectable Hindu house- 
hold .she realized at once where the life she 
was living in the Upper Chitpore Road 
would lead her, and I attach much more 
importance to what she said about the 
appellant's intentions at Sodepur than to 
what she said after the case had been taken 
up by the Police. 

After three months at Sodepur, a third 
chapter was begun by the removal of the 
girl to a village in the interior of Midnapur. 
It is on this part of the case that the learned 
Pleader for the appellant has dwelt at great- 
est length. He urges that the appellant 
put the girl in a good home, made arrange- 
ments for hef education which were so suc- 
cessful that she won a scholarship, and laid 
plans for building a home for herself where 
she could live out her old age with Ranibala 
fnarried to some villager. He has also laid 
great stress on Nirmal's intervention, and to 
Ranibala's supposed infatuation for Nirmal. 


Ranibala stayed at Asthwapur for a little 
over two years and undoubtedly she was 
well treated there and the expenditure was 
borne by the appellant. Nothing, however, 
seems to have been done to arrange a marri- 
age for the girl. The appellant does not 
say in her written statement that she opened 
negotiations with any one: she only refers to a 
letter from Ranibala objecting to two men 
who had been proposed, and in cross-exami- 
nation of Ranibala all that was elicited 
was that Norendra Jana had proposed three 
names. Norendra, however, says that he 
made no efforts to find a bridegroom, be- 
cause he knew that no one would marry a 
prostitute's girl. He does bear out the case 
that the appellant was trying to make a 
home for herself, but Kshetramani's deifire 
for a homestead and paddy land has nothing 
to do with her intentions regarding Ranibala. 
Nothing, I think, but genuine efforts to 
secure a suitable husband for Ranibala 
would prove that Kshetramani wanted her 
to live as a respectable woman. The only 
positive statement that the appellant makes 
about marriage is that she actually went 
to Asthwapur in February 1921 and gave 
her in marriage to Kshetra Haiti but this 
allegation is denied by both Ranibala and 
Norendra and no evidence is offered in 
support of a . My conclusion is that there 
never was any genuine attempt to arrange 
a marriage for the girl; and I think the ex- 
planation of the visit to Asthwapur is that 
Kshetramani was afraid that Nirmal would 
carry the girl off and frustrate her plans, 
while she hoped that Ranibala, finding 
marriage to be out of the question, would 
realize that she had no choice but to follow 
her patron's calling. I have dwelt on the 
evidence about Ranibala's life at Asthwa- 
pur because it was argued before us that if 
the appellant had at one time intended to 
bring up the girl for a life of prostitution, 
her conduct during those years shows that 
she had altered her plans and was trying to 
establish the girl in a d cent home. There 
is a double difficulty in the way of this argu- 
ment : one is that the appellant herself does 
not make out such a case : the other is that, 
as I have tried to show, the facts do not 
support the view. 

Then it appears that Ranibala was brought 
back to Calcutta after about two years 
in Asthwapur, she was taken for one. night 
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to the Upper Chitpiir Road and then to the 
house of Norendra. The exidanation offered 
is that Ranibala was restless. The more 
probable explanation is that Kshetramani 
thought that she had reached an age at 
which her employment as a pro-titute in- 
volved no risk. 

Turning to the other branch of the argu- 
ment, I "cannot understand what bearing 
NirmaVs conduct has on the (piestion of 
Kshetramani's intention, (banting that he 
had formed an attachment for the girl, and 
that the girl wrote to him witli unmaideniy 
warmth, I fail to see how he prevented 
Kshetramani from carrying out the honour- 
able intentions that, it is said, she cherished* 
Certainly, with the first chapter of her life 
he had nothing to do. and with the girl 
buried in the heart of Midnapnr he did not 
prevent Kshetramani from finding a suitable 
inisband. 

In my opinion the only possible conclusion 
is that Kshetramani intended from the out- 
set that Ranibala sliould be brought up 
to follow an immoral calling : and I do not 
think that there is any reason for crediting 
her with a change of purpose. 

Now, 1 come to the legal i»oint inx'olved 
in the case. The learned Magistrate has 
inserted in the chuige the words “at 
any age." It was proposed in lyi ; to add 
those words to the section, but the proposal 
did not become law. A well-known text- 
book, however, printed them as part of the 
section. The Magistrate evidently consulted 
that text-book, and lie lias fallen into a 
mistake thereby. The proposed altei at ion 
was intended to meet tlie difficulties cr(‘ated 
by the construction put on the words ‘such 
minor' in Ibn^e reiiorted decisions: Queen- 
Empress v. Ramanna (i), Deputy Leyal 
Rememhranver v. Kuruna Baisiuhi {?.) and 
Queen^Empress v. Chanda (3). Personally, 
i think, with all deference to the learned 
Judges who decided those cases, that the 
construction is uiin^asonable. and if it were 
necessary to decide the point I should make 
a reteieiicc to the Full Bench. 


(1) 12 M. 273; 1 Weir 375; 4 In'h Dec. (N.fc*.) 
540. 

(2) 22 C. 164; II Ind. Dec. (N-.s.) no. 

{^) 18 A. 24; A. W. N. (1895) 141; 8 ind. Dec. 
79.Qt 


In the present case, however, the question 
need not be decided. As was said in the 
Calcutta decision, Illustration (u) to section 
io() of the ]\vidcnce Act has an important 
hearing on the case. “When a person does 
an act with sonic intention other than that 
wdiich the character and circumstances of 
the act suggest, the burden of proving 
that intention is upon him." Here, in my 
opinion, all the circumstances go to show 
that the intention of the appellant was to 
employ the girl as a prostitute as soon as 
she w^as physically ready for the purpose, 
and the burden lay upon her of proving that 
she intended to wait until the age of majority 
had been reached. I do not think that .she 
has discharged that burden by showing 
that Ranibala has reached the age of six- 
teen Avithout ceasing to be a virgin. That 
is a position impo«iecl upon the appellant by 
circumstances outside her own control. 

I think, therefore, that all the elements of 
an offence under section 373, Indian Penal 
Code, have been established, and that the 
appellant has been rightly convicted. 

The appeal is accordingly dismissed. 
Suhrawardy^ J.— I agree. 

Appeal dismissed, 

B. N. 


ALLAHABAD HIGH COURT. 

Criminal Apieal No. «;i4 o? 1922. 

July 27, me*:;. 

Present Sir (irimwood Mears. Kt., Chief 

Justice, and Mr. Justice Piggott. 

SIPAHI SINC'H AND OTHERS— 
Appellants 
versus 

KMPICROR- - Respondent . 

Penal Code (Act X L V of 18^50), $. ^02— Murder 
— Concerted attack by armed men - Injuries injlicted 
resulhn;’ in death- 'Penalty, proper. • 

Where a number of men armed with lathis 
make a concerted attack upon another man and 
practically kill him on the f'.pcd. inflicting injuries 
to the head, the result of blows which must 
have been struck either with the intention to 
kill, or, at any rate, with the intention to cause 
hurt .such as the strikers must have known to be 
imminently likely to result in the death of thd 
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person struct, the penalty prc-scrihcd by the law 
as the jnoper penalty in rases of murder should 
be inflicted on the ring-leader, at least, of such an 
assault, (p. 230, col. 1.) 

Emperor v. Hum Neiuu^, 21 Ind. Ca=?. 35 

A. 506; II A. L. J. 8o| ; i.j Cr. b. J. O15, distingu- 
ished. 

. Criminal appeal from an order of the 
Sessions Jiidj^e, Allahabad. 

Hr. Sarkar Bahadur J 0 hart, for tlie Appel- 
lants. 

Mr. Lain Mohan Bajierji (Government 
Advocate), for the Crown. 

JUDGMENT. — In this case five persons, 
caste-fellows and relatives, residents of 
village Dilia, near Karchana. in the southern 
part of this district, w'ere tried before the 
Sessions Judge, at Allahabad, on charges 
under section 30 j and section 147 of the 
Indian Penal Code. The charge of rioting 
may be disregarded, more particularly in 
view of the fact that one of the accused 
persons, Sheorataii Singh, has been acquitted 
by the Sessions Court, on the ground that 
the evidence implicating him in the affair is 
not altogether satisfactory. The other four 
accused, Sipahi vSingh, Sundar vSingli, Bishe- 
shar Singh and Bira Sineh, have been con- 
victed under section 302 of the Indian Penal 
Code. The learned Sessions Judge, while 
admitting that the question of sentence is 
one of some difficulty, has passed sentence 
of death on vSipahi Singh, and submitted the 
record to this Court for confirmation of the 
same. He has jiassed the lesser sentence 
of transportation for life on the other three 
accused, but has, at the same time, remarked 
that he would desire to recommend their 
case to the Local Government for considera- 
tion with regard to the exercise of the prero- 
gative of mercy. 

The broad facts of the case are not in 
issue, although there was a considerable 
variation in general outline between the 
story told by the accused and that for the 
prosecution. We have been taken through 
the evidence on the record and where the 
two versions differ, we have no doubt that 
the learned Sessions J udge was right in 
giving the preference to that put forward 
by the witnesses for the prosecution. It 
appears that Raghubar Singh and Ragho 
Prasad Singh, two brothers, neighbours of 
the accused, had impoimded a number of 
goats belonging to the appellant, Bisheshar 


Singh. On the 23rd of March last, the day 
before the occurrence of the events referred 
to in the cbaigc, the goats were released 
from the pound, and the evidence 
for the prosecution is that as Bishe- 
sbar Singh drove them home, he was 
using abusive language and declaring openly 
his intention to be revenged by impounding 
forcibly any cattle bclongling to Raghubar 
vSingh or Ragho Prasad Singh wherever he 
might find them. 'On the following morning, 
according to the evidence of Ragho T*rasad 
Singh, he was grazing a number of cattle in 
a field where he had a perfect right to do so, 
Sipahi Singh and Sundar Singh came up 
from one direction. The other two acaised, 
in Ihe company of Sheoratan, the man who 
has been acquitted, came up from another. 
They had lathis in their hands. They over- 
awed the witnc.ss by a display of force and 
drove off his cattle in the direction of the 
pound. The witness ran towards the village 
calling for his brother Raghubar Singh. The 
latter came up. There is some conflict of 
evidence as to whether he was armed or 
not. But the Sessions Judge has himself 
accepted the statement that he had at least 
a stick in his hand. At any rate, when he 
came up to the accused and endeavoured 
to rdop the wTongful and forcible impound- 
ing of his cattle Sundar Singh and Sipahi 
Singh struck him to the ground. The 
witness says that the others also struck him 
after he had fallen and the iniuries to the 
bark and on the buttock disclosed by the 
post mortem examination corroborate this 
statement. When the witness, Raghubar 
Singh, protested, he was himself set upon 
and felled to the ground. This is substan- 
tially the story told in the first report and it 
is corroborated by several eye-witnesses, 
Raghunath Singh, Baij Nath Singh, Band 
Singh, Baljor Singh and Manji. Raghubar 
Singh was so seriously injured that he died 
the same day ; Ragho Prasad Singh received 
a number of injuries but only one ol them 
was technically grievous, still he had evi 
dently been subjected to a severe beating. 
The inedicai evidence shows that the injuries 
on the corpse of Raghubar Singh were serious; 
there were about eleven injuries on the body. 
The learned Sessions Judge has understated 
the number in summing up the case in his 
judgment, and three of these were on the 
head; the left parietal boae was fraotured. 
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On this state ot facts it has been contended 
before us that the ’earned Session Judge 
ought not to have found any of the accused 
persons guilty of the offence of murder. 
The aigmiient is that it is not to be interred 
that they intended to kill Raghubar Singh. 
The learned Sessions Judge has gone into 
this matter carefully in his iudgment, and we 
are in thorough agreement with 'he general 
principles laid down by him. A similar 
case was before this Court in Emperor v. 
Ram Nerms (i), and that decision contains, 
in our opinion, a correct statement of the 
law on this point. There was not, in the 
present instance, a sudden fight, in the heat 
of passion on a sudden quarrel. The accused 
persons were the aggressors from the begin- 
ning, and in carrying off to the pound cattle 
illegally seized by them, and in making a 
violent attack upon a single man who en- 
deavoured to interfere with their proceedings 
they were behaving in an altogether out- 
rageous and lawless manner. The nature 
of the injuries inflicted, and particularly the 
injuries to the head, justifies the inference 
that the persons who struck those blows 
intended, when striking them, to cause 
death. We are not disposed to interfere 
with the sentence passed ui)on Sipahi vSingh. 
In cases like tlie present, where a number 
of men armed with lathis make a concerted 
attack upon another man and practically 
kill him on the spot, inflicting injuries to the 
head, the result of blows which must have 
been struck either with the intention to kill, 
or, at any rate, with the intention to cause 
hurt such as the strikers must have known 
to be imminently likely to result in the death 
of the person struck, we think it should be 
clearly laid down that, iu the case of the 
ring-leader at least in such an assault, the 
penalty prescribed by the law as the proper 
penalty in cases of murder will be inflicted. 
As regards the remaining appellants we are 
prepared to endorse, for the reasons stated 
by him, the recommendation of the learned 
Sessions Judge to a certain extent. As in a 
case of this sort the Local Cxovernment ex- 
pects this Court to pronounce an opinion 
regarding the proper sentence, in the event 


1 .(4) at lud, Caa. 663 ; 35 A. 506 j ii A. I/. J. 
^04.1 <4,Cr, U 6x3, 


of the prerogative of mercy being exercised, 
we propose to do so. The result is that we 
dismiss the appeals of all the appellants. 

Appeals dismissed. 

w. c. A. 


CALCUTTA HIGH COURT. 

Criminal Revision No. Hh or 1922. 

March 28, iqz/. 

Present' — Mr. Justice Walmsky^ and 
Mr. Justice Suhrawardv. 

BTMALA PROSAI) MOOXItRJEE and 
OTHERS — Petitioners 
versus 

TATA IRON AND STEEL CO., LB., and 
OTHERS — Opposite Party. 

Criminal Proccditrc Code { Act V of 1898E 5. 145, 
applicahiltf\ of -Dispute with regard to siib-soit 
- Pawmo/i, meaning of—*'JMnd/* whether 
include'^ mining ricft>. 

The provisions of section i^- of the Criminal 
Procedure Code may be used iu disputes witli 
regard to snb-soil rights and the fact that other 
proceedings might have served equally well 
to preserve tranquillity is no ground for holding 
that the Magistrate has no juris licliou t(> have 
recfjurse to tliat section (p. 237, col. 1.) 

Per Sithrawardy, /. The definition of land, as 
given in the Criiiiinal Procedure Code, is wide 
enough to cover mining rights and even prospect- 
ing or boring licenses. Tp. col 2.) 

Criminal revision against the order of 
ihe Deputy Magistrate, Asausolc, dated 
the loth i'ebruary 1922. 

Babus Dasaralhi Sanya^ and Kshiiish 
Chandra Chakrabutty, for the Petitioners. 

Babus Matimalhu Nath Mukherjee and 
Ambicapada Chou'dhnrv, lor the Opposite 
Party. 

JUDGMENT. 

Walmsley, J.— Tliis Rule was issued in 
regard to an order passed under section 146, 
Criminal Procedure Code, attaching two 
plots of lands respecting which proceedings 
had been drawn up under section 145, Cri- 
minal Procedure Code. 

The petitioners are four members of the 
first party, and they are lessees and sub- 
lessees under the other members of the 
first party, who are described in the peti- 
tion as proprietors of Estates Nes. 4551 
and 769, 
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The second party, the opposite party at 
this stage, are the Tata Iron and Steel Co., 
I/td., and its servants; and the Company 
holds a mining lease from the Maharaja of 
Burdwan, who is, according to the Company, 
Zamindar of the whole village in which the 
land is situated. 

The cause of the dispute is that the peti- 
tioners in virtue of the rights conlerred on 
them by their lessors want to bore in the 
area to which the proceedings relate, while 
the Company claims that the sub-soil rights 
have been given to them, and that they are 
entitled to prevent the petitioners from 
boring in the village. IS cither party at- 
taches any importance to the surface rights, 
except as a means of access to the minerals 
beneath. The surface is actually in the 
occupation of cultivators who grow crops on 
it, and the Company is perfectly ready that 
they should continue in their occupation : 
in fact, it does not object to their paying 
rent to the petitioners, for it may be many 
years before it requires the surface. 

The grounds on which the Rule was 
issued are these : — 

(1) For that, having regard to the 
nature of the dispute between the 
parties, the claims put forward by them in 
their respective written statements and in 
the trial, the proceedings under section 
145, Criminal Procedure Code, are not appli- 
cable to the facts of the case, and the order 
of the Magistrate under section 1 46, Crimi- 
nal Procedure Code, is without jurisdiction. 

(2) For that, in view of the statements 
made by the second party (the Tata Iron 
and Steel Co.) in paragraph 6 of their writ- 
ten statement, that they are not in posses- 
sion of the surface lands of the subject- 
matter of dispute, the order of attach- 
ment so far as it relates to the surlace lands 
is without jurisdiction and extremely pre- 
judicial to the petitioners. 

Now, it has been expressly conceded by 
Babu Dasrathi Sanyal, Vakil for the peti- 
tioners, that the provisions of Chapter XII 
of the Criminal Procedure Code may be 
used in disputes with regard to sub-soil 
rights, so that the scope of the first ground 
is very limited. The argument is that in 
the present case there is no real dispute 
about possession of the minerals, and, there- 
fore, section 145, Criminal Procedure Code,has 
no application. For this proposition reliance 


is placed upon the decision in the case of 
Indian Iron and Steel Company v. 
Banso Gof>al (iV It appears to me that 
the two cases are not alike : in the reported 
case the parties had pre^specting leases, while 
in the present case the Company at least 
has a mining lease. There is an immense 
difference between mining coal under a 
mining lease and ascertaining whether coal 
exists under a boring license. It is admit- 
ted that the Company has sunk shafts in 
the neighbourhood, and, in my opinion, the 
inference to be drawn from such operations 
is that as soon as the petitioners tried to get 
below the surface to the coal beneath, there 
arose a dispute about possession of the coal. 
It follow^s that proceedings under section 
1.^5, Criminal Procedure Code, cannot be 
regarded as inapplicable to the facts. 
Other proceedings might have served equal- 
ly well to preserve tranquillity, but that is a 
matter on which the learned Magistrate was 
entitled to use his own discretion. Kven 
if 1 were to hold that he would have been 
well-advised to use other measures, I could 
not on that ground hold that he had no 
jurisdiction to have recourse to Chapter 
XII. 

The second ground is not seriously pressed. 

In my opinion the Rule should be dis- 
charged. 

SuhiEwardy^ J. — I .aeree : I only wish to 
express my respectful dissent from the view 
expressed in the case of Indian Iron 
and Sled Company v. Ban so Copal fi), if 
that case purports to la}^ down broadly that 
a license to dig minerals confers no interest 
or estate in the soil, and that a dispute con- 
cerning mining rights i®? not one with which 
the Magistrate can deal under section 145 
of the Criminal Procedure Code. The 
definition of land, as given in the Criminal 
Procedure Code of is wide enough to 
cover mining rights and even prospecting 
or boring licenses which can only be utilised 
by going upon the land and exercising some 
rights relating to it. Nor do I assent to 
the proposition which seems to have been 
stated in that case that section 145, Criminal 
Procedure Code, is limited in its scope to 
disputes relating to actual possevssion only, 
if by that expression is meant possession 

(1) 59 Ind. Cas. 403! 32 C, I,. J, 54] tz Cr. 
h* h RQb 
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by S'luatting on the land. It is conceivable 
that actiial possession in that restricted 
sense may be with some one else and the 
real dissension between the parties 
may be regarding the exercise of some right 
over it or even under it without interfering 
to any appreciable extent the actual or 
manual possession of any one. In this 
category falls the dispute relating to collec- 
tion of rents or profits which is exprr^ssly 
included in the definition of ‘land’ and 
*watcr’ as given in the section. 

It is not necessary to probe into the 
question further in this case, but I wish to 
guard myself against the view urged res- 
tricting the scope of section 1.^5, Criminal 
Procedure Code. I re-^ierve iny opinion as 
to the applicability of section 1.46, Criminal 
Procedure Code in this case as the question 
was not raised 01 discussed at the Bar. 

B. N. & w. C. A. Rule discharged. 


MADRAS HiaH COURT. 

Criminal Revision case No. 263 ok 1922. 

(CRiMiNAt Revision Petition No. 234 ok 
1922). 

September i, 1922. 

Present, — ^Mr. Justice Krishnan. 
RAMASAMI CHETTIAR— Complainant- 
Petitioner 
versus 

MUTHUVKIvU MUDATJ and others— 
Accused— Respondents. 

Jurisdiction— Complain*, filing of, effect of— 
Revision — Complainant, whether can object to juris- 
diction— Madras Town Nuisances Act (III of 
1889), s. 3 (12), offence under, whether cognisable 
by Bench of Honorary Magistrates. 

The mere filing of a complaint invoking the 
jurisdiction of a Magistrate, does not invest the 
Magistrate with jurisdiction, if otherwise he had 
no jurisdiction to try the offence, and it is open 
to a complainant, in revision to the High Court, 
to object to the jurisdiction of the ‘ Magistrate, 
(p. 239, col. I,) 

Inasmuch as an offence under section 3 (12) 
of the Madras Town Nuisances Act falls within 
clause (2) of r. i of the Rules for the guidance 
of Honorary Magistrates, a Bench of Honorary 
Magistrates has power to entertain a complaint 
jtt respect of such an offence, (p. 239, col, 1,) 

Queen- llmpress v. Oola^anadam 13 M, ^42; 
1 Weir 910* z Weir 327, 4 Ind. Dec. (n^ s.) 811, 
referred to. 


Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Court of the Bench of Magistrates at 
Cuddalore, in Summary Trial No, 1027 of 
1921. 

Mr. T. R. Srinivasa Aiyangar, for the 
Petitioner. — The accused were wrongly ac- 
quitted of the offence under section 3 (12) 
of Madras Act (HI of 1889). The Bench 
Court has no jurisdiction to try offences 
not covered by rule framed under section 
16 of the Criminal Procedure Code. Rule 
I, which deals with offences triable by 
Bench Court, mentions only sections 5 * b 
and 7. It has been held an order passed 
by the Bench Court not duly constituted 
is invalid. Queen^Empress v. Miithia {1}. 
Mohidin Karim v. Emperor (2). 

Mr. J. C, Adam, Public Prosecutor, 
for the Crown. — The complainant him- 
self invoked the jurisdiction of the 
Court and cannot be heard to cjucs- 
tion it now. It is a question of jurisdiction. 
The Court cannot acquire jurisdiction 
merely by my complaint. 

Mr. Palanjali Sastri, for the Accused. — 
Sections 3 and 4 of the Act must be read 
as part of the Police Act (vide section 11). 
The conservancy offences under the Police 
Act arc triable by the Bench Court by 
virtue of r. 2, framed under section 
16. The result is that Bench Court can try 
offences under section 3, though they are 
not mentioned in r. i. They are in fact 
covered by r. 2. Offences under sec- 
tion 48 of the old Madras Police Act, XXIV 
of 1859, have been held to be triable by 
the Bench Court. Queen-Empress v. Oolaga- 
nadan (3). 

Mr. r. R, Srinivasa Aiyangar in reply. — 
Sections 3 and 4 are not exact reproduction 
of old section 48 of the Act of 1859. Present 
sections are wider in scope. Observations 
in Queen-Empress v. Oolaganadan (3) are 
obiter with reference to clauses in section 48. 
The offence in question is not one against 
conservancy provisions. The word “con- 


(1) 16 M. 410 ; 2 Weir 14 ; 5 lad, Dec. (N. 3 ) 
992. 

(2) 55 lad. Cas. 849 ; 22 Bom. D. R. 154 • 

Cr. D. 44 B. 400. 

(3) 13 M. 142 ; I Weir 910 ; 2 Weir 32 7 ; 4 
lud. Dec. (N. s.) 8xv 
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servancy” can only be used with reference 
to clauses relating to public health. 

ORDER.— This is a revision petition 
by the complainant against the acquittal 
of the accused by the Bench Magistrates 
of South Arcot. The ground taken is that 
the Bench had no jurisdiction to try an 
offence under section 3, clause (12) of Act 
111 of 1889. Curiously enough, the objec- 
tion is taken by the complainant himself 
who invoked the jurisdiction of the Bench. 
Tliis does not, however, prevent him from 
doing so in revision, for a Court cannot get 
jurisdiction if it had none under the law 
merely because complainant invoked its 
jurisdiction. 

On the question of jurisdiction it is ar- 
gued that the Bench had jurisdiction only 
to try offences under sections 5, 6 and 7 
named in r. i, clause (5) (^:) of the Rules 
framed by the Government for the guidance 
of Bench Magistrates under section 16 of 
the Code of Criminal Procedure. The an- 
swer to this argument is that section 3 is 
not mentioned in clause (5) (e) becuase it 
falls under the earlier clause, clause (2), as 
an offence against the conservancy clatises 
of the Police Act punishable only with fine 
or with imprisonment for a term not 
exceeding one month. Though section 3 
is in the Town Nuisances Act, section ii 
of that Act directs that the section is to be 
read with and forms part of Act XXTV of 
1859, the Police Act. It was ruled in 
Queen-Emperess v. Oolganadan (3) that 
all the clauses in section 48 of the Police 
Act fell within the term “conservancy 
clause. “ Section 3 of the Towns Nuisances 
Act is practically the same as clause (0) and 
part of clause (7) of section 48 of the Police 
Act. That case is, therefore, an authority 
for holding that an offence under section 
3 (12) of the Act III 1889 falls within clause 
(2) r. I, of the Rules for the guidanco of 
Bench Magistrates and the Magistrates 
had jurisdiction to dispose of the present 
case. 

The petition fails and is dismissed. 

v. N. v. Petition dismissed, 

W. C. A. 


CALCUTrA HIGH COURT. 

Criminal Ricviston No. 327 oi* 1922, 
June 2S, 1922. 

Present : — Mr. Justice Walmsley and 
Mr. Justice Suhrawardv. 
MVHAMMAD OZIUU AH— Accused — 
Petitioner 
versus 

BRNI MADHAB CHOWDHURY— 
Respondent. 

Criminal Procedure Code {Act V of i8<)S), s. 
mh—Euidimre Act {I of iHy 2), ss. 78, 79, appheation 
of -Sanction to prosecute signed for Chi-f Sec- 
retary, if evidence of authority of Local Gnvcri>- 
ment -Presumption —M agistrate initiating ptcc’.^d- 
mgs, if dis'fualified to receive complaint. 

A letter issued from the office of the Chief >Sec- 
retary to the Government conveying sanction, 
under section 19(3, Criminal Procedure Code, to 
a prosecution under section 204 A of the Penal 
Code, which is not .signed by the Chief Secretary, 
but by some other officer on his behalf is no legal 
proof that the Local Government has ordered 
or authorised the prosecution. The capacity 
of the Chief Secretary in such a case being that 
of a delegate of the head of the Local Government, 
the order could not be certified on his behalf. 
In such a case the order mUvSt be proved according 
to the provisions of section 78 of the Evidence 
Act. 

Apurba Krishna Bose v. Emperor, 35 C. 141 ; 
7 C, L. J» 4<^) ; 7 Cr. L. J* i L. T. 500, 
distinguished. 

There is no bar to a Magistrate receiving a 
complaint by reason of the fact that he sub- 
mitted a report to Government for the purpqse 
of obtaining the sanction required under section 
190 of the Criminal Procedure Code. (p. 240, col. 2.) 

Lakhai Narayan Singh v. Emperor, 6 Ind. Cas. 
276 ; 14 C. W. N. 589 ; 37 C. 221 ; ii C. L. J. 415; 
II Cr. L. J. 305, referred to. 

Criminal revision against the proceeding 
under section 294A of the Indian Penal Code, 
pending before the Additional Sub-Divi- 
sional Magistrate, Chittagong. 

Babus Dasarathi Sanyal, Manmatha Noth 
Mukherjee, Tarakeswar Pal Chowdhury, Jnan 
Chtmder Roy and Lalit Mohan Sanyal, for 
the Petitioner. 

Mr. Orr, for the Crown. 

JUDGIHENT. 

Walmsley, J.— The petitioner has been 
placed on his trial upon a charge under sec- 
tion 294 A of the Indian Penal Code. 

The Police reported the facts upon which 
the charge is based, and Mr. Burrows, as 
Additional District Magistrate, submitted 
a report to Government for the purpose 
of obtaining the sanction required by 
section 196, Criminal Procedure Code, and 
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the authority was conveyed in a letter 
issued from the Chief Secretary's Office, 
and signed by Mr. A. Cassells for Chief 
Secretary. A Police Officer then made a 
complaint to Mr. Burrows, and tlie peti- 
tioner was summoned. On the da}" fixed 
for hearing Mr. Burrows transferred the 
case to another Magistrate. 

On these facts two objections are based. 
The first is that Mr. Burrows was not com- 
petent to take cognizance of the case at 
all, because he had taken a part in initi- 
ating the proceedings. The second is that 
the authority is defective because the letter 
is signed by Mr. Cassells, and not by the 
Chief Secretary himself. 

I cannot sec any merit in the first objec- 
tion, save to the extent that Mr. Burrows 
would have been well advised to direct 
some other Magistrate to receive the com- 
plaint, instead of transferring the case for 
trial after issuing iDiocess. 

The second objection is extremely tech- 
nical, but I think that effect must be given 
to it. 

Under section 196, Criminal Procedure 
Code, the complaint must be made by order 
of or under authority from the Local Gov- 
ernment. The Evidence Act lays down 
the conditions under which the Court may 
accept a mere letter as proof that the order 
has been issued or the authority conferred 
by the Local Government. Under section 
79 it must draw certain presumptions, and 
if Mr. Stephenson had himself signed the 
letter the order would have been proved. 
When it was argued in the case of Apurba 
Krishna Bose v. Emperor (i), that the head 
of the Local Government, then the Lieu- 
tenant-Governor, ought to have signed 
the order, it was said that he must, neces- 
sarily, and ordinarily does, communicate 
his orders through his accredited and gazet- 
ted officers, but in that case the sanc- 
tion had been signed by the Chief Sec- 
reta^. That decision, therefore, has no 
bearing on the present case, for here the 
letter is signed by Mr. Cassells for the Chief 
Secretary. Mr. Cassells was at the time 
Deputy Secretary, according to the Civil 
List, but he did not claim for himself any 
offidlal position: he merely signed on behalf 


of the Chief Secretary. In these circunr 
stances, I think it must be held that there 
is no legal proof that the Local Government 
has ordered or authorised the prosecution. 
No presumption arises as to Mr. Cassell's 
capacity to sign the letter, and he could 
not certify the order on behalf of Mr, 
Stephenson, whose own capacity was that 
of a delegate. 

The result is that the Rule is made ab- 
solute and the proceedings quashed. The 
petitioner will be discharged from liis bail. 

Suhrawardy, J. — agree. The first ob- 
jection is that on general principles the 
Additional District Magistrate should not 
have taken cognizance of the case, as he 
had liiinself taken part in the initiation 
of the proceedings. It is argued that if a 
Magistrate in the position of the Additional 
District Magistrate takes cognizance of a 
case, the provisions of sections 202 and 203, 
Criminal Procedure Code, which empower 
a Magistrate to dismiss a coiuijlaint or en- 
quire into its truth, become futile and mean- 
ingless. I do not think there is any sub- 
stance in this argument. As has been 
observed by Carnduff, J., in the case 
of Lakhai Narayan Singh v. Emperor 
(2), there is no bar prescribed by the 
Code of Criminal Procedure to a Magistrate 
in such a position receiving a com- 
plaint whereas section 556 may render him 
incompetent to try it. Moreover, section 
190 (c). Criminal Procedure Code, gives ex- 
press jurisdiction to a Magistrate to take 
cognizance of an offence even “upon his 
own knowledge" in which event, it is clear, 
sections 202 and 203, Criminal Procedure 
Code, are of as little avail as in the present 
case. 

With reference to the second ground 
I agree in holding that the sanction required 
by section 196, Criminal Procedure Code, 
has not been properly proved in this case. 
That section demands a sanction by the 
Local Government. The sanction in this 
case is contained in a letter which is headed 
“Prom H. L. Stephenson, Esq,, c. s.i., c.i.E., 
Chief Secretary to the Government of 
Bengal" and signed *‘A. Cassells, for Chief 
Secretary to the Government of 
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Bengal/' This order of the Government 
sanctioning the present prosecution has 
to be proved according to the provisions 
of section 78 of the Evidence Act, which 
requires that an order of the Eocal Gov- 
ernment may be proved by the record 
certified by the head of that department. 
The original letter is not on the record but 
there is a copy which is defective and does 
not appear to be a certified copy under 
section 76 of the Evidence Act. Besides, 
the letter does not purport to have been 
signed or certified by the head of the depart- 
ment to attract the presumption arising 
under section 79 of the Act. Had Mr. 
Cassells issued the letter in the official 
capacity he held, I doubt, if it would not 
have then been in order, as all orders of the 
Government are issued through its ac- 
credited officers. We do not know and no 
evidence has been given to prove what 
authority Mr. Cassels had to sign for Mr. 
Stephenson. I am not sure if the prose- 
cution cannot prove that proper sanction 
has been accorded b^^ Government de hors 
the letter under consideration, but no such 
material being before us, we have no al- 
ternative but to quash the proceedings 
based on a document which does not satisfy 
the requirements of law. 

JJ. N. 

Rule maie absolute ; 

Proceedings quashed. 
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CALCairA HtGH COURT. 

CkIMINAL RK VISIONAL J UKISDICTK LN . 

March 10, 1921. 

Present: — Mr. Justice Tcunon and 

Mr. Justice Ghose. 

ABDUE EATIF YIJSUFF, In the matter of 
— Accused — Petition er 
versus 

ABU MOHOMMRD KASSIM~~^Complain- 
ANT — Opposite Party. 

Criminal Procedure Code [Act V of 1S9S}, .s'. 
181 [z)— Criminal breach of trust, offence of- 
Forum— Jurisdiction of Criminal Courts, 

Accused was employed by a firm at Singapore, 
but had to account for all monies received by him 
at Calcutta; the firm filed a complaint against 
him of criminal breach of trust before the Pre- 
sidency Magistrate at Calcutta, and it was con- 
tended that as the alleged offence was committed 
at Singapore, the Calcutta Court had no jurisdic- 
tion: 

Held, that inasmuch as the accused had to a* - 
count at Calcutta, the Calcutta Court had juris- 
diction to adjudicate upon the complaint. 

Simhachalam v. Rati Kanta Laha, 41 Ind. Cas. 
138: 44 C. 912; 21 C. W. N. 573; 25 C. L. J. 451; 
18 Cr. L. J. 7O2, distinguished. 

Colville V. Kristo Kishore Bose, 2O C. 74 G, 3 
C. W. N, 598; 13 Ind. Dec. (n. s.) 1077, followed. 

Rule. 

Mr. Meghnad Mitier and Babu Sanlosk 
Kumar Bose, for the Petitioner. 

Babii Narendra Kumar Bose, for Babu 
Monmotha N ath Mukherjee and Babu 
Nath Mukherjee, for the Opposite Party. 

JUDGMENT. — In this case the allegations 
made in the complaint against the accused- 
petitioner arc that while the accused was 
in the service of the complainant firm at 
Singapore, he committed criminal breach 
of trust in respect of a sum of Rs. 12,379 
and goods to the value of Rs. 2,386-13-0* 
The complaint was made to the Presidency 
Magistrate of the Northern Division on the 
17th of June, and the accused obtained the 
present Rule on the loth of Januar}^ 1921. 
His contention is that on the allegations made 
by the prosecution the offence complained 
of, if any, was committed and completed 
in Singapore and that the Courts in Calcutta 
have no jurisdiction to try the case. In 
support of this contention reliance is ]>laced 
on the provisions of section 181 (2) of the 
Code of Criminal Procedure and th^; decisiox; 
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of this Court reported as Simhachalam v. 
Rail Kanta Laha (i). 

But here the further case of the prosecu- 
tion was that for all monies received the 
accused was to account at Calcutta. Thus, 
the decision directly in point is that reported 
as Colville v. Kristo Kishore Bose (2). 
Following that decision, we must hold that 
on the allegations made the Courts in Cal- 
cutta have jurisdiction. 

We, therefore, discharge this Rule. 

w. c, A. Rule discharged. 


(1) 41 Ind. Cas. 1 jS ; 44 C. iji z ; 21 C. W. N, 
573; 25 C. U J. 451 ; 18 Cr. h. J. 762. 

(2) 26 C. 746; 3 C. W. N. 598; 13 Ind. Dec. 
(N. s) 1077. 


MADRAS HIGH COURT. 

Criminai, Revision Case No. 239 
OF 1922. 

(Criminal Revision Petition No. 211 
OF 1922.) 

November 15, 1922. 

Present: — ^Mr. Justice Wallace. 
MATHI VENKANNA, In re — and others 
— Accused— Petitioners. 

Penal Code {Act XL V 0/1860), ss, 143, 447 — 
House trespass by member 0/ unlawful assembly — 
Composition of offence under s 447 — Conviction of 
accused under s, 143, legality of. 

In the case of a house trespass by members of 
an tmlawful assembly the conviction ot the accused 
under section 143 of the Indian Fenal Code is not 
illegal even though the offence under section 447 
had been compounded, (p. 242, col. 2.) 

V, Sheikh Khayrat 


\ayra% A i^zo Ind. Cas. 
94S; 14 Cr. E. J. 458. 


Basireddi v 
618; 17 C. W. N. 
referred to. 

The essence of the offence under sect on 143, 
Indian Fenal ^.ode, is the combination of several 
pf^sons, united in the purpose of committing e 
criminal offence, and tnat purpose constitutes 
in itself an offence distinct from the criminal 
otf.nce which these persons agree and intend to 
commit (p« coL a.) 


[^ 9^3 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the judg- 
ment of the Court of the Divisional Magis- 
trate, Bandar, in Criminal Appeal No. 
of 1921, preferred against the judgment 
of the Court of the Stationary Subordinate 
Magistrate, Bandar, in C. C. No. 377 of 
1920. 

Mr. r. Ramachandra Rao, for the 
Petitioners. 

The Public Prosecutor, for the Crown. 

ORDER. — The only point raised in this 
petition is that the conviction under 
sections 143 and 147 of the Indian Penal 
Code was illegal, since the offence under 
section 447, Indian Penal Code, was com- 
pounded. 

It appears that on 5th July igao a com- 
promise petition was put into the lower 
Court signed by the first petitioner (first 
accused) and persecution witnesses Nos. 1 
and 2, P. W. No. i being the alleged 
owner of the field on which the alleged 
trespass took place. The case was being 
prosecuted by the Police and the compro- 
mise petition was rejected by the lower 
Court as the offence under section 143 of 
the Indian Penal Code is not compounciaLle. 

The common object charged against the 
accused as members of an unlawful assembly 
is the criminal trespass aforesaid. Peti- 
tioner contends that, since the parties had 
a legal right to compound that trespass, 
such a composition has the effect of annull- 
ing the common object charged and, there- 
fore, the charge under section 143, Indian 
Penal Code, falls to the ground. 

I am not prepared to support this con- 
tention. The essence of the offence under 
section 143, Indian Penal Code, is the com- 
bination of several persons united in the 
purpose of committing a criminal offence 
and that purpose constitutes in itseL an 
offence distinct from the criminal offence 
which these persons agree and intend to 
commit. The compounding of one offence 
does not mean that the offence has not 
been committed ; but that it has been 
committed, though the victim is wilhng 
either to forgive it or to accept some form 
of solatium as sufficient compensation for 
what he has suffered. The law allows P. W. 
No. X to so deal with the offence of 
criming trespassi but not with the offence 
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of five or more persons combining to 
effect that criminal trespass. 

Petitioners refer me to the ruling quoted in 
Basireddi v. Sheikh Khayrai AH (1), 
but that ruling does not say that the com- 
position of the offence of house trespass 
and grievous hurt in that case had the effect 
in law of compounding the offence of being 
members of an unlawful assembly, whose 
common object was the commission of 
those offences. It rather implies the oppo- 
site. 

The petitioner's objection, therefore, fails. 
I dismiss this petition. 

V. N. V. 

N. If. 

Peiition dismissed. 

J) 20 fad. Cas« 018; 17 C. W, N 948 ; 14 Cr. 


ALLAHABAD HIGH COURT. 

Criminai, RevIvSion No.j95 of 1922. 

July 27, 1922. 

Present: — ^Mr. J ustice Stuart. 
NARAIN PRASAD NIGAM and others 
— Applicants 
versus 

EMPEROR — Opposite Party. 

Cl iminal Procedure Code {Act V of 1898), s. 
435 t proceedings under- Person convicted not contest- 
ing propriety of conviction^ 

Under the very extensive powers contained in 
section 435 of the Criminal Procedure Code, the 
High Court can call for and examine the record 
of proceedings if the necessity for so doing has been 
brought to its notice in any manner, and it is 
satisfied that there are a prion grounds for appre- 
hending a miscarriage of justice, but it should be 
loath to interfere on behalf of a person convicted 
in a criminal case, if that person is an adult 
of ordinary intelligence when that person himself 
in no way contests the propriety of his conviction, 
(p. 244, col. I A 

Criminal Revision from an order of the 
District Magistrate, Allahabad. 

Mr. A. P. Duhe^ for the Applicants. 


JUDGMENT.— This application in revi- 
sion is of an unusual kind. Fifty-five 
persons were convicted, on the 19th 
of December 1921, under section 17 (2) 
of the Criminal Law Amendment Act 
(XIV of 1908) and sentenced to vari- 
ous terms of imprisonment and fine. The 
imprisonment was, in some cases, rigorous 
and, in some cases, simple. These per- 
sons could have appealed. They did not 
appeal. The period of appeal has long 
since expired. On the 26th of July 
1922, something more than seven months 
after their convictions, this application 
has been put in on revision, not by these 
persons, but by a practising Pleader of 
Cawnpore called Babu Narain Prasad 
Nigam, on their behalf , suggesting that the 
convictions be set aside. The learned 
Counsel, who appears for Babu Narain 
Prasad in support of this application^ 
has stated very frankly that the fifty-live 
persons in question, who were convicted, 
have not themselves applied to this Court 
and that they, in no way, approach the 
Court on the subject of the legality of the 
convictions passed against them, or the 
legality of the sentences passed upon them, 
or the severity of those sentences. These 
fifty-five persons apparently have deliber- 
ately refrained from taking any action 
in this matter either by way of appealer 
revision, but Babu Narain Prasad Nigam 
has applied on their behalf (I am given 
to understand, without their consent) in 
what he considers to be the public interest, 
I give, in the first place, my considered 
opinion that a Court should be loath to 
interfere on behalf of a person convicted 
in a criminal case if that person is an adult 
and of ordinary intelligence when that 
person himself in no way contests the 
propriety of his conviction. The 
learned Counsel, who has argued this 
application, informs me that all tnese fifty- 
five persons are adults, that they are all 
of full mental capacity, and that the ma jo 
rity (if not all of them) are men of educa 
tion above the average. They have re- 
fused to move the Court, and from the 
decision with which I am asked to inter* 
fere, it appears that they refuse to recog* 
nise the existence of any Court established 
by the British authority in India. I pre- 
sume they include the High Courts among 
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other tribunal?. I am, therefore, asked 
in this revision to look into the matter 
cm behalf of persons who not only have 
not requested me to look into the matter 
on their behalf but who, as far as I can 
see, refuse to recognize my authority or 
my existence. This appears to me a some- 
what amazing situation. However, 
it has been urged upon me that in the 
interests of justice I should at least read 
the judgment which it is proposed to 
3et aside. Of course, it is perfectly clear 
that under the very extensive powers 
contained in section 435 I can call for 
and examine the record of proceedings 
if the necessity for doing so has been brought 
to my notice in any manner. Mr. Nigam 
has as good a right to bring the matter 
to my notice as any body else in India, 
and, if I so desire, I can undoubt- 
edly send for the record. But before I do 
so, it would be necessary for me to be satis- 
fied that there are a priori grounds for 
apprehending a miscarriage of justice. My 
position is simply this. Mr, Nigam has 
brought the matter to my notice and filed 
a copy of the judgment. The matter 
might equally well have been brought 
to my notice by a paragraph in a news- 
paper or a placard on a wall or an anony- 
mous post card. It would be open to 
me, on information contained in a news- 
paper, a placard on a wall or an anony- 
mous post card, to take action if I con- 
sidered that sufficient grounds were estab- 
jlished to justify my so doing. So the 
case here stands. The judgment has been 
brought before me and read to me. I have 
heard the learned Counsel’s arguments. 
One of the arguments which I have heard 
contains the assumption that there can 
be no evidence upon the record except 
that to which the Magistrate refers in his 
judgment. That assumption is, of course, 
unjustified. The remaining points taken 
are points of a technical nature. They 
might have been interesting points to argue 
if the persons in question had appealed, 
as they had a right to appeal, but they 
are not points to which I should be dis- 
posed to attach the slightest importance 
in an application for revision made by the 
convicted person himself, and I certainly 
do not attach the slightest importance 
tg them v/fien suggested, as tfiey are sug- 


gested, not by the persons convicted but 
by a gentleman who has not satisfied me, 
in any way, as to his responsibility, and 
who admittedly has no authority on be- 
half of the persons convicted. There is 
nothing to show me that there has been 
any miscarriage of justice. In these circum- 
stances, I have no hesitation in rejecting 
this application, which I reject accordingly, 
w. c. A. & N. H. 

Application rejected. 


MADRAS HIGH COURT. 

Criminai, Revision Cask No. 490 or 1922. 

(Criminai, Revision Petition No. 416 
OF 1922). 

October 31, 1922. 

Present: — Mr. T ustice 'W ' allace. 
K^lKARDA CHINNA CHENDRAYYA— 
Coitnter-Pktitioner — Petitioner 
versus 

MADDUKKURI SUBBARAYUDU-^ 
Petitioner — Complainant — Respondent. 

Criminal Procedure Code, (Act V ofiSgH), w, 10 
(2), 197 — Additional IHstriU Magistrate, powers 
of- Order under 197, nature of -Reasons^ 
whether should ho recorded — Notice io accused 
unnecessary^ 

Where, under section 10 (2) of the Criminal 
Procedure Code, the Local Governiiient appoints 
an Additional District Magistrate and confers 
upon him “all the powers of a District Magistrate 
under the Code, “ such powers are not confined to 
those enumerated in Schedule HI (v) of the Code, 
tut include all pow’cra with which a District 
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Magistrate is invested under the Code, and where 
one of the powers exercised by a District Mapis- 
trate is the power to pass an order of sanction 
tinder section 197, it is within the competence 
of an Additional District Magistrate, empowered 
under section 10 (j), to exercise this latter power, 
(p. 245, col. 2.) 

An order of sanction under section 197 of the 
Crimhial Procedure Code is more of the nature 
of an executive than a judicial order, and a Magis- 
tr.atc is not hound to record reasons for such an 
order, but the order should refer to some distinct 
offence and not be so vague as tf) make it ob- 
vious that the Magistrate had not come to a 
decision of his own that reasonable grounds existed 
for the prosecution, (p. 245, col. 2.) 

Queen- Empress v. Samavier, lO M. 468 ; 3 M. L. 
J. 227 : 2 Weir 220; 5 Ind. Dec. (n. s.) 1033 and 
Kalagava Bapiah, In the matter of, 27 M 54 ; 2 
Weir 227; 578 & 263, referred to. 

It is not neccvssary that the accused .should have 
notice before .sanction is granted under .section 
197, Criminal Procedure Code. [p. 245, col. 2.) 

Kalagava Bapiah, In the matter of, 27 M 54 ; 2. 
Weir 227; 578 & 263, relied on. 

Petition, under sections 43=; and 439 
of the Code of Criminal Procedure, 1898, 
praying the High Court to revise an order 
of the Court of the Additional District 
Magistrate, Kistna, E. Dis. No. 23-7835 
of 1922, dated the ist May J922, accord- 
ing sanction to prosecute the petitioner 
herein under section 197 of the Code of 
Criminal Procedure for an offence under 
section 392 of the Indian Penal Code. 

Mr. V, Suryanarayana, for the Peti- 
tioner. 

Mr. F, S, F'Tss, for the Public Prose- 
cutor, .for the Crown. 

ORDER.— The first point taken in this 
petition is that an Additional District 
Magistrate has no authority, unlc.ss spe- 
cially empowered by designation by the 
Eocal Government, to pass an order 01 sanc- 
tion under section 197, Criminal Procedure 
Code. 

It is not disputed in this case that by G. 
O., dated 9th October 1874, the Local Gov- 
ernment has cm}}owered all District Magis- 
trates to pass orders of sanction under sec- 
tion 197, Criminal Procedure Code, and 
that bv G. O , dated 2fth of January 1922, 
it conferred on Mr. Sen neck ‘'all the powers 
of a District Magistrate.'' This last power is 
conferred under the provisions of section 
(2), Criminal Procedure Code, which enables 
the Local Government to appoint an Addi- 
tional District Magistrate und to confer 
on him ‘'al! the powers of a District 


Magistrate under this Code The ordinary 
powers of a District Magistrate under that 
Code are set out in Schedule III (?') which 
makes no reference to section 197. Peti- 
tioner contends that the scope of the powers 
conferred under section 10 (2) is liihited 
by its language to the powers set out in 
Schedule III (v). On consideration, I 
am of opinion that this view is too narrow. 
Pnder the first G. O. noted above, the 
Magistrate had, on the date of the second 
G. O , the power to pass an order of sanc- 
tion under section 197, Criminal Procedure 
Code, and was exercising that power under 
that Code, ft was in fact then one of the 
powers of the District Magistrate exercised 
by him under the Code which, therefore, 
may be passed on by the I.ocal Govern- 
ment under section 10 (2) to the Addi- 
tional District Magistrate. To view the 
point from another angle, section 197 
authorises the T.ocal Government to de- 
signate some officer as the officer empow- 
ered under .section 197, just as section 10 
(r)bv virtue of which designation he is 
en^powered to exercise aha the powers 
set out in Schedule III {v) and section 
10 (>) authorises it to transfer to the Addi- 
tional District IMagistrate all the powders 
it has conferred under the Code on the 
other officer designated b.v it as District 
Magistrate. I, therefore, hold that Ibis 
contention of petitioner must fail. 

The next point taken is that no rea- 
sons have been stated for granting the 
sanction. The only authority in point 
quoted befoie me is Queen-Empress v. 
Samavier (i), which does not lay 

down that the officer must state his rea- 
sons, but only that the sanction order 
must refer to .some defnite offence, and not 
be so vague that it is obvious that the 
sanctioning officer has not come to a de- 
cision of his own that reasonable grounds 
existed for the prosecution. The analogy 
of section 195 will not be in point, for 
in the case of that section a special appeal 
lies, and thus something in the nature of 
a judgment has to be written by the 
original Court. In cases under section 
no reasons aie nece.ssary and the order to 
prosecute is sufficient. Action taken 
under section 1 97 is more of the nature of 

(i) 16 M. 468; 3 M. ly, J. 227; 3 Weir 320; 

5 Ind, Dec. (n. 9 . ) 1033, 
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exciitive than judicial action , see Kalagava 
Bapiah, In the matter of {2;. I am not 
prepared to hold that the lower Court 
acted with any irregularity in not record- 
ing reasons. 

The next point is that the sanction has 
been granted after and not before the com- 
plaint. For the decision of this point 
sufficient facts have not been put before me. 
If this sanction is going to be used to vali- 
date a trial on a complaint already laid 
without sanction, then petitioner’s point 
would be good, though it would be 
a point more properly taken before the 
Trying Court. But if a complaint is going 
to be laid in consequence of this sanction, 
then petitioner has no valid objection to it. 

As to the petitioner having received no 
notice before sanction was granted, that 
is unnecessary. See Kalagava Bapiik, In 
the matter of (2). 

I, therefore, see no reason to interfere in 
this case and dismiss the petition. 

V. N. V- 

w. C. A, Petition dismissed. 

(2) 27 M. 54 ; 2 Weir 227, 578 & 263. 


LAHORE mOH COURT. 

Criminai. Revision Petition No. 1222 
OF 1922. 

December 9, 1922. 

Present: — Mr. Justice Scott-Smitli. 
BUTA SINGH and others— Accused 
— Petitioners 
versus 

EJMPEROR, THROUGH BISHAN DAS 
— Respondent. 

Criminal Procedure Code (Act V of 1898), 
s, 439 — Revision— Charge f setting aside of , 

A High Court has the power to set aside in 
revision an order of a Magistrate charging an accus- 
ed person with an offence, but it should exercise 
that power only in very exceptional cases. 

Emperor v. Bishen Das, 8 Ind. Cas, Ii6i ; 33 P. 
R. 1910 Cr.; 57 P- b.R. 1911 ; 12 Cr. b- J. 50; 
50 P. W. R. 1910 Cr., referred to, 


CASES* 

ObAYET KHAN V. EMPEROR. 

Petition, under section 439, Criminal 
Procedure Code, for revision of an order ol* 
the Sessions Judge, Uyallpiir, dated the 24th 
July T922, affirming that of the Magistrate, 
First Class, Uy allpur, dated the I4tli July 
1922. 

Mr. Nanak Chand, for the Petitioners. 

Uala Kam Chand ManchaUda^ for the 
Respondents. 

JUDGMENT. — This is an api)lication by 
the accused in a criminal case for re- 
vision of the order of a Magistrate charg- 
ing them with an offence under section 
420, Indian Penal Code. This Court cer- 
tainly has the powers, see Emperor v. Bishen 
Das (I), to vSet aside the charge but 
it should, I consider, exercise it only 
in very exceptional cases. It is contended 
that the present case is really of a civil 
nature. If complainant is owed money 
by the accused for goods supplied and not 
paid for, he can claim it in the Civil Courts, 
but if the accused entered into a conspi- 
racy to cheat him by obtaining from him 
goods which they have no intention of pay- 
ing for, then the}^ can be prosecuted crimi- 
nally. Without expressing any opinion on 
the merits of the case, I consider that this 
is not such an exceptional case where this 
Court should set aside the charge and I, 
therefore, reject the application. 

s. D, Applkotion rejected. 

(r) S Incl. Cas. 1161; 33 P. R. 1910 Cr. ; 57 P. b. 
R. 191T; 12 Ct. b. J. 50; 50 P. W. R. 1910 Cr. 


PATNA HIGH COURT. 

CRIMINAb REVTSION No. 85 OF U. 2. 
April 4, 1922. 

Present: — ^ir Justice Twala Prasa Kt., 
and Mr. Justice Coutts 
OLA YET KHAN — Petition cr 
versus 

EMPEROR— Opposite Par^jw. 

Criminal Procedure Code (Act V of 1898), 5^. 
423, 439— Appeal heard in the absence of Counsel--^ 
Pmsiofi, ichether competent 
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A High Court has no power, under section 439 
of the Criminal Procedure Code, to set aside the 
judgment of a Court below merely upon the 
^ouud that the Counsel on behalf of the peti- 
tioner wa.® prevented from being present in Court 
in time and, therefore, could not be heard. 

Criminal revision against an order of 
the Sessions Judge, Manbhum-Sambalpur, 
dated the loth February, X922. 

Mr. flasan Imam, for the Petitioner. 

Mr. H, L. N and kcolyar (Assistant Govern- 
ment Advocate), for the Crown. 

JUDGMEiNT. — This application appears 
to be incompetent. The appeal in the Court 
below was disposed f f under section 423 of 
the Code of Criminal Pr cedure after perus- 
ing the record and considering the grounds 
of appeal The appellant's Counsel could 
not be heard, inasmuch as he was prevented 
from being present in Court in time on ac- 
count of the Railway strike. The appeal 
was, therefore, disposed of on the merits, 
and in revision we can deal with it only 
under section 439 of the Code of Crim'nal 
Procedure, under which the petition before 
us has to be disposed of under section 423 
of the Code. There is, therefore, no power 
in tins Court to set aside the judgment of 
tht* Court below, merely u])on the ground 
that the Pleader or the Counsel on behalf 
of the petitioner was not heard in the Court 
below . 

The apjdie' tion is therefore, rejected. 

Apl>!icaiwn rcjc'Ji'd, 


CALCUTTA raOH COURT. 

Ctuminai, Rm-TSION Ca,sic No. 848 OI' 1921. 
November 8, IQ21. 

Present: -Mr, Justice Newbould and 
Mr. Justice (rhose. 

HAJARF v80!sr A R — Accused — Petitioner 
versus 

EM PE R OR — Opposite Party. 

Penal Code (Act X L V of t 86 o), 5. 457 -/foMse 
trespass jor theft, charge of- Conviction for house 
trespass with other object — Charge, arnendmeni of — 
Prejudice to accused. 

Although it cannot be laid down as a general 
fule th^t in all cases a prosecution for house tres^ 


pass with the alleged object of theft must tail if 
that object is not proved, yet when a charge ha.^ 
been definitHy framed in which theft is alleged 
the accused cannot be convicted of house trespass 
with some other object without an amendment of 
the original charge, unless the Court is satisfied 
that he has ned in any way been prejudiced in his 
defence by the omission to amend the charge. 

Jharu Sheikh v. Emf>erov, 14 Ind. Cas* 
320; lO C. W. N. 6 ()(y, 14 Cr E. J. 224, Mahomed 
Hossein v. Emperoy, zi hid. Cas. 760; 41 C 743; 
15 Cr. E. J. 190; 18 C. W. N. \2/\y, followed. 

Criminal Revision. 

Babu Norendra Knshn-'f Bose, for the 
Petitioner. 

JUDGMENT.^ The accused petitioner was 
tried on a charge cf breaking open llie kkirki 
door of one Ram Eakhan Sonar to commit 
theft of propeity to the value of Rs. 
when caught red-handed and therebv of com- 
mitting an offence ]>nnishable under section 
457, Indian Penal Code. The finding of the 
Trial Magistrate and also of the Appellate 
Court is that the prosecution has faded to 
e.stablish that theft was the object with 
which the accused entered into the com- 
plainant s house. They have both held 
that he came to the comjdainant’s house to 
carry on an intriguewith hiswife, and, follow- 
ing the decisions of this Court in the cas^s 
of KoilasJi Chandra Chakrabariv v. Ouecn^ 
Empress I'l), B alma hand Ram v. Ghansum^* 
ram (2) and Premaimiido Shaha v. Brindahan 
Chung (»>), they have convicted the accused 
of the offence punishable under section 456, 
Indian Penal Code. 

Though it cannot be laid down as a general 
rule that in all cases a prosecution for house 
trespass with the alleged object of theft 
must fail if that object is not proved, we 
think, as was held bv a Bench of this Court 
in the cases of Jharu Sheikh v. Emperor 
(4) and Mahomet Hossein v. Emperor (5), 
that when a charge has been definitely 
framed in which theft is alleged the accused 
cannot be convicted of house trespass with 
some other object without an amendment 
of the original charge unless the Court is 
satisfied that he has not been in any way 
prejudiced in his defence by the omission 
to amend the charge. In tlxe present case 

(1) 16 C. G57: 8 Ind. Dec. (N.S.). 434. 

(2) 22 C. 391; II Ind. Dec. (n.s.). 262. 

(3) 22 C. 994; II Ind. Dec. (n.s.). 660. 

(4) 14 Ind. Cas 320; 16 C. W. N. 696: 13 Cr, E| 
J. 224. 

(5^ 22 Ip.d. Ca?. 766: 41 C. 743 ; 15 Cf. E J, 

190; x8 C, W. N. 1.247, 
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had the petitioner been called upon to answer 
iliv rhnrgc' of the offence of which he has 
been ('oiiv icted he might have been able to 
establisl] his innocence. If an amended 
clihige liadbeeii framed an important point 
u])ich would have to be decided, it would be 
whether the accused came to the complain- 
ant'shouse at the invitation of his wife ornot. 
That is a point to which no enquiry appears 
to liave been directed and there is no dis- 
tinct finding on this point by either of the 
Courts. 

We, thendore, hold that the Rule succeeds 
on the ilrst ground on which it was issued 
and we accordingly make this Rule absolute. 
We do not think it necessary to direct a re- 
trial and tlie accused is accordingly acquit- 
ted. Ilisfinc, if paid, will be refunded and 
tile bail-bond discharged. 

13. N. Rule made absolute. 


PATNA HIGH COURT, 

Criminal RevIvSion No 395 of 1922. 
August I, 1922. 

Present: — Justice Sir Jawala Prasad, Kt. 

LAIyJl vSINGH — COMPEAINANT 
—Petitioner 
versus 

NAURANGI IfAlf and others — 
Accused— Opposite-Party. 

Procedure— Counfer-complainls — Process isiu^d 
in tmr and other postponed till its disposal— on. 

Whero, of two cotinter-ooraplaints filed 
before a Magisrrai'e, pu)ces« is issued m one 
while tlie oth«r is o»’dered to be put up after its 
disposal, the ^latiistra^-c does not contravene any 
lilies of procedure and a Hip^h Court cannot in- 
ter fere in revision with the discretion exercised 
l>y him. 

Application against an order of the ?ub- 
llivisional Magistrate, Monghyr. 

Mr. C. C. Pal, for the Petitioner. 

Mr. Ytintis, for the Opposite Party. 

J0D6MENT,— The application seems to 
be premature. Two counter-complaints 
were filed before the Sub-Divisional Officer 
of Monghyr In one of them the petitioner, 
I,alji Singh, w'as the complainant and 
in the other Naurangi Dal. Both the com- 
plaints were referred to a probationary Sub- 
Dc])uty Collector for “enquiry and report” 
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under sect on 202 rf the Code of Criminal 
Procedure. On receipt of the report the 
Magistrate issued process in the c t e of 
Naurangi Dal and that case is being tried 
In the case of the petitioner, Dalji Singh, 
the Magistrate recorded the following order : 

Read Sub-Deputy Magistrate's report. 
Put up after the disposal of the case of 
Naurangi Lai against No. 751 ” 

Mr. G. C. Pal, on behalf of the petitioner, 
contends that his complaint should have 
been immediately disposed of either by dis- 
missing it under .section 20 3 or by summon- 
ing the accused under section 204 of the 
Code. The learned Vakil has, however, 
failed to point out to me any rule of pro- 
cedure which the Magistrate has contraven- 
ed. I do not, therefore, think that I can 
at this stage in revision interfere wath the 
discretion exercised by the Magistrate. I 
do not think it permissible to enter into 
the relative merits of the two complaints 
placed before me when the matter is sub- 
jndice before a competent Tribunal, 

The a])plicaUon is, therefore, rejected. 

N. K. Rule i' ^'charged. 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT. 

Criminae Reference No. 9 of 1922. 

June 16, 1922. 

Present; — Mr. Pipon, J. C. 
HARNAM DASS — Petitioner 
ersus 

vSAIN DASS AND others — Accused. 

Criminal Procedure Code (Act V of ss. 

190, 248 (2), 333, 345, 439 -Prosecution under 
s. 498, Penal Code -Complaint by assent of 
absent husband — Competency of agent to compound 
offence — Acquittal on composition by agent -Sub- 
sequent complaint by husband, whether maintainable 
— Revision— Order of acquittal— Miscarriage of 
justice. 

All agent prosecuting under the powers granted 
by section 199 of the Criminal Procedure Code 
for the alleged abduction of another person's 
wife, under section 498 of the Penal Code, U not 
legally competent to compomid the case under 
section 345 of the Criminal Procedure Code ou 
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behalf of the hnshand, whose interests would 
not be affected by Ihe eompositioii ; anrl an order 
of acquittal based on such a cotnpositiou ‘S not 
justified. Ip. 250. col. 2 I 

Where, therefore, durinu: the absence of a 
husband in jail his wdfe was enticed away, and 
hifl aunt iustitutcrl a comjda.iiit utitler se''tioii qoS 
of the Penal Code, but, vsulvscqucntly, before the 
framing of a ehnrgc. Avdtlulrew it, w’hereiipon 
the Ma.ei.«trnte. acting nnder section qj5 of the 
Criminal Proc'cdnre Code, aeqnittcd the ac'cused: 

Hclfl, that the annt of the husband was not 
competent to compound the olfeiu'c ; that the 
order of acquittal was not justified, and that 
the husband on release from jail was entitled to 
institute a complaint against the same accu.sed 
and to have that complaint adjudicated upon, 
(p. J5I, col. T.) 

An (irder of acquittal, without a charge having 
been framed again.st the accu.sed. is justified only 
(i) in summons-cases b}' the operation of .section 
248, Criminal Prc'cedure Code ; {2) under section 
345. when there has been a compo.sitioii, and (5) 
under section 55^, uhen the Advocate-General 
withdraw.s from the ease, and where the Court 
considers it proper, even though a charge has 
not been framed, to acquit the accused. The 
last is a rare contingency (p. 250, col i.) 

The High Court will, in revision, interfere to 
set asifle jin order of acquittal which is illegal, 
having been passed on a composition which was 
invalid, (p. 252, col. t.) 

Emf>eror ^ . Panraif Bachal, 24 Ind Cas. 

7 S, L. K. 200; 15 Cr ]^. J. 555, lJincr~ud-diii 

V. Eivpcrov, 2 Jnd. Cas. 21Q ; 32 A. 317 ; 0 
A. T. J. 2f)2 : 9 Cr. L. J. 520 referred to. 

Case reported by the Additional Sessions 
Judge, Peshawar, dated the 4th January 

Mr. Mehta Mangal Sain, for the Appel- 
lant. 

Mr. Saad-ud-Din Khan, K. vS., for the 
Respondent. 

JUDOMEST.— The material facts of this 
case are these. The petitioner, Ilarnam Das, 
was sentenced to four 3"ears’ imprisonment. 
During his inipri.sonment his dMnt,Musammat 
Morni Devi, on the 23rd v^eptember 1919, 
lodged a complaint under sections 498/109, 
Indian Penal Code, against three persons, 
Sain Dass, Musammat Mathro Devi and 
Musammal Gango, for the abduction of 
Musammat Durgo, wife of Ham am Das. 
The complainant also charged Musammat 
Durgo with adultery under section 30, 
I^Vontier Crimes Regulation. Warrants 
were issued for the arrest of the accused, 
and the date of hearing was eventually 
fixed for the 5th of November 1919. Be- 
fore that date arrived, viz,^ on the 29th of 
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October 1919, Musammat Morni Devi 
filed an application stating that she did 
not wish to take further proceedings, 
and asking for the case to be filed.” 
The application was de.scribed as a dust'* 
har I'lY nama, or application for with- 
drawal. Musammat Morni Devi's state- 
ment was briefly recorded to the following 
effect : “I instituted the complaint against 
the accused, but 1 do not wisli to prosecute. 
My case may be filed. ” Upon this the 
Magistrate, Captain Betham, passed the 
following order on the 29th of October 
1919 : “ Musammat Morni Devi states that 

she does not wish to continue with her case, 
I, therefore, acquit the accused under sec- 
tion 345, Criminal Procedure Code.” On 
the util of August 1921, Harnam Dass, 
who had then been released from jail, in- 
stituted a fresh complaint against the same 
persons under the same sections. The 
Magistrate, Captain Gaisford, after record- 
ing the statement of the complainant, 
passed the following order : As the 

above offence has already been a matter 
of a decision by the City Magistrate, where- 
in the latter acquitted the accused under 
section 345, Criminal Procedure Code, I 
am unable to take up this case, vide sec- 
tion 403, Criminal Procedure Code,” and 
dismissed the complaint. On application 
by Harnam Dass, the Additional Sessions 
Judge has referred the case to this Court. 
He has pointed out that the order of 
acquittal of 29th of October 1919 is irregu- 
lar, inasmuch as (i) Musammat Morni 
Devi had no authority to compound, (2) 
that the application was one of withdrawal 
and not of composition, and (3) that the 
accused should legally have been discharged 
and not acquitted. 

The present case has been argued before 
me at considerable length by Counsel on 
both sides. For the petitioner it is point- 
ed out that there is a very dear dis- 
tinction between section 199, Criminal 
Prv)cedure Code, and section 345, Crimi- 
nal Procedure Code. Section 199 lays 
down that the husband is normally the 
only person who can prosecute under sec- 
tion 498, Indian Penal Code, but that a 
person having the custody of his wife on 
his behalf can also prosecute. On the 
other hand, section 345, Criminal Pro- 
cedure Code, in tabulating the persons who 



INDIAN CASES. 


[1923 


250 

HARNAM SINGH 7’. SAIN DASS. 

may legally compound, states clearly 
that the only person who can compound 
an offence under section 49S, Indian Penal 
Code, is the husband of the w^oman. Sub- 
clause (4) of the same section lays down 
that if a person, otherwise competent 
to compound, is incompetent by reason 
of minority or lunacy, the composition 
may be made by his guardian. It is 
argued that this sub clause is exhaus- 
tive, and that it gives the only cases 
in which a representative may compound 
on behalf of a complainant. It does not 
say that a representative may compound 
in cases where the natural complainant 
is in jail. Nor does it make any allusion 
to the competency to compound of a 
person acting under section 199, Crimi- 
nal Procedure Code. Clause (7) of section 
345, Criminal Procedure Code, state.'^ cate- 
gorically that no offence should be com- 
pounded except as provided by this .section. 
As agaiUvSt this, Counsel for respondents 
argues that when a case is legally compound- 
able, and can legally be brought by a 
person who has the status of an agent 
acting for the complainant, .such agent 
can clearly be presumed to have the au- 
thority to compound. There appears to 
me to be no force whatever in this argu- 
ment. To begin with, in an ordinary case, 
such as that of causing hurt, the complaint 
need not necessarily be brought b}^ the 
person who lias been injured. At the same 
time, no person, except the injured party, 
can legally compound. I cannot sub- 
scribe to the very ingenious explanation 
put forward for the respondents that a 
person competent to- institute a comxjlaiiit 
of hurt is not necessarily the agent of 
the injured person, but may be any mem- 
ber of the general public. This point 
seems to me to be perfectly irrelevant. 
The provisions of section 345, Criminal 
Procedure Code, are perfectly clear, and 
if the lyCgislature had intended that a per- 
son who is not the aggrieved husband, 
but who has custody of the wife, and is, 
therefore, competent under section 199, 
Criminal Procedure Code, to prosecute 
under section 498, Indian Penal Code, 
should have the power of making a com- 
position, this fact would have been clearly 
stated. Further, it is manifestly inequit- 
able to suppose that such an authority 


could be granted. A composition, as 
has been pointed out by the learned Coun- 
.sel for the respondents himself, must imply 
a bilateral arrangement. He has indeed 
been at pains to show that in the present 
case Musammaf Morni Devi had 
received consideration for her withdrawal 
of the complaint by the simultaneous 
withdrawal of a complaint lodged in 
Rawalpindi by Musammat Durgo against 
her. It is liardly conceivable that an 
agent prosecuting under the powers grant- 
ed by section 199. Criminal Procedure 
Code, for the alleged abduction of another 
person’s wife should be allowed to com- 
pound the offence by reason of some con- 
sideration which might be of personal 
benefit to the agent, but could be of none 
to the injured husband. As a matter of 
fact, this is precisely what is shown to 
have happened in the present case. It 
is to my mind perfectly clear that Musam- 
mat Morni Devi was in no case com- 
petent to compound the case on behalf 
of Harnam Dass, that the composition can 
iiave no effect upon his interests, and that 
no order of acquittal ba.sed upon such com- 
position was justilied. There arc prece- 
dents to show that wdieii an order of :ic- 
(juittal has been passed on an invalid 
composition, the order of acquittal can be 
.set aside upon revision. Evifycru*^ v. Ramzan 
Bachai (i) deals witli a case where the 
relatives of a deceased j)er.son made 
a composition with tlie accused under 
section 525, Indian Penal Code. It w\as 
held that an acquittal on this com- 
jHisition was invalid, and it was also held 
that section 439 (5), Criminal Procedure 
Code, was no bar to revivsion. The ruling 
published as Umer-ud'din v. Emperor (2) 
deals with a case where a soldier, ab- 
vSent in Burma, authori.sed his brother to 
lodge a prosecution under section 498, In- 
dian Penal Code. The Court eventually 
passed an order of acquittal on the ground 
that the said brother was not competent 
to prosecute. It would appear from that 
case that, instead of asking for a revision 


(r) 24 Ind. C«as. 961 ; 7 S. b. R* 200; 15 Cr. 

b. J. 553 * 

(2) 2 Ind. Cas. 219; 3b A. 3171 6 A, b* J, 

262 ; 9 Cr, b. J . 526, 
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of the order of acquittal, a Court re-tried 
the case, and treated the acquittal as a 
nullity. The High Court declined to inter- 
fere, holding that there was no valid ac- 
quittal, and that, even if there had been 
an acquittal, the High Court would have 
had no hesitation in setting it aside. I 
hold that there has been no composition 
in this case. 

It is argued, however, for the respondents 
that even if there was no composition, 
the Magistrate was justified in acquitting 
the accused if Musammat Morni Devi’s 
application be treated as one merely for 
withdrawal. I confess that I have some 
difficulty in following the argument put 
forward by the learned Counsel for the 
respondents. He refers to the ruling publish- 
ed as Emperor v. Ranchhod Bawla (3), where 
the learned J udges held that in a non-cora- 
poundable case, where there had been no 
charge, the order should have been one 
of discharge. He asks me to draw the in- 
ference that if the case had been com- 
poundable the order should have been one of 
acquittal and not of discharge. In other 
words, he wishes to establish the theoiy’' 
that if a complainant withdraws from a 
case, the order should be one of acquittal 
in conipoundable cases and one of dis- 
charge in non-compoundablc cases. There 
is, in my opinion, not the slightest justi- 
fication for this view. It is perfectly clear 
that there are only three contingencies 
under which a person can be acquitted 
without a charge having been framed 
against him, (i) in summons-cases, by the 
operation of section 248, Criminal Procedure 
Code, (2) under section 345, Criminal Pro- 
cedure Code, when there has been a com- 
position, and (3) under section 333, Cri- 
minal Procedure Code, when the Advo- 
cate-General withdraws from a case, and 
where the Court considers it proper, even 
though a charge has not been framed, 
to acquit the accused. This last and rare 
contingency need not be considered here. 
Section 248, Criminal Procedure Code, also 
does not apply, because the present case is a 
warrant-case. A composition under section 
345, Criminal Procedure Code, is the only 
contingency, therefore, which could warrant 

(3) 18 Ind. Cas. 413^ 37 B. 369; Boin. I#. 
R. ^1; 14 Cr, L. J 77. 


an order of acquittal without a charge being 
framed. I have already pointed out that 
there has been no valid composition, and 
it follows, therefore, that the withdrawal 
by Mmammai Morni Devi could not jus- 
tify an order of acquittal. 

Counsel for the respondents takes up 
the further position that there has been 
no miscarriage of justice, and that I am 
not called uj;on to exercise the pow’er of 
revision in order to redress it. He has 
put forward certain circumstances connect- 
ed with the case wdiich, it may be added, 
are not supported by anything on the re- 
cord. There is, however, no doubt, some 
truth in them. Harnani Dass was senten- 
ced to imprisonment for trafficking in 
women. It^ is alleged that Musammat 
Morni Devi attempted, during his 
absence, to sell M usammal Durgo. 
Musammat Durgo instituted a complaint for 
security under section 107, Criminal Pro- 
cedure Code, against Musammat Morni 
Devi, and Musammat Morni Devi lodged 
in Raw^alpindi a complaint against 
Musammat Durgo’s mother, alleging that 
Musammat l.)urgo had been made awa}^ 
with. These complaints were simultaneous- 
ly withdrawn, and it is this simultaneous 
withdrawal that is put forward as 
showing that there had been consideration 
for a composition. Now, I consider that 
the character of Harnam Dass is 
(|uite irrelevant to the present proceedings. 
The account wliich I am given of the conduct 
of the parties, after his imprisonment, seems 
to me an additional reason for showing that 
there may actually have been a miscarriage 
of justice. Frima facie, Musammat Morni 
Devi would seem to have bargained with 
the rights of Harnam Dass in a way 
which was absolutely unjustifiable. It is 
also argued that Harnam Dass has his 
remedy in a Civil Court, and it is mentioned 
'inter alia that the validity of his alleged 
marriage with MusamnuU Durgo will be 
contested. The point is that Harnam Dass 
is clearly entitled, if he wishes, to lodge 
a complaint under section 498, Indian 
Penal Code, and he is entitled to have 
that complaint adjudicated upon. 
It is perfectly possible that the complaint 
in itself may be justifiably dismissed imder 
section 203, Criminal Procedure Code, if 
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tlie alleged facts are not substantiated, 
whether before or after an inquiry, under 
section 202, Criminal J^roeedure Code. 
But tlie fact remains that tliere h:is ))een 
no adjudication w'hate\'er tqjon the facts 
of the complaint. It has j^een thrown 
c»ut on one gnnind and om* ground alone, 
7 '/'r.,that the Magistrate' was debarred from 
taking ('ognizance of it, he('aiise a cahd 
order of acquittal was in o|KU*ation. 1 
have vSliown tliat tlie order of acquittal 
in question was illegal and invalid. Al- 
though Captain Gaisford may have been 
perfectly justilied in taking the position 
that he could not prfK'eed with the case 
while such an order of acquittal was on record, 
there is iiotking which debars me now 
from quashing that order of acquittal as 
being illegal. The case is clearly one 
to be decided upon its merits. 1, Iherefore, 
ill the exercise of the powers (»f revision, 
set aside the order of Captain l^etham, 
dated the 2qth October iqiq, as invalid, ami 
I further set aside tlie order of Captain 
Gaisford, dated the iith November 1021, 
as being passed on grounds no longer 
subsisting, and i direct that the conq lainr 
be entertained on it', merits by a :\fagis- 
trate liaving jurisdiction, 
w. c. A. 0 /c/(T a 3 idi\ 


MADRAS HIGH COURT. 

Criminal RHvmiox Cask N^o or 1022 . 

Cask Rkfkrreo tq or 1022. 

v^eptember 0, iqvj. 

Prer.c>:l:- -Mr. Ju.stice (hdllcUl and 
IVlr. Justice Ramesam. 

In re MARTdPA ]MA']’JIU VAMNIAN 
AXT) o'jirFRs- AcersED, 

Crinunal Procedure Code [Act V of TSt) 8 ), 
ss. 5^7 (o) - Warrant-cusr — A ccit:>i'd, riaht of, 
to state hii, case hejore and after framing of charge- 
irregularity —Witness, exanti nation of, when com- 
pleted. 

Wherein a warrant- case the accused is examined 
only before the charge is framed, and not also after 
the prosecution witnesses have been iccalled for 
further cross-examination under section 250 of the 
Criminal Procedure Code, the procedure cannot be 
regarded as a mere error, omission or irregularity 
suoh as is contemplated in section 537 {a) of that 
Code, because the accused is entitled to an oppox- 


I1933 


tunity of stating liis case both before and after th 
charge is framed, (p. 2 4, col 2 ) 

Milarjit Stngh v. Emperor, 63 Ind. Cas. 835; 
2 P E. T. 320 ; (1922) Pat. 7 ; 22 Cr. E. J. 697 ; 
n V K J. 04.1: (1022) A. ER (Pat.) 158 and 
Tiiigittuvi Sriramulu v. Nalam Krishna Row, 25 
Ind. Cas loui ; pS M. 585 ; (I<)i4) M. W. N. 646 ; 
H>M E. T. 303; 27M.E. J.5S9; isCr. E. J.O73, 
referred to. 

Saravan'ist'Kimy Nauiu, In re. 1 Ind Ca.s, 22.S; 
;2 .M. 220 : 5 M. b. T 2^s : -M h. J. 1.57 : Cr. 

Jy, } it)2 (l<\ JK). distinguished. 

'I'he examination of a v/ilnes.s caiiiiol be regarded 
as completed, until the last stage at which the law 
authorises its continuance has been passed. 
(J). 2 ',:} col. i; 

Mitarjit Singh v. Emperor, 63 Ind. Cas. 825; 6 
P. E. T. 520; (1922) J’at. 7; 22 Cr, E. J. 697; 2 P. 
E j. 04.}; {r».)22) A. I. R. (Pat.) 138, referred to. 

Case referred for orders of the High 
Court under section 438 of the Criminal 
Procedure Code by the Additional k>istri('t 
Magistreate, Tanjorc, in liis letter dated 
the T5th December 1921. 

The Public Prosecutor, for the Crown. 

JUDGMENT. 

Oldfield, J. — ^^'his .reference, m ;de 
by the Additional I>istrict Magistrate, 
TaP.iore, at the instance of the accused 
’ll Calendar Case No. of i(^2o on the file 
<A rhe Htationo.r'^ J^hil) Magistrate, Tanjore, 
raises two (iLiestions: (i) wiiethcr the latter's 
ju'oeedure in examining the accused in this, 
a warrant-case, only before charge was 
framed and not also after the prosecution 
witnesses had been re-ealled for further 
cross- e.xamination under section 256 (r), 
Criminal Procedure Code, wms correct ; (2) if 
it was not, whether there was an illegality 
vitiating the trial or an irregularity, on 
account of which we can, in the exercise of 
our discretion, refuse to interfere in revision. 

Tlie accused are not represented before 
us. Put \ve have had the advantage of a 
very full and careful argument from the 
learned Public Prosecutor. The first provision 
relating to the exauiinatioii of the accused 
in a warrant-case is section 253, Crimi- 
nal Procedure Code which provides that 
he shall be discharged, if, u}^on taking 
all the evidence referred to in section 252 ' 
that is, the evidence of the prosecution wit- 
nesses *'and making such examination (if 
an>'' of the accused as the Magistrate thinks 
necessary ' he finds that no case has been made 
out wliich would warrant a conviction, 
and section 25 | directs in the contrary event 
iiic framing of a charge and section 255 
the taking of the accused's plea. But, as 
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the words '"if any '' and ‘‘ as he tliinhs 
necessary’' show, the exanunation at this 
stage depends on the option of the 
Magistrate, and to ascertain at what stage 
an examination is obligator^', we innsL turn 
to section one of the general jiro- 
visions relating to enquiries and trials under 
which “ the Court shall for the pur 
pose aforesaid " (of enabling the accused 
to explain any circumstances appearing 
in the evidence against him) “question him 
generally on the case after the witnesses 
for the prosecution liave been examined 
and before he is called on for ]ii> defence." 
It is on this piovi'Jion that -accused's con- 
tention is founded, their o.rgu nent being 
that they were entitled to be questioned, 
after the examination of the witnesses had 
been completed by their further cross- 
examination after charge. 

It has been suggested before us that, 
as section 25^ (i) makes no explicit refer- 
ence to cross-examination before the charge 
and the first such reference to it occurs 
in section 236(1), the stage at which it 
should ordinarily take place is after a clxarge 
has been framed. But this is unsus- 
tainable, because the wording of section 
253 is identical with that of the corres- 
ponding section of the Code of 1882, in 
which there W3.s no provision for further 
cross-examination similar to that in the 
present section 256; and it is urlleccs^ary to 
assume that the inseition of that provision 
was intended to alter the ocainiig of a 
section, which was left unchanged. The 
better and llic sufilc ent giound for accei*!- 
ance of accused's contention is that the ex- 
amination of a witness cannot be regarded 
as completed until the las*t stage at which 
the law authorises its continuance has been 
passed. Thi.s, as explained in Mil lyjil Suiyji 
V. Emptror (i), is as easily reconcilabie with 
the desciiption of the course of n witness’s 
examination in section 137, Indian ICvi- 
dence Act, 3*=? any other suiiplemcntary 
cross-examination which the court may 
for special cause allow. 

We have, however, to deal witdi the ambi- 
guity invob.'cd in the specification in .section 
256 (i) of the stage before which he 
further cross* examinatioif is to lake place 

(i) C3 Ind. Cas. 825 ; 2 P. b. T. 520 ; (19-2^) 

Pat. 7 ; 22 Cr. h, J. 697 ; 0 P. b. J. 644; (1922) A. 
I. R, (Put.) 158. 
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as “before the accuse 1 K called on to enter 
on his defence', because that may n )t 
simply and easiiv be aiiderbtood as equiva 
lent to “t^foiethe ire uiing of the charge." 

T ’e use ol the .same v,orv">s in section 289 
ill connection with the essentially dificr- 
ent proceduie at a vSe-^sions tiial suggets 
no solution of the dilFicultv . It is true 
tliatiu sections 235 and 236 (i) ihe various 
stages (r) the recording rd tin* charge, (2) 
the taking af the accused’s plea, (3) the 
re-cailing of the prosecution witnesses and 
their further cross-examinat'on, (j) tite 
accused's entry on lii*^ defence, are distinct- 
ly stated ill that order. But it may be 
doubted whether the restrktioi/ ol tlie 
acerseJ’s defence to the last stage and 
to the taking of the evidence he adduces 
corresponds with any exact or con- 
sistent use of the language, for it is 
difiiciilt to see how his sta lenient ot 
his case to the Court or the further 
cross-examination by him of the prose- 
cution witnesses on his own responsibility 
and for his own benefit can be regarded, 
as the argument of the accused before s 
requires, as part, not of his defence, but of 
the prosecution case ; and that argument 
cannot be reconciled with the ordinary 
view of the framing of a charge, as a decisive 
stage in the case, because it amounts to 
a recognition (sometimes ivith important 
consequences as to the grant of bail) that 
pnma facie the commission of an offence has 
been estabhshed , and Ijccaiise, on a charge 
bc*»ng framed, the proceedings are, as was 
held in 'rijiguturi Sriramulii v. Nalamkrishna 
Row (2), transformed from an “enquiry'' into 
a “trial," and, in the words of Wallis, T., 
in Narayauasxcwny Naicln, inre (3), 
J‘lhe accused is charged and called on 
to answer." I add that tlie general moffnsil 
practice, as I gather it from rccollec- 
iiou and such records as have come before 
me in this Court, is to examine the accused 
only once, before the charge is framed, 
and to frame the cliargc only after the ju'o- 
secution witnesses have first been cross- 
examined or offered for cross-examiaa- 


(2) 25 Ind. Cas. icrn ; 38 M. 585 ; (1914) M* 

W. N. O4G ; iC) M. b. T. 303 ; 27 M. b. J. 589 : 
i5Cr. b. J.67^ 

(1) I Ind. Cas. 228 ; 32 M. 220 ; 5 M. b. T. 23 j ; 
19 J\b b. J. 157 : 9 Cr* b. J. 192 (ib B.) 
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tion, although the learned Public Prosecutor 
assures as that it is framed in many cases 
in the Presidency Magistrate's Courts after 
the pxamiiiation-ui-cluef of P. W. No, i. 
Tkit, although these implications of the 
accused's contention may entail anomaly 
or inconvenience, they are Jiot grounds 
for disregard of the language of the 
Code already referred to, by which that 
contention is supported and which the 
I^egislature has chosen to employ. Sec- 
tion 256 took its present form by an amend- 
ment which originated in Select Committee 
wdien further cross-exaniinaliou alter 
charge was allowed on the re-enactment of 
the Code in i8q8. In the Code of 1882, the 
words '‘the accUvSed shall, at any time 
whilst he is making his defence, l)e allowed 
to re-call and re-cross- ex amine any witnesses 
for the prosecution present in the Court 
or its precincts", wdiich contained the only 
recognition then allowed of the right of 
further cross-examiiiatioii, indicated 
clearly that its exercise was a ]>art of the 
defence ; and it is possible that, when the 
amendment was drafted, its effect on the 
' interpretation of other provisions rela- 
ting to warrant-case procedure was not 
noticed. But, whatever our opinion as 
to the result, we are not at liberty to give 
effect to it, when the conclusion entailed by 
the words used is clear. I add that, whether 
or no an examination of the accus'^d at 
the stage they now contend for will be 
of any particualr service to them or the 
administration of justice, it will seldom 
increase the Magistrate's work or delay the 
trial to any appreciable extent. On the first 
question, stated above, the decision must 
be that the Magistrate’s procedure was 
incorrect. 

The second question is, whether the trial 
before him was vitiated by his error or whe- 
ther in dealing with the case in revision 
we can exercise our discretion. On prin- 
ciple, it is impossible to distinguish between 
cases of breach of duty to examine the 
accused, as it has hitherto been recognised, 
before charge is framed and, as it must 
now be recognised, after ; and, if the accused 
is equally entitled to an opiiortuuity of 
stating his case to the Court at either 
of those stages, the failure to allow him to 
do so at either must have the same effect 
M validity of the trial. The accused's 
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right to state his case, at whatever stage the 
law permits him to do so, is, in my opiuion, 
fundamental and cannot be regarded as a 
mere error, omission or irregularity such as is 
contemplated in section 537 (^). There is little 
authority on the point. But Mahomed 
Hassacn v. Emperor (.() axxAMitarjit Singh v. 
Emperor (i), already cited, are in accordance 
with this view, whilst Mtr Tilaioan v. 
Emperor (5) is distinguishable, because 
there, although the accused were not examin- 
ed, they filed written statements, which 
could be treated as equivalent to their 
e.vamiuation. Taking this view, T would 
set aside the accused's convictions. The 
District Magistrate states that the case 
is not of importance and that the sentences 
of imprisonment have been undergone. 
It is, therefore, unnecessary to order a 
re-trial. 

But, as the convictions arc* set aside, 
the fines which also foimed part of tbs 
sentences must, if levied, be refunded. 
Ramesam, J.— I agree. 

M. c. p. Convictions set aside, 

W. C. A. 

(-P 22 Itid. Cas. 766; 41 C. 743 ; 15 Cr. L. J. 

190 ; 18 C. W. N. 1247. 

(5) Oy Ind. Cas. 383 ; i Pat. 31; (1922) A. I. R. 
(Pat.) 388; 23 Cr. b/j; 703; 4 P. b. T. t)o. 


PATNA HIGH COURT. 

CniMiNAb Revision No. 508 op 1922. 

October 9, 1922. 

Present: — Mr. Justice Adami. 

HARENDRA KRISHNA BAGCHI ^nd 
o HERS — 1ST Party — Petitioners 
verstis 

BAI.KUMAR KUMAR and others— 
2ND Party — Opposite-Party. 

Criminal Procedure Code iAciV 0. 1S98), fis. 148 
(3)- scope of— Costs awarded in pfoceedings 

under s. Delay in applying to tealue cos^s — 

Magi'Trate, powey of, to refuse *0 realize cos‘^s — 
Limiiahon. 

Section 148 (3) of the Criminal Procedure Code 
merely pomt*^ out the way m which cost's 
a -rarded in a proceeding under section 145 are to 
be recovered, and does not give a Magistrate a 
discretion to refuse to recover such costs, (p. 255, 
col. a.) 
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Inasmuch as a person to whom costs have 
been awarded his a period of siy vear^ wilhin 
whifh to appJy for the recovery th£»-eof, the mere 
fact that there is delay, not exceeding' such period, 
in appiymg to rc^'over <‘he costs, would not jii«*tity 
a Magistrate in refusing the application, (p. 255, 
col. 2.) 

The use of the word? may in his discretion ” 
in section 586 of the Criminal l^rocedure Code 
cannot be used for the purpose of inleypreting 
the words “ may be recovered " in section 148 
of the same Code. The discretion in section 386 
of the Code only refers to cases where there has 
been a conviction and sentence, (p. 255, col. 2.) 

Application against an order of the 
Sub-Divisional Magistrate, Banka, dated 
28tli Jime 1922, 

Messrs. C. C. Da^ and S. Bose, for 
the Petitioners, 

Messrs. P, C, Roy and S. N. Roy, for tlie 
Opposite-Party. 

JUDGMENT) — It appears that the peti- 
tioners obtained an or cr in their favour 
in proceedings under section i-j5, Crimi- 
nal Proceduie Code, and were awarded 
costs to the amount of Rs. 500 on 
the 23r December 19 ic). They applied 
for distress warrants in March I(j20 
and distress warrants were issued, but in 
May 1920 the petitioner withdrew their 
claim for costs as against the opposite party 
No. 7, who, as a fact, had given evidence 
in their favour and taken their side. The 
Magistrate allowed the name of the opposite 
party to be taken out of t!.e warrant. 
As a resuH of the distress, only Rs. 71 were 
recovered and for a consider.. ble space of 
time the petitioners do not seem to have 
taken any further steps to recover the 
balance. On tne 7th March 1922, however, 
they appHed to the Magistrate, who had 
succeeued the Magistrate who passed the 
or. er under section 145, Criminal Procedure 
Code, for a further distress warra. t to recover 
the balance. Oa the 17th May 1922 this 
Magistrate rejected the appHcation ; the 
gro nd given was that the petitioners had 
be.n slack in waiting so long to make their 
applicatio and also that it is impossible 
to execute a distress against only the oppo^ 
site 1 arty Nos. i to 6 and to -exclude No. 7 
wiien the order for costs was passeil against 
the opposite party jointly and severally. 
Oil the 26th June the petitioners made a 
fresii appheatio-j asking for recovery of 
costs from all the opposite party ; but 
this application was again rejected and it 


is against tdis order of rejection that the 
present application is maJe to this Court. 

Tile chief ground which the learned 
Magistrate took was on the wording of 
section i4cS, sub-section (3^ of the Code of 
Criminal Procedure, it was oi)tional for the 
Magistrate to either take steps for recovery 
of costs as if they were tines or to refuse 
to do so, and he based his refusal on the 
ground that there had been long delay in 
making the application. 

Now, an order had been made granting 
costs to the ] etitioner and there is no doubt 
that if the Magistrate who passed that 
order still held office he would hav^c en- 
forced his order. The learned Magistrate 
now maintains that it is in his ]) )wer, al- 
tiiough liis ]iredecessor had ordered the 
costs to be recovered, to exercise drscrc' 
tion and refuse to carry out that order. 
In my opinio 1 the worffing of section 148 
sub-scction (3) “ all costs so directed to 
be paid may be recovered as if they were 
lines < oes not give the Magistrate dis- 
cretion to refuse to recover tlie costs. It 
merely ])oints out the wav' in which these 
costs are to be recovered and the reference is 
merely to section 380, Criminal Procedure 
Code. The use ot the words “may in his dis- 
cretion” in section 386 cannot be used for 
the purpose of interpreting the words ‘'may 
be recovered” in section 148. The discretion 
in section 38b only refers to cases where 
there has been a conviction and sentence 
and the sentence directs that in default 
of payment of fine the offender shall be im- 
prisoned. In my mind there is no doubt 
that the petitioners were entitled to insist 
that steps should be taken to recover the 
amount of costs awarded and that the 
Magistrate had no opt on to refuse to take 
steps 

It is then urged that the delay in making 
the application for a further warrant 
entitles the Magistrate to refuse to grant the 
application. The petitioners had six years 
within which to apply for recovery of the 
costs and any time witliin those six years 
they had a right to go before the Magistrate 
and ask him to take proper steps to recover 
the amount. I think, therelore, that the 
order of the Mag.strate was wrong and that 
he sliou d have issued d stress warrants 
as desired by the perit’oners. With regard 
to the recovery of costs from the opposite 
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party No 7 the Magistrate had excused 
him from payment and it will be open to 
the petitioners in applying for distress 
warrants to exempt him from the lists of 
persons from whom the costs are to be 
recovered. 

The order of the Magistrate must, there- 
fore, be set aside and opportunity must be 
given to the petitioners to recover their 
costs as provided by the law, 

N. K, Rule made absolute. 


ALLAHABAD HIGH COURT. 

Criminal Miscbllaneous No. iib of 1922. 

August 2, 1922. 

Present: — Mr. Justice Raficpic. 

HIRA LAT — Applicant 
versus 

EMPEROR — Opposite Party. 

Crimifial Procedure Code {Act V of 1S98). s. 
55O — Transfer — Prosecution ordered bv Canton- 
ment Magistrate acting as Secretary, Cantonment 
Committee — Advisabdity of other Magistrate to 
try case. 

Where a prosecution is ordered by a Cantonment 
Magistrate in his capacity as Secretary of the Can- 
tonment Committee, it is advisable that tlie case 
•should be tried by some Magistrate other than the 
Cantonment Magistrate. 

Application for transfer under section 
526 of the Code of Criminal Procedure. 

Messrs. C. Ross Alston and Ramnama 
Prasad, for the Applicant. 

Mr, Lalit Mohan Jjanerji (Government Ad- 
vocate), for the Crown. 

JUDGMENT.— The applicant, Hira Tal, 
is a resident of the Cantonment in Meerut. 
It seems that he began to erect a build- 
ing within the Cantonment limits and 
a servant of the Cantonment Authority 
reported that the .said Construction was 
in contravention of the Cantonment Rules. 
A notice was served, under the Cantonments 
Act, upon the applicant. The learned 
Cantonment Magistrate himself proceeded 
to the spot and inspected the building 
under construction to see if a breach 
of the Cantonment Rules had been commit- 
ted. Thereafter, according to the appli- 
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cant, under the sanction of the Cantonment 
Magistrate, a formal complaint was lodged 
against him, Hira Lai, the applicant, in 
the Court of the Cantonment Magistrate. 
The applicant move<l the District Magis- 
trate! to transfer his case to some other 
Court oil several allegations, the princi- 
])al of v/hich was that the prosecution having 
been starteil at the instance or under the 
sanction of the Cantonment Magistrate, 
he, the applicant, apprehended that 
he would not have an impartial 
trial. \n explanation was called for 
by the District Magistrate from the 
Cantonment Magistrate. In liis explana- 
tion of the 2ist of June the learned Can- 
tonment Magistrate admits that “Iiaving 
seen the unauthorised building, he na- 
turally ordered the prosecution in his 
capacity as Secretary of the Cantonment 
Committee." The District Magistrate, 
however, rejected the application for trans- 
fer. Thereupon the applicant came to 
this Court. The learned Government-Ad- 
vocate opposes the application. I think, 
on a consideration of all the circumstances 
in the case and specially taking into con- 
sideration the fact that the prosecution of 
the applicant was ordered by the learned 
Cantonment Magistrate after inspection of 
the building in question in his capacity as 
Secretary to the Cantonment Committee, 
it would be more advisable if the case were 
tried by another Court. I do not for a 
moment say that the applicant will not 
have an impartial trial before the learn- 
ed Cantonment Magistrate. But it is quite 
conceivable that, in the circumstances of 
the present case, there is a reasonable ap- 
prehension in the mind of Hira Lai, the 
applicant, that he would not have an 
impartial trial in the Court under whose 
order the prosecution has been started 
against him. I, therefore, allow the appli- 
cation and transfer the case against Hira 
Lai, from the Court of the learned Can- 
tonment Magistrate to that of the learned 
District Magistrate. The latter will either 
try the case himself or transfer it for trial 
to some other Magistrate subordinate to 
him. 

W, C. A. 

Case transferred. 
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MADRAS HIGH COURT. 

Civil, Appear No. 374 of 1919. 

November 3, 1921. 

Pt'esent: — Mr. Justice Oldfield and 
Mr. J ustice Krishnan. 
ARUNACHALAM CHETTIAR— 
Defendant — Appeeeant 
versus 

B. RAJA RAJKSWARA vSETUPATI 
alius MUTHURAMALINGA SETUPATI 
AV ERG Aly — Plaintiff — 
Respondent. 

Inteyest, award oj - No contract tj pay interest 
— EfiuUy — Interest Act ( A' A' A' 1 1 of 1639), whether 
exhaustive. 

The Interest Act is not exhaustive of cases 
where interest is allowable when no contract 
exists, but, apart from contract and the provi- 
sions of the Act, a Court is competent to decree 
interest by way of equitable relief in a proper 
case where justice, equity and good conscience 
require it. (p. 258. col. 2.) 

Muhammad Abdul GaJfiirRoivthary. Hamida Deevi 
Ammal, 52 Ind. Cas. 505 ; (1919) M. W. N. 484; 
42 M ooi, 25 M.E.T. 242; 30 M. E J. 456, relied on. 

Where by the wrongful act of the defendant 
the plaintiff is deprived of money which was ac- 
tually making interest, a Court of Equity, in an 
action for money had and received, is competent to 
award interest on the amount due. fp. 259, col. i.) 

Miller V. Harlow, (1871) 8 Moore P. C. (N. S.) 
127; 3 P. C. 733:17]^ R. 276; 14 Moo 1 A. 209; 
20 E. R. 7O5; 3 Sar, P. C, J. 727 (P. C.), followed. 

In granting equitable relief the Court ought 
to look to the substance of the claim, and not 
to the form of the action, (p. 259, col, i.) 

Appeal by the first defendant, against 
so much of the decree as is against him of 
the Court of the vSubordinate Judge, 
Madura, in Original >Suit No. 58 of 1917. 

Messrs. K. V . Krishtinasivami Aiyar and 
"N . Swaminatha Aiyar, for the Appellant. 

Messrs. A, Krishnaswami Aiyar and 5 . 
Sundararaja Aiyaiigar, for the Respondent. 
JUDGMENT. 

Oldfield, J. — The question for the de- 
termination of which this re-hearing on 
review was granted is, whether the lower 
Court erred in awarding to plaintiff 
the amount due from the first defendant 
as rent of the suit property for P'^aslis 1323 
and 1324, with interest thefeon. 

' No objection is now taken to the confirma- 
tion of the decision of the lower Court in 
plaintiff’s favour as to the principal amount 
claimed as rent, and the facts necessary for 
appreciation of the argument regarding inter- 

^7 


est can be stated shortly. Plaintiff's father 
leased property to second and third defend- 
ants for forty years and afterwards leased 
the same property to first defendant in per- 
petuity. That contract provided for first 
defendant’s right to collect the rent from 
tile second and third defendants, until 
their lease expired, and his duty to pay it 
over to plaintiff. Disputes arose and plaint- 
iff brought a suit for the cancellation of 
first defendant’s lease, which was compro- 
mised by a decree for, inl:r alia, payment 
by first defendant of what he had collected 
from second and third defendants up to 
Pasli 1323. Although, however, first de- 
fendant’s lease was to end under tJie com- 
promise with Pasli 1322, he collected, and 
admittedly is liable for, the rent for Paslis 
1323 and 1324, although the exact circum- 
stances ill which he collected it, whether 
fraudulently or by mistake, have not been 
ascertained. 

The difficulty in the way of allowing plaint- 
iff interest on these principal amounts is, 
that he clearly cannot claim it on the 
strength of any contract, because his con- 
tract with first defendant related only to the 
period ending with Pasli 1321 ; and he must, 
therefore, support his claim by showing 
that interest is, in the words of the Interest 
Act (XXXII of 1839), “payable bylaw’’. 
He cannot claim it directly as damages, 
becau.se such a claim would, it is conceded, 
be out of lime. The alternative sug- 
gested by him is, that his suit is one for 
money received by first defendant for his 
use, and is subject to Art. 62, Schedule I of 
the limitation Act ; and the suit, no doubt, 
is of that nature, for the facts resemble 
those ill Durgu Prasad v. Asa Ram (i) 
ill which there was held to be a constructive 
trust ; and there was certainly the pri- 
vity between plaintiff and first defendant 
which the decision in Ramasami Naidu 
v. Mulliusumi Pillai (2) requires. It 
i^ urged, however, that, even so, jilaintiff 
cannot claim interest in a suit for money 
received to his use ; and such a claim in 
a suit of that nature was no doubt rejected 
in Fruhling v. Schroederi^'^), 


(1) 2 A. 1 Ind. Dec. (n. S.) 841. 

(2) 48 lud. Cas, 750 ; (1918) M. W, K 796 at 

923* 
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The answer to this o]>jection is, first, that 
Frukling v. Schroedsy (3) was decided tinder 
the Common Taw and that a claim to 
interest, which would be inadmissible 
under it, may be sustainable in equity 
or in any Court, such as this, which exer- 
cises both jurisdictions. Miller v. Barlow 
(4) and John v. Dodwcll and Co, (5). 
And, next, plaintiff’s substanti\x^ claim 
being sustainable under Chapter IX of the 
Trusts Act, iirst defendant is subject, 
under section 95 thereof, to the same 
liabilities as if he were a trustee of the 
money he ha-i retained ; and there can be no 
doubt that liability for inte.e.-^t is among 
them. (In its merits, it may be added 
that his plea is clearl3’ unconscionable, 
since there i^ no reason why he should be 
allowed to proiit by his wrongful conduct. 

Plaintiff’s memorandum of cross-objec- 
tions is against the lower Court’s award 
of interest at (> per cent., 12 per cent, being 
claimed. We can see no reason for in- 
teriereuce with the rate al.owed. 

The result is that, with reference to 
this Court’s previous judgment, and to the 
calculation ol interest, on which the parties 
havj now agreed, clause 2 of 1he lower 
Court's decree is modified by tlie sub- 
stitution of Rs. 1,215-3-11 for Rs. 3,202-5-1 
corresponding alterations must be 
made in the portion of that clause and 
clause 3 relating 10 costs. The order of 
this Court in its previous judgment as to 
costs in appeal will be set aside and an order 
for proportionate costs in appeal substituted. 
The plaintiff will pay iirst delendant’s costs 
in the review petition. 

The memorandum of cross-objections is 
dismissed with costs. 

Kruhnao, J. — At the re -hearing of this 
appeal before us, it is conceded by the 
first defendant that the decree of the lower 
Court, in so far as it awarded to the 
plaintiff the sum of Rs. 1,100, the amount 
received by him from the term lessee as 
rent for Faslis 1322 and 1323, was not 
open to any objection and might be con- 
firmed. The only point argued lor him 
was that no interest should have been 

(4) (ifi7i) S Moore P, C. (n. s.) 127; 3 P. C. 
733; 17 E. R. 260, 14 Moo. 1. A 209; 20 E. H 705; 
aSar. P. C. J 727 (P. Q), 

(5) (1918) A. C. 503:87 b. J. P. C. 92; 118 

T. X. 661 ; 34 T. L. R. 261. 

_ (3) 2 Bing. (N. c.) 77; 3 Scott 135; 4 T J, 

P. a99t 13a E. R« 3X. 


awarded on the said sum The lower Court 
gave interest by way of equitable damages 
at 0 per cent, and I am of opinion that that 
award is correct. 

It is true that there was no contract to 
pay interest and that interest was not 
awardable under the Interest Act either, 
as there was no demand made for payment. 
But it is now settled that, apart from con- 
tract and the Interest Act, it is open to the 
Court to decree interest by way of equit- 
ab.e rebel in a projier case W'here justice, 
equity and good conscience require it. The 
latest pronouncement of this High Court 
on the point is in the case of Muhammad 
Abdul Gaffur Rowlhar wHamidaBcevi Animal 
(0). In that case the learned Judges grant- 
ed interest by way of damages on a sum 
of money found due to the jilaintiff 
as her share of her fatlier’s as.sets in a 
partnership business which w^as cariicd 
on by tile defendants after the father’s 
deatli, her moiie}' having been utilis- 
ed by them in the business. I'he pre- 
vious authorities arc rei erred to and 
discussed at length by the learned Judges, 
and they came to the conclusion that the 
Interest Act was not exhaustive of cases 
where interest is allowable when no con- 
tract exists but that interest could be 
given by way ol equitable damage.s. It is not 
necessary, tiierefore, to discuss once again 
the prior authorities which, it may be observ- 
ed, include the ruiings ol the Privy Council 
in Miller v. Barlow (4) and other cases. 

The question then is, whether the cir- 
cumstances here are such as justii}^ an 
award ol interest by way of equitable dama 
gcs. The first defendant had clearly 
no right to receive, much less to retain, 
the rents paid by the term lessee for the 
haslis in question, as his right to collect 
them had ceased with the termination 
ol his permanent lease, under the terms 
of which alone he had such a right. His 
action, therefore, in retaining the money 
was clearly wrongful, and he wou d be 
liable in damages iOr it. But it is contend- 
ed that, as p.aint ff waived the tort and 
sued for the money received by the de- 
fendant as money had and received by 
him to the plamtilf's use, the defend- 
ant is not liable to pay damages in this 
suit in any lorm. It seems to me tliat 
(6) 52 Ind. Cas. 505 ; (1919) M. W. N. 4S4 ; 42 
M. 69 x I 35 M. Ir. X. 342 I M. T. J. 416. 
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^his argument is not sound as, in granting 
equitable relief, we must, I think, 
look to the substance of the claim and not 
to the form of the action. When the 
grant is in the form of interest there cannot 
be any question of limitation when the 
claim for the principal is admittedly not 
barred. The first defendant having obtained 
the money himself and kept the plaintiff 
wrongfully out of it, the plaintiff is, in 
my opinion, clearly entitled in cquit}" to 
interest on it, the money was carrying 
interest in the hands of the term lessee 
undei his contract, and if it had been paid 
over to the plaiiitiiT, he could also have 
earned interest on it. The case is thus 
really covered by the ruling of the Privy 
Council in Miller v. Barlow (4) where 
their Tordships observed : “It, therefore, 
appears that by the wrongful act of the de- 
fendant the plaintiff has been deprived 
of money which was actually making 
interes , and their lyordsliips are of opi- 
nion, that under these circumstances a 
Court of liquity would clearly be enti- 
tled to give niteresl. 

In liiigland there has, no doubt, been 
a course of decisions against the granting 
of interest in such cases, and Bruhliiig 
V. Schroedcr (j) relied on by the respondent 
is one of such cases. But, as pointed 
out in Muhamniu i Abdul CaJ^itr Roioihar v. 
Ilamida Beevi Animal (O) the noble Lords 
who decided the case of London Chatham 
atid Dover Railway Company v. South East- 
ern Railway Company (7), and especi- 
ally Lord Herschell, actually regretted 
that they were prevented by principles 
of stare decisis from re-opemng the question 
and awarding interest on equiiable grounds. 
We are under no such di ability in 
this country and we need not follow the 
English rule. Our Courts are Courts 
of both Equity and Law ; and there is 
nothing to prevent us from gi\ing equitable 
relief in suitable cases. 

1, therelore, agree to the order proposed 
by my learned brother in tins appeal 
as well as in the m morandauin ol cross- 
objections. 

V. N. V. 

w. c. A. Decree vaned. 

(7) (1893) A. C. 429; 63 b. J. Ch. 93; I 
75 ; 69 I.. T. 637 : 58 J- P- 36. 


LAHORE HIGH COURT. 

First Civin Appkai. No. 1327 of 1918. 
January 27, 1922. 

Present: — Mr. Justice Abdul Raoof 
and Mr. Justice Harrison. 

ABDUL HAQ and others -Defendants 

— ^i\PPEEhANTS 

versus 

The I'iRM SHIVJI RAM KHiiM CHAND— 
Plaintiffs — Respondents. 

Limitation Act {IX of 1908), ScIk L Art. 85 
Mutual^ open and current account Evidence Act 

0/1872), A*. 34 Account book'*^ entries in - Proof, 

All open account i.s one which is continuous 
or current, unintemipied or unclosed by settle 
ment or otherwise, consisting of a series of transac 
tioiis. An account current is an open or running 
account between two or more parties, or, an ac- 
count which contains items between the parties 
from which the balance due to ouc of them is. or, 
call be, ascertained, (p. 263, col. 2.) 

Mutual accounts arc such as consist of reciprocity 
of dealings between the parties, and do not embrace 
those having iteui.s on one side only, though made 
lip of debits and credits, (p. 203. col j.) 

An account under which one party has merely 
received and paid monies on account of the other, 
is not a mutual account, properly so called. p;ach 
party must receive and pay on account of the oilier, 
tp. 263, col. 2.) 

A shifting balance, sometimewS in favour of one 
side, sometimes in favour of the other, is a test of 
mutuality, but its absence is not conclusive proof 
against mutuality, (p. 263, col. 2.) 

The mere circumstance that on one solitary 
occasion there was a sum to the credit of the 
defendants in the books of the plaintiffs does 
not make the account between the parties 
a mutual account in whicli there have been 
reciprocal demands between the parties, (p. 203. 

Pam Pershad v. Harbans Singh^ 6 C. L. J. 158, 
relied upon. 

Where a plaintiff makes cash advances to a 
defendant and also makes purchases on his behalf 
and the latter consigns goods to the former for 
sale on commission and interest is charged both 
on the credit and debit side, the account between 
the parties is a mutual, open and current account 
within the meaning of Art. 85 of Schedule I to the 
Limitation Act. (p. 20^, col. i») ^ 

Shivc Gowda v. Fernendez^ 8 Ind. Las. 14X ; 
34 M. 51 V. 8 M. L. T. 412; (igii) i M. W. N. i; 
2j M. L.'j. 391. distinguished 

Katun L'hand Jwiitu Das v. Asa Singh Bogha 
59 lud. Cas. 009: 3 1* I^ b- R 8* 2b 
P. W. F.i92i, Nawberunial Chetty v. Kotayya^ 
21 Ind. Ca.s. 77 14 H L. T. 498 and Madhave 

Inotiramv, Jairam Sakharam, O3 Ind. Cas. 050; 
23 bom, L. K. 540, relied upon. 

In order to obtain a decree on the basis of entries 
in books of account it is not sufficient merely to 
prove that the books are correct and have been 
regularl} Lept in the course of business, the entries 
themselves must also be proved, unless the necessity 
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for such proof is removed by the admissiou of the 
opposite party, (p. 2O5, col. i.). 

Imamhandi v. Alaiasuddi, 13 Ind. Cas. 678 ; 
15 C. I4. J. Ganga Ram v. Kaka 

Ram 22 Ind. Cas. 40^; 47 P. E. R. 1914; 53 
V. W. R, 1914, relied upon. 

First appeal from th(i decree of the 
Senior Subordinate J iidj^c, Ferozepore, dated 
the 20th February igi8. 

Mr. Zafyulla Khan, for Abdul Haq 
and Abdul Khalik, and Mr. Jiadr-ud-Din 
Qtireshi, for Abdul Karim, Appcdlunts. 

Mr. Manohar Lai, for the Respondents. 
JdDSMENr.— First Appeals Nos. 1327 
of 1918 and 1655 of 1918 arc connected 
cross-appeals, and have arisen out of the 
following circumstances. It will be con- 
venient to deal with both of them in one 
judgment. 

The plaintiff -firm, known as vShivji Rani- 
Kheni Chand, carried on the business of 
money-lending and commission agents. 
They also were cloth merchants. They 
instituted the present suit for the recovery 
of Rs. 5,325-5-6 principal and interCvSt on 
the strength of bahi account on the fol- 
lowing allegations : — 

That vShah Muhammad, father of the 
defendants Abdul Karim, Abdul Haq and 
Abdul Khaliq, and the defendants were 
joint and their business was also joint, 
and that Shah Muhammad and his .sons 
commenced dealings with the ])laintilT- 
firm and the accounts were opened from 
the 9th November 1907. The facts as to 
the condition of the accounts as stated in 
the plaint are as follovv^s : — 

{i) On the 7th June 1909 Rs, 6,185-0-3 
were debited against Shah Muhammad 
and the aforesaid defendants, Rs. 2,597-0-3 
were credited to them, and Rs. 213-2-9 
were added on account of interest, and 
on Asarh Badi 4, Samhat 1965, a balance 
was struck by Abdul Karim signed on his 
own behalf and that of his brothers, 
Abdul Haq and Abdul Khaliq. 

(n) That up to Katak Badi 3, Samhat 
i960 Rs. 4,969-10-9 v/ere debited and 
Rs. 6,563-7-6 credited and Rs. 633-2-6 were 
added on account of interest. A balance 
of Rs. 2,840-5-9 was struck. 

{in) Till Magh Sudi 10, Samhat 1966, 
Rs. 320-3-9 were debited and Rs. 28 were 
credited. 

On this statement of the accounts the 

plaiotiff-lirm claimed Rs. 3,132-9-6 on ac- 


count of principal and Rs. 2,192-12-0 on 
account of interest at the rate of Rs. 12-0-0 
per cent, per annum, total Rs. 5 , 325 '' 5 "^; 

The suit was resisted by a total denial 
of the claim. The allegation as to the 
striking of balances was traversed and a 
plea of limitation was urged in the alter 
native. Abdul Haq and Abdul Khalik 
ill their ])leas did not admit that they were 
joint with Abdul Karim or that they had 
any joint business. Abdul Karim also in 
his jaWiib'i-dawa alleged that he was sepa- 
rate. The fallowing issues were framed by 
the Trial Court : — 

(1) Have Shah Muhammad and Abdul 
Karim to pay Rs. 5,325-5-6 to the plaintiff 
per account ? 

(2) Are Abdul Haq and Abdul Khaliq 
also liable for the payment of this debt on 
account of their being joint or otherwise ? 

{3) Is the plaintiff's suit within limi- 
tation ? How far ? 

(4) Have the remaining hahh been lost ? 
And can the plaintiff produce hearsay 
evidence about these entries ? 

The fourth issue was framed owing to 
the non-production by the plaintiff -linii 
of the hahi containing the alleged balances, 
which was said to have been lost. The 
finding of the Court on this last issue is 
against the plaintiff-firm. Evidence was 
given to prove the loss and to lay the 
foundation for tlie production of secondary 
eviilence. Tliat evidence was disbelieved 
and it was held that the plaintiff-firm had 
failed to discharge the burden of proof. 

On the third issue the Court held that 
as the loss of the hahi was not proved it 
must be held that no balances were struck 
as stated in the plaint. In the opinion of 
the Court six years' limitation under the 
Punjab ^imitation Act governed the case. 
The Court, therefore, held that all items 
more than six years old were barred by 
time, but that the plaintiff-firm was entitled 
to get a decree as regards items falling with- 
in six years. The total of the items 
within time was found by the Court 
to be Rs. 1,094-7-3. On this the Court 
allowed Rs. 390 as interest at the rate 
of Rs.6 per cent, per annum. The 
claim was accordingly decreed for the total 
sum of Rs, 1,484. 

On Issue No. 2 which related to disputes 
between the defendants inter se the Court 
found that as the claim really was against 
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the CwState of Shah Muhammad all the 
defendants were equally liable for the debts 
in proportion to their shares in the inheritance 
Both the parties are dissatisfied with the 
decree of the Court below. Therefore, both 
of them have come up in appeal to this 
Court. First Appeal No. 1655 of 
1918 has been preferred by the plaintiff- 
firm and the object of this appeal is to get the 
whole of the claim decreed, the main plea 
being that no part of the claim was barred 
by time. Other pleas raised the question 
of the right of the plaintiff to adduce 
secondary evidence to prove the alleged 
balances, and questioned the correctness of 
the decision of the Court as to the amount 
decreed and the rate of interest allowed. 
Appeal No. 1327 of 1918 has been preferred 
by the defendants and the following picas 
have been urged on their behalf by tlieir 
learned Counsel Mr. Zafrulla Khan:-- 
(/) That the entire claim was barred by 
time, as the suit was governed by three 
years’ limitation under Art. 85 of the 
Indian ^imitation Act and not by six years' 
limitation under the Punjab lyiniitation Act, 
(u) That under section 34 of the Kvi- 
dence Act the mere production of the ac- 
count-books was not sufiicieiit to prove the 
accounts on which tijc i^laintiff-firm relied: 

(Hi) That inasmuch as the claim of the 
plaintiff-firm was based on the alleged 
striking of balances, which the plaintiff- 
firm had failed to ])rove, the suit ought to 
have been dismissed, and 

(iv) That excessive costs have been 
allowed to the plaintiff in the decree of the 
lower Court. 

As regards the first contention we have 
to see whether the case comes within the 
provisions of Art. 85 of the lyiinitation 
Act. If it does, then the Punjab lyimitatiou 
Act cannot apply to it. TJiis Article i^ro- 
vides three years’ limitation from the close 
of the year in which the last item admitted 
or proved is entered in the account for a 
claim 0:1 the balance due on a mu- 
tual, open and current account, where 
there have been reciprocal demamls between 
the parties.” Mr. Zafrulla Khan has taken 
us through tin accounts and has contended 
that the nature of the transactions between 
the parties, as shown by the account-books, 
clearly brings the case under that Article. 
Att examination of the transliteration of 


the ba/ii accounts discloses the following 
facts. On the debit side there are entries 
showing cash advances, price of cloth sold, 
payments made to third persons on behalf 
of the defendants for things supplied, and 
commission charged for purchases made 
by the plaintiff for the defendants. On 
sheet No. I on the reverse side there are 
two items of Ro. 0-2-0 and Rs. 1-2-3 showing 
commissions charged. On the credit side 
there are entries showing that the plaintiff- 
linn received various kinds of grain fiom 
the defendants and having sold them in the 
market credited the ])roceeds to the defend- 
ants. Oil some of the goods other than 
grain they charged commission and deduct- 
ed expenses before crediting the nett 
balance. At ])age i on the credit side 
the second entry runs thus : — Shah 
Muhammad-Ahdul Karim Sakhcre da jama 
k'Viak chanda man its ser hechi — Saitar ritpae 
ath anna aur clihch pai, credited to 
vShali Muhamniad-Abdiil Karim Sakhera, 
on account of mauiids and y) seers of 

wheat sold Rs. 7()-8-(). There are 

numerous entries of this kind to be found in 
the accounts to which it is not necessary 
to refer in detail. On page No. i on the 
reverse side are to be found four entries as 
to the sale of bricks for the total sum of 
Rs. 227-8-0 which were credited to the de- 
fendants. The heading above these entries 
contains the following words : — 

'*Inien da tumahre kahe mujib‘‘ 

(literally translated, this means : sale of 
bricks according to your instructions.) 

The detail of the entries is given below: — • 

Rs. A. p, 

1. “ Ek sau iklis i. On ac- 
rupae char anna, count of 
intan nag pachas 50,000 bricks 
hazar, dar do riipac at the rate 

das anna.'* of Rs. 2-10 131 4 0 

2. Chhatiis ru- 2. On ac* 
pac ath anna, tntan count of 
nag tera hazar nau 13,900 bricks 
so, dar do rupae at the rate 

das anna.** of Rs. 2-10 0-0 36 8 0 

3. ” Pandrah rii- 3. On aC’ 
pae, int nag chhch count of 
hazar, dar do ra- 6,000 bricks 
pae ath anna/* at the rate 

of Rs. 2'8 -o 13 0 0 
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4. '' Chaulalis 4. On ac- 

rupac bar a anna count of 

int nag punch hazar 5^600 bricks 

chheh sau, dar ath at the rate 
rupaeJ* of Rs. 8. 44 ^ 

Total 327 8 o 

It appears that the plaintiff-firm also 
used to advance cash and corn for seeds 
to the tenants of the defendants and the 
latter had stood surety for the tenants 
undertaking the liability to pay if anything 
was found due to the plaintiff. The defend- 
ants admittedly are land-holders and 
from the numerous entries in the account- 
books it would appear that they used to 
raise produce of different kinds of grain 
and used to sell them in the market through 
the plaintiff-firm. The plaintiff as their 
commission agent used to sell goods deliver- 
ed and credited the defendants with the 
price realised. He also used to advance 
cash and grain to the tenants of the defend- 
ants for which the latter has become surety. 

A great deal of light is thrown on the 
nature of the transactions between the 
parties by reference to an agreement dated 
the 1st No\'ember igog found transliterated 
in Urdu at the end of the transliteration of 
the rokar pakki bahi. This agreement is 
signed by Abdul Karim on behalf of the 
defendants. 

It runs thus: — 

*'Aj moarkha yakam November 1909 ko 
iahrir di hat Sheoji Ram-Khem Chand ko 
Shah Muhammad- Abdul Karim ne jo ke 
meri asami hat heej wa dana biaj wa 
nipae dia jawega iadadi do sau ya do sau 
pachhas ya tin sua unke jimmedar ham 
hain. Agar yeh rupea na deven to unka 
hisab smajh kar ham denge. Asamian ka 
hisab ka sud dar ek rupea nau anna fi sain- 
kara mahwar ka hoga. 

^*(Sd.) Sultan wald Girju Joya. 

*'(Sd,) Nur Hassan ivald 
Wajid Sakhera. 

*'{Sd.) Bel Khan wald Kesvya Joya. 

*'{Sd,) Pira, Diwan wald Uirja. 

'‘(Srf.) Janize^a Saddiq Mewa Joya. 

**Apna ya apka jo mal farokhat karenge 
Utmhari dukan kl maarfat farokhat karenge, 
*‘Bakalm Khud Abdul Karim 
'Taftam November 1909/' 


(Translation) 

'"To-day, the ist November 1909, Shah 
Muhammad and Abdul Karim, who are 
my asamis, have given a writing to Sheoji- 
Ram-Kheni Chand. Seed, gr^'iin, interest 
and money will be given. We are res- 
ponsible for Rs. 200 or Rs. 250 or 
Rs. 300. If they do not pay the money 
we will pay it after adjustment of account. 
Interest at the rate of Rs.i-9-0 per cent, 
per mensem shall be charged on the amount 
due from the asamis. 

''(^d.) vSultan, son of Girju Joya. 

"'(Sd.) Nur Hassan, son of Wajid Sakhera. 
*‘(^'d.) Bel Khan, son of Keswajoya. 
''(Sd.) Piru and Oiwaii, sons of Girju. 
*'{Sd.) Jani and Saddlq.sons ol Mewa Joya. 
We shall sell your or our (?) goods through 
your shop, dated the 1st November 1909. 

*'{Sd.) Abdul Karim. 

“ (In his own hand in Persian characters).*' 
It has already been shown that the alleged 
striking of balances was not established. 
Therefore, there can be no doubt that the 
accounts between the parties were not 
closed, but remained open and current. 
Even if any or all of the balances were 
found to have been struck the accounts 
would still be treated as open and current, 
because they do not appear to have been 
finally closed, as advances and receipt .s are 
to be found thereafter also. We have, 
however, to see whether the accounts in 
this case were mutual and there had been 
reciprocal demands between the parties. 
The oral evidence affords little or no assist- 
ance as to the course of business between 
the parties and we have to rely almost 
entirely 011 the plaintifl's accounts. There 
is, howc\ er, some indication as to the mutu- 
ality of the accounts between the parties 
in the evidence of Moti Ram (P. W. No. 13). 
Speaking about the practice of charging 
interest this witness states as follows : — 
**Rokar page 209, Rs. 625-4-6. 

Assauj Stidi 6 , Sambat It is in my 

hand. It is on account of interest. I calcu- 
lated the interest. Interest is charged on 
credits or debits both. Rs. 7-14-0 debited to 
Shah Muhammad-Abdul Karim in month 
Katak, Sambat 1966, and anna one on account 
of stamp. Entry is in my hand. Shah 
Muhammad-Abdul Karim struck the balances 
for Rs. 2,840-5-9. Interest is charged at 
Re. i-o-o per cent. The debit3 and credita 
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are entered in the bahi, Abdul Karim 
used to enter this in his own baht\ The 
account was made up by comparison of 
his books/* 

This shows that both sides used to charge 
interest and accounts used to be made up 
by comparison of their respective books. 
Abdul Haq defendant’s statement, printed 
at page 9, shows that Shah Muhammad, 
father of the defendants, owned 2,900 
highds of land, that during the lime he had 
dealings with the plain tiff-ilrm he used to 
sell the produce of the land through them. 
However, as already mentioned, we must 
mainly depend on the accounts of the plaint- 
iff for our decision on the question. 
A careful scrutiny of these accounts can 
lead to no other conclusion than that 
the accounts were mutual. The plaintiff 
used to make cash advances and make 
purchases for the defendants for which he 
would have a demand against the defendants. 
On the other hand, the plaintiff also used 
to sell goods for the defendants and 
had to account to them for their price and 
thus had often to give credit to the defend- 
ants for the amounts realised. Can there 
be any doubt on the question that the de- 
fendants would have a dcinaiid against 
the plaintiff for any sum due to them on 
account of the sale of the goods ? 

Mr. Manohar lyal, Counsel for the plaintiff, 
strongly relied on the case of Skive G^wda 
V. Fernandez (i) and contended that various 
kinds of goods delivered to the plaintiff 
for sale must be looked upon as con- 
signments in payment towards the debts 
due to the plaintiff. No doubt, on tiie facts 
proved, it was found that the consign- 
ment of coffee to the plaintiffs in that <'ase 
was for the purpose of part payments of 
the debts due to the plaintiffs." In that 
case the learned Chief Justice, >Sir Arnold 
Whitg, after examining the accounts made 
the following observation : — 

‘‘I am of opinion that, having regard to the course 
of business so far as it can be ascertained from 
the plaintiffs accounts, the relation between the 
defendants and the plaintiffs was ;iot that of seller 
and buyer as regards the coffee consigned to the 
plaintiffs — nor that of principal and agent iu 
respect of the coffee sold by the plaintiffs, ...... 

but that the contract between the parties was, 
as would seem to be suggested in paragraph 4 of the 


plaint and in the concluding portion of paragraph 
6 of the learned Judge's judgment that the plaint- 
iffs should finance the defendants, and that the 
defendants should keep the plaintiffs secured in 
respect of the advances made by the plaintiffs 
on their behalf by consigning to them coffee of 
a value equal to the amount of their indebtedness, 
the defendants being given credit for the proceeds 
of the coffee ns and when sold by the plaintiffs 
and that if they failed to do this, they should make 
the further payment which is called commission, 
but which is really a payment by way of damages." 

The facts of the present case, as already 
shown, arc entirely different. In this case 
it appears that the plaintiff acted as a 
commission agent of the defendants, but 
as he happened also to be their creditor 
he credited the price of the goods sold to 
the defendants. The case relied upon, 
therefore, has no bearing on the present 
cavSe. 

Mr. Manohai Lai has also relied upon 
the case of Ram Pershad v. Harhans Singh 
(2) . The decision in that case lays down 
general principles applicable to the considera- 
tion of the provisions of .\rt. 85 of the Limi- 
tation Act and is in no way helpful to the 
jdaintiff. The head-note fully summarises 
the principles laid down by Mr. Justice 
Mukerjee in his judgment and it will be 
useful to reproduce it in this judgment in 
order to sec* wlietlier the facts found bring 
the present case within those rules. The 
Lcadnote is to the following effect: - - 

“All open account is one which is continuous or 
current, uninterrupted or unclose 1 l>y settltmient 
or otherwise, consisting of a series of transaction.s." 

“An account current is an open or running 
account between two or more parties, or, an arcount 
which contains items between the parties from 
which the balance due to one of them is, or, can 
be ascertained. 

“Mutual accounts are such as consist of reci- 
procity of (kaliu'^s between the parties, and do 
not embrace those having item.s on one side only, 
though made up of debits and credits. 

“An account under which one party has merely 
received and paid monies on account of the other, 
is not a mutual account, properly so-called. Each 
party must receive and pay on account of the other. 

“A shifting balance, sometimes in favour of one 
side, sometimes in favour of the other, is a test 
of mutuality, but its absence is not conclusive 
proof against mutuality. 

“The mere circumstance that on one solitary 
occasion there was a sum to the credit of the de- 
fendants in the book of the plaintiffs, does not 
make the account between the parties a mutual 
account in which there have been reciprocal de- 
mands between the parties.” 


(I) 8 lad. Cas. 141 ; 34 m. 513; 8 M. I/. T. 

4*a| (1911) I M., W. N._i> ai M, I<. J..39I. 


(2) 6 C. I/. J. 158. 
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In our opinion all ingredients necessary for 
bringing the case under Art, 85, us detail- 
ed in the judg’nent of Mr. Justice Muker- 
jee, are to be found in the present case. 
This case also does not support the conten- 
tion of Mr. Manohar Lai. 

The case which really applies to the facts 
of the present case is one of Raian Chand 
JaK^ala Da^ v, Sin^^h BogJn SingJi (3). 
This is a decision of Mr. Justice Scott- 
Smith of our own High Court. It is true 
that this is a decision of a vSingle Judge, but 
it is based upon a number of rulings which 
are discussed in the judgment and some 
of which have been referred to during the 
arguments before us. The facts of the 
reported case were pra ticall}" simi- 
lar to the facts of the case under considera- 
tion. The plaintiffs of that case made 
advances of money to the defendants. 
The deiendants were dealers in grain and 
used to send their grain to the plaintiffs* 
shop. Plaintiffs vSold it as commission agents 
and after deducting their commission and 
other charges credited the amount remain- 
ing to the defendants in the account. The 
plaintiffs having sued the defendants to 
recover the balance due to them on the 
account it was held that the suit was gov- 
erned by Art. 85 of the Limitation Act. 
Mr. Justice Scott-Smith referred to the 
case of Namberumal Chetty v. Kotayya 
(4) and held that the case appealed to him 
to be very similar to the case he had to 
decide. Tt will be enough to reproduce 
here the head-note of the case reported in 
Namberumal Ckctty v. Kotayya (4) in 
order to show how similar were the facts 
of the reported case to those of the present 
case. The head-note runs thus : — 

“The plaintiff advanced moneys to the defend- 
ant and the latter consigned goods to the former 
for sale on commission. Held, that there were 
independent obligations on each side and the 
account between the |)arties was a mutual, open 
and current account within the meaning of Art. 
85 of the Limitation Act.'' 

There is another case reported as Madhav 
Motiram v. J air am Sakharam (5), which goes 
a long way to support the argument of 
the defendants’ Counsel as to the appli- 
cability of Art. 85. The facts of that 

(3) 59 Ind. Cas. 669; 8 U, P L. R. (L) 2d 
P. W. R. 1921. 

(4) 21 Ind. Cas. 773; 14 M. L. T. 398. 

($} O3 lad. Cas.. 9$^: 23 Botiu L* K. 


case, as given in the judgment of the Chief 
Justice, were as follows : 

“The plaintiff sued to recover on a khata or account 
of dealings which had continued between 
the parties from the 1st March 1913. The busi- 
ness between the parties was that the plaintiff 
advanced money to the defendant to buy cotton, 
which was ginned and pressed by the plaintiff, 
the charges being debited to the defendant, and 
after that the cotton was sent to Bombay throngh 
the plaintiff and sold, the plaintiff being credited 
with the sale-proceeds as again.st the advances 
made by him to the defendant." 

On those facts Sir Norman Macleod, 
Chief Justice, and Mr. Justice Shah held 
that the account between the parties was 
mutual, open and current, and that Ait. 
85 applied. 

A large number of authorities was cited 
the Counsel for the parties during the 
arguments, but it will serve no useful pur- 
pose to discuss all of them in any detail. 

In our opinion the cases above referred 
to clearly lay down the rule and principles 
underlying the provisions of Art. 85 of 
the limitation Act. 

On the question of mutuality, difficulty 
is always lelt in coming to the conclusion 
whether the accounts in any particular case 
.show mutuality and reciprocity. In this case 
we can with a fair degree of certainty 
hold that there was mutuality and reci- 
procity between the plaintiff and the de- 
fendant. The suit, therefore, was clearly 
barred by three years’ limitation. In this 
view it is not necessary to decide the re- 
maining points urged by Mr. Zafrulla 
Khan on behalf of the defendants. If it 
were necessary we would hold that the 
second contention put forward by him also 
has force. Section 34 of the Indian Evi- 
dence Act provides that : — 

“Entries in books of account., regularly kept 
in the course of business, are relevant whenever 
they refer to a matter into which the Court has 
to enquire, but such .statements shall not alone 
be sufficient evidence to charge any perboa with 
liability." 

Now, in this case there was a total denial 
of the plaintiff’s claim and. therefore, the 
Court had to enquire into the matter. Ihe 
plaintiff, however, practically produced no 
evidence besides the entries in account-books 
in support of the items with reference to 
which the defendants were to be made 
liable. It has been rightly contended by 
Mr« Zafi:ulla Khan that the items decree 
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ought to have been proved by independent 
evi'ience. 

I” the ease of v. Mala- 

suddi (6) the learned Judges, who decided 
the case, made the follow’ing observation, 
which is to be found on page Ci-So,* column 
2 

“It is essential in every case, where reliance is 
placcf'l upon liooks of ai'connt, to establish that they 
have been regularly kej)! in the course o£ business, 
but it is not sufficient merely to prove the correct- 
ness of the books. The entries themselves have 
to be proved unless, indeed, the necessity for 
such proof is removed by the admission of the 
opposite party.’' 

It is true that the Commissioner appoint- 
ed in this case has reported that the books 
produced in this case had been regularly 
kept in the course of business, but no proof 
had been given to prove the correctness of 
the entries of those books. 

A similar view was expressed bv a Divi- 
sion Bench of the Punjab Chief Court in 
the case of Caiv^a Ram v. Kaka Ram (7). 

We, therefore, hold that the accounts in 
this case have not been proved according 
to law. 

In this view the defendants’ Appeal No. 
1327 of iQiS must he accepted and the suit 
must be dismissed. Accordingly, we allow 
the appeal, set aside the decree of the Court 
below and dismis.s the plaintiffs’ suit with 
costs in all Courts. 

z. K. & N. K. Appeal accepted. 

(6) 13 Ind. Cas 678; 15 C. L. J. 621, 

(7) 22 Ind. Ca.s, .joj ; 47 P. h. R. 191-1 ; 53 

P. W^R. 1914. 

* Paji^c of 13 In:l. Cbi.s.- 


ALLAHABAD HIGH COURT. 

vS7;COND CiVIb ApPKAb No. 8o() OF I92I. 
December 7, iq 22 . 

Present: — Mr. Justice Gokul Prasad. 
LAKIIU and others— Dp;fknd ants— 
APPEbEANTS 
versus 

Sardar lAh vSINGIT and another— 
Peaintiffs — Respondents. 

Adverse possession— Proof— Enclosing land for 
keeping caHle during dayitme— Possession, nature 

Pf. 


It is no tiefenoe to a suit for possession of land 
that the land lia.s been in possession of the defendant 
for more than 12 years. If plaintiff's title j.s to be 
dented, adverse possession for more than 12 years 
mast be set uj) and proved, fp. 2O6, col, 2.) 

To enclose a jdot of Irmd, which is of no immediate 
use to its owner, and to use it for the temporary 
purpose of kee])in'z ^'attle there in the daytime, does 
not amount to adverse possession, (p. 265, col. 2.] 

Secretary of State for India v. Chelikanf Hama 
3=^ Ind. Cas 002 ; 30 M. 61 7 : 31 M. b. J. 324 ; 
20 C. W. N. i3Tt : (19U') 2 M. W. N. 224: 1 1 A. 
b. J. 1114; 20 H. b. T. 433 ; 4 b. W. 486 ; 18 Bom. 
b. R. 1007 ; 25 C. b. J . bi) ; 43 I. A. 192 (P. C.), 
referred to. 

Second appeal against a decree of the 
I'irst Additional Judge, Aligarh, dated the 
2nd of March 1921. 

Mr. Bhai^tvafi Shanker, for the Appellants, 

Mr. G. Agarrala, for the Respondents. 

JUDGMENT. — Tliis appeal arises out 
of n suit for pos.scssion of an enclosnte and 
Rs. 10 as damages on account of the cutting 
down by the defendants 01 tw’o plum trees, 
and tur an injunction. 

The plaintiffs are t)ie Zeniindars of the 
village in which the land in dispute is .situate. 
Their allegation was that the defendants 
had taken wroiufui possession of the plot 
hr iis]mic ainl had cut down certain trees ; 
hence the suit. 

The defence of defendants No.s. i to 4 
was that they had been in possession of 
the land in dispute for mare than 12 years, 
that the cattle troughs which stood oa the 
land were vciy old ones and that they hud 
not cut down the ol ^ trees. 

The Court of first instance came to the 
conclusion that the lano in dispute was 
situated within tlie ambit of the plaintiff.^’ 
lar.d, that the defendants haii been in po.sse.S‘ 
sion for more than 12 years and that the 
trees cut were worth Rs. 5 only. In the 
result it dismissed the claim. 

On appeal the lovrer Appellate Court has 
agreed with the findings of the Court of 
first instance that the defendants h.ad been 
in possession xor more than i:i ychrs: hut that 
their possession was not such as to be adveise 
to the plaintiffs. It accorditjgly decreed 
the appeal, th#^ plaintiffs’ suit for possession 
and for an injunction with Rs. as damages 

The defendants come here in second appeal 
and the first ground taken is that no plea 
adverse possession was raised by the 
defendants and the loweiCourt w'as, therefore, 
justified in determining that question 
against the defendants. It is rot easy to 
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understand what this really means. This 
p^ca has been urgued at j^^reac leii.Qlh by th^ 
learned Vnktl for the eippellants vvh:) ha.< 
ttied to point oiii. n distinction between 
cases e[ovemed by Aits. 142 and 141 of 
the Ivimitatiou Act respectively. He has 
urged With groat foice that the low’cr Api'ob 
laio Court ought not to have enured into 
the question of adverse possession, as such 
a j)tea was not raised by the delendants. 

Tf such a plea was not rai.sed by the del^^nd- 
ants there was no defence to the suit and 
the suit ought to have been decrc^^d oil band. 
When this point was e^rpl aine 1 to the learned 
Vakil for the plaintih.^ he said that the 
plea of limitation was raised and that the 
decision was incorrect, having regard to the 
ruling v)f their Lordships of the T‘ri\y/ Council 
in the case of Secretary of StaU\for JnMa v. 
Chclikani Rama Rao (i). That ease 
very much in point. In that case islaiub' 
Jiad appeared at the mouth of the river 
Oodawari, admittedly, years bclorc the 
pissing of the order of Government directing 
them to be made reserved forests. In that 
case it was admitted that the Governiuent 
bad never been in ]>osses.^ion c»f them and 
that the defendants had been in juissessum 
of them for more than 20 years, and nf>iie- 
theless their I^ordships of Die bri\y Couneil 
have held that it was for the defendinl^*' 
to prove that thev were in adverse p^-^sessiou 
for more than 60 ^^eais before thev could 
claim by adv^erse possession. Tly* facts 
of Dtat case an* very similar to the fa^'S 
of the preseni case. Here the land in dispute 
w:\e> within the ambit of the Zemindari of 
the plaiiitifi’s. 'J'he defendants had been 
found to have 0(*cn in ]iossession for more 
than 12 years but the nature of their posses- 
sion wars such that, according to the finding 
ot the lower Appellate Court, it couid not 
amount to a denial of the plaintitfs’ title 
or adverse possession. The plot in dispute 
was w'aste land, that is, unoccupied by 
houses situate in thi^, ahadi. The defendants 
had built a wall a foot and a. halt (one hath) 
in height ar d thus enclosed it, and used to 
keep their cattle there in the day tunc. This 
v;as such a posst‘ssion which would not 

(i) 35 IJid. Cas 902 ; 3a M. 617 ; 31 M b. J . 

a«4 ; 20 C W. N. 1311 ; (1916) 2 M. W. N. 224 ; 14 
A. L. J 1114 : 20 M. L. T. 435 ; 4 L, W. 486 ; 18 
Bom, L R. 1007; 25 C. It. J. 69; 43 I. A. 192 
(P. C.), 


malm the Zerxuiidrr try to kick the defend- 
ants out. The land w-ns of no immediate 
use to him ami was luscd for temporary 
])Uipo.^es by the defendants. This would 
not amount to arb^erse pcsse.^sion. The 
defendants, if they set up adverse possession, 
w'cre bound to show that the possession 
was advers^e and had been as such for more 
th'in T 2 years. Such temnorars’' user, which 
would be unnoticed or permissible w'ould 
not amount to adver.se possession. In my 
opinion the view tal;en by the lower Court 
was right. I, therefore, dismiss this a])peal 
with cosrs. • 

dis?nisse(L 


MADRAS HIGH COURT. 

Civil, Revision Petition No. 552 of 1020. 
March 2. |, 1021. 

/VvS( /?/ * -Mr. Justice Odgers. 

T L. RANCrIAH CHKTTY -Dei'Knd.ant 
- - Petitioner 

7;r/^S7^S' 

T (h )\'lNr>y\SAMr CHPTI'V and others 
1 h. \TN rj Resp( )ndi:nts. 
Ayfitvjtian --Awiu! Dccu'c in Icyuts of 
auHinl bci'>}c c\p>tv of ini ' vahdux of- ^ 

Ai'V'ccnmil not t.> of jrA io A feci of- Fraud 

- Materinf irrc'^uhivity, 

AVlicre a Court pa.ssoK a vkorce in tcrni'^ of an 
aAvard jnior to the csinrv t)f the ten da vs allowed 
for the filin'^ of objections to the award, it acts 
Avithoiil jiirisdi'-tiini, or with material irregif al•itA^ 
nolwilli'^tanUing the fact that the defendant had 
avrecfl not to raise objections to the aAvard, [p. 2(>8, 
col. 2 1 

Vrlu Pillav V. Appnsawuu Pandaram. o hid. 
Cas to7 , fiQiT) I M. W. N. 141 : 0 M. L, T. 301; 
2 1 M. E. j . 444, and Sooraparaju v. Naravanaram, 
1“ Ind. Cas. 431 ; (i()i2) M. W. N. 1232 ; 12 M. L. 
T. 408, relied on. 

Batcha Sahib v. Abdul Gmniv 21 Ind. Cas 308 ; 
(1014^ M W. N. 142 ; 38 M. 256 ; 14 M. L. T. 314 \ 
23 M. b. J. 507, distinguished 

An agreeriient whereby the parties contract not 
to raise objections to an aAvard is of no effect, 
where the award travels into various extraneous 
ni itters not connected with the suit and not forming 
the .snbject-niatter of the reference to arbitration, 
nor does such an agreement cover fraud unless it 
is expressly ewepted. [p 2f8, col. i.J 

TulHs V. Jacson, (r8()2^ 3 Ch. 441; 67 b. T. 340 : 
6t b. J. Ch. 655 ; 41 W. R. it, Pearson v Dublin 
Corporation, (1007) A. C. 351 at 363; 77 b. J. P. 

1, Mackay, In the matter of, (1834), 2 Ad. & 1$ 
350; lit K R 138; 41 R. R, 456/ referred to, 
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Petition, under section 115 of Act V of 
190S, piayintj the High Court to revise the 
decree of the Court of the Subordinate 
Judge, North Arcot, in Original Suit No. 59 
of 19 r;, 

Messrs. A. Krishnaswami Aiyar and B. 
Somayya, for the Petitioner. 

Mr. C. V. Anantahrishna for the 

Respondents. 

JUDGMENT.— J L'bis a petition to revise 
the decree passed on -]L<t March T020 by 
the Sub-Jud"c ol North Arcot. The decree 
was i>as.sed in terni'^ of an award fonowiiig 
a reference to arbitration, in Ori.^iiiai Suit 
No. 59 of 1917, by the parties thereto. The 
suit was brought by the ])laintiffs for an 
account of their family properly which had 
b/een in the management of tlic defendant 
during the minority ol the eldest member. 
The reference or the terms of 

which arf important, rnns as follows 'page 
paragraphs t and 2 of the printed plead- 
ings): — 

I. That the parties herein ha\'c agreed 
to refer all matters in dispute between them 
in this suit to th/ arbitration of M. R. 
Ry. Kniuloor Rojjayya Chett> (Tarn of 
Tirnpati. 

“ The said arbitrator’s decision shall 
be final and binding u])on all the parties 
to the snit and they will not object to his 
award. 

The award was isnied on jcjth March 
igjo and on ;oth March 1920, the defendant 
asked for furt-her tune (one month) to lile 
obicctions to the aw^ard, although, under 
Art. of the I imitation Act, he had in 
days for this purpo.se. The defendant wgis 
examined orally by the vSub- Judge on 30th 
March, iq 2 n, the very same day on which 
he put in his jjetition for time, and he there 
alleged that the award had been passed 
“ one-sidedly ” by the arbitrator yielding 
to the plaintiff’s influence and that the former 
has not examined the chifln papers On 
3j:st March 1.2 > the Sub Judge ])a.sseil an 
order refusing time to the defendant and 
stating that there was no real objection 
to the award and that the oJ jcction of 
collusion cannot stand. He passed a decree 
the same day in terms of the award. 

• The case in Velu Pill ay y. Appasami 
Pandaram (i) is authority for saying that 

(i) 9 Ind. Cas. 197 : (1911) i M. W. N. 141 ; 
^ M* L. T. ^01 i 31 M. L. J . 444- 


cases. 


a decree passed on an award within the 
10 days allowed by the lyimitation Act is 
bad. This w'as the decision of a Single 
Judge (Wallis, J,, as he then wa*^) but is 
supported by a decision of a Bench ot this 
Court in So'ya'^arnjii v. Nayavauaryn (2), 
where it w^as held that such a j)rocedure 
was without jurisdiction or was vitiated 
with material irreeularit> such as to call 
for rex'ision. Tn Pakha Salnb v. Midnl 
Citnnv O.) relied on 1 y Mr. C. V. Ananta* 
kri^^hna Ai\ iir, tor the counter-petitioners 
(plaintiffs! in this ca«e, the decicion was 
that no appeal lay. The Court uas asked 
to revise the decree a])pealed fiom and 
White (\ J., said : '‘If it were ciuite clear 
that the learned Judge has exercised dis- 
cretion wrongly in this case, we might be 
prepared to take the strong stc]) of inter- 
fering in revision but the general policy 
of the Legislature is clear that in these 
matters the iudguient in accordance with 
an award should be final. ” Tlicre is an 
ohiicy dictum in the judgment of the learned 
Chief Justice to the effect that, where “ an 
application to set aside the award had been 
made and refused it wcmld have been o])en 
to the Court to pronounce judgment even 
though the tc^n days had Tint expired ” 
Thi^ was not, in my opinion, neeessarv to 
the decision, and in connectiem with the 
dictum a passace Iroin Hanerji’s book is 
piloted on page 258 of the re])ort witli a]j- 
))roval. The passage is to the effeel that, 
in order to secure finality to llie jiulgna nt 
and decree the neeessarv condition^- arc that 
then lias been no order remitting, tlie award 
and that no application has been made to 
.set a'^ide the award within 10 davs, or if 
an application has been made it has been 
refused after judicial (ieteriiiiiiation by the 
Court. If it were necessary to do so, I 
should not be prepared to hold that the 
oral objections stated by defendant on 
30th March 1920 in answi r to ciuestion of 
the Subordinate Judge amounled to an 
application to set aside the award or 
that such application had been refused after 
judicial deteimination. It seems to me 
impossible to say that the summary. T may 

(2) 17 Inti. Cas 431 : (1912) M. W, N. 1232 ; 
12 M. b T. 408. 

(3) 21 Ind. Cas 308 ; {1914) M. W. N. 142 ; 

38 M. 356 ; 14 ly. T. 314 ; 25 M. b. J. 307. 
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say informal, procedure adopted the 
lower Court on 30th March 1020 was in 
fact a judicial determination of the matter. 

The next (luestioii to consider 'S, whether 
the defendant by the terms of paragraph 2 
of the mHchilika has debarred himself from 
taking any objection to the award, and, 
if so. whether the Court has any right to 
assume jurisdiction not given to it by Jaw 
ill consequence of an agreement enterel 
into by the ])arties. The case of parties 
contracting not to raise objections to an 
award has been dedt witliin several decisions 
It may here be stated tliat it was urged bv 
the Vakil for the petitioner (defendant) 
and not contested by the Vakil lor the 
counter-petitioners (plaintitTs) that the award 
has travelled into various extraneous matteis 
not connected with the suit and not forming 
the subject-matter of the reference to arbitra- 
tion. I am inclined to think this is so (c. .g.,) 
with regard to the yjsi acconnt, the accounts 
of the property of plaintiffs' junior uncle 

Rami.ah " and the matters contained in 
paragraph 31 of the award which have noth- 
ing to do with the share of tlie third In'other. 

I do not think the agreement not to oliicct 
can fairly be taken to cover these extraneous 
matters which are not jiroperly the subject- 
matter of the award at all. It is also establish- 
ed that such an agreement does not cov er 
fraud unless it is expressly excepted. Fraud 
may be expressly excepted, that is, the 
parties may agree tliat it shall not be raised. 
It was held by Chitty, J in T iiUis v. Jackson 
(4), that fraud may be expressly excepted, 
that is, the parties may agree that it 
shall not be raised, though in Pearson 
v. Dublin Corporation (5), Ford James 
liereford says : — “ As a general principle I 
incline to the view that an express term that 
fraud should not vitiate a contract would 
be bid ill law." Again in Mack’iy, In ike 
matter of (6) it was held that a clause 
precluding the parties ^ from bringing 
actions against the arbitrators or im- 
peaching their award unless for fraud 
did not debar a party to the deed from 
moving to set aside the award for 
illegality on the face of it, though no fraud 

(4) (1802) 3 Ch. 44T ; 67 h. T. 340; Gi F. J* 
Ch. 655; 41 W. R. II. 

(5) a. C. 351 atp 3G2; 77 L. J. P. C I. 

(6) (1834) 2 Ad. & F. 356J III B. R. 138; 41 
IF R. 450. 
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or collusion appeared. It seems to me, 
therefore, that, in spite of clause 2 of the 
muchilika, the de endant might lawfully 
have raised several grounds of objection 
to the award. In view of the proceedings 
of the vSub-Judge on 31st March 1920 on 
the application for time made by the defend- 
ant, and in view' of the award which appears 
to me to travel outside the terms of reference 
and also from the fact that, in my opinion, 
the defendant would have been entitled 
to take objections to the award, I have come 
to the conclusion that the lower Court acted 
without jurisdiction or wuth material irregu- 
larity ill passing tlic decree of 30th March, 
1920 and that, for the reasons stated, it is 
no answer to say that the defendant had 
agreed not to raise objections to the award. 

The Court, therefore, had 110 power to 
pass a decree before the expiry of the 10 days 
allowed liy Art. 158 of the Limitation Act 
and the case falls under the decisions in 
Vein Pillay v.Appasaicmi Pandaram (i) and 
Sooraparajit v. Narayanarajn (2) cited above* 
The decree must be set aside and the case 
remitted to the lower Court to be dealt 
witli according to law. Costs will abide 
the result. 

This Civil Revision petition having been 
])oste(l to be spoken to this day, the Court 
delivered the following 

JUDGMENT. 

The case is remitted to the Court of the 
i^ubordinate Judge of Chittoor for disposal. 
V. N. V. Petition remanded. 

w. c* A. 


LAHORE HIGH COURT. 

Misceefaneotts Civie Appeication 
No. 364 OK 1922. 

July 31, 1922. 

Present : — Mr. Justice Abdul Qadir. 
The NATIONAL KNGINFERING COY.^ 
KARACHI — Petitioner 
versus 

The RATTAN ENGINEERING COY., 
LAHORE— Respondent. 

Civil Procedure Code [Act V 0/1908), $s, 22, 23— 
JuristUciion - Transfer of suit. 

It is only when a suit may be brought in one or 
other of two Courts, both of which have jurisdic^ 
tion, that an application may be made under sec* 
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tlons 22 and 23 of the Civil Procedure Code. Where 
the jurisdiction of one of the Courts is denied an 
application for transfer under these sections cannot 
lie. 

Gilvnouy v. Rcim Lai, lud Cas. 022; 77 
R. TQOQj 1 17 * 1^* 19^') RuYiiu Chaudvci 

Mukevii * v. Dhnm Krisio iiisiva't, 24 Inil. 
Cas. 318; 12 A. L. J. 808, Sacheudva Nath Ultra 
V. Muhammad ITahibullah, 24 Iiicl. Cas. 707, 
Ram Kumar Shco Chand Rai v. Firm Juki 
Ram Naihn Ram, 56 Ind. Cas. 020: 1 P. L. 1 . 
21^ * (1920) Pat 235, Asharan Raid v. Tihola 
Nath, 48*Infl. Cas. 105 ; 21 O. C.2 17. referred to. 

Application under sections 22 and 23, 
Civil Procedure Code, for the transfer of 
the case, from the Court of the vSubordi- 
nate Judge, lurst Class, Ivahore, to Is^arachi. 
Mr, B. R. Puri, for the Petitioner. 

Bakhshi Tek Chand, and Mr. Feroz Khan 
Nun, for the Respondent. 

ORDER— Two suits arising out of one 
and the same transaction arc pending bet- 
ween the parties. One is at lyahore, in 
which the Rattan Kngineering Coinixuiy, 
Lahore, arc the plaintiffs and the National 
Engineering Company, Karachi, are the de- 
fendants. The other .suit is pending at 
Karachi, in the Court of the Judicial Com- 
missioner there, in which the Karachi 
firm are the plaintiffs and the Lahore Jinn 
defendants. An application under sections 
22 and 23, Civil Procedure Code, has been 
filed ill this Court by Mr. B. R. Puri, on 
behalf of the Karachi firm, praying that 
the suit pending in Lahore should be trans- 
ferred to Karachi. It is .stated in para- 
graph 2 of the application that the Lahore 
Courts have no jurisdiction to entertain 
the suit, as the bargain of which the suit 
is based was made at Karachi and its per- 
formance was also to be made there. It 
is added in paragraph 4 that assuming that 
the Lahore Courts have jurisdiction it is a 
fit and proper case for transfer to Karachi. 

A ^preliminary objection has been rai.scd 
before me, by Mr. Tek Chand on behalf of 
the Lahore firm, that an application under 
sections 22 and 23, Civil Procedure Code 
can be made only in cases wdiere a 
suit may be instituted in any one of two 
or more Courts and that in a case where a 
petitioner is questioning the jurisdiction 
of one of the Courts to entertain the suit, 
it is not open to him to apply under section 
22 of the Civil Procedure Code. Reliance 
is placed in support of this contention on 
h e folloiyin^ judgments:-- 
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Puma Chandra Mukerji v, Dhone Krhh 
Biswas (i), Sachendra Nath Mitra v. Mu- 
hammad UabUnilldh (2), Gilmour v. Ram 
Lai (3), Asharan Raid v. Bhola Nath {/.), 
Ram Kumar Shco Chand Rai v. Firm 
Tula Ram Nalhu Ram (5). 

An unpublished ruling of this High 
Court, in Case No. 179 of 1917, decided 
by Mr, Justice LeRossginol, on the 22nd 
June 1917, is also cited as a case which 
is on all fours with the present one. I 
do not think it is necessary to discuss at 
length the judgments cited by the learned 
Counsel, and it is sufiicicnt to refer to 
only two of them specifically. Puma 
Chandra Mukerji v. Dhone Krislo 
Bis'was (i) is a decision of the Allahabad 
High Court, in which it has been laid 
down that *‘it is only v/hen a suit may be 
brought in one or otlier of two Courts, both 
of which have jurisdiclioii, that an applica- 
tion may be made under section.: 22 and 23 

of the Civil Procedure Code Where the 

jurisdiction of one of the Courts is denied 
an appliccition for transfer under these sec- 
tions cannot lie."' Mr. Ju.stice LeRossignol 
has referred to this decision with approval 
in his judgment. He lias held inCa.se No. 
179 of 1917 that the petitioner must be judged 
by the allegations on which he .seeks to move 
this Court and that on his allegations the 
requirements of section 22 of the Code 
were not fulfilled. 

I think this last mentioned ruling, as 
well as the other aiitliorities mentioned 
above, are fully applicable to the case 
before me, and following them I dismiss 
this application with costs. 

5 ^. K. Appeal dismissed. 

(1) 2f Till. Cas. 318 ; 12 A. E. J. 896. 

(2) 24 Ind. Cas. 707. 

(p 4 Ind. Cas. 9^2. 77 P. L R. 1909; p, 
W. R. Hjoc). * 

(ij) 48 Ind. Cas. 105 ; 21 O. C. 217. 

(5) 56 Ind Cas. 920; i P. L T. 277; (1920) 

Pat 235. w / 
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MADRAS HIGH COURT. 

Sbooni) Civil. Appkai. No. 157 > op iqtq. 

March 7,, 10:1. 

Pi'cscn*: — Mr. Justice Napier aud 
Mr. fustice Ode:crs. 

THIRUMAEASSERI KOl'TAYIR SRRE- 
DIIARAM VAIvIA ICAJAH, Stywd 

CHUNARAN oP ISWARAMANGARAM 
AMSHOM — Pi,AiNTipp -Api'i?i,i,ant 
versus 

PARAKKAT alias KARUTHEDATH 
alias PARAPAELI alias KANDARATU 
ICEATH KARNAVAN anp MANAGim op- 

KITNHI alius NARAYANA NAMHUURI- 
PAD AND OTURK.S — RKSPONPRNTS. 

Landlord and tenant — Dental oj landlord's title 
--Forfeiture— Necessity for landlord' i. knowledge ■ 
Admissions, receiving of, in evidence — Cnnl Proce- 
dure Code {Act V of njoS}, 0 VI, r. ly — Amend- 
ment of plaint Pevivnig barred claims, ivhether 
alloivahle 

111 order that a denial hv a tenant of the land- 
lord’s title may work a forfeiture, it must bt un- 
equivocal and clear and must be broucuht home to 
the knowleilge of the landlord prior to the insti- 
tution of the suit, (p. 271, col. I.) 

Komahikutti v Piithiakath Muhamud, ^5 Ind. 
Cas. 743: M. W. N. 200; 41 M. O29; 

34 M. ly. J, 170; 2J M ly. T 178:7 b. W. 201, 
Ko'angereth Raman Natr v. Kohmatamullatkil 
Mariyomma, 56 Tnd, Cas. 13; (1020) M. W, 
N. 332: 11 b. \V. 513: 43 M. 480, Maha- 

raja of Joy pore v. Rukmini Padamahadevi, 50 Ind, 
Cas. 031; (igig) M. W. N, 271; 42 M. at 

p. 598; 36 M, b. J. 54 y> 17 A. b. T. 552: 29 C. b. J. 
528; 21 Bom. b. B. 655; 23 C W. N. 889; 20 M. b. 
T. 16; 10 b. W 381 ; .jh I. A. ' .^9 P. C ), relied on. 

Per Napier, J . — Admissions must be taken 
either altogether or not at all; that is to say. al- 
though a party cannot by an admission make evi- 
dence frr himself, still, if it is sought to be used 
against him, all the words of the admission must 
be taken and even if they operate in favour of the 
defendant they must be taken with the words 
which the person seeking to rely on admission 
calls to his aid. (p. 271, cob 2.) 

Per Odgers, J. —A plaintiff ought not to be 
allowed to amend his plaint by substantially alter- 
ing his original claim and setting up fresh claims 
in respect of cause.s of action which, since the suit, 
have become barred by Statute of bimitation. 
(p 272, col, 2 ) 

Kumara Venkata Pcrumal v. Velavuda Heidi, 
24 Ind. Cas. 105; 27 Ivl. b. J. 25, Welhn v. NcF, 
(1887) 19 Q. B. Lb 394; 56 b. Q. B. 02r: 35 W. lb 
820, relied on. 

Quiere , — Whether in re.sj)ect of a Malabar anuba 
vam tenure there can be forfeiture for denial of 
landlord’s title. 

Second appeal against a decree of the 
Court of the Subordinate Judge, South 
Malabar, at Calicut, in Appeal Suit No. 180 
of 1918, preferred against a decree of the 
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Court of the District Munsif, Ponani, in 
Original vSuit No. 291 of 1916. 

Mr. K. P.M,Mcnon, for the Appellant 

Mr. C. V, Anantakrhhna Aiyur, for the 
Respondents. 

JUDGMENT. 

Napier, J.— This appeal arises out of a 
suit by the plaintiff to redeem a kmom. 
That was the original form of the suit, al- 
though it is true that in his plaint he claimed 
also to recover the land on the strength of 
title. * 

The defendants pleaded that they were 
amibavam tenants to the knowledge of the 
plaintiff. 

In the course of the trial, the plaintiff 
applied to the District Munsif for leave to 
amend his plaint by accepting the po^^ition 
that the defendants were annhavam tenants, 
and claiming his riglit'^ to recover the prop- 
erly on the ground that his title as irnmi 
has been denied by the defendant, which 
denial operated as forleitnre. 

The First Court declined to grant the 
amendment. (.)n appeal, the Subordinate 
Judge allowed the amendment, but he allowed 
it on very narrow grounds which arc to be 
found at the bottom of page 28 ol the printed 
pleadings. He said: “By the amendment 
sought to be made, plaintiff only wanted 
to make his position clear. There was no 
change in the nature of the suit. Kven 
without any specific allegation about for- 
feiture in the plaint, the plaintiff would have 
been entitled to argue that, on the strength 
of his title, he was entitled to get a decree 
for possession, inasmuch as the defendants 
have forfeited their right to hold the pro- 
perties." In my opinion, this is not a cor- 
rect de.scription of the nature of the amend- 
ment sought by the plaintiff. I do not 
think he onlv sought to make clear liis 
original position. I am satisfied that, finding 
that he could not prove his kanom, he sought 
leave to bring the suit on the true footing 
tliat defendants were anuhavam tenants. 

In the order in which he gave leave to 
amend, the lower Appellate Court, however, 
refused leave to call for further evidence, 
and, in disposing of the appeal, the lower 
Appellate Court has found that he has not 
proved everything chat is necessary for the 
purpose of establishing his right to forfeit. 
Wnat wis necessary nas bee-i laid down by 
a Bench of this Court, to wnich I was a party, 
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and it is the judgment in that case on which 
the Subordinate Jult^e relies. That was the 
decision in Komalukuttl v. PiUhiakath Mnha- 
m%d (1). The requinnents laid down in that 
case, which the lower Ap])ellate Court has 
found not to be satisfied, is stated in the head 
•note to be that the denial must be made to 
the knowledge of the landlord. This decision 
has been attacked by the learned Counsel on 
the ground that it was something new, and 
that no case has ever laid dowai that before. 

I believe that it i^ true that the proposi- 
tion had ncA'er been .stated so definitely 
before, and that was the reason wh}" my 
learned brother and T thought it necessary 
to state the whole hnv and all tlic recjuite- 
nients carcfiill'. . Tt has, how^ever, been 
followed, in a judgment ot another P»ench. 
That is a case reported a** KoIauH'yeth Raman 
Nair v. KoUmaiamullalhil Mat ivonun.i 
(j). There Sesliagiri Mvar, J . said . ' It 

is well- understood in this Presidenev that 
the denialniust be brought liome to the Unow- 
ledce of the landlord and it riiust be un- 
equivocal and deal” and add'd that in 
Komalukutti v. Puihiftkafh Mii/iamad 
(1) and in another case this principle 
was distinctly stated. In iny opinion, this 
must, as the learned Judges say, be now 
taken to be undisputed in this country. 

That being so, we have to consider whether 
there had been such a communication as to 
come within the .Statute, In the lower 
Appellate Court the ^'’akil for the ai)i;>ellaiit 
reded on a certain document, Exhibit J., 
which was a grant jenm right of two items 
of this estate, by the person who now claims 
to be only an anuhavam tenant. That this 
does operate as an unequivocal denial cannot 
be denied, but when it came to the uecessit^^ 
of showing that this had been brought to the 
notice of the landholder prior to the suit, 
the appellant was unable to do so. 

That the requirements must all be satis- 
fied before the institution of the suit, is defi- 
nitely stated in a judgment of their Lord- 
ships of the Privy Council reported as Maha 
raja of Jeypore v. RukminiPaltamahadevt{^), 

(i) 45 lud. Cas. 74j; (iyi8) M. W. N. 200; 

41 M. 629; 34 M L. J . 170] 23 M. L. T. 178: 7 L W. 


(2) 56 Ind Cas. 13; (1920) M. W. N, 332: 11 L. 
W. 513: 43 M. 480. 

(3) 50 lud. Cas 631: (19^9) M. W. N. 27T; 42 M. 
589 at p. 598; 36 M. J. 54.^: 17 A. L. J. 5.52: 29 
C. L. J.528; ax Bom. L. R. 655: 23C. W. N. 8891 

M. T. x6| zo L. W. 38Z i 46 1. A. X09 (P. C). 


Their Lordsliins say as follows: ‘"There 
is liere no denial by matter of record before 
the present suit was instituted. Denial in 
the suit will not work a forfeiture of which 
advantage can be taken in that suit, be- 
cause the forfeiture nmst have accrued be- 
fore the suit was instituted.” So that, on 
the materials dealt with by the lower 
Appellate Court, the dismissal of the suit 
was perfectly correct. 

It is urged here, however, that there was 
evidence, and that evidence is to be found 
in the admission made in jjaragraphs 7 and 8 
of the written statement of defendants Nos. i 
and 2. In tho.se paragraphs the defend- 
ants set up that they had demistri 

Items Nos. i and on k (Horn right, 

as far back as i8bs, renewed 
them ill 188S and that, ever since that dale, 
those Items, Nos. i and 2, have been enjoyed 
nsjcnm of the i/lom of these defendants with 
the knowledge of the plaintiiT and others. 
Mr. Mellon has contended strenuoii.sly here 
that, this being an adniis.sion in the plead- 
ings, it is evidence of the notice liaving been 
given at a date prior to the in.stitution of llie 
suit, and that lie is entitled to lely on it. 

The answer to this, to my mind, is to be 

found in the doctrine that admissions must 
be taken either altogether or not at all, that 
is to say, that although a party cannot by 
an admission make evidence for himself, still 
if it is sought to be used as an admission 
against him, all the words of the admission 
must be taken, and even if they operate in 
favour of the defendant, they must be taken 
with the words which the person seeking to 
rel.v on the admission calls to his aid. Now, 
this is an admission doubtless, but it is more, 
it is an allegation that the plaint, ff has been 
under notice of the claim of the defendants 
since 1865 and that, therefore, his suit would 
be barred by limitation. The result to my 
mind is this, that the iilaintifF cannot rely 
on this admission alone, without accepting 
the position that his suit is barred. On 
this short ground, I am prepared to hold 
that there is no material on which the Court 
could decide that notice of the claim had 
come to the knowledge of the landlord — 
notice of the claim such as would entitle him 
to claim the benefit of the forfeiture. An- 
other point taken by the defendants is, that 
the tenure now conceded to be anubavum 
cannot be forfeited for denial of title, 7t 
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is true that there is a decision of two learned 
Judges of thi.' Court, in Suit Appeal No. (>87 
of IQ15. Coutts-Trotter, J., took the view 
that there Iiad been previous decisions with 
regard to certain service tenures which were 
sufficient to cover all forms of permanent 
leases. Srinivasa Aiyangar, J., seems, as 
fai as I can understand, to raise a very much 
larger point that there can be no forfeiture 
of any permanent lease. With regard to 
this latter point, we have, ho V/ ever, the dis- 
tinct ruling of the Privy Council in the case 
1‘eported as Ahhiram Go^:(;uimi v. Shvania 
Char an Nairh' ) that no such doctrine is 

known to India. The other limited pro- 
position in respect of this particular IVIalabar 
tenure that there can be no forfeiture for 
denial of title, is not distinctly negatived 
in any particular case, but has certainly 
been doubted. If it was ncccvSsar}^ for the 
disposal of this case to decide this import- 
ant question, I would, speaking for myself, 
certainly desire to refer the matter to a luill 
Bench; and so I do not desire to express 
any personal opinion on the subject. As 
it is, I prefer to dismiss the appeal for the 
reason stated. The second appeal is dis- 
missed with costs, 

Odgers, J. — I entirely agree with the 
order proposed by my learned brother. 

I would only add a word on the subject of 
the amendment which was allowed by the 
lower Appellate Court. The amendment 
was applied for on the ()tli December 1917 
and was granted on the 8th I'ebruary 1919, 
the application having been dismissed by 
the District Munsif. It, therefore, follows 
that at the date of the amendment, the de- 
fendant could have set xx\) a plea of limita- 
tion which would have held good as against 
the denial or the forfeiture alleged by the 
plaintiff, under Kxhibit J, dated 1904. Ah 
though, no doubt, O. VI, r. 17 of the 
Code of Civil Procedure is very wide and 
allows all such amendments to be made in 
such a manner and on such terms as may be 
just, still it seems to me that, wide as the 
latitude is, there must be some limit. In 
this connection I would refer to the case of 
Kumara Venhata Pernmal v, Vclayiuia ReJJi 
(5), a decision of Wallis, J,, (as he then was) 

(9 4 Iiid, Cas. 440; 36 C. 1003; 10 C. E. J. 284; 

6 A. h. J. 857; II Rom. iu. R. 1234; 19 M. E J, 330; 

X4 C, W, N. 1; I. A. 148 (P. C.). 

(3) 24 Ind. Cas. 193; 27 M, I4. J. 25, 


and Sadasiva Aiyar,J, Wallis, J., following the 
ICiisilish case ol' Wddon v. Nr.il (6), in whidt 
Ap2>eal laid down tliat a plaint 
lit will not be allowed t‘j amend by tetlintl 
up freijh dainis in resnect of causes of actions 
wliicii, since the issue of the writ, have be* 
come barred bv .Statute of Limitation, 


This, as I have said, is followed in the ca.se 
cited by W.aliis, J.. who said : “With 
^reat rcs])e. t, it does not seem to me to be 
ju.st to allow a jdainliff bv amending liis 
pleadings to revive a barred’ claim.” Sada- 
siva Aiyar, J., went further and was inclined 
to give the Court lull power to amend the 
pleadings at any stage so as to adv'ance 
substantial justice, without much regard to 
the consideration wliether the judgment- 
dp^tor or the deiendaiit may not be jueju- 
diced in his right to raise technical pleas, 
though he admitted that the Courts must 
also ])()ssess a discretion not to allow such 
ameiidmciits under p.irticular circumstances. 
It seems to me, when it comes to an amend- 
ment of tliis character of the Appellate 
Court, it ought not to have been allowed. 
What \vas the character ol this amendment? 
-The plaintiff by liis plamt claims, (a) redem]^ 
tion, and (b) the surrender bv the defendant 
to the plaintiff on the strength of the demise 
and of the admission of the plaintiff’s own 
j:nm title. By the amendment, it appears 
to me, the cause of action was materially 
changed, in that it allowed the plaintiff to 
set up a forfeiture with regard to uniihavcint 
or perpetual lease. It is, I think, clear in 
the original 2)laint there was no mention of 
this question of anubavani, but that, by 
allowing the amendment, the claim in the 
plaint was not only extended but also sub- 
®f-mtially altered. In auy case, the amend- 
ment, to my mind, prevented the defendant 
from setting up the plea of limitation which 
he was otherwise entitled to do and, there- 
fore, the order on that ground alone ought 
to have been disallowed. With regard ^to 
the other tiuestions raised in the appeal, I 
agree with my learned brother, and the 
second appeal must be dismissed with costs. 

N. V. Appeal dismissed. 

J- 2- 
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MUSTAFAI BtBT V, MUHAMMAD SHABBIR. 

ALLAHABAD HIGH COURT. 

Second Civil, Appkai, No. 173 op 1921. 

November 20, 1922. 

Present:— Mr. Justice Stuart. 
Musammat MUSTAFAI 15 IBI and another 
— P l,AINTIPPS — AtpEEE ANl b 
versus 

Sheikh MUHAMMAD SHAKBIR and 
ANOTHER— Dependants — REvSP( )nde nts . 

Fraudulent tran^ler — Fraud not carried into 
effect— Fraud, tvhether can be pleaded against 
innocent person. 

It is only where tlie attempted fraud has been 
wholly or partially carried into effect that the 
Court will give effect to the frandnleiit transaction 
as between the transferor and the transferee, 
[p. <'ol. 2.J 

Govinda Kuar v. I .ala Kishun Prosad, 28 C. 
370 and Honapa v. Narsapa , 23 B. .pX); 12 Ind. 
Dec. (N. s.) 270, relied upon. 

Fraud cannot be pleaded successfully against 
an innocent person, [p, 274, col. i.l 

Second appeal against a decree of the 
District Judge.. (Miazipur. dated the 25th 
October 1920. 

Messrs. Iqbal Ahmad and Mukhtar 
Ahmad, for the Ax^pellants. 

Dr. K. N. Katjn and Mr. K. Venna. for 
the Respondents. 

JUDGMENT.- -The fact«^ of the suit 
out of which this appeal arises are these: — 
On the 14th March iSqf' Abdul Aziz trans- 
f erred certain property to his wife in lieu 
of dower. This may be called property 
(a). His wife’s name was Hajira. On the 
29th June 1907 Hajira transferred this pro- 
perty [a) together with firoperty {b) to 
Muhammad Fasih, the son of her deceased 
son Muhfinunad Wasi, and to Muhaniniad 
Shabbir, the sou of her deceased sou Muham- 
mad Shibli. Hajira died in 1909. Muham- 
mad Nasih died in the same year. In 1919 
Musammat Mustafai Bibi, the widow of Mu- 
hammad Wasi and the mother of Muham- 
mad Fasih, and Karim-un-nissa Bibi, the 
daughter of Muhammad Wasi, instituted a 
suit against Abdul Aziz and Muhammad 
Shabbir for possession of such portion of 
property (.?) and (6) as they could have in- 
herited either from Muhammad Wasi on the 
allegation of previous oral gift or from Mu- 
hammad Fasih on the allegation of the deed 
of gift of 1907. 

The finding of fact of the lower Appellate 
Court is this: — That property {a) was never 
transferred by Abdul Aziz to Hajira, and 
that the deed purporting to transfer it was 

18 
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collusive and fictitious ; that Abdul Aziz 
had made a colourable transfer in i89() to 
his wife in lieu of dower-debt due but that 
this transfer had never been carried into 
effect and had been made to defraud 
creditors. It would, liowx^ver, appear that 
no creditor had actually been defrauded. 
The low^er Appellate Court further found 
in respect of property [h) that Musammat 
Hajira had no title to i)roi)erty {b) and had 
nothing to transfer. Therefore, finding that 
there had been no valid transfers either to 
Muhammad Wa.si or to Muhainmad I'asili 
it dismissed the plaintiff's suit concurring 
in the finding of the Tiial Court wliicli was 
to the same effect. 

The plaintiffs ap})eal here. Their l(*arned 
CouiLsel argues in the main that it is not open 
to the defendants to plead that the deed of 
1896 was fraudulent or collusive, as this 
would he tantamount to i)ermitting. Abdul 
Aziz to plead his own fraud in his own favour. 
It is, however, to be noted that Abdul Aziz 
died during the pendency of these proceed- 
ings. His sole heirs on the plaintiffs’ (jwij 
showing are his daughttT Majidan and Mu- 
haniniad Shabbir, whose names have been 
substituted for his. During the pcndencN' 
of the proceedings Abdul Aziz trtinsf erred 
all his interests to Muhammad Shabbii but 
I am not concerned with the effect of that 
transfer. What 1 have to note are twD 
Xjoints. The first ])oint is that on the find- 
ings of fact the transfei of 189O was certainly 
fraudulent and collusive and intended to 
deceive creditors but that on the facts it did 
not result in defrauding any bod}', i'hc 
law, as laid down in Govinda Ktiar v. Lata 
Kishun Prosaci (1) and Honapa v. Narsapa 
(2), decides that it is only where the at- 
tempted fraud has been wlioll}^ or partially 
carried into effect that the Court will give 
effect to the fraudulent transaction as be- 
tween the transferor and transferee. Here, 
the fraud was not carriefl into effect. Here 
further, the circumstances are peculiar. 
The fraudulent traii.sfer was made by Abdul 
Aziz in favour of his wife. His wife having 
no authority so to do, transferred first to 
her sons Wasi and Shibli according to 
the plaintiffs, and subsequently to her 


(1) 28 C 370. 

(2) 23 B 406' 12 Ind. Dec. (n. s ) 270. 
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grr.ndsoris, Fasih and Shabbir, and this traiis- 
f/i was to the prejudice of her daughter 
Majidan. vSo if i gave effect to the plea 
put forward by the learned Counsel for the 
appellants T should not be punishing Abdul 
Aziz, the person guilty of the fraud, but 
])unishing his innoceut daughter, who, owing 
to his fraud in the first instance and owing to 
her mother's unauthorised transfers in the 
second instance, would be effectually de- 
prived of her property. It has never been 
laid down in any Court that a fraud can be 
pleaded successfully against an innocent 
person. For thCvSe reasons the plea is unten- 
able. That is really the sole point in the 
appeal. The remaining decisions are de- 
cisions of fact. There is no question of the 
interpretation of the legal effect of docu- 
ments. Here we are only concerned with 
the construction of the documents in so far 
as the question of the identity of the prop- 
erty transferred is to be considered. 
There is no doubt that the document of i8qb 
is a transfer of property in lieu of an alleged 
dower-debt and that the document of 1907 
is a deed of gift. On the facts, Musammat 
Hajira was transferring property which it 
is not proved she was entitled to transfer. 
There is no question of estoppel, and that 
concludes the matter. I dismiss this appeal 
with costs which include fees on the higher 
scale. 

S. P. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Appeal against Order No. 422 of 1921. 
October ii, 1922. 

Present: — Mr, Justice Spencer and Mr. 
Justice Venkatasubba Rao. 
ATDURU SARASWATAMMA— 
Defendant No. 2 — Appeeeant 
versus 

ATDURU PADDAYYA and others — 
PLAINTIFFS — Respondents. 

Rer>isiYaHon Act XVI of 1908), 5. ^9 (c) — 
Dociwunit dcclauii^ intention to 
Uaiion, 


In order to effect a disruption in the status of a 
joint Hindu family, an agreement between all 
the co-parcencts is not essential ; the .separation, 
so far as the separating member is concerned^ .s a 
matter of individual volition, and evidence may be 
given of acts of parties or declarations independ- 
ent of any document. But the intention to sepa- 
rate must be unequivocally and clearly expressed 
to the other members of the family. A document, 
therefore, which merely contains a declaration 
or affords evidence of conduct docs not itself 
create a division in status, and although the docu- 
ment is unregistered it is admissible in evidence 
for the purpose of proving the dcclaration.s of the 
conduct of the executant, as such document is not 
tendered a<, evidence of a transaction, but in 
evidence, and is unaffected by the prohibition 
contained in section 49 {c) of the Registration Act. 
[p. 276, cols I & 2. p. 277, col. I.] 

Appeal agaiUvSt an order of the District 
Court, Kistna, dated the 29th August, 
in Appeal Sut No. 7 of 1920, preferred 
against the decree of the Court of the Sub- 
ordinate Judge, Bezwada, in Original 
Suit No. 39 of 1918. 

Messrs. C. F. Anantakrishna Iyer and 
V. Suryanarayana, for the Appellants. 

Mr. P, Narayana Murti, for the Respond- 
ents. 

JUDGMENT. 

Venkatasubba Rao, J.— The Tempo- 
rary Subordinate Judge held that Exhibit V 
was admissible in evidence and the Dis- 
trict Judge disagreed with him and refused 
to admit it on the ground that it was un- 
registered. The material question to be 
decided in this appeal is, whether there 
was a division between the plaintiff, the 
first defendant and the second defendant's 
husband, and whether the document above 
referred to can be admitted in evidence. 
The facts necessary for the decision of this 
question may be very briefly stated. 

The first defendant and the deceased hus- 
band of the second defendant were brothers, 
being the sons of the plaintiff. The suit 
is for partition. The second defendant 
contends that a partition was effected dur- 
ing the lifetime of her husband and 
that Exhibit V embodies the terms thereof, 
that under it, of the 12 acres of land which 
the family possessed, each son obtained 
about 5 acres and odd and the plaintiff, 
the father, was allotted for his maintenance 
one acre and 50 cents. It may be stated 
that the plaintiff, ignoring this arrange- 
ment, claims in tlie suit a moiety of the 
property ; but there is au alteruatiYe prayer 



Vol. 71I INDIAN CA&tB. 275 

ATI^URU SARASWATAMMA V. ATI<URU PADDAYYA, 


in the plaint to the effect that he may he 
allotted one-third of the property in the 
event of the Court holding that there was 
a partition in the lifetime of the second 
defendant's husband. The Subordinate 
Judge, holding that there was a completed 
partition, dismissed the plaintiff's suit, 
and the District Judge, having decided 
that the partition was effected only bet- 
tween the two brothers and that the plaint- 
iff was not a party to it and was not bound 
thereby and, therefore, that the plaintiff 
was entitled to a half share, reversed the 
decree of the Subordinate Judge and re- 
manded the suit for disposal on the other 
issues framed in the case. 

It must be stated at the outset that Ex- 
hibit V, the deed of partition, relied on by 
the second defendant, was executed only 
by the first efendant and the deceased 
husband of the second defendant and that 
it was not registered. 

The question whether the plaintiff was- 
a consenting party to the division is a ques- 
tion of fact, and Mr. Anantakrishna Aiyar 
on behalf of the second defendant-appellant 
argued that, though this finding of fact 
is binding upon him, it is open to liim to 
contend that there was no division in status 
between the membeis of the family, and 
that the District Judge acted erroneously 
in refusing to admit I^xhibit V for the pur- 
pose of showing that there was such sever- 
ance. 

The Subordinate Judge observes as 
follows in regard to Exhibit V : “ The 

planitiff and the first defendant objected to 
its admissibility on the ground that it re- 
quired registration. I overruled the ob- 
jections because thf* second defendant was 
tendering the document to prove the status 
of the family but not the title of any par- 
ticular sharci* to any particular item." 

The District Judge, while holding that 
there was no actual division, fails to cen 
aider the question whether there was a 
division of flatus. In this, T think, he was 
clearly wrong. It has been held that, 
to effect a severance of rights, an actual 
division by metes and bounds is not neces- 
sary. A deed which is ineffectual to effect 
a de facto actual divivsion of the subject- 
matter may operate to effect a separation 
in interest and in ri^ht. In A ppovtty v. 


RamzSiihha Aiyar {i) theii Eordships of the 
Privy Coimcil had to consider the effect 
of a deed of partition exeatted by all the 
members of an undivided Hindu family 
which spoke ot a division having been 
agreed upon to be thereafter made, 
and the contention that the deed was in- 
effectual to convert the undivided property 
into divided property until it had been 
followed up by an actual partition by metes 
and bounds was rejected by their Lord- 
wsliips. Mr. Anantakrishna Aiyar. on be- 
half of the second appellant, argued that 
]\xhibit V effected, in any event, a division 
of right and that the document was admis- 
sible in evidence to prove such a division. 
The question then arises, is a document, 
which operates to convert a change in the 
status of the family and effect a division 
of right, when it is unregistered, admissible 
in evidence ? Mr. Narayanamurthi, on be- 
half of the respondents, strongly relied on 
Ayyakutti Mankondan v. Peria^ami Koun* 
dan (2) and Pothi Naicken v. Naganta 
Naicker (3). Both were Letters Patent 
Appeals and three learned Judges decided 
each of them, and the judgments are en- 
titled to great weight. It was held in both 
these cases that a document merely effecting 
a division of status required registration, 
and if it was not registered, it was inadmis- 
sible in evidence. But the authority of 
these rulings is considerably weakened 
the fact that in Naiesa Iyer v. Subramania 
Iyer (4) Ayling and Seshagiri Aiyar, JJ., 
(it will be noticed that the latter took part 
in both the I^ctters Patent Appeals) observ- 
ed at page 309* as follows . — ‘Tn this view 
it is unnecessary to consider how far the 
decisions of this Court in Pothi Naicken v. 
Naganta Naicker ^3) and Ayyakutti 
Mankondan v. Periasami Koundan (2) are 
reconcilable with the pronouncement of the 
Judicial Committee in GirjaBai v. Saiashiv 
DJmndiraj (5)." In Subrahmania Aiyar 

(i) II M.IA' 75; 8 W.R. P.C r; i Suth. P. C J. 
657: 2 Sar P. C. j 218: 20 E. R.30, 

(i) 3[ Ind.Cas. 613; 30 M.E J 404; 2 l,.W.n84. 

(3) 32 lud. Cas. 48(», 30 M.E J.62; 19 M. E, T.50; 

3 h.W. ii5‘ I MWN. 79. 

(4) 43 Ind Cas 535 ; 23 M. U T. 307; (1918) 
M. W. N 703. 

-5) ^7 Ind Cas. 321; 43 C 1031; 20 C W N 1.8; 
14 A.b.J.8-^2; 20 M.L.T.78* 12 N.LR113; (i 16) 
2 M.W.N.O,; 18 Bom. E.R.02i;4 h.W 114; 24 C E J* 

2or3iM L J . 4 5 * 43 1 >A 151 (P. C ). 

page of 23 M. L. Ti (E£] ' i . . I 
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V. Savitri Animal (6), Sankaran Nair, J., held 
that a document effecting merely a division 
in status did not require registration and 
in Ayyakutli Mankondan v. Periasami 
Koundan (7) Spencer, J,, adopted the 
same view and referred with approval 
to Siibrahmania Aiyar v. Savitri Ammal 
(6). Sadasiva Aiyar, J., took a differ- 
ent view and the difference of opinion 
between the two learned Judges led to the 
l^etters l^atent Appeal. In PAhi Naicken 
v. Nagama Naickcr (8) Sankaran Nair and 
Oldfield, JJ., differed, the former adhering 
to the view already evpressed bv him, and 
this difference of opinion led to the other 
Letters Patent Appeal. Speaking for my^ 
self, with great respect, I am inclined to 
ngree with Sankaran Nair, J and Spencer, J ., 
for, in the words of Sankaran Nair, 
the alteration in the nature of the estate 
is an incident attached by Hindu Law to 
the divided status of the members of a 
Plindu family. A document merely creat- 
ing a separation in status does not itself 
create any interest in immoveable property. 
Such an interest is created not by viriuc 
of the instrument but by the operation of 
the rules of the Hindu Law. Were it neces- 
sary to decide this question, we might 
refer it to the decision of a Full Bench, but 
it seems to me that for the determination ol 
this case, the question as piesented to us in 
the arg ment does not arise. 

It has been repeatedly pointed out that 
an agreement between all the co-parceners 
is not essential to the disruption of the 
joint status ; and the separation, so far as 
the separating member is concerned, is a 
matter of individual volition. A very clear 
exposition of this principle is contained in 
the judgment of their Lordships of the 
Privy Council in Giraj Bai v. Sadashiv 
Dhundiraj (5). At page 1050*, their Lord- 
ships observe : “ Some of the Courts in 

India have supposed Lord Westbury’s ex- 
pressions in Appovier v. Rama Subba Aiyan 
(i) to imply that the severance of status can 
take place only by agreement. Their Lord- 
ships have no doubt that this is a mistaken 
view.'' Then, it is pointed out that the inten- 

(0) 3 Ind Cas. 32119 228; 4 M T. 354. 

(7) 24 Ind. Cas. 771; i W. 31; 15 M. L. T, 163. 

(8) 28 Ind. Cas. 625; (1915) M. W, N 303; 17 M. 

L* T. 300: 28 M. L. J. 423. 

• Page of 43 C. 


tion to separate may be evidenced in differ- 
ent ways, either by explicit declaration or 
b}^ conduct and if it is an inference derivable 
therefrom, it will be for the Court to deter- 
mine whether the conduct or declaration 
was unequivocal and explicit. To the same 
effect was the law laid down in Suraj Narain 
V. Iqbal Narain (9): '‘What may amount 
to a separation," their Lordships say, " or 
what conduct on the part of some of the 
members may lead to a disruption of the joint 
undivided family and convert a joint 
tenancy into a tenancy-in-common mu.st 
depend on the facts of each case. A definite 
and unambiguous indication by one member 
of an intention to separate himself and to 
enjoy his share in severalty may amount to 
separation. But to have that effect, the 
intention must l>e unequivocal and clearly 
expressed." 

These, and similar obsci vation<, make it 
perfectly clear that an inference of intention 
may be derived either from declarations or 
from conduct. For effecting a division in 
status, in addition to conduct or declara- 
tion, the intention must be unequivocally 
and clearly expressed to the other members 
of the family. For ascertaining whether 
a deed amounts to such conduct or contains 
evidence of it, or contains declarations of 
intention, 1 fail to see why it should not be 
looked at although it ma}'' refet to immove- 
able property and is not registered. Coupl- 
ed with declarations or conduct, there nuust 
be a communication of intention to the 
other members , then alone a division in 
status would result. A document, therefore, 
which merely contains a declaration or 
affords evidence of conduct, does not of 
itself create a division in status, and I find 
no difficulty in holding that Exhibit V which, 
as I already pointed out, is not an agreement 
between all the members of the family, and 
does not, therefore, as such, operate to create 
a division in status, is admissible in evidence 
for the purpose of proving the declarations 
of the conduct of the executants. It was 
argued in Natesa Iyer v. Subramania 
Iyer (4), already referred to, that an un- 
registered document was inadmissible to 
evidence a unilateral declaration and the 

(9) 18 Ind. Cas. 30; ^5 A. ^»o; 40 I. A. 40; i j M. 

L. T. 194; 17 C. W. N. 33i; 11 A. B. J.172; (I‘M 3 ) 

M. W. N. 183: 17 C. L J. 288; 2.. M. L. J. 34 ..; I 5 

Bom. L. B.. 45^1 O. C, 129 (P. C.). 
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argument \vas rejected, the learned Judges 
observing : We are unable to hold, there- 

fore, that the document cannot be looked 
into to ascertain the intention of the exe- 
cutants/' Section 49 (c) of the Registra- 
tion Act enacts: No document required by 
section 17 to be registered shall be received 
as evidence of any transaction affecting 
such i)roperty/’ The document contain- 
ing a declaration or which affords evidence 
of conduct is not tendered as evidence of a 
transaction but t/i evidence ; in other words, 
the section makes inadmissible a document 
which records a transaction affecting im- 
moveable propert^^ It does not mean that 
no single piece of evidence affecting immove- 
able property can be admitted, if the evi- 
dence is contained in a writing wliich is not 
registered. For instance, if the question 
to be decided is, whether a gift of a property 
is real or henami and if a letter written by 
the donor to the donee is sought to be put in 
evidence it cannot be rttled out on the 
ground that it affects immoveable j^roperty. 
What is prohibited by the section is, receiv- 
ing a document as evidence of a transaction, 
not merely receiving it in evidence, that is, 
as a piece of evidence having a beaiing on 
the question to be ultimately decided. 

Then there is another as])ect of the ques- 
tion to be considered, it is said that the 
document itself refers to immoveable prop- 
erty and we cannot, therefore, look at it for 
any purpose whatsoever. This argument 
appears to me wholly untenable, in view of 
the decision of the Ihivv Council in Vewada 
Filial V. J ecvaralhnammtd (lo) where their 
Ivordships, holding that th.e recitals in certain 
petitions could not be used as evidence of a 
gift, still held that the petitions could never- 
theless be referred to as explaining the 
nature and character of the ])ossession 
thenceforth held by the donee. 

Now, turning to Exhibit V it affords 
clear evidence of conduct from which an 
intention to divide on the uait of of the exe- 
cutants is deducible and the declarations in 
it also lead to the same inference. Eakshmi- 
iiarayan, the first defendant, and Sita- 
ramayya, the deceased husband of the se- 
cond defendant, who arc the executants, 

(ic) 5^ Ind. Cas. yoj; ^ \ M. 244; (i iq) M. W, N. 
724; 10 b. W. 679; 24 C. W. N. J40: 38 M. b. J. 
313; 18 A. b, J. 274; 2 U. P. L. R. (B. C.) 64! 22. 

It, R. 444; 46 I, A. 285 (P. C.)* 


begin by describing the document as a 

Eist of shares of division**. Lands arc 
first divided, then the residential house. The 
debts are said to amount to Rs.i,o6o i4-to. 
Thev aic divided and the document contains 
the statement: “Roth of ns have agreed to 
the said shares and effect settlement with- 
out any dispute whatever.” The treasure- 
box and cart also dixnded and the document 
contains the further recital, “ out of the 
hayricks, the northern side of the hayrick 
has fallen to Lakshminarayaii’s share and 
the southern side to Sitaramayya’s share.** 
All the co-parccners not beinu parties to 
this document, it did not effect an immedi- 
ate division in status, but the document is 
the clearest possible indication of the inten- 
tion of the oecutanls to remain divided. 

We have been referred to some evidence 
that this intention has been communicated 
to the plaintiff , but the question was not 
definitely before tlie minds of the ])arties 
and it seems to me that the proper ord(*r to 
make would be to diiect an additional issue 
to be raised, whether there was a division in 
status between the members of the joint 
family cbiriiig the lifetime of second defend- 
ant’s husband and to allow the parties to 
adduce evidence in regaid to this issue. It 
is scarcely necessary to add that, to effect 
a division in status a dociinunl is not ne» 
cessa y and ex^idcnce may be given of acts 
of jiarties or declarations independent id 
any doenment. As the attt'iition of the 
SubouliiKite Judge wa^ not direc ly c'llled 
to this viuestion, theie being no issue uihui 
the point, and the District Judge has alto- 
gether failed fo c n iderit, 1 think the course 
suggested would be the proper conrs to 
foilow. The order of the District Judge 
remandin 1he suit for disposal will stand, 
but the Court of fust instance will be direct^* 
ed to frame an additional issue in the terms 
already mentioned and to try i'. 

Spencer, J.— I agree with my lamed 
brother both, as to the admissibility of 
Exhibit V to prove division of status and as 
to the order proposed by him to be made 
for an additional issue to be framed. 

I adhere to the opinion which I expressed 
in Avvakuili Mankondan v, Periasami Koun- 
dan (2), following what Sankaran Nair, J.,said 
in Suhrahmania Aiyar v. Savitri Animal (6), 
that even an unregistered doenment can be 
used as evidence of an intention on the part 
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ot members of an undivided family t-o be- 
come divided in status. I am glad to find 
that m>^ learned brother agrees with the 
opinion which I then gave and that there 
have been several later pronouncements of 
great weight which tend to show that my 
\^iew was correct. 

1 have the highest respect for the opinion 
of Sadasiva Aiyar, J., but I think he 
stretched too widely the meaning of the verb 
“ affect’' in section 4c) of the Registration 
Act. All sorts of transactions may remotely 
affect immoveable property. Section 49 
of the Registration Act has to be read 
in the light of section 17 of the same 
Act and section qi of the Ivvidence Act. If 
this is done, the word “affect" will be seen 
to be only a compendious term for express- 
ing the longer phrase, of “purporting or 
operating to create, declare, assign, limit or 
extinguish, whether in present or in future, 
any right, title or interest whether vested 
or contingent." Thus, applications for the 
mutation of names in the Government re- 
gisters or agreements to become divided in 
status may be said to "affect", in an indirect 
sense, immoveable property but they do 
not themselves purport to pass any right to 
immoveable property and so do not require 
to be registered. The decision of the Privy 
Council in Varada Pillai v. Jecvaralhnammal 
(lo)hasmade this clear as regards the former 
kind of documents. On the same principle, 

I think that documents which are instru- 
ments of partition, as defined in section 2 
(15) of the Stamp Act, that instrument 
whereby co-owners of any property divide 
or agree to divide such property in severalty, 
are required by section 17 of the Indian 
Registration Act to be registered when the 
property to be divided is immoveable prop- 
erty over Rs. 100 in value, and if they are 
not so registered they cannot, by reason of 
section 49, be admitted as evidence of the 
transaction they purport to effect; but they 
may be used for the collateral purpose of 
proving divison of status among the parties 
to the documents. When so used they do 
not "affect" immoveable property nor is the 
division of status a " transaction affect- 
ing immoveable property" in the sense 
intended by the Act to be given to the word 
"affeqt". Documents that do not fall un- 
der the above description are not recjuired 
to be registered at all, and are admissible 
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in evidence without registiation. All costs 
hitherto incurred to be costs in the cause. 
V. N. v. Order accordingly 

w. c. A. 


ALLAHABAD BiaH COURT. 

Letters Patent Appeal No. 164 of 1921. 
December 7, 1922. 

Present : — Sir Grimwood Mears, Kt., Chief 
Justice, and Justice Sir P. C. Banerii, Kt. 
Lala KHUNNU MAL and anothep 
-- Plaintiffs- Appellants 
versus 

INDARPAL SINGH and others — 
Defendants — Respondents. 

Transfer of Property Act {IV of 1882), ss. 83, 
84, 103 — Deposit under s, 83— Minor niortgaf^ee — 
Cessation of interest — Appointment of guardian. 

In the case of a deposit, under .section 83, Transfer 
of Property Act, where the mortgagee is a minor, 
interest does not cease to run under section 
84 of the Act, unless the depositor gets a guardian 
of the minor appointed under .section 103 of the 
Act, inasmuch as no one can withdraw the deposit 
on behalf of the minor unless a guardian is appoint- 
ed by the Court, (p. 270, col. 2.) 

Where the mortgagee is a person who is unable 
to draw the money out of Court, it is necessary 
that a guardian ad litem should be appointed, and, 
therefore, unless such a guardian is appointed it 
cannot be said that the mortgagor has done all 
that was necessary for him to enable the mort- 
gagee to draw the money, (p 279, col. 2.) 

Section 103 was intended to provide for pre- 
liminary proceedings to be adopted by a mort- 
gagor before making a tender or a deposit, and 
it could not have been the intention of the section 
that the mere making of an application would be 
sufficient, but that there should be a person ap- 
pointed by the Court to whom a tender could be 
made or by whom a deposit could be taken out 
of Court, (p. 270, col. 2; p 280, col. I.) 

When a guardian has been appointed by the 
Court under section 103, Transfer of Prop r>rty Act, 
it is open to the person making a deposit of the 
mortgage- money to pay up the difference of. 
interest between the date of the original deposit 
and the date of the appointment of the guard ian, 
and in a case uhere such a deposit has been made 
and the full amount has been deposited on the 
date of the appointment of a guardian, iurther 
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interest on the principal amount of the mortgage 
ceoses under the provisions of section 8^ of the 
Act. (p. 280, col. I.; 

Pandurang hahu Parah v. I^lahndi’ji ]\}rresh- 
vav Gokhal(\ 27 B. ; 4 Pom. Iv. K. 714 and 
Shro Saran Chaudhri v. Pajn Lagan Pas, Iiid. 
Cas. 413 ; 19 A. h, J. 852; 44 A. 64; 1922* A, I. 
R. (A.) 355, relied upon. 

Letters Patent Appeal under section 
10 from a judgment of Mr. Justice 
Lindsay, reported as 64 Ind. Cas. 907. 

Mr. Diir^a Charan Banerji, for the Appel- 
lants. 

Mr. Peari Lai Banct'ji, for the Respond- 
ents. 

JUDGMENT. 

Banerji, J. — This appeal under the Let- 
ters Patent has been brought in consequ- 
ence of a difference of opinion 
between two learned Judges of this Court. 
The suit was instituted by the plaintiffs 
to recover money due upon their own mort- 
gage and to redeem an earlier mortgage. 
The controversy before us relates to the 
claim for redemption of the earlier mortgage. 
The mortgage in favour of the plaintiffs 
was made on the 7th of vSeptember 1913, 
and it provided that the mortgagee should 
withhold out of the consideration for the 
mortgage Rs. 2,425 payable upon an earlier 
mortgage of 1910. On the 24th of vSeptem- 
ber 1913 the present plaintiffs made an 
application to the Court under section 83 
of the Transfer of Property Act, and offered 
to deposit Rs. 2,425 mentioned above as 
the amount due to the pr.or mortgagees. 
The actual deposit was made the following 
day. Two of the mortgagees happened 
to be minors, and an application was made 
to appoint a guardian ad litem to the minors. 
Notice could not be vServed and various steps 
were taken and the matter was prolonged 
till the 13th of May 1914, when the father 
of one of the minors was appointed his 
guardian ad litem. The mortgagees refused 
to withdraw the money deposited on the 
ground that it was not sufficient to discharge 
the mortgage. After this, the plaintiffs did 
nothing until they instituted the present 
suit in 1919. 

The question which was raised in that 
‘ uit was whether interest should have ceased 
from the date of the deposit on Ihe 25th of 
September 1913 On this point the lower 
Courts differ d in opinion. The lower 
Appel ate Court held that additional 


interest was payable and interest did not 
cease from the date of the deposit. Upon 
second appeal to this Court the learned 
Judges before whom the case oanie (Lind- 
say and Stuart, JJ.) differed in opinion; 
the former held that the view taken by the 
Court below was correct. 

We have considered the matter and we 
agree with the view taken by Mr. Justice 
lAiidsay. Section 84 provides that in 
the case of a deposit made under section 
83 interest shall cease from the day 
on which the mortgagor has done all that 
has to be done by him to enable the mort- 
gagee to take the amount out of Court. 
Where the mortgagee is a person who is 
unable to draw the money out of Court, 
it is necessary that a guardian ad litem 
should be appointed — and, therefore, unles.s 
such a guardian was appointed it cannot 
be said that the mortgagor had done all 
that was necessary for him to enable the 
mortgagee to draw the money. Where the 
mortgagee happens to be a person incapable 
of entering into a contract, section 103 lays 
down the mode in which the mortgagor 
has to act in order to enable the mortgagee 
to take away the deposit made in Court. 
According to the provisions of that section, 
in the case of such a mortgagee, the mort- 
gagor has to apply to the Court to have a 
guardian appointed ‘n the manner provided 
for in Chapter XXXI of the Code of Civil 
Procedure which now coi responds to O. 
XXXII t f the present Code of Civil Pro- 
cedure. Under that Order the Court may 
appoim a guard’an for tlie . uil upon ap] li- 
cation made by the plaintiff or by th. guar- 
dian. In a caie like the one before us it was 
the duty of the present plaintiffs, who ^:tood 
in the shoes of the mortgagors, to appl\ to 
the Couit lO have a guardian appointed 
inasmuch as no one could with a raw the 
deposit on behalf of the minors unle:S 
there was a guardian appointed by the Court. 
It seems to us that the mere fact of making 
an application would not enable any one 
to withdraw the money on behalf of the 
minors unless a person was appoint d 
guardian ad litem b}^ the Court. It was, 
thcielore, inciiml ent on the luoitgagor, 
or his repr s^iitative, to see that a proper 
g a di n was appointed by the Court. It 
se.nis to us that secti m 103 was int.nded 
1 ) provide fo; preliminary proceedings to 
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l)t‘ adoptive] hy n mortgagor before making 
a lender or a deposit, and it could riot have 
])een the iutetilioii of the section that the 
mere making ol an application would be 
sutheient Imt that ^liere should be a ])er^on 
appoint(*d by the Court to whom a tender 
could be made, or by whom a deposit could 
be taken out ot Court. 

TJic <jues1iou was thoroughly considered 
hy the Bombay Higli Court in the case of 
Pundmaufi Babii Parab v, Mahadaji Mor- 
eshvar Gokinilc (i) and we agree with much 
oi what was said by the learned Chief Jus- 
iice in that case. ]\lr. Justice vStuart in 
his dissentient judgment refers to the fact 
that in some cases considerable inconveni- 
ence might arise bv reason of a jiroposed 
guardian impn)])erly refusing to act as 
guardian. It such a case arises it wall Le 
in the power of the Court tc* appoint an 
Officer of the Court as guardian ad li/cm 
with effect from the date on wdiich the pro- 
])osed guardian improperly refused to act 
oil behalf of the minor, and in that way the 
inconvenience* which repeated refusals by 
proposed guardians might cause may satis- 
factorily be remedied. When a guardian 
has been aiipointed by the Court it should be 
open to the jierson making a deposit of the 
inortgage-inoiiey, to pay up the diilerence 
of interest between the dale of the original 
deposit and the date of tlie apiiointineiit 
of th(^ guardian, and in a case where such 
a deposit has been made, and the full amount, 
has been deposited 011 the date* of the ap- 
pointment of a guardian further intere.st 
on tile ]>rind])al amount of the mortgage 
slaailcl, under the provi.sions of section 84, 
c'case. Our attention lias been drawn to 
the case (d .S7/^v Sayan Chatidhri v. Ram 
Lagan Das (a) decided by Mr. Justice bind' 
say and Mr. Justice Stuart, in that case 
an application was made under section 8j 
of the Transfer of Property Act, and 
the Court was asked to issue notice to 
the mortgagee wdio was a minor under 
the giiardianslnp cf his father. It was held 
that the application was irregular, inasmuch 
as no application to have a guardian ap- 
pointed under section loj had been made, 
and that it was not sufficient merely to state 
in the application under section 83 that 
fx) 27 B. 23; 4 Bone L, R. 714. 


{2i Ind. Cas, 413; 10 A, b. J, 
(X 9 ? 3 ) A. J. R, A.) 335. 
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the mortgagee was a minor under the guar- 
dianship of his father and leave it to the 
Court to take steps to appoint a proper 
person to rejuesent the minor. Agreeing 
as We do with the opinion of J\Ir. Justice 
bindsay, we must dismiss the appeal with 
costs inrliiding fees on the higher scale. 

.s. D. 

A ppeal dism i ssc'd , 


PATNA HIGH COURT. 

Appeals fpom Original Decrees Nos. 190 

AND 191 OF 1920 AND CiVIL REVISION 
No. 19Q OF 1920. 

December 6, 1922. 

Present: — Mr. Justice Das and Justice 
Sir John Bucknill, Kt. 

In r. A. No. 190 OF 1920. 

MUHAMMAD WAHICB HUSSAIN— 
Plaintiff— Appellant 
versus 

Saiyid ABBAS HUSSAIN and anothers — 

Plaintiffs and another — Defendant — 

REvSPONDENTS 

In K. a. No. 191 OF 1920. 

TJaji Saiyid Abl NAWAB— Defendant — 
Appel J. ANT 
versus 

Saiyid ABBAS HUSSAIN and others— 

Plaintiffs— Respondents. 

In C. R. No. 199 of 1920. 

Saiyid AHAMAD NAWAB HUSSAIN 
— Petitioner 
versi^s 

Saiyid ABBAS HUSSAIN andothers— 
Opposite Party. 

Civil PYOcedute Code [Act I' of KjoS), ^)z^ 
suit under- Def^ariure from arrangement of auth< r 
of trust Jurisdiction of Court Scheme, framing of 
— Court, duty of Decree, form of. 

The in.stitntion of a suit under the ] revisions 
of section 92 of the Civil Procedure Code attracts 
the jurisdiction of the Court, and the Court has 
complete power to make .sue appointment of a 
tru.stcc as it c-onsiders propir in the circumstances, 
though the appointment may involve a derpartnre 
from the arrangement contemplated in the constitu- 
tion of the tru.st, but, except for a very strong reason, 
the Court ought not to depart from the arrangement 
contemplated by the settlor, (p. 281, col. 2.) 

Where in a suit imder section 92 of the Civil Pro- 
cedure Code the Court refuses to frame a scheme to 
safeguard the interest of the trust. ?t dcgliaes a 



Vol yi] INDIAN CASES. 281 

MUHAMMAD WAIlKB HUSSAIN V. ABBAS HUSSAIN. 


jurisdictiou wliK'h clearly it is its duty to assert. 
'J'lie fa(‘t that the trust deed does not contemplate 
a scheme is no reason why a scheme should not be 
trained by the Court, (p. 282, col. 2 ) 

In a suit for the administration of a jnddic trust, 
it is necessary that in the decree liberty should be 
reserved to the parties to apply from time to time 
and so often as may be necessary, for the direction 
of the Court for adniinisterinp^ the trust, (p. 282, 
col. 2.) 

Appeal from an order of the District 
Judge, Muzaffarpur, dated the loth July 
1920. 

Messrs. A khari and Hasan Jan, for the 
Appellants, in F. A. N:). 190 of 1920. 

Messrs. Manoliarlal and S. C. Miticr, for 
the Respondents. 

Messrs. Sidian Ahmad, Tahir and A U Khan, 
for the Appellant, in F. A. No 191 of 1920. 

Messrs. Manoliarlal and 5 . C. Mil ter, for 
the Respondents. 

Messrs. Sultan-ud-Din Hussain, and 
Bhagwan Prasad, for the Petitioner, in C. R. 
No 199 of 1920. 

Mr. wS. C. Miner, for the Oi)posite Party. 

JUDGMENT. 

Das, J. — These appeals raise three 
important questions ; first, the validity of 
the appointment of Abbas Hussain as the 
mutwalli of the endowment ; secondly, the 
propriety of the order of the learned District 
Judge in directing Haji Syed Ali Nawab, 
appellant in First Appeal No. 191 of 1920, to 
l^ay to the plaintiffs the costs of the suit ; 
and, thirdly, the necessity of framing a scheme 
or the administra ion of the trust funds. 
The cross-objection presented on behalf 
of Abbas Hussain raises tlie question whether 
the learned District Judge should not have 
directed II aj vSyed Ali Nawab to render an 
account of his dealings with the trust estate. 

It will be convenient, first, to dispose 
of the cross-objection. 1 think, there was 
more or less an understanding between the 
parties that, if Haji Syed Ali Nawab volun- 
tarily tendered his resignation of his office, 
the plain-. iff s would waive the question of 
accounts as against him. The order of 
the loth December 1919 sugges's that 
there was such an arrangement between 
the pa I ties. I must assume that the learned 
Judge, in declining to direct -an account as 
against Haji Syed Ali Nawab, had in liis 
mind the existence of such an arrangement. 
The cross-objection must be dismissed. 

Coming now to the appeals, the question 

most seriously pressed before us is, that the 


learned District Judge .should not have 
set asidj the election of Ahmed Nawab by 
the lespecUible Shiahs of Muzaffarpur, and 
apj)oiiited Ab):)as Hussain as the mutwalli 
of the endowment. As Abbas Hussain is 
now dead, I do not think that it is nece.ssary 
for us to determine this (jnestion. If it was 
necessary for us to determine this question, 
I would find it dfficult to maintain tlie order 
of the learned District Judge. I must not, 
however, be understood to assent to the 
i:)roposition that the Court has no j^ower 
to depart from the arrangement 
contemjffated in the wahfnamah. Tlrj 
institution of a suit under the provi- 
sion of section 92 of the Civil Procedure Code 
attracts the jurisdiction of the Court, and 
the Court has complete power to make such 
appointment as it considers proper in the 
circumstances, though the appointment may 
involve a departure from the arrangement 
contemplated in the constitution of the trust. 
There is no legal restriction in the i^ower of 
the Court ; but, although there is no legal 
restriction, the Court ought not to depart 
from the arrangement contemplated by the 
settlor except for a very strong reason. 
The deed of trust vests the power of ap- 
pointment in the respectable Shiahs of 
Muzaffarpur. The respectable Shiahs of 
Muzaffarpur, by a majority of votes, elected 
Ahmed Nawab as the mutwalli of the endow- 
ment. Although the power of the Court 
was in no way restricted, still, the Court 
should have been more careful in enquiring 
whether it was necessary that the election 
of Ahmed Nawab be set aside, and another 
appointment made by it. The learned 
Judge thought that Ahmed Nawab had 
procured his election by offering bribes to 
the electors. If he is right in his view that 
bribes were offered by Ahmed Nawab, we 
could not interfere with the exercise of his 
discretion in the matter But I have anxious- 
ly considered the evidence in the case, and 
1 have come to the conclusion that the 
evidence, even if believed, does not establish 
the guilt of Ahmed Nawab in the matter. 
It is unnecessary to pursue the subject any 
further ; for, in my opinion, Abbas Hussain 
being dead, the question does not arise for 
our consideration in these appeals. The 
learned Government Advocate, indeed, in- 
sisted that we ought to hold that Ahmed 
Nawab was properly elected in a constitu- 
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tional way ; but, a« I have said before, the 
power of tiu* Cortt, in t]ie matter the 
appointment, was unrestricted ; and, though, 
if we had to decide the question for the first 
time, we miglit say that there was nothing 
in the case wdiich would induce us to set 
aside the ejection of Ahmed Nawaib. we 
could not, on the materials before us, go 
further and hold, that the Court should 
have appointed Ahmed Nawab as the nwf- 
wain. All that we need say at this stage 
is this : that, in the fresh election which 
must be held it wall be open to Ahmed Nawab 
to offer himself as a candidate, and that the 
Court, in making the ai^poiiitment. ought 
to give due weight to the wishes of the 
respectable Shiahs of Muzaffaiqmr. The 
considerations which weighcvl wilh the 
learned District Judge are not, in my opinion, 
sufficient to disregard the arrangement 
contemplated in the constitution of the 
trust. I am, of course, not accepting his 
finding that Ahmed Naivab secured his 
election by offering bribes. 

The next question is, wdiethcr the Court 
was right in directing Haji Syed Ali Nawab 
to pay the costs of the suit. The co^ls 
were in the discretion of the learned J udge, 
and I am not prepared to say that the learned 
Judge exercised his discretion unreasonably. 
It is quite true that Ilaji Syed Ali Nawab 
tendered his resignation of his office, and 
that his resignation w^as accepted by the 
Court. But on the finding of the Court, 
the suit was an entirely proper one, and 
was rendered inevitable l)y reason of the 
gross mismanagement of the trust estate 
by Haji Syed Ali Nawab. 

First Appeal No. iqi of 1920 faih> and 
must be divsmissed. 

There is an additional question raised in 
First Appeal No. 190 of iqeo, namely, the 
question whether the learned Judge* .should 
have framed a scheme to safeguard the 
interests of the endowment. Ti:e i)dlant 
has raised the quedion in the memorandum 
of appeal ; but Mr. Akbari, appearing on 
behalf of the appellant, did not press it 
before us. But since the trust estate is 
tefore us, we think it right that we should 
. expresi our opinion on tliis point. The 
view of the learned Ju^'ge may be stated 
in *his own words : “ The trust-deed does 

not appear to contemplate any scheme. 
It says that every trustee is bound to keep 


accounts of the income and expenditure, 
so that he may show them in case they are 
demanded for inspection by the family 
members or the gentry of the town, or the 
Court. A suggestion has been put forward 
that a managing committee should be 
appointed, but such a body is not contem- 
jffated in the deed, and I could not get the 
names of an\’' three persons willing to act 
and commanding the confidence of the 
])artics. In the high state of tension now 
existing in the local Shiah community, even 
if such a committee could be established, 
it would be liable to develope only into a 
faction fight. In my opinion, it will be 
sufficient if a direction is given to the mut- 
walli to frame a budget for each year and 
to file it and also accounts for the past year 
in Court wdiere they will be open to inspection 
and criticism.” 

It is too late in the day to assert that, 
because the tru.st-deed does not contemplate 
a scheme, a scheme should not be framed 
by the Court . In ref using to frame a scheme, 
the learned Judge declined a jurisdiction 
which clearly it was his duty to assert. It 
is not, in my opinion, sufficient to direct 
the miiiwalli to file his accounts in Court. 
There ought to be a small committee con- 
.sisting of three respectable Shiahs of Muzaf- 
tarpur to check the accounts, as filed in 
Court, of the mufwalli, and to exercise, not 
control, but superintendence, over the 
miihwalli. I think that this committee 
should be appointed by the learned District 
Judge. 

The decree is defective in another respect. 
I'he suit is one for the administration of a 
laublic trust, and it is necessary that liberty 
to apply should be reserved to the parties. 
T1 k‘ effect of making such a j)rovision is, 
that the suit is kept alive and it is possible 
for the parties to take the direction of the 
Court from time to time and so often as 
may be necessary. To take the present 
case, there is no power in the Court to appoint 
a succe.ssor to Abbas Hussain or to direct 
a fresh election, since the decree has made 
no provision for such a contingency. It is 
to prevent a multiplicity of suits that the 
Courts in administrative actions, reserve a 
liberty to the parties to apply from time to 
time and i o of en as may be necessary. 

First Appeal No. 190 of 1920 succeeds 
in part, I would vary the decree passed 
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by the Court below by providing that a 
committee of three respectable Shiahs of 
Muzaifarpur be appointed by the learned 
District Judge to check the accounts of 
the mutwalli as filed in Court and to exercise 
superintendence over the mutwalli, and that 
liberty be reserved to the parties to apply 
from time to time and so often as may be 
necessary. 

It will now be open to the parties to apply 
to the learned District Judge for appoint- 
ment of a new mutwalli in the place of Abbas 
Hussain and to take immediate steps for 
the protection and preservation of the trust 
estate. It will also be open to the parties 
to appl}’ to the learned District Judge for 
the appointment of committee to examine 
and check the accounts of the mntxmlli 
as filed in Court and to exercise supervision 
over the mutwalli, and for the framing of 
rules in this connection. 

There will be no order as to costs. 

Civil Revision No. 199 of 1920 'Tliis 
application fails and must be refused. There 
will be no order as to costs. 

BucknilbJ.- I agree. 

Appeal No. 190 allowed in 'bavi ; 

Appeal No. T91 dismissed. 

w. c, A. Application dismissed. 


ALLAHABAD HIGH COURT. 

Civii< Revision No. 114 ok 1922. 

December 19, 1922. 

Present: — Mr. Justice Ryves. 

BEHARI I/AL— AprucANT 
versus 

MAQSOOD AI/I - Opposite Party. 

Civil Frocedxitr. Cede {A^t V lyoSb O, IX, 
rr, 8^ fov default - Restoration, 

If, wlifin CL civil case is called for hearing, the 
plaintiff, instead oi putting in an appearance in 
Court, goes to fetch his Pleader appearing in another 
Court, and in his alxsence the case is di.smissed 
for default, he is not entitled as ’of right to have 
it restored, hut the High Court may order its 
restoration, it in its opinion justice will be done 
by awarding co.sts to the defendant to indemnify 
him for any loss he may have been put to owing 
to the fault of the I'laintiff. 

I.alta Prasad v. Ram Karan, 14 Ind. Cas. 187; 
34 A. 426; 9 A. L. followed* 


Civil revision from an order of the Judge 
of the Court of Small Causes at Cawnpete, 
dated the 2()th September 1922. 

Mr. Jiam Nama Prasad, for the 
Applicant. 

Mr. S. N. Mukerji, for the Opposite Party, 

JUDGMENT. — This is an application 
in civil revision, asking this Court to set 
aside the order of the Judge of Small 
Causes at Cawnpore, refusing to restore a 
suit which had been dismissed for default. 
There is not really any serious dispute as 
to the facts. The suit was to recover 
money on a bond. On the date fixed 
for hearing, the plaintiff was present in 
Court but he left the precincts of the 
Court to attend a criminal case in which 
he was engaged. On return to the Small 
Cause Court he heard that his case was 
about to be called on. He went to call 
his Pleader but the Pleader was at the 
time engaged in cross-examining a wit- 
ness in another Court and he was not able 
to attend the Small Cause Court till after 
some little time. In the meantime, the 
case was called on and, as is usual in the 
M o/wssi/ Courts, the names of the parties were 
called out by the peon outside and inside the 
Court. The plaintiff was present and must 
have heard his name being called but he did 
not go into Court but apparently went 
after his Pleader. There was a delay of some- 
tiling like 45 minutes before the plaintiff 
and liis Pleader were able to come to the 
Court and by that time the suit had been 
dismissed for default. The plaintiff applied 
to #have the order set aside and as the 
Court put it : “ The only ground on which 

he bases his case is that as his Vakil was 
engaged he could not attend. But the 
plaintiff himself could attend. He could 
take time. Instead of this he deliberately 
left the precincts of the Court. He did 
not even respond to the call of the peon 
while he was a few yards away. The Court 
had to wait for 45 minutes.” 

I am not prepared to say that the plaint- 
iff has made out such a case that he could 
reasonably ask the Court as of right 
to restore his case, but I think under, the 
circumstances, inasmuch as he was pre- 
sent in Court and had come there 
for the purpose of prosecuting his case, 
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and his witnesses were there appa- 
rently, at any rate, he was ready to go on 
with the case and would have done so if 
his Vakil had been able to come at once, 
because he was either too timid or 
too foolish to conic into Court without 
his Vakil and ask for the Court’s indulgence, 
that he should be punished by having his 
claim dismissed without a hearing 
and without a possibility of trial. This 
case is very like the case rejxirted in Lalta 
Prasad v. Ram Karan (i) and, .so much 
so, that I feel I ought to follow it. I think 
justice will be done by putting the plaint- 
iff on tenns. 

I set aside the order of the Court below 
and direct the Court to restore the 
case to its original Jile and after giving 
sufficient notice to the parties to proceed 
with the trial according to law, subject to 
this proviso that within 15 days of the 
receipt of this order in the Court below the 
plaintiff deposits Rs. 50 which will be made 
over to the defendant in any event to in- 
demnify him for any loss he may have been 
put to owing to the fault of the plaintiff. 
If this money is not deposited witliin the 
time then this application will be held to 
have been rejected and no further orders 
will be necessary, that is to say, if within 
15 days’ time of the recti]>t of this order 
by the Court below the money is not jxiid 
into Court, the learned Judge of the Small 
Cause Court will consider this a])plication 
rejected and will not i)roceed with the case. 
There is no order for costs. 

s. D. Order set aside. 

(i) 14 Ind 187; >4 A, 4?6; <» A h , J; 

666 , * 
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ClIAND MAHATAB. 

CALCUTTA man court. 

Appbai^ krom AppeUvATB Decrees Nos. 
1975 AND 2058 OF 1919. 

June 29, 1922. 

Present : — Sir Lancelot Sanderson, Kt., 
Chief Justice, and Mr. Justice B. B. Chose. 

JATINDRA MOHAN CHAKRA VARTI 

AND OTHERS - DEFENDANTvS — AppEI,I.ANTS 
versu'i 

Hon’bee Sir BIJOY CTIAND MAHATAB 
— Pr,.\TNTiFF — R espondent. 

Bengal Tt'itancy Act {VI TJ 0/ 1885), s, 167 
• — A nnulnifvl of 'tncnmhrance — Nottce, if essential — 

Ipfycal, second— P aintijt , if can ask for remand for 
prodifcmg new evidence. 

The Bengal 'J'enancy Act makes it imperative 
that notice as provided hy s 107 should be served 
for the purpose of annulment of an incumbrance, 
(p 285, col. 2.) 

A plaintiff one lit to come to Court with a definite 
siatement of facts iiecessar\ for him to .succeed 
in his case ana with all his evidence, an 1 is not 
entitled in second appeal to ask for a remand to 
enable him to prove a fact by new cvideii e. 
(p. 286 col. 2 ) 

Appeals against tlie decrees of the Dis- 
trict Judge, Bankura, dated the 8th 
July 1919, affirming the decrees of the 
Munsif, Second Court a: Bishanpur, dated 
the 2()th January iqi8. 

Babu Lhcarkanaih Cliakravuriy (with him 
Ihibu Peary Mohan Chatterjec), for the 
Appelant^ — heads of defence are: — 

;j) That the notice.'^ under section 1O7 of 
the 13 engal Tenancy Act were not properly 
.served. 

(2)That they were not served upon all the 
iiicuiubiaiK'cs. 

(j) That the notices were served too late. 

(4) That the suit was baned by limitation. 

(5) That the 'juestion of the right of occu* 
j 'dney set up by the .second class defendants 
Has not been rightly determined by the 
low'er Appellate Court. 

(6) That the thaks relied upon by the 
jdaintiff do not prove his little. 

There is absolutely no evidence on the 
record to show that the notices to annul the 
jncumbrances were served within one year 
of the plaintiff’s coming to know of their 
e xistence. On this ground alone the plaintiff’s 
suit is bound to fail. 

Dr. Divarkanath Mitter (with him Babu 
Surat Kumar Mitier), for the^ Respondent — 
On the (jue^tiou of the service of notice 
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the liiiclings of the Courts below are 
conclusive. 

[Ghosk, J. — In the plaint the plaintiff was 
bound to state when he came to know of the 
incumbrances.] 

On the evidence which was adduced bo^h 
the Courts below have held that the provi- 
sions of section 167 of the Bengal Tenancy 
Act were complied with. It there is any 
doubt in your Lordshipb mind as to the 
exact date on which the plaintiff came to 
know of the incumbrances the cases may be 
remanded for a linding on that ])oint. 

Then, the last word has not yet been said 
on the (tuestion whether adverse possession 
is an incumbrance, within the meaning of 
section 167 of the Bengal Tenancy Act. 1 
would contend that adverse possession is 
not an incumbrance and consequently no 
notice was necessary. See Bipradaii Pal 
Chowdliiivv V. Kaniini Kmnat' Lahiri (i)aud 
Manmaiha Nafk Aldlcf v. Anaih Bandhu 
Pal (2). 

Babu D'dL'uykanath Chakravady was not 
called upon to reply. 

JUDGMENT. 

Ghose, J.““ These two appeals are by the 
defendants and they arise out of two suit.s 
brought by the plaintiff for possession of 
certain lands on the ground that the defend- 
ants had been in possession of these lands 
adversely to the putnidars of the mahals to 
which the.se lands apjrertain for over twelve 
years. It is alleged that the putnis were 
created in 1849. The plaintiff purcha.sed 
these two mahals which are named Mono- 
harpur and Bankati in execution of a 
rent-decree in May 1905. The plaintiff is the 
Zemindar. The plaintiff says that the de- 
fendants are incumbrancers on the lands 
and he purchased the mahals with power to 
annul all incumbrances under the pi o visions 
of the Bengal Tenancy Act. There are two 
sets of the defendants. The first set alleged 
that these lands are their brahmotier granted 
to them by a former Raja of Bishanpur in 
the year 1754 and they gave a permanent 
lease of these lands in 1843 to the second 
set of defendants who claim as cultivators. 

(1) 06 Ind. Cas. 074; 48 I. A. 499 at p. 507: 
41 M. J. 038; 15 L. W. 180; >0 M. b. T. 138; 20 
C W. N. 465; 49 C. 27: 4 U. P. b. R. (P. C.) 53; 
(1922) A. I. R. vP. C.; 48 (P. C.). 

(2) 50 Ind. Cos. 2221 23 C W.N, 201. 


The plaintiff alleges that he had served notice 
under section ibj of the Bengal Tenaiity Act 
for annulment of the incumbrances and 
seeks to recover possession of these lands in 
suit, the area of which in each case is small, 
being only about 4 his^has and 6 highas, * The 
Bengal Tenancy Act makes it imperative 
that notice should be served for the purpose 
of annulment of an incumbrance, and ^.ub- 
section (i) of section 107 of the Act luns in 
these terms 

“ A purchaser having power to annul an 
incmnbrance under any of the f ongoing 
sections and desiring to annul the same, may, 
witliin one year from the date of the ^ale or 
the date on which he lirst has notice of the 
incumbrance, whichever is later, piesent 
to the Collector an ajjplic ation in wiiting, 
requesting him to serve on ihe inciinibran- 
cer a notice declaring that the incunibjaiice 
is annulled. " The application, it is alleged, 
was pre.sented in March 1915, that is, about 
ten years alter the date of the sale. There- 
fore. it was not done within one yeai from 
the date of th sale. The plaintiff can only 
succeed if he can prove that the application 
was made within one ytax of the date on 
which he first had notice of the incumbrances. 
In the plaint, the jdaiiitiff dots not state 
anywhere, as he ought to have sta ed, when 
he actually had notice oi these incunlbrance^. 
He states in paragraph 7 of the plaint: 
“ That the plaintiff has now come to know 
that at the time when the puiiii of the afore- 
said two lots was gi anted, ihe land of M uuzah 
Monoharpur mentioned in Schedule (ka) 
and ot Mouzah Bankati mentioned in Sche- 
dule (kha) were lying putit as khals and 
bunds. Thereafter, during the period of 
the putni, these were graoually reclaimed 
and became fit for cultivation and the de- 
fendants in collusion with one another 
trespassed into the lands mentioned in Sche- 
dules [ka) and [kha) and came into posses- 
sion of these lands without having any right 
thereto, through the carelessne s of the 
Puinidars of both the mouzahsP In order 
to enable the plaintiff to succeed in his suit, 
the plaintiff must apply for the service of 
novicc of annulment under section 167 of 
the Bengal Tenancy A t within one year of 
his knowledge of the incumbrance. The judg- 
ment of the lower Appellate Court on this 
point is his : — 

"The learned Pleader for the appellant 
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drew my attention to the fact that there 
was no evidence in the case to show that 
notices under section 167 of the Ben^^al 
Tenancy Act had bem served wi hin a year 
of the plaintifi’s coming to know of the exist- 
ence of the incunib ance^. But the evi- 
dence of the plaintiff’s Amin, Dina Nath 
Bhadra, would show that he came to know 
of these incunib ances when surveying the 
ptUni taluks on behalf of his ma'^ter only in 
Falgoon 1321 B. and this was only a 
few months before the notices under section 
167 of the Bengal Tenancy Act were taken 
out for service,” The judgmmt, therefore, 
does not state anything about the date of 
the plaintiff*;’ knowledge of the incumbrance, 
but only speaks of the knowledge of the 
plaintiff’s Amin, Dina Nath Bhadra. 
Therefore, the finding of the learned Judge 
is not sufficient for the purpose of holding 
that the notice, as required under section 167 
of the Bengal Tenancy Act, was served 
within one year of the knowledge of the 
plaintiff. We had the evidence read out to 
us. The Amin, Dina Nath Bhadra, does not 
himself state anything about his knowledge 
of the incumbrance, but only says that he 
came to know the lands in Falgoon 1321 B.S., 
when he was sent there to survey the 
mouzak. There were other lo,al agents of 
the plaintiff on the spot and, therelore, the 
fact that the Amin did not know anything 
of the lands before 1321 B. S., does not en- 
title the plaintiff to bring the suit on Ihc 
basis of the notice alleged to have been 
served, as there is no evidence to show that 
applications for service of the notices were 
made within the time prescribed b}^ the Act. 
This alone is sufficient to dispose o\ the 
appeals and on this ground only the plaint- 
iff's suits are liable to fail. 

I ought to state that several olher points 
were urged on behalf of the appellants 
in support of their appeals, but, having re- 
gard to our decision on the question of 
notice, I do not think that it is necessary 
for us to decide the other questions raised. 
It was urged on behalf of the respondent 
that there ought to be a remand in order to 
enable the plaintiff to adduce evidence of 
the facts required to be proved under the 
A :t. on th i ground that both the Courts 
below held on the evidence which was 
adduced that the notice wa . served within the 
time limited by the provisions of section 


107 of the B algal Tenancy Act. Bub 
having regard to the fact that the plaint 
itself does not s.ate when the plaintiff had 
notice of the incumbrance and the fact 
that, although this question was disputed 
from the very commencement by the de- 
fendants, the plaintiff did not p oduce the 
evidence that was necessary to establish 
hi', right, we do not think that the plaintiff 
can ask for a remand in order to prove this 
fact by new evidence at this stage of the 
proceedings, specially as this suit was insti- 
tuted in Tqi6, that is, about eleven years 
after the date ol the plaintiff’s purchase of 
the piUni and the litigation for lands of 
comparatively small value ha ; now 
been going on for about six years. The 
plaintiff ought to have come to Court with 
a definite statement of facts necessary for 
him to suceed in his case and with all his 
evidence. 

It is also urged on behalf of the respondent 
that the interest which the defendants have 
acquired is not an incumbrance under the 
provisions of section 16 1 of the Bengal 
Tenancy Act and, therefore, it was not neces- 
sary for him to serve any notice as pro 
vided under section 167 of the Bengal 
Tenancy Act in order to succeed in ejectment. 
Even assuming that there is substance in 
this argument, it is not open to him now 
to raise the question, he having come to 
Court on tlie allegation that the defendants 
were inciuiibraiK-ers and that the plaintiff 
was entitled to possession ol: the lands hav- 
ing, as he said, annulled the incumbrance 
as provided under the Bengal Tenancy Act. 
We are of opinion that the jfiaintiff is not 
entitled at this stage to change his wdiole 
case and rely upon soiiie other title. 

The ap])eals are, therefore, decreed and 
the suits of the plaintiff dismissed with 
costs »n all tlie Courts. 

Sandersoa, C. J. —I ly.rec. 

B. N. Appeal decreed. 
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RAM DAYAI, V. MITHOO LAI.. 

ALLAHABAD HIOH COURT. 

Second Civil Appeal No. 1080 op 1921. 

December 8, 1922. 

Present: — Mr. Justice Ookul Prasad. 

RAM DAYAD-- P1.AINTIKK 
—Appellant 
versus 

MITHOO I/AD AND OTHERS— 
Depend ANTvS — RE vSpondents. 

Hindu haw - AUenaiion — Gift by wtdoiv — Asi^ent 
by next reversioner — Hstoppel— Relinquishment . 

A reversioner’s assent to a j^ift by a widow 
doCvS not estop him from challenging the validity 
of the gift. 

The consent of a next rever.sioner does not vali- 
date a gift which is a transfer without consider- 
ation, nor can his assent amount to a relimiuish- 
nient, because, as a reversioner he has no vested 
interest to relinquish. 

Rangasami Gounden v. Nachiappa Gottnden, 50 
Ind. Cas. 49^: t? A. L. J . M. L J. 

C. L. J 5 io:- 2 i Bom. L. R- O40; W. N. 777; 

(J9T9) M.'W. N. 262: 42 M. 524: M. L. T. 5. 

L. W. 105; 4() 1 . A. 72 (r. C.). followed 

Second appeal from ^ilie decree of 
the District Judge, I'arrukliabad, dated 
the nth April 1921. 

The Hon. Mr. N. P. Asthana, for the Appel- 
lant. 

Mr. Mukhtar Ahmad, for the Respond- 
ents. 

JUDGMENT,— This is a plaintiff’s appeal 
arising out of a suit for possession of a 
zemindari share belonging to one Nand Ram 
as pnrchasci of the property from the rever- 
sioner of Nand Rym. It appears that Nand 
Ram died some time ago leaving a widow 
Musammai Gaura and a brother’s 
daughter Musammat Chunna. On the ibth 
of October 1916 Musammat Gaura 
made a gift of the property in dispute 
to her husband’s brother’s daughter 
Musammat Chunna. Gaura died in Oc- 
tober 1919 and Manbhawan was at that 
time the next reversioner to the estate 
of Nand Ram. He has sold the property 
in dispute to the plaintiff. M usammat 
Chunna has also died and her htisband, the 
defendant No. i, Mntlin Tyal, is in possession 
of the property. The ]>lainciff now brings 
the suit for possession. -The jjoints taken 
in defence were (i) that the gift by Musam- 
mat Gaura was in piirsiuincc of the Yv'^ill 
of her husband Nand Ram, and (2) that 
Manbhawan had assented to the gift in 
mutation proceedings and taken Rs. 50 
and that the plaintiff was, therefore, es- 


topped from contesting the validity ot the 
gift. The ’IVial Court found in favour of 
defendant on both the points and 
dismissed the suiL On appeal by the 
])laintiff the lower :^ppellate Court has 
come to the conclusion that Nand Ram 
did not make any oral gift as alleged by 
the defendants but it confirmed the 
decree of the First Court on the ground 
Hint Manbhawan and bis successor the 
jdaintifi are estopped from pleading the 
invalidity of the gift because of the con- 
sent g,ivcn in the mutation ])roceedings 
b}" Manbhawan. 

The plaintiff comes here in second appeal 
and his first contention is that no question 
of estoppel arose in the case and reliance 
is placed in the case of Rangasami Goun- 
den V. Nachiappa Goiindcu (i). It is true 
that the consent of the body of reversioners 
would not validate a g‘ft which is a trans- 
fer without consideration and the effect 
of tlie consent of the reversioners is only 
to show that the transfer was a valid one 
and might be taken to amount to this that 
the transfer was justified by necessity 
but this could only be in the case of trans- 
fers in which consideration passed. The 
mere consent of a next reversioner to a 
gift, however, would not validate it, nor 
could the assent of the next reversioner 
amount to a relinquishment because he 
had no vested interest which could be 
relinquished. In this case the position 
of the defemlant has not been altered by 
any act of the plaintiff. He was a gratui- 
tous transferee and his position has not 
been changed for the worse because of 
any act of the plaintiff. The lower Appel- 
late Court was, therefore, wrong in hold- 
ing that the plaintiff, the transferee from 
Manbhawan, is estop])ed from challeng- 
ing the validity of the gift in favour of 
the prcdccessor-in-iitle of defendant No. i. 

I, therefore, allow the appeal, set aside 
the decrees of the Courts below and decree 
tile ])laintiff’s claim with costs in all Courts 
including in this Court fees on the higher 
scale. 

s. J). Appeal alloxnted. 

fi) 5,0 TiuL j9S ; 17 A. L. J. 530 ; 36 M. L, 

J. 493; 29 C. L. J. : 21 Bom. L. K. 640; 23 

C. W. N. 777; (1919) M. W. N. 262; 42 M. OS’? : 20 

L. T. 3 ; 10 L. W. 105 ; 46 I. A, 72 (R. C.), 
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MADRAS HIOH COURT. 

CiviE Revision Petition No. 353 op 1922. 
September 13, 1922. 

Present' — Mr. Justice Oldfield. 
DAKSHMANA PIDIvAI and another— 
Petitioners 
versus 

APPAWAR AlvWAR AIYP^NGAR 
AND ANOTHER — RESPC )NDKNTS. 

Civil Procedure Code. ( Act V of 1908 ), O. 
XX 1 1 l,r. I (3)- Withdrawal of suit- Applirahon 
to withdraw whether terminates proceedings IV i h- 
drawal of petition for withdrawal, ivhen permissible. 

The presentation of an application by a 
plaintiff for the withdrawal of his suit, does not 
automatically terminate the proceedings in the 
suit, inasmuch as under rule i (3) of (). XXllf 
of the Civil ProccdureJ Code, the withdrawal is 
not complete until the Court has made its award 
of costs. Where, therefore, a plaintifi applies 
for withdrawal on condition that the suit is dis- 
missed without costs, unless a,nd until the Court 
signifies its intention to pass such an order, 
the petition of withdrawal does not operate 
to terminate the ]jroceedings in the suit, and 
it is open to the plaintiff, before sui:h an order 
is made, to withdraw the petition for withdrawal. 

Rajah Shumsher Bahadoorv. Mirza Mahomed AU 
Beg, 2 Agra H. C R. 158, Rambhuros Lull v, Goptc 
Beebee, 0 N. W. P. II. C. R. b(), Mukkammal v. KaU 
muthu Piilav, 15 Ind. Cas. 858 ; (1912) M. W. N. 
997, Raj Kumari Dc hi v. Nriiya Kali Debi, 7 
Ind. Cas. 892 ; 12 C. E* J- referred to. 

Petition under section 115 of Act V of 1908 
and section 107 of the Government of India 
Act, praying the High Court to revise the 
order, dated th ‘ 30th January 1922 of the 
District Court, Tinnevelly, in I. A, No. 822 
of 1921 ill Original Suit No. 4 of 1920. 

Mr. T. K. Ramachandra Iye> , for the 
Petitioner. 

Messrs. T. Narasimha Ayyangar, Chidam- 
baram Plllai and Markandam Piliat, for the 
Respondent. 

JUDGMENT. — Plaintiffs, here respondents, 
on 2ist April 1921, presented a petition with- 
drawing their suit. No order was passed on it 
at once. But on the 29th July 1921 the 2nd 
plaintiff applied to withdraw from that 
withdrawal. The lower Court, in the 
order 1 am asked to revise, has dismissed 
the first of these applications as with- 
drawn and presumably intends to proceed 
with the trial. 

The argument rejected by the lower 
Court was, generally, that authority does 
not recognise a withdrawal from the with- 
drawal of a suit. On general pxiniciples, 


there does not seem to be any reason why 
such a withdrawal should not be recog- 
nised, if always there is no question of un- 
due prejudice to any other party to the 
I>roccedings. Argument here has been based 
rather on what was implied in the argument 
before the lower Court that the original 
withdrawal must be regarded as terminat- 
ing automatically the proceedings in the 
suit and involving the suit’s immediate 
dismissal ; and that, therefore, at the time, 
when the second withdrawal joetitioii was 
filed, there were no proceedings pending 
on which it could o])erate and there was no 
previous withdrawal petition undisposed 
of, of which it could effect withdrawal. 

O. XXIII, r. 1 (i) of the present 

Code provides that after the institution 
of a suit the plaintiff may, as 
against all or any of the defendants, 
withdraw his suit or abandon part of his 
claim, and in r. i (3) there is pro- 
vision for the plaintiff’s liability for such 
costs as the Court ma,v award. The exist- 
ence of the second provision suggests 
that the withdrawal cannot be complete 
until the Court has made its award as to 
costs. It is not necessary, for reasons 
wliich will appear, to express a final opi- 
nion on the question whether, generall>3 
the plaintiff may withdraw his withdrawal 
at any time before the decree, including 
the award of costs, is passed, in case, as 
may well liax^pcn, he prefers continuing 
the litigation to complying with the Court's 
order as to costs. Authority in the appel- 
lant's favour consists in the judgment in 
Rajah Shumsher Bahadoor v. Mirza 

Mahomed AH Beg (i) but considerable 
doubt has been thrown on that 

decision by Rambhuros Lull v. Gopee 
Becbcc (2). On the other hand, there is 
in favour of the respondent the judgment 
of Sundara Iyer, J., in Mukkammal v. Kali- 
muthu Pillay (3) and Rajkumari Debi v. 
Nritya Kali Debi (4). Generally, therefore, 

I should hold that the lower Court's deci- 
sion is correct. 

In the present case, however, the ques- 
tion arose in a very limited way. For the 


(I) 2 Agra H. C. R .15S. 

U) 6 N. W. P. H, C R. 66. 

(3) 15 Ind. Cas. 852; (1912) M. W, N, 997 

(4) 7 Ind. Cas. 892 ; 12 C. I#; J 434, 
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plaintiff's withdrawal was in the follow- 
ing terms : “ The suit is withdrawn : it may 
be dismissed without costs. " Mr. Ram 
Chandra Iyer on behalf of the appellants 
has, no doubt, asked me to read this as 
expressing by the first sentence an uncon- 
ditional withdrawal, the second sentence 
containing merely a suggestion as to costs, 
which might or might not receive effect. 
But the petition is not, in my opinion, 
capable of that construction. I can under- 
stand the plaintiffs as meaning only that 
the suit is withdrawn on condition that it is 
dismissed without costs. This is material. 
For at the date of the petition, 21st 
April IQ2I, the suit has been pending since 
19.11 March 1920 and a majority of the de- 
fendants had notice and had appeared by 
Vakils and some of them had filed written 
statements. In fact, but for the death 
of a defendant and the necessity for 
joining his legal representatives the issues 
would have already been framed. It is, 
therefore, clear that an order, such as the 
plaintiffs proposed, dismissing tlie suit with- 
out an order as to costs, that is, with- 
out making the plaintiffs liable for the 
costs of the defendants, would have been 
most unfair ; and, in fact, although Mr. 
Ram Chandra Iyer's clients, the pre- 
sent appellants, now say that they do not 
want costs, the loth defendant’s Vakil 
pressed for them and it is possible that 
other defendants also would have done 
so. Taking the withdrawal petition 
as conditional on the passing of an order 
regarding costs to the effect speci- 
fied in it, I must hold that, unless and un- 
til the Court signified its intention 
to pass such an order, the petition could 
not operate as a termination of the 
suit. That being so, and the suit .still 
being pending on the date of the petition 
withdrawing the withdrawal, there was 
no obstacle to the lower Court in the exer- 
cise of its discretion dealing with the latter 
petition and dismissing the former and 
continuing the trial. No ground for re- 
vision has been made out. .The revision 
petition, therefore, must be dismissed with 
costs. 

V. N. V. 

W. C. A. 

Petition dimmed. 


ALLAHABAD HIGH COXTRIi 

SneoN^D Civir. Appkat, No. 891 op 1921. 

December 12, 1022. 

Pyesent: — Mr, Justice Gokul Prasad. 

ALI AHMAD and otiikrs — 
Defendants -Appedeants 
versus 

KISHAN PRASAD-~.Peaintiff— 
Respondent. 

Civil Pvoceduve Code { Act V of tqoS), O, XLI, 
r. 'zy '• Appellate Court — Admission of additional 
evidence ~ Reasons not recorded — Findings vitiated. 

The admission of additional evidence by an 
App'dtate Court without recording reasons 
therefor vitiates the findings of the Courtj 
Lp. 2QO, col. I,] 

Hansraj v. Shiam Sunder, 63 Ind. Cas. 423 ; 
19A. E. J. 407, followed. 

Second appeal against a decree of 
the Second Additional District Judge, 
Aligarh, dated the 3rd March 1921. 

Mr. Panna Lai, for the Appellant. 

Mr. Gulzari Lai, for the Respondent. 

JUDGEMENT. — This is an appeal by the 
defendants arising out of a suit for possession 
and profits brought by the plaintiff-respond- 
ent. The plaintiff claims under a sale-deed 
ill his favour by Johar* made in the year 
1912. The defendants deny the title of 
the plaintiff or his transferor and plead 
title in themselves and possession for more 
than 12 years. The First Court, in a careful 
judgment and after giving the parties the 
fullest opportunity of producing evidence, 
came to a conclusion adverse to the plaint- 
iffs. I have read the whole of the 
order-sheet in the case very carefully, and 
I was led to do so because of the remark 
in the judgment of the lower Appellate 
Court that the suit was tried very pur- 
lunctoiily by the Munsif and this led o 
the admission of the additional evidence 
in appeal. The lower Appellate Court 
examined two new witnesses and admi ted 
three documents as additional evidence 
when the case was before it in appeal. 
There might be some excuse for examining 
the two witnesses, one of whom was the 
vendor of the plaintiff but there is absolutely 
no reason given by the Judge for admi. ting 
the additional documentary evidence. 
This admission of addit'onal evidence, at 
least so far as th documents are conce ned, 
is contraiy to the provisions of O. XLI, 
r* 27 of the Code of Civil Procedure 
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and the admission of such additional evi- 
dence has certainly prejudiced the defend- 
ants who had got a decree in their avour 
from the Trial Court. This appeal should 
have been decided without the admission 
of additional evidence. As to the admi'-sion 
of oral evidence the only reason which 
the learned Judge gives or admitting 
it is that it was necessary to enable him to 
pronounce judgment, but as to the 
documentary evidence he does not give 
even this reason, if it is a reason at all. 
I think the findings of tlie lower Appellate 
CPittt an* vi iated by the admission of 
additional evidence witliout sufiicient reason, 
sec the case of Hansraj v. Shiani ^iwder (1)* 
I, therefore, allow this appeal, set aside the 
decree of the lower A])j)ellate Court and 
send the case back lo it for trial according 
to law after eliminating from its con- 
sideration the additional documentary 
evidence received by it in ai^peal. Costs 
hete and hitherto will abide the event, 
s. D. 

Case remanded. 


(i) oj lud. Cas, : ig A. L. J. 407. 


CALCUTTA mOH COURT. 

AppEAI, from ApPFbbATR Decrkr No. 1372 

OF 1920. 

June 12, 1922. 

Preneni Justice Sir N. R. Chatterjea, Kt., 
and Mr, Justice Pearson. 
MONOHAR PESHAKAR-~-Defendant 
M o. 2 — Appeeeant 
versus 

HARAN CHANDRA KARMAKAR— 

. > PijMNTiFF— Respondent, 

Par ition suit — Final decree not appealed against 
— Appeal agmnsl f reliminary decree^ i) maintain^ 
able 


An appeal against «'{ preliiiiinary decree in a suit 
for partition presented after the passing of a final 
decree in the suit is not maintainable unless there 
is also an appeal against the final decree, [p. 291, 
col I .] 

Baikuntha Nath Chowdhury v. Ramanand 
Patnaik, oi Ind. Cas. 923 ; 33 C. L. J. 414 : 25 C. 
W. N. 7 0 : 48 C 1036, Sadhu Charan Datta v. 
HaraNath Datta, 27 Ind. Cas. 135 ; 20 C. W. N. 
231 Khnodamoyi Dasi v. Adhay Chandra Chose, 
21 Ind. Cas. 51O ; 18 C E. J. 321 and Mackejic 
V. Lala Narsingh Sahai, i Ind. Cas. 413 ; 10 C. b. 
J. 113 , 3O C. 762, followed. 

Appeal against the decree ot the Subordi- 
nate Judge, Third Court, Mymeiisingh, 
dated the 2i.st January, ig2(), affirming 1hat 
of theMnnsif, First Court, at Taiigail, dated 
the 6th May igiq. 

Babu Miihendra Nath Roy (with him 
Manmatha Nath Roy), hn- the Pcs- 
pondeiits- I beg to raise a pndiniiiiarv 
objection to the healing of the ajipeal, whicli 
docs not lie. The facts arc shortly these. 
The appeal arises out of a partition suit. 
The preliminary decree was passed on 6tli 
May 1919 which was nffinr.ed in January 
1920. Final decree w^as signed on 3otli 
March 1920. The present a]>peal by the 
defendant was preferred from the preliminary 
decree on 7th May 1920 after the final 
decree was passed. No appeal has been 
preferred against the final decree. Under 
the circuni, stances, the present appeal is 
incompetent. Refers to Buikunlha Nath 
Chowdhury v. Ramanand Painaik (i), Sadhu 
Charan Datta v. Hara Nath Datta (2),Khiroda- 
moyi Dasi v. Adhar Chandra Chose (3), Mac- 
kenzie V. Lala Narsingh Sahai (4), Aiul 
Chandra Singh.» v. Kunja Bchari Singha (s), 
Bhagahan Chandra v. Ishan Chandra (6) and 
IJgra Narain Singh v, Basant Narain Singh 
( 7 )- 

Babu Samarendra K. Duti, for the Appel- 
lants. — Regard being had to the concensus 
of opinion of our Court on the point. I do 
not think I can urge the point, But I 


(1) 61 Ind. Cas. 923 ; ,3 C. b. J 4M : -5 C. 
W. N 776:48 C. 1036 

(2) 7 Ind. Cas. 135 ; 20 C. W, N. 231. 
h) 21 Ind, Cas. 516 18 C. b. J. 321 

(4) I Ind. Cas. 413 ; 10 C. b. J. 1x3 ; 30 C. 702 

(5) 30 Ind. Cas. 321 ; 22 C. b» J. 90. 

(6) 46 Ind. Cas. 802 ; 22 C. W. N 831 

(7) 19 Ind, Cas, 030; 17 C. W. N. 868 ; 18 C, 

b. J- 
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submit the memo, of appeal could be turned 
into one against the final decree. My client 
is a parda-nashin lady. 

JUDGMENT. — This is an appeal against 
a preliminary decree for partition. 

^ A preliminary objection is taken on behalf 
of ,the respondent that the appeal is not 
maintainable, on the ground that no appeal 
had been preferred against the final decree 
passed in the suit before this appeal was 
preferred. 

It appears that a preliminary decree for 
partition was passed on the 6th May 1919. 
That decree was affirmed on appeal on the 
2ist January 1920. On the . 20th March 
1920 the final decree was passed and the 
final decree was drawn up and signed on 
the 31st March 1920. The present appeal 
was filed on the 7th May 1920, from the 
decree of the lower Appellate Court affirm- 
ing the preliminary decree passed by the 
Court of first instance, but no appeal has 
been preferred against the final decree. 

It will appear from the dates mentioned 
above that the final decree for partition was 
passed by the Court of first instance before 
this appeal was preferred, and in such circum- 
stances it has been held in a series of cases 
that the appeal is not maintain able, that is 
to say, an appeal against a preliminary 
decree is not maiiitainabh* unless there is 
also an appeal against the final decree. 
[See the cases of Baikuntha Noth Chowdhury 
v: Ramanand Patnaik (i), Sadhu Charan 
Dafta V. Hara Nath Datta (2), Khiyodamovi 
■ asi V. Adhar Chandra Chose (3) and 
Mackenzie v, Lala Narsingh Sahai (4).] 

That principle is .lot disputed by the 
learned Pleader for he appellant. But he 
urges that' he might be allowed to amend 
the memorandum of appeal So as to turn 
it into an appeal not nterely igain4 the 
preliminary decree but also against the 
final decree, if he can show sufficient reason 
fo not having referred' an appeal against 
the final' decree so long. 

But, apart from other considerations, 
the appeal against the final decree passed 
bytte Court of first instance in the present 
tase win lie not to this Court but to the 
lower Appellate Court. That , being so, 
any amendment of’ the memorandum of 
ajppeal, even if allowed, would be of no use. 

The appeal must ^therefore, f^l on the 
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preliminary o[>jection and is, accordingly^ 
disriiissed with costs. 

Appeal dismissed. 

B. N. 


ALLAHABAD HIGH COURT. 

Second Civii, Appeal No. 1625 of 1920* 
October 23, 1922. 

Present : — ^Mr. J ustice Kafique and 
Mr, Justice vStuart. 

JHUNWA AND OTHERS — PLAINTIFFS — 

Appellants 

versus 

The MUNICIPAL BOARD, DHAMPUR 
— Defendant— Respondent. 

U. P. Municipalities Act (11 of 
320- Right to collect carcasses of dead animals, 
nature of Suit relating to such right — Limitation, 

The right to collect carcasses of dead animats 
within a Municipality is not a right relating t t 
immoveable proi^erty. and a suit relating to the 
collection of .such carcasses must be brought 
within the special period of limitation prescri&d 
by section 32b of the TJ. P. Municipalities Act. 
Ip. 292, col. 1,1 

Second appeal from a decree of the 
Additional Judge, Moradabad, dated the 
I2th June 1920. 

Mr. U. S. Bajpui, for Mr. P. L Banerji, 
for the Appellants. 

Mr. Iqbal Ahmed, for the Respondent. 
JUDGMENT. — The two Appeals Nos, 
1625 and 32 of 192X are connect^ and arise 
out of one suit brought by the plaintiffs- 
appellants against the Municipal Board 
of Dhampur and the lessee from the Board 
for a declaration that the plaintiffs-appel- 
lants were entitled to collect the carcasses 
of dead animals within the Municipal Board 
of Dhampur and that the lease granted 
by the Municipal Board to Buddhau was 
invalid and inoperative against the plaint- 
iffs .aid ^should be cancelled. They further 
asked for damages and a perpetual injunc- 
tion against the Board preventing them 
from issuing any fresh leases. 

The learned Munsif decreed the suit. 
On appeal the learned District Judge 
dismissed the suit on the ground that it 
was barred by limitation under section 326 
of the Municipalities Act. There were two 
appeals before the learned District Judge, 
as the Municipal Board and the lessee had 
filed separate appeals. Both the appeals 
were decreed by the learned District Judge 
and the plaintiffs have, therefore, preferred 
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these two connected appeals. The point 
raised in both of them is the same, namely, 
that section 326 of the Municipalities Act 
does not apply to the case of the plaint- 
iffs. The contention is, that the right to 
collect the carcasses within the Municipal 
bounds of Dhampuris a right relating to 
immoveable propertj^ while the provisions 
of section 326, with regard to six months’ 
limitation, apply to other actions th 11 those 
relating to immoveable property, or any 
title to the immoveable property. The 
learned Vakil for the plaintiff s-appellants 
contends that, as soon as an animal dies, 
and its carcass falls to the ground, the 
right to collect that carcass from the 
ground is a right relating to immoveable 
property. We are unable to agree with 
his contention. Ihe mere fact of the 
carcass being on the ground and being 
collected from the ground would not show 
that it is attached to the soil, or the right 
to collect the carcass is a right appertain- 
ing to immoveable property. In our 
opinion, the claim of the plaintiffs-appel- 
lants was rightly dismissed as barred 
under section 326 of the Municipalities Act. 
The appeal, therefore, fails and is dismissed 
with co.sts, including fees in this Court on 
the higher scale. 

It has been brought to our notice that 
there is a deficiency of Court-fees in 
the appeal of the Municipal Board filed 
in the lower Court which should be made 
good here. The decree of tliis Court shall 
not be prepared until this deficiency is 
made good by the Municipal Board. It 
will then be recoverable as costs from the 
opposite party. 

w. c. A. Order accordingly. 


ALLAHABAD HIGH COURT. 

Second Civie Appear No. 546 of 1921. 
December ip, 1922. 

Present: — Mr. Justice Stuart. 
DEOKI DUBE and others— Plaintiffs 
— Appellants 
versus 

UMA DAT and others — ^Defendants— 
Respondents. 

I/. P, Land R/rjenue Act {III of iQoi), s. 233 
()l) --P artition proceedings— Question of proprietary 
Uiie decided by Assistant Collector — Partition not 
confirmed by ColUciorSuit in Civil Court. 

A suit to decide a (luestion of proprietary title, 
has been raised la partition proceedinga 
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before a Revenue Court, cannot be entertt *ne t 
by a Civil Court unless and until it has authority 
from the Revenue Court to entertain it. [p. 2 ":^ 3 
col. T.J 

Where a question of proprietary title, raised in 
partition proceed in.i;s before an Assistant Collector, 
is determined by that officer himself, but his deci- 
sion is not confirmed by the Collector under section 
13 1 of the U. P. Land Revenue Act, a suit to obtain 
title to the property is barred by section 233 (k\ of 
the Act. Lp, 293, col. 2.] 

Second appeal from a decree of the 
Subordinate Judge, Basti, dated the 
8th vSeptember 1920. 

Messrs. Jang Bahadur Lai and Shiva 
Prasad Sinha, for the Appellants. 

Mr. Damodar Das, for the Respondents. 

JUDGMENT. — The facts in the connected 
Second Appeals Nos. 546 and 547 of 1921 
can be stated very shortly : — The plaint- 
iff s-appellants in these two appeals are 
Deoki Dube and others. They lay claim to 
8 biswas and 12 dhurs in one mahal and 
5 ’ bisioai and 14 dhurs in another mahal. 
They are co-sharers in the village Narhi 
Buxurg. The defendants are also co-sharers. 
The dispute arose in this manner. In 1913 
one of the defendants applied for an imperfect 
partition of the village under the provisions 
of Chapter VII, Local Act III of 1901. The 
plaintiffs joined in the application, and 
during those proceedings they laid claim 
as proprietors to the plots in question. Their 
proprietary title was questioned. A situa- 
tion then arose, such as is contemplated in 
section iii of the Act, and it was open to 
the Revenue Court to postpone decision 
until the question of proprietary title had 
been decided by a competent Civil 
Court, or to force the parties into a Civil 
Court within three months for determination 
of the question, or to decide the question 
itself. It clearly did not take either of 
the first two courses, and, in so far as I have 
been able to ascertain from the record, the 
As.sistant Collector conducting the partition 
pxoceedings decided these questions adverse- 
ly to the plaintiffs. The plaintiffs in 1917 
instituted suits in the Court of the Munsif 
to obtain title to the property. The Munsif 
found on the 28th February 1918 that the^e 
suits were barred by the provisions of sec- 
tion 233 (A) of the Act, and his decision has 
been upheld by the lower Appellate Court. 

It is argued before me that, so far, the 
partition proceedings have not become com* 
plete as they have not been confirmed by 
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record there is no evidence that they have 
been confirmed by the Collector. The 
learned Counsel for the respondents is in- 
structed that they have been confirmed, but 
there is nothing on the record to show this, 
and I must take it, on the facts before me, 
that they have not been confirmed. Tt, 
therefore, remains to be decided whether 
section 233 (A) has application in a case such 
as this, in which a question of proprietary 
title is raised before the Revenue Court 
and the Revenue Court has refused impliedly 
to permit its decision by a Civil Court, and 
has proceeded to determine the question 
itself, but where the decision has not become 
final. I think the section has application 
and must have application for the following 
reasons : — As I read section in the determi- 
nation of a question of proprietary title 
which arises in partition proceedings under 
Chapter VH is with the Revenue Court, unless 
or until the Revenue Court has divested 
itself of jurisdiction to decide the question 
by referring its decision to a Civil Court. 
In every case, a suit to decide a question 
of proprietary title which has been raised in 
such partition proceedings cannot be enter- 
tained by a Civil Court unless and until 
it has authority from the Revenue Court 
to entertain it. It is clear that if any other 
view were taken an impossible situation 
would arise. During the partition proceed- 
ings the same point might be the subject 
of decision both in a Civil Court and in a 
Revenue Court, and if the decisions arrived 
at were different, there is nothing to show 
which decision would prevail. Therefore, 
I consider that the Courts below were 
correct. If the question has not yet been 
decided in the partition proceedings the 
plaintiffs must wait until it is decided ; when 
it is decided it will be open for them, if they 
are dissatisfied with the decision, to appeal 
against I hat decision under section 112. 
I am not in a position to know whether they 
will have any remedy if the question has 
already been decided finally by the Revenue 
Court, and they have not appeared. In 
any circumstances, these appeals fail and 
are dismissed with costs which include fees 
on the h’gher scale. 

s, p. Appeah dismissed. 


Civir, Revision Petition No. 323 of 1922. 
May 5, 1922. 

Pyeseut—yiv, justice Devadoss. 
FRASER AND ANOTHER — PETITIONERS 
veviius 

KRISHNASWAMI IYER and others. 
PLAINTIFFS — Defendants —Respondents, 

Hccsiucr —Property in posses^Uni of Receiver, whe- 
ther liable to judicial process Sta its of Receiver — 
Execution proceedings — Refusal to implead Receiver 
as party -Material irregularity. 

There can be no attachment and sale of property 
in the possession of a Receiver in execution of *a 
money-decree without the leave of the Court ap- 
pointing the Receiver, as property in his hands is 
exempt from judicial process, except to the ex- 
tent permitted by the appointing Court, 
[p. 294, col 2,] 

Levenia Ashton v. Madhabmoni /A7 a/,5 Jnd. 
Cas 390; 14 C. W. N. 560; It C. J^. J. 489, Trye 
V. fryc, fi85i) Beav* 422 ; 20 E. J. Cli. 15 
Jur. 809; 30 E. R. 163; 88 R. R. 5^6, ,l)e Winton 
V. Brecon, (i8(>o) 28 Beav. 200; G Jur (n. s.) 
1046 ; 8 W. R. 385; 12 6 R. R. 88; 54 E, R. 342 
sluA Lane Sterne, (1862) 3 Giff. 029; 9 Jur. 
(N. S.) 320; 10 W. R. 555; CG E, R. 559; 133 R* R* 
207, relied on. 

Hem Chunder Chunder v. Pranhvisto 
Chunder, I. C. 403, t Ind. Dec (N. s.) 252, not 
fodowed. 

A Receiver appointed by the Court takes pos- 
session of property on behalf of the Court, and 
is not the le^al representative of any party, nor 
is he a new party to the proceedings. He re- 
presents all the parties and his duty is that whi^h 
is assigned to him by the Court, fp. 296, col. i.| 
Thakur Prasad v. FakiruUah, 17 A. )oG; 5 M. 
L J. 3 ; I- A. 44; 6 Bar. E. C J. 5^6; 8^Ind. 
Dec. (N s.) 393 fP. 0 .) and Bryant v. Bull^ 
(1878I 10 Ch. b. 153 at p. 155 : 48 E. J. Ch. 325; 
39 E. T. 470; 27 W. R. 24G, distinguished. 

A Receiver in a partition suit is entitled to be 
added as a party in execution proceedings in a 
mortgage suit concerning the properties in his 
possession, and in refusing to add him as a party 
the Court acts with material irregularity, within 
the meaning of section 115 of the Civil Procedure 
Code. [p. 296, coU 2.] 

Petition, under section 115 of Act V of 
iqo8, and 107 of the Government of India 
Act, praying the High Court to revise an 
order of the Court of the Subordinate Judge, 
Mayavaram, in Execution Appeal No. 130 
of 1922, in Execution Petition No. iSj 
of 1921, in Original Suit No. ii of 1916, 
on the file of th« Court of the Subordinate 
J udge, Kumbakonam. 

Mr. S. Dornsami Ayyar, for the Peti- 
tioner. 

Messrs. T. R. Venkaiarama Saslyy, A, 
Krishna^wami Ayyar and Sivayama- 
hrishana Ayyar, for the Respondents, 



INDIAN CASES. 


204 

FRASBR V. KRISHNASWAM IVER. 

JTOOMEOT.— This is an application 
under section 115, Civil Procedure Code, 
of the Receivers appointed by the High 
(Jonrt in Civil Suit No. 655 of 1921, to revise 
the .order of the Subordinate Judge of Maya- 
varani, refusing to make the petitioners 
parties to execution proceedings pending 
before him in Kxecution Appeal No 130 
of 1922. This petition came up for admis- 
sion on 1st May 1922 with an application 
for stay of proceedings. As the contesting 
respondent appeared in the Court and offered 
to take notice, I directed the petition to 
be heard on 3rd May 1922. 

The facts of the case are, that the plaint- 
iff in Original Suit No. in of 1916, on the 
file of the Kumbakonaiii Subordinate Judge's 
Court, obtained a decree on a simple mort- 
gage-bond against the members of the well- 
known Naiar family of Tanjore on 12th 
April 1917 and on 23th September 1920 
a final decree was passed in the suit, and 
on 7th November 1922 an order for sale 
was made. The sale was fixed for 30th 
January 1922 and it was adjourned to 20th 
March 1922. Disputes having arisen bet- 
ween the members of the family. Civil 
Suit No, 655 of 1921 was filed in the High 
Court for a partition of the family property. 
The present petitioners were appointed 
Receivers on 27th January 1922 and the 
order appointing them was appealed against 
and it came up before the Court of Appeal 
on i6th February 1922, and it is now settled 
that the Receivers should continue to be 
in possession of the properties. On 20th 
March 1922 the Receivers applied to the 
Mayavaram Sub-Court for being made par- 
ties to the execution proceedings and 1hc 
Subordinate Judge declined to make them 
parties. The sale, too, was proceeded with 
and was concluded on 27th March 1922 
and the mortgaged property was sold for 
Rs. 1,10,000 to thirteenth respondent 
hereto. 

It is urged on behalf of the petitioners 
that the lower Court acted without juris- 
diction in refusing to make them parties, 
and as the properties of the Nadar family 
are all in the hands of the Receivers no 
sales could take place without their being 
on record. It is further argued that the 
Receivers could have paid off this debt, or, 
at least, could have secured a better price 
fpt the ^properties which they value at 
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Rs. 2,00,000, vide paragraph 12 of the affida- 
vit. The property now brought to sale* by 
the Subordinate J udge's Court of Mayavaram 
is one of the items of properties which are 
the subject-matter of the suit now pending 
before the High Court. 

Mr. Doraiswami Aiyar, who appears for 
the petitioners, relics on Levenia Ashton 
v. Madhahmoni Dasi (i), and contends 
that it was the duty of the Court to make 
the Receivers parties to the execution pio- 
ceedings. It may be taken as well settled 
law that there can be no attachment and 
sale of the property in the possession of a 
Receiver in execution of a money-decree 
without the leave of the Court appointing 
the Receiver. To quote the learned Judges 
of the Calcutta High Court, ‘'The general 
rule is well-settled that property in the hands 
of a Receiver is exempt from judicial process, 
except of course to the extent permitted by 
the appointing Court. Trye v. Trye { 2 ),De 
W inton v. Brfcon (Mayor of) (3), Lane v. 

(4). It has even been affirmed that 
though an attachment was levied cm 
property before the appointment of 
the Receiver, it is within he sound 
discretion of the appointin.g Court to 
refuse to permit a sale of the property 
thereunder. On this principle, it has been 
held that,propertv in thchand.s of a Receiver 
though subject to a paramount judgn ent, 
cannot be sold under execution without 
the leave of Court. A purchaser of such 
property at an execution sale buys at his 
peril, and the sale may be cancelled upon an 
appropriate application to the execution 
Court. It is unnecessary to examine the var- 
ious authorities relied on by the learned 
Judges of the Calcutta High Court. The nues- 
tion heie is, whether a mortgagee decree-hol- 
der is bound to apply to the Court appointing 
the Receiver for redress or whether he cap 
proceed to sell the mortgaged property in 
execution of a decree for .sale. The only 
anthoritv that seems to support the conten- 
tion of the respondent is the Judgment of 

(1) 5 Ind. Cas. 390 ; 14 C. W.^N.'^feo;’ tt C S. 

J. 489. ■ 

(2) (1851) 13 Beav. 422; 20 L. J. Ch. 368; 15 
Jur. 809; 50 E R. 163; 88 R. R. 526. 

(3) (i860) 28 Beav. 200; 6 Jur (n s.) 1046 ; 

8 W. R. 385 :i 26 R.R. 88 ; 54 B. R. 342 - 

(4) (1862) 3 Giff. 620 ; 9 Jur. (x s.) 320 ; 
xo W. R. 555 i 66 E. R. 5^91 *33 R- 207, 



Vol 71] INMAN CASES. 295 

FRASER V, KRlSirNASWAMl IYER. 


a single Judge of the Calcutta High Court 
in Jof^ciidra Nath Gossaiii v. Dcbfiidra Nath 
Gf'ssjtii (;;;. Tlie facts of that case are 
that, ])ending partition proceedings and after 
the appointment of t])e Receiver, two of 
tlie co-sharers mortgaged their interest in 
the undivided proi)erties ; some of the mort- 
gaged properties being within the jurisdic- 
tion ot the Ali])ore Court, the mortgagee 
instituted his suit in Dial Court and sought 
to bring to sale the particular properties 
mentioned in the rule, some of which are 
situated iu Calcutta. The judgment-dehi- 
ors, after obtaining several postponements 
of the sale f(U* the ]nirpose of paving off 
the judgment-creditor, apjdied to restrain 
the mortgagee from jiroceeding to a sale 
on the ground that to sell the mortgaged 
pro])ertics without the leave or sanction 
of the Higli Court would amount to con- 
tempt of Court. Mr. Justice vSale, in dis- 
charging the ride, observed as follows : - 
“This is not a case where the judgment 
creditor is proceeding to execute his decree 
by attachment. This Court does not per- 
mit and will not recognise attachment of 
the properties in the hands of its Receiver, 
under jirocess issued without sanction or 
leave b\' inferior Courts, the reason being 
that a ju'oceeding by wa^' of attachment 
is an interference with the possession of the 
Receiver. Hut as the element of inter- 
fere nee with the po.ssessioii of the Receiver 
is absent Irom the present case there is 
no reason for restraining the sale. The 
case of Hem Ch under Chiinder v. Prankristo 
Chunicr (6' is distingiiishible inasmuch as 
the udginent-creditor in that case, if he had 
proceeded to execute his decree in the Mofu«- 
sil Court, could have done so only by way 
of attachment and sale. Under the Transfer 
of Property Act no attachment is necessary, 
and the reason for the course adoi>ted in 
the former case does not now esist.” The 
reasoning ot the learned Judge is that, as 
no .attachment was necessary in a mortgage 
suit, the sale could be proceeded with, not- 
withstanding the fact that the property 
was in the possession of the Receiver. In 
that case only two of the <',6-sharers had 
mortgaged their interest. In the present 
cfise all the sharers were parties to the mort- 

(5) 2O C. 127 ; 3 C W. N. MO ; j.3 Ind. Dec. (n. s.) 
68u. 

(6) 1 C. 403 ; I lud. Dec. (N. S.) 252. 


gage and all thier properties are in the 
hands of the Receivers. Moreover, the 
Receivers were appointed for the purpose 
of safeguarding the interests of all the parties 
to the suit, and if an inferior Court is allowed 
to sell the properties merely because there 
is a mortgage-decree the obiect of appoint- 
ing a Receiver in a partition suit would 
become infructuous, and it cannot be the 
policy of the law to allow the ])roperty to 
be sold by dPTereut Courts when that prop- 
erty is in the liands of a Receiver. The* 
nierf‘ fact that there is a mortgage on the 
property would not tabe the ca^e out of the 
general rule that no ])rocess can be permitted 
in respect of the properties in the hands 
of the Receiver without the sanction of the* 
Court which appoints him. Moreover, 
after attachment and sale, possession of the 
jiroperty sold cannot be obtained by an 
auction-purchaser without applying to tlu‘ 
Court which appointed the Recei\x*r. That 
being so, with \'ery great respect to the 
learned Judge, it is difficult to follow the^ 
distinction which he makes between execu- 
tion in respect of a simple nioney decree 
and execution in pursuance of a mortgage- 
deciec. The possession of the Receiver being 
the possession of the Court, no Court can 
interfere with that possession in any manner 
without the leave of the Court. The prop- 
erty being in custodia Icpjs it would require 
very strong authority for holding that a 
mortgagee could set at naught the ordinary 
principle which prevent process being issued 
against the property in the hands of the 
Receiver without the leave of the Court 
appointing him sim])h" because there is a 
mortgage in his favour. Mr. Venkata- 
rama Sastri, who appears for one of the 
members of the iamily, relies upon various 
passages in Kerr on Receivers and High 
oil Receivers, and it is unnecessary for me 
to refer to them. One passage from a well- 
known book is sufficient for the present 
purpose: “Property in the possession of 
a Receiver is in the custody of the law and 
cannot be seized under a writ of attachment 
or execution. It is in the discretion of the 
Court to ref use to permit a sale of the prop- 
erty in its jiossession under a judgment, 
though the levy was made before the Receiv- 
er was appointed ’. Alderson 011 Receivers, 
page 22(). 

it is argued by Mr. Krishnaswami Aiyar, 
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who appears for the auction-purchaser, 
that there is no provision of law for making 
the Receiver a party to txecution proceed- 
ings, and that O. I, r. lo, has no appli- 
cation to execution proceedings, that 
section 141, Civil Procedure Code, cannot 
help the petitioners on the principle of the 
decision of the Privy Council in Thakur 
Prasai v. FakiriilLxh (7) and that section 
146 can have no application to the present 
case. The fallacy of this argument lies in 
the assumption that the Receiver is a new 
party. 

When a Receiver is appointed by a Court 
he takes possession of the property on behalf 
of the Court and he is not a party in the 
sense in which O. I is understood. 
The Court having taken possession of 
the properties it appoints an officer 
to look after the properties on behalf 
of all the parties and a Receiver is not 
a legal representative of any party ; 
nor is he a new party to the proceedings. 
But he represents all the parties for some 
purpose and his duty is that which is assign- 
ed to him by the Court. It is further 
contended by Mr. Krishnaswami Iyer that 
the Receiver has to respect the orders made 
before his appointment and relies upon 
Bryant v. Bull (8). Vice-Chancellor Bacon, 
in delivering the judgment, says : “The 
appointment of a Receiver is a matter 
which does not concern mortgagees or 
prior incumbrancers, for a Receiver in 
the exercise of his authority will be 
obliged to respect former orders of the 
Court ; and the prior incumbrancers 
will be at liberty to take such proceed- 
ings on behalf of their own interests as they 
may think fit, so that that circumstance 
occasions no kind of difficulty". From this 
passage it cannot be inferred that a mort- 
gagee can proceed with the execution of 
a decree in his favour without the leave 
of the Court appointing the Receiver. Duke 
of Buccleuch {The) (9) is quoted by Mr. Dorai- 
swami Iyer for the purpose of showing that 
the execution proceedings are a continuation 
of the suit and any party can be added at 
any stage of the proceedings. That case 

(7) 17 A. 106 ; 5 M. L J. 3; 22 I. A. 44 ; 6 Sar. 
P. C. J. 526 ; 8 Ind, Dec. (N. s.) 393 (p c.). 

(8) (1878) 10 Ch. D. 153 at p. 155 ; 48 h, J. 
Ch, 325; 39 It T. 470 I 27 W. R. 246. 

(9) {1892) Probate aor; 61 J. P. D. ft A. 57; 

40 W. K . 455. 
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has no application to the present case> as in 
that case assessment of damages was left 
over; until the assessment of damages was 
completed it could not be said that the 
suit had come to a termination. But in 
this case the mortgage-suit of the Kumba- 
konam Court had come to a termination 
when the final decree was passed and there 
was no more to be done in the suit. But, 
as I hold that the Receivers are not new 
parties to the suit, I think O. T, r. 10, 
does not stand in the way of their being 
made parties. Considering the fact that 
the very object of the appointment of the 
Receivers w^as to safeguard the intercw^ts 
of all the members of the family and to 
liquidate the debts in the best manner pos - 
sible it was the duty of the Subordinate 
Judge of Mayavaram to have made them 
parties to the execution proceedings, for 
the sale itself is liable to be defeated, for 
want of necessary parties and, in any case, 
possession of the properties sold by Cotirt 
could not be obtained without the leave of 
the High Court which appointed the Re- 
ceivers. Considering the complications that 
might arise hereafter, I consider that the 
Subordinate Judge acted with material 
irregularity in refusing to make the Receivers 
parties to the execution proceedings I, 
therefore, set aside the order oi the Sub- 
ordinate Judge and direct him to make the 
Receivers parties to the execution proceed- 
ing’s and proceed according to law. I 
aliow the petition with costs. The thir- 
teenth respondent will pay the costs of this 
petitioner. 

V. N. V. 

w. c. A. Petition allcxvc'i. 


ALLAHABAD HIGH COURT, 

Second Civil Appeal No. 667 ob 1921, 
December 5, 1922. 

Present :— Justice Stuart. 

Syed SHAMSHUD HASAN and othes: 

— Plaintiffs— Appeix wts 
versus 

SYED HASAN— Defendant- 
Respondent. 

Muhammadan Law— Dower — Remission — Rw'' 
den of proof Marz-ul maut-- Pregnancy, 

When a claim for dower is met by the ter* y 
that the dower has been remitted, it is for the per- 
son who claima dow%r to prove that the alle||[ed 
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remission was vitiated because it was made by a 
person suffering by mortal illness, [p. 298, col i,] 

It is not the Muhammadan I^aw that a woman 
who is pregnant is considered to be suffering from 
a mortal disease. According to that law the 
danger does not begin until the pains of labour 
begin. Therefore, to apply the doctrine of mars^ 
ul-maut to the relinquishment of her dower 
by a woman, it is essential to establish that the 
relinquishment was made after the pains had 
come on. [p, 2 q 8, col. i.] 

Second appeal against a decree of the 
Additional Judge, Moradabad, dated the 
28th January 1921. 

Mr. Miishtaq Ahmad, for the Appel- 
lants. 

Mr. M. A. Aziz, for Dr. 5 . M. Stilaiman, 
for the Respondent. 

JUDOMENT.—The facts of the suit out 
of which these two appeals ari.se are these: 
The plaintiffs are the sons of Saiyid Mu- 
hammad Hussain, deceased. Their mother 
Khedijatul Kubra, the wife of Muhammad 
Hussain, died on the 2qth of November 1906. 
They sue the estate of their deceased father 
for their share of their mother's dower. 
Their suit has been dismissed by the learn- 
ed District Judge in appeal on the ground 
that Khadijatul Kubra had relinquished 
all claim to dower in favour of her 
deceased husband and that the suit was 
time barred. The plaintiffs appeal here. 

I need not go into the second point, 
as, in my opinion, they fail on tlie first, 
on the findings of fact of the lower Appel- 
late Court. The lower Appellate Court 
believed the evidence of a woman called 
Musammat Jhamman who was married to 
Muhammad Hussain's cousin. According 
to this witness she was present at the time 
that Khadijatul Kubra relinquished her 
claim to dower in favour of her husband. 
The circumstances wrere these : Khadija- 
tul Kubra was pregnant and expecting 
to be delivered. Her time drawing near, 
a midwife was called in. The midwife 
advised obtaining the attendance of a lady 
Doctor. A lady Doctor came accordingly. 
Khadijatul Kubra relinquished her claim 
to dower in favour of her husband. A 
daughter was born to her. She died 
directly afterwards, I have stated these 
facts baldly for the reason that the witness 
gave the facts in this manner. I have been 
through the vernacular statement of 
her evidence carefully. From it, it is im- 
possible to say, whether Khadijatul 
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Kubra relinquished her claim to dower 
before or after the lady Doctor arrived. 
It is impossible to say how long the lady 
Doctor was in attendance. She may have 
been in attendance for 10 days ; she may 
have been in attendance for 2 days, or even 
a shorter time, the witness does not 
say. It is impossible to determine from 
this evidence the period between the com- 
mencement of the labour pains and the 
death of the woman, and there is nothing 
in this evidence to show that Khadijatul 
Kubra relinquished her claim to dower, 
after the pains of labour had begun. 

Now, the sole point taken in this appeal 
is that the doctrine of marz-ul-maut applies 
to this case. It is not open to the appel- 
lants to suggest, in view of the finding 
of fact, that Khadijatul Kubra did not 
relinquish her claim to dower in favour 
of her husband. The finding of fact is 
clear that she did. So they have fallen 
back on the pleas that the disposition was 
only valid in respect of a portion of the 
property, or that it was altogether invalid, 
because she was suffering from a mortal sick- 
ness which ended fatally. It is to be noted 
that the plea of renunciation of dower was 
put in the forefront of the defendant's reply. 
Tnis will be seen from the second para- 
graph of the written statement. A peru- 
sal of the judgment of the Trial Court 
shows no reference to the doctrine of 
marz-ul-maut having been invoked in 
favour of the plaintiffs. The point taken 
before the Trial Court was that the wit- 
nesses who deposed that such a relinquish- 
ment had been made were unreliable. 
That plea found favour with the 
Trial Court who decided that they were 
unreliable. The defendants appealed 
to the learned District Judge on the ques- 
tion of fact that the witnesses were re- 
liable and there is nothing to show from the 
judgment of the District Judge that the 
plaintiffs replied in argument that, even 
if they were reliable, it a matter of no 
consequence, as the relinquishment was 
invalidated under the doctrine of marz-ul- 
rnaut. As far as I can see, the point now 
taken in second appeal has been taken 
for the first time, but in view of the fact 
that the plaintiffs could not be expected 
to state this plea in their plaint, and in 
view of the fact that the origin^ deeree 
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was in tlidi fav our, I reco.i^iiise that they 
miKht bail some flillieulty iir i)Uttinft 

the po\ni fonvard until iiov\. 1 

ha, ve, therefore, iKUinitted it to he argued, 

bill, baxinj.; p'uniiited it to be ari^med, 
r i)aYe to' look ai tlie exact law 
on tin* snl)jecl and to see how far the 
e\i(leiice, which has been accei)ted bv the 
lower Ai)penate Court. su])])orts the plaint- 
ilTs’ plea, recollecting that it was for the 
plaintiffs to bring out in evidence the points 
on which they rely. It is obvious 
that, when a claim lor dower is met by 
the reply that the dower lias bf;en leiiiitteck 
it is for the ])erson who claims oii ac- 
count of dower then to ])rove that tiie re- 
mission ol the dower is vitiated beeause 
it was made by a person suffering from 
a mortal illness. ' vSo, it was for the plaint- 
iffs to bring out the facts to prove their 
plea. As 1 have said, there is nothing to 
show that the pains of labour had com- 
menced before the woman reliiitpiished 
her claim. Miisammat Jhamman told the 
Court that Khadiiatid Kiibra became 
apprehensive when the lady Doctor was 
sent for and was afraid that there was 
a chance that she might die. but that oilier- 
wise she was all right, and she went on fur- 
ther to say that Khadijatul Kubra was 
])erfeetly well until the lady Doctor arri\ed 
and from her evide^e<^ vague as it is. it 
would appear that the deec<i"^eb t-nd- 
(leiilv collapsed after the labour ]>a.ins 
began. Now it is not the Muhammadan 
Law that a woman who is pregnant is con- 
sidered to be suffering from a mortal dis- 
ease and. on the face of it, it would be an 
absurdity to su]ipose such a doctrine. 
The Mubannuadaii Law, as 1 understand it, 
takes the common sense view that the 
danger does not begin until the pains l>e- 
gin. The pains of labour, as is well- known, 
are the pains produced by the contraction 
of the uterus in expelling the child. They 
come on a comparatively short linu‘ be- 
fore the child is born. In Ameer Ali\s 
Miibainiiiadaii T^aw, Volume i, ^th Ivdition, 
page 6 1, there is an extract from the Radd- 
ul“ Muhtar which gives the law upon 
the subject The dispositions of a 
(pregnant) woman in labour is valid 
in re.spect of a third of her property ; but 
they become operative as to the whole 
on her recovery *, so in the Jauhutat^in 
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Nayyirch, And if a (pregnant) woman makes 
a gift of her dower to her husband whilst 
sulTeriiig from the pains of labour, and dies 
during the nifas the gift is not valid ; so in 
the Sirajia.” It is thus rihsolutcly essential 
to invalidate the relinquishment to 
establish that the relinquishment was made, 
after the pains had come on, and, on the 
evidence which was believed by the lower 
A]q)eUate Court, there is notliing to show 
that the relinquishment was made after 
the pains liiul come (Ui. It was for the 
])laintilTs to establish this point. This 
decision is sufficient to dis})osc of these 
two appeals which are dismissed with costs 
which include fees in this Court on the 
higher scale. 

vS. 

A /? peah dismissed . 


MADRAS HIGH COURT. 

Appkai, A(iATNST Order No. 5Q of 1922. 

Octobet* 25, if)22. 

Presenr -Mr. Justice S])encer and 
Mr. Justice Wnkalasubha Rao. 

M. NARAvSAYVA and others -- 

-Con.YTICK-rEriTIONKRS — AimKDI.ANTS 
y'C/sus 

A. VlvNKATAI’PA -Petitioner -- 
Respondent. 

GnayJiJU^ a}}d Wav'h's Act ( VIII of 1890), r 7 

Sfhitiov of :;unrdiau Miner' ci irclfarc fnir- 
orvvini n psidf'rntivi? — l*rci>umpi'ru'. hctv to minor’^s 
property, ij sniiahlc i>uuvdiau. 

Win re the elaiins of rlistant relations for the 
tinanlifiiisliip of n minor have to be compared, 
tlu ro is no question of ]>ref(‘rencc other than what 
arises from a consideration of the minor 'vS welfare. 

\ presiimj)tive heir to the properties of a minor 
is not a suitable i»ersoii to be appointed miardiaii 
of his person. 

Saim JIow V. lihavatha Row, lO M. E J. 
357, KriAo Kissov Nrte'hv, v. Kadermoyi JJossee 
2 C. E. K. 583 and Kris/inasami Chetty v. Cottah 
Manifamma, rn Ind. Cas. 283; (1911) t M. W. N. 
365, followed. 

A])pcai against an order of the District 
Court, Allan tapur, in Original Petition 
No. 41 of 1920, dated 29th November 

I()2T. 

■ JUDGMENT.— The learned District 
Judge apjiears to have selected the peti- 
tioner to be guardian of the minor \s person 
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clxiefly on the ground that, as he says, 

he would under Hindu Law Ik* the prefer 
able guardian/’ 

But. in fad, first counter-petitioner, who 
is his mother’s brother, is more nearly 
related to the minor, and when tlie claims 
of distant relations like petitioner and second 
apd third and sixth connter~]x*titioners 
have to be compared, there is no question 
of preference other than what arises from a 
consideration of the minor’s welfare, which 
is made the paramount consideration under 
section 17 (i) and (2) of the Guardians and 
Wards Act. 

It has been often laid down that the pre- 
sumptive heir to the property of a minor 
is not a suitable person to be appointed 
guardian of liis person, as such a person 
.stands to gain by the minor’s death [See 
Sami Row v. Kliavaiba Ro'w (i), Krisio Kissor 
Neoghy v. Kadermoyc Dosscc (2), Krishna- 
swami Chetty v. CottaJi hangavuna (3).] 
The petitioner, as the nearest agnate, is in 
this case the person who would succeed to 
the minor’s property if an3^thing hajipened 
to the minor. 

The first counter-qietitioner is unmarried 
and in a dependent po.sition. The minor is 
of tender age and will need maternal care 
for some years to come. care is not to 

]>c looked for from fir.st counter-iietitioner, 
or from the minor’s step-sister, a gill of six- 
teen wlu) livKs half the year with petitioner’s 
witness N^o, four, who is himself not a near re 
lation, and slie, further, is of m.arriageable 
age and likely not to renniiti long in peti- 
tioner’s house. 

The second and sixth counter-petitioners 
are not shown to ha\e any iiarticular quali- 
fication and they are very near heirs, though 
not th.e next presumptive heirs. 

Under these circumstances, we think 
'that the liftii counter-petitioner, whose 
brother ha-^ mairied tb(' third countei -peti- 
tioner’s daughter, is the person who is likely 
to be the n ost disinterested protector of 
the minor’s jierson. 

The District Judge’s order appointing 
the petitioner guardian of the minor’s prop- 
erty will stand upon the conditions set out 
at the end of his order, but, in reversal of 

(1) i 6 M.^.J. 357 - 

(2) 2 C. b. K, 583. 

(3) ro Ind, Cas. 283 : (ran) i M. W, N. 365, 
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Ills order, we appoint the fifth countei -ix ti- 
tioner gu.ardian of the minor’s piason. The 
order ellowinii I!s.io per mensem for ihc 
Uiaintenniice of Mie minor and Ins stcp-.sisler 
will be altered !.y ])roviding Rs. 5 for t!je 
minor and Rs 5 foi NaiasaUfiiia. 'Inis 
will bean anqdr snii!. in our (ynnion. for the 
mimm’s maintenance view <.1 1 he fibli 
counter-] letitioner’s ohei to maii^tain ll-e 
minor fjt his own cost, hncli jn.rlv to L ar 

their ovmi costs in this and in 
lower Court, 

V. N. V. v./r ■ 


ALLAHABAD HIGH COURT. 

Skcond Civin AnPKArv No. 297 ok i yji. 

Nc^vember 13, 1922. 

Prescnl M.T. Justice Gokul Prasad. 

KULDIP ClfATHlPi ^N’P ANOTHKK— 

I )RFEN 1 ^ AX'f'S— A PPK I ,I . A N'rs 
versus 

JAGN^NDAN CITAUBlv akp Axirr/iKK -. 

PhAINTlKKS -RhSPOMDEN'I'S. 

/<nni hof'li}!!' One ro ^havy in of 

sPeapr plot or ion of p/ol yen, 

litUy tahen Iv another co-sharer -Sun Uo' e^chtavc 
posKeS'Uon ~ Partition in Penenue CUvirts, whether 
in cessurv 

If in ii .suit for e> elusive ]>os.session of .•> ulol of 
laud, it is proved that th<‘ land was the hJnuP 
kashi of the plaintiff and that the defendant Jiad 
wrongfully dispossessed him aiul taken posses- I’on 
of the property, the plaintiff is entitled to the 
dcciee prayed for and raniiot Ve ronii)':Petl to 
sue for jjartition 111 the Revenue Com!.* 

Second appeal against a decree of the 
District Judge, Azamgarh, dated the (jtli 
December 1920. 

Mr. iV. Kpadliiya, foi the Ai'.pc ilant.K 

Mr. V, S. Bajpai, for the RevSj.onde.nts. 

JUDGMEiNT. This was a suit by the 
])laintiffs for (xclusive possession of ]}lc)t 
No, 248 which they alleged was their kbud- 
kashi land and from which the defendants 
had wrongfully ejected them. Tae defend- 
ants pleaded that the land belonged to a 
joint knaia am-' the idaintiffs Imd wivnig- 
fully brought the suit for exclusive j^os.scs- 
sioii. 
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The first Court held that the land was 
not the khtidkasht of the plaintiffs, hut 
as it formed part of a joint khata the plaint- 
iffs were entitled to a joint x^^^sessioii 
and decreed the claim for joint possession. 

On appeal the learned District J udge 
came to the conclusion that the land had 
been in possession of the plaintiffs and 
their father for ig years and was their 
khudkasht. On this finding he decreed 
the appeal and gave the plaintiffs a decree 
for exclusive possession as prayed. The 
defendants come here in second appeal 
and say that the sole remedy of the plaint- 
iffs was to have a partition made by the 
Revenue Courts as co-sharers. I do not 
see why the plaintiffs should not be given 
a decree for exclusive i)ossession wlicn the 
defendants ha\'e been found to have wrong- 
fully dispossessed them and taken exclu- 
sive possession of the property. If the 
defendants had. in the first instance, applied 
for partition that would have been all right 
and they wuuld then have got the rights 
of the parties adjusted but the defendants 
sUould not, by taking the law into their 
own hands and wTongfully dispossessing 
the plaintiffs, be allowed to compel the 
plaintiffs to sue for partition in the Revenue 
Courts. There is no force in this appeal. 
I, therefore, dismiss it with costs. 

S. D. 

A p heed dismissed. 


CALCUTTA mOH COURT. 

ArPEAi. FROM Appedeate Decree No. 2011 
OF 1920. 

June 6, 1022. 

Present : — Mr. Justice Suhrawardy, 
FAIJ ADDIN— Defendant No. i - ■ 
Appeeeant 
versus 

AGNI KUMAR SARMA and others— 
Pro forma Defendants— Respondents. 

Landlord and tenant— Suit for rent— Collection 
paber^ evidentiary value of — Bengal Tenancy Act 
(V J iJ of 1885), 5. 29, applicability of— Absence 
of broof of original ]siina — Remand — Inadmissible 
evidence forming basis of decision-^-Decision sup^ 
ported by other evidence^ 


Rent collection papers which are not proved 
by persons who made the collections, cannot be 
treated as independent evidence of the fact that 
the rent was realised at the rate mentioned in those 
papers, [p* 30i. col. 2.] 

W'here the lower Appellate Court in coming 
to a decision in a case is materially influenced 
by a piece of evidence which is found to be inad- 
missible by the High Court, the case should be re- 
manded to the Court below for a proper consider- 
ation of the evidence which is admissible and 
come to a decision on it. [p. 302, col, i.) 

Rut there need not be a remand where, after 
excluding the inadmissible evidence, the conclu- 
sion of the Court below is supported by other 
evidence on the record, [p. 302, col. i.l 

Womes Chundcr Chaitcrjce v. Chundee Churn 
Roy Chowdhry, 7 C. 293 ; 3 Ind. Dec. (n. S.) 737, 
relied on. 

Where there is no evidence to prove the original 
jama, section 29 ot the Bengal Tenancy Act does 
not apply, [p. 303, col. i.] 

Appeal against the decree of the Siib- 
Judge, Tipperah, dated the i8th May, 
1920, reversing that of the Muiisif, Sixth 
Court, at Comilla, dated the loth of April 
1919. 

Babu Birendra Chandra Das, for the Appel- 
lant. -The defendant No. i is the appel- 
lant. The plaintiffs who are dar ijaradars 
for a term of years sued for recovery of 
arrears of rent for 1321-1323 B. S. at the 
rate of Rs. 35-13-6 per annum. The defend- 
ants alleged that the rate was not as stated 
by the plaintiffs but was Rs. 25-11-0 per 
annum. The plaintiffs produced some col- 
lection papers of previous dar ijaradars 
in support of their claim while the defend- 
ants produced some rent-receipts prior 
to 1305 B. S. to prove the rates alleged by 
them. The learned Munsif held that the 
initial rent of the jote was Rs. 25-1 i-o, 
that the collection papers proved by the 
plaintiff did not uniformly show a jama 
of Rs. 35 but that there were enhancements 
and that as the successive enhancements 
exceeded 2 annas in the rupee and were 
not made by the registered instruments, 
the plaintiffs could not, under section 29 of 
the Bengal Tenancy Act, get a decree at 
the rate of Rs. 35 and odd. He decreed 
the suit at the rate admitted by the defend- 
ants. On appeal by the plaintiffs the 
learned Subordinate Judge held that the 
collection papers of the last 20 years pro- 
duced by the plaintiffs, some of which were 
proved by the Tahsildar, showed that the 
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annual rent was Rs. 35, that the defendants 
could not produce any dakhila after 1305, 
that there was no evidence to prove that 
original jama was Rs. 25, that it appeared 
from the collection papers that the original 
jama fo: nal lands was Rs. 29 beside the 
jama on hhitti lands, that the talab bakis 
of the plaintiffs showed that some new 
lands were ordered, but, that there was no 
other independent evidence to show increase 
in area. The present appeal is against the 
said decision by defendant No. i. 

My submission is that the learned Sub- 
ordinate Judge erred in holding that the 
collection papers for 20 years showed that 
the rent was Rs. 3=^. Some showed Rs. 32, 
some showed Rs. 3.), etc. The learned 
Munsif has found that they did not show 
a uniform rate. I submit, those collection 
papers which have not been proved by 
persons making the collection could not 
be treated as independent evidence. Refers 
to section 34 of the Indian Hvidence Act ; 
Roushan Bibee v. Hurray Kristo Nath (i), 
Akhil Chandra Chowdhry v. Nayu (2), 
MahojpedMahmoodv. Safar Ali{z). As regards 
the papers proved b}’ the Tahsildar, they 
were merely generally proved. Refers to 
Hingu Miya v. Heramha Chandra 
(4), Imambandi v. Matasnddi (5). Mv 
third contention is, that the initial 
rent being Rs. 29 and there being 
no legal evidence to prove increase in area 
the rent claimed is excessive under section 
29 of the Bengal Tenancy Act. Refers to 
Bepin Behari Mondol v. Krishna Dhonc 
Chose (6). 

Babu Rupendra Kumar Mitter, for the 
Respondent. — There is evidence on the 
record from which the Appellate Court 
could find that the rent was Rs, 35. That 
finding is conclusive. A.s regards the 
collection papers, objection as to mode of 
proof must be taken at the earliest pos'-uble 
opportunity. The objection cannot be 
taken now. Refers to Womes Chunder 


(1) 8 C. 926 at p. 931 ; 4 I*id.. Dec. (N. s.) 
598. 

(2) to C, 248; 8 Ind Jiir. 305; 5 Ind, Dec. 
(NT. S.) 166. 


Chatterjee v. Chundee Churn Roy Chowdhry 
(7), Ambar AH v. Lufjc AH (8). Ther<^ 
is no evidence as to the initial rent. 
has been found that the area has increased- 
Therefore, section 29 has no application. 

Babu Bircndra Chandar Dus, replied in 
brief. 

JUDGMENT.— The suit that gave rise 
to this appeal was one for recovery of rent, 
brought by the plaintiff on the allegation 
that the rent of the holding in the occupa- 
tion of the defendant was Rs. 35, odd. 
The defence was that the rent was 
Rs. 23-11. The Court of first instance 
dismissed the plaintiff's suit, but 
that decision was reversed by the lower 
Appellate Court on appeal. Exception has 
been taken to the judgment of the lower 
Appellate Court on three grounds; first, that 
that Court has erred in saying that the 
collection papers filed by the plaintiff for 
the last 20 years or more prove that the 
annual rent is Rs. 35-i3-(). My attention 
has been directed to an entry more than 
3r» years ago where the rent of the defendant 
or ins predecessor is given as Rs. 32-8-0 
There may be slight discrepancies, as it 
has been pointed out that on one occasion 
rent was mentioned as Rs. 3.j, odd. 
The variation may be due to temporary 
variation in area or some other cause. But 
the main fact remains that the collection 
papers do show payment of rent at Rs. 35 
and odd. The consideration of this ques- 
tion, however, becomes of less importance 
when w^e examine the second point which 
is, that the collection papers, which have 
not been proved by persons .vho make the 
collections, should not have been treated 
as independent evidence of the amount of 
rent realized from the defendant. There 
is a great deal of force in this contention! 
The only evidence we have on the record is 
the evidence of Nishi Kant, the Officer of 
the plaintiff who produced the collection 
papers, to prove that they were filed in his 
presence in the Zemindar's sherisfa by the 
former dar ijaradars, and he also testifies to 
the signatures of some of the dar ijaradarsi 
He, however, does not prove that the rent 
was realized from the defendant by the 
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dal' ijanut'^rs at tlie rate uieiitioned in the 
colleciio;? papers. If tlie decision of the 
lt*iirirLl -^ubonlinate Judi.e were based 
cliiedy oil the collection papers, or that 
tile entries in the collection j:)a])ers had 
Kialeriall\’ influenced his jedgment, 1 would 
li'ixe fell it lily duty to ivmand the case 
li> the Court below for a proper coiisideta- 
tion of the evidtnice which is admissible 
and come to a decivsion on it. Lhit, on 
readiiyi> the learned Jiidi;e’s jud,i;incnt 
as a whole, it apjieais to me lliat what 
,e/eatly influenced him in coniiinj; to the 
conclusion at \/hicU he arrved wa?^ not the 
collection papers hut some other facts, 
as, that the d^d'endant di-l no" produce a 
siriL>le d‘ihhilti lor the last jo year in su])- 
])ort of lii^, and the reb'd^al ol M‘e plain 
tilT’s ca.-e. He prodn''-e'l .some drikhilas 
anterior to 1305 criinle'^ )y soiiv. day iiara^ 
dars. the jsenuiiieiie.ss of which the leanied 
Judite doubts. This is a iacl upon which 
the learned Jud^^v* plaeeri threat reliance. 
Tile non production of difcuments of this 
character no doubt tells t>reatl\' ai^ainst 
the trutli of the defeuda* I’s case The 
leanied Judge was perfectly entitled in 
law to draw an adverse inference. This 
is apparent from the concluding part of 
Ids judgment. He says:“ Considering the 
entile evidence on the record, and having 
regard to the fact that the defendant could 
liot prove by a single dakhila what rent 
they paid for the last 20 ' ears, I liiid that 
the ])lainliffs are entitled 'o the rent at the 
late clainuMl. ’ This clearly shows that 
the learned Jnrhvc’s jiuL-ment was based 
more upon the non production of the dahhilas 
l>y the defendant than oi' any other evi- 
dence Oh the record. 

There is another ]dece of e\ldcnce in 
which the learned Judge has relied and 
r.lied vi^ry correctly, namely, the ex'idence 
of the witne.ss Nishi Kanta who himself 
reali'/ed the rent at the rate claimed for the 
last ii years. He has further produced 
and pio\ed some ])apers wliicli complc^tely 
suppoit the plaintiff's case There is direct 
evidence of this witness to prove realiza- 
tion of rent at the rate claimed for the last 
12 years supported by papers written by 
him, the genuiiiehess of which has not been 
fjuestifmed. 'Phis has apjianmtly induced 
tJie learned Judge to find Lor the plaintiffs 
where there is no evidence worth the name 


adduced by the defendant to contradict 
it. I am, therefore, of o])inion that this 
is a case in which I am entitled to follow 
the nik laid down by (biith, C. J., in the 
ca.'^e of ^yomes CluindcY Chaticvjcc v. Chundcc 
Churn Koy Chowdhry (7). On thi*^ point 
reliance is placed in the case Of Cjir Ali 
Sirdiir V. Shadhai Bchaya (cp. It is Clear 
from a perusal of tin* jndgineiit of this Coiot 
in that case that the evidence held to be 
inadmissible was of such a character that 
their Hordships could not declare that the 
Judge in that case could have, excluding 
that evidence, arrived at a similar conclu- 
sion on a re-consider itioii of the case. In 
the pieseiit cas(‘, as T have observed, the lower 
A2)])eHale Court was mainly influenced by the 
absence of evidence on behalf of the defend- 
ant and the positix'c evidence of Nishi 
Kanta and his i)a])ers in support of the plain- 
tiff’s case. In my judgment, it will .serve 
no useful purpose to remand the case for 
a re-consideratiou of the evidenc'e. 

The third point taken is.that the defend- 
anl’s original rent was Rs. 2 (), whereas 
in decreeing the plaintiff’s ])re.sent claihi 
at Rs. ',5 and odd the C'onrt below has con- 
travened the ]^ro\dsions of section jg of 
the Bengal Tenancy Act. The defendant’s 
case was that his rent was Rs. 25-1 r. 
With regard to that the learned Judge 
observes that there is no evidence, however, 
wortliy of reliance to [jrove that the j'ama 
was e\er R.s. 25-11. The defendant 
iiow^ says th;il his rent was Rs. 29, because 
he linds some entries to that effect in the 
coDection papers which he challenges in 
the same breath as inadmissible in evidence. 
I am not prepared to give effect to this 
contention. The liuding of the learned 
Judge Ijciiig in effect that there is no evi- 
dence lO ];ro\'e the original Jama .section 
20 will have no application. The learned 
Judge goes on to hold that it appears from 
the collection pa]>cr that the jama of the 
Jial lands was Rs. 29 besides the Jama of 
bhiiti lands, and, relying on one of those 
papers, he says that some new lands were 
added which were taken from other persons* 
Jama, and this accounts for the increase of 
rent in the collection papers. If the defend- 
ant wants to rely on the collection papers 
for the proof of the original Jama he has 

(9) 68 Ind Cas IC03 ; 3.5 C. b. J 182; (1922) 
A. I. R. (Q 185. 
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to accei)t all these descriptions contained 
in those papers as correct. Hut as the 
learned Judge finds there is no evidence 
that the original jam<r was as the defendant 
stated. I do not think that sectif)ii jq of 
the Bengal Tenancy Act will have any 
application in this case. 

All the grounds taken against the judg- 
ment of the lower Appellate Court having 
failed, this ai)peal is dismissed witti costs 

Appeal dismissed, 

B. N. 


PESHAWAR JUDICIAL COMMISSIONER'S 
COURT. 

Civin Apvkm No. f)j 01- 192J. 

December q, 1912. 

Pi'cscJit -lAr. J. C. 

GlilvA RAM -- 1 »KKJCNi)ANT - Appkm..vnt 
vcesiis 

JHANGI RAM— Ih^AiNTiPP - 
Rkspdndkkt. 

Civil Procedure Code {Aci 1' oj igo8), () A’-V, 
r, \ \ ~~ Instalments - Defendaui claimtut; lenieni 
treatment — Burden oJ proof- -Facts discnHthng 
defendant to lenient treatment. 

Where a (leleudanl i^laims the assistance of the 
Court in the matter of fixing instalnienls for the 
payment ol a decretal debt, the burden of proof 
lies heavily upon him to .show that he is entitled 
to specially lenient treatment. The lact that the 
decretal amount represents a debt which has 
been accumulating for a considerable time, wonbl 
of itself afford no ground for according lenient 
treatment, and the fact that the defendant di.s- 
posed of his pro])ertv. whether fraudidently or 
Otherwise, immediatelN' he became aware that 
a suit was abtmt to be instituted, would disentitle 
him to such treatment, [p. 304. col. i.] 

Appeal from an order of the District 
Judge, Bannu, dated the .jtli July 1922, 
passing a decree for recovery of Rs 5,700-14 
against the dcfeiidant-ap]jellaiit with interest 
at the rate of 15 annas per cent, per iiieuscm 
up to realization of the above decretal 
amount. 

Pandit Mut Chand, for the Appellant. 

JUDGMENT. —On this appeal the learn- 
ed Counsel for the appellant argues two 
grounds only, (i) that the Court should 
liavc fixed iustalineiits Jor payment ^of the 
decretal amount, and (2) that interest from 


d03 

the date oi llie decree to realization sliould 
not have been allowed and that the interest 
allowed is excessive. It is argued in 
support ol both lliese grounds that ,ili'‘ 
Trial Court has ('ome to certain conclu- 
sions which are not jnstilied by the h^cord 
and whicli wroiigh inlluenced il in refus- 
ing to extend lenient lieatiiient to the 
appellant. The most innu)itaut ])oii)t iu 
this connection is llu* fact that the a])pellant 
is shown to have trau.'^ferred liis luoperty 
to certain of his relatives just before* the 
institution of the suit. Tlie ,snit W'a^ insti- 
tuted on the 8th of March 1922 (hi the 
2nd of March lie mortgaged a house to Kheiu 
Chaiid foi Rs. 5. 000 and on the ird 
of Maich he sold a shop to Daulat Ram for 
Rs 1,000. Both Kheiii Cham! and Daulat 
Rail:, the transferees, are neai relatixes 
ol tile appellant. It is contendeil that 
tile Trial Court had no jiistiiicatiou in litild- 
ing that these transfers weu* fictitious and 
that ut) issue \vas framed on this [joint I 
caniiol jigrcv, however, tliat it was iieces- 
sar\ lo irame an issue. The Conit was 
merely considering the question as to whe- 
tiler the defendant deserved the a.ssistance 
of the Court in ndieviiig liim of a burden 
to wh.icli he wais clearly adjudged liable. 
Ill such circniiistaiices, the grant of instal- 
ments is purely discretionary. Tt iiia>' be 
conceded tliat then is no justification l<;r 
a dciiiiite liiidiiig that the tran.sfeis to 
Klieij) Cliami and J laniat Ram were acln- 
ally fictitious. But assuming f(jr the hio- 
meiit that they W(.*n* geni.ine, either the 
defendant obtained j sum oi money more 
than sufiicient to cover tJie (h*(Tee 5 or () 
daV'. before the institution of the suit, or, 
as is alleged by his Counsel, lie w'as satis- 
fying an antecedent debt fo Klieiii (diand 
and Daulat Ram and was thereby giving 
preference to one set of ci editors. It can- 
not be denied that the laltei explanation 
is extremely .saspicious, and even if it be 
accepted, it appeals to 11 a* that the plaint- 
iff ill this case i.^ perfectly entitled to 
oppose the extension ol lenient treat- 
ment to the defemlant on the ground that 
his own interests have lieen deliberately 
sacrificed to otliei creditors whom the 
defendants, for family reasons, desired to 
favour It appears to me perfectly legi- 
timate to coasider these transfers, which, 
though they may act have been proved 
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by evidence to be fraudulent, were cer- 
tainly intended to defeat the plaintiff’s 
claim, as depriving the appellant of any 
right to specially lenient treatment which 
iif itself would prejudice the plaintiff. An- 
other ground which the Court took into con- 
sideration was that the defendant’s father 
was a rich man holding a high position. The 
learned Counsel for the appellant argues 
that admittedly father and son are not 
joint, and that the father is not o>)liged 
to assist in clearing off his son’s debts. This 
argument appears to me to confuse the 
question of the legal liability of the father 
towaids the son’s debts, and the general 
position of the defendant that he claims 
the assistance of the Court. The burden 
of proof lay very heavily upon the defend- 
ant to show that he was entitled to ex- 
ceptionally lenient treatment. It appears 
to me that the argument that his father 
is a rich man is, so far as the plaintiff is 
concerned, a perfectly legitimate weapon 
to oppose the defendant’s contention. 'I'he 
only other ground on which the present 
appeal can be argued is that the decretal 
amount represents a debt which has been 
accumulating since 1919. that no lump 
sum was advanced to the defendant and 
that the resulting debt is largely composed 
of interest. These pleas, which amount 
to little more than an appeal ad miscri- 
cordiam, do not appear to me to carry 
any weight in view of the manner in which 
this suit has been resisted, and the conduct 
of the defendant in disposing of his property, 
whether that disposal was fraudulent and 
fictitious or otherwise, immediately he 
became aware that the suit was about to 
be instituted. The interest allowed from 
the date of the decree to realization is at 
annas 15 per cent, per mensem and is by no 
means excessive. I can, therefore, see no 
valid ground on which this appeal can 
succeed, and it is, therefore, rejected. 

^ A. Appeal dismissed. 


CALCUTTA man court. 

Appeai, from Appeu,ate Decree No. 2230 
OF T920. 

July 5, 1922. 

Present . — Mr. Justice C. C. Ghose and 
Mr. Justice B. B. Ghose. 
vSARAT CHANDRA MAJUMDAR axd 
OTHERS — Principal Defendants — 
AprEI.EANTS 
"1 c*ysus 

PRASANNO KUMAR GOPP;— Plaintiff 
AND OTHERS Pro forma Defendants — 
Respondents. 

Abaudoynnent— Question of faci — B Tenancy 

Act {V I 1 1 d /' i 883), 5. 87. 

The que.stion whether there has been an aba i- 
(lonnient or not is in each case a question of fact» 
[p 305, col. i.j 

Monohar Pal v. Ananta Moyce Dasya, 20 
Ind. Cas. 198: 17 C. \V. N S02, rcfeired to. 

Appeal against a decree of the Subordi- 
nate Judcc, Second Court, Tsaridpur, dated 
the I2th May 192;, aflirmin:^ that 
of the MuPrif, Third Court, at Madaripur, 
dated the 24th Noveubrr 1919. 

Babu Tr.iilokya Nath Ghose, f^r the Appel- 
lants. — The defendants arc the appellants. 
The appeal arises out of a suit for declaration 
that an entry in the Record of Rights is wrong. 
Upon the findings it is a clear case that the 
land is in possession of a mortgagor. There- 
fore, v/e are entitled to khas ])ossession inas- 
much as the creation of the usufructuary 
mortgage arnonnts to abandonment by 
j'lainliff. Reter'^ to Krishna Chandra Dafta 
ChoK'dhury v. Khiran (i), Rasik I all Dutt w 
Bidhii Mnkhi Dasi (/), Nnrendro Narain 
Roy V. Ishan Chundcr Sen (]). Both the 
Court«? are wrong in holding that thi? point 
cannot be enterranie 1 , see Kali Charan Ghosh 
V. Arman Bibi fib 

Babu Kali Kinkar Chahraharly , for the 
Respondents, was not called upon to reply. 

JUDGMENT. — The substantial point 
which has been argued in this appeal by 
Babu Trailokya Nath Ghose on behalf of 
the appellants is that the lower Appellate 
Court has not sufficiently considered the 
question of abandonment by the plaintiff 


(1) 10 C. W. N. 499 ; 3 c. L. J. 222, 

(2) loC. W. N. 719; 4C. E. J.306: 33 C. 1094, 

(3) 22 W. R. 22 ; 13 B. L. R. 274 (P\ B,). 

(4) 4 lud* Cas. 473 13 C. W. N, 220 ; 5 M. h , 

1. 276. 
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uiifler section 87 of the Bengal Tenancy 
Act. The passage in the judgn.ciit of the 
lower Appellate Court t j which exception 
has been taken runs as follows : “ It has 

been proved that defendants Nos. 4 and 5 
possess under the plaintiff and they have 
not abandoned, they hold other lands of 
plaintiff under Jnan Majumdar and they 
never surrendered the lands. No case of 
abandonment by plaintiff can be entertained/' 
The facts are as follows : Defendants 
Nos. 4 and 5 are bar Radars under the plaint- 
iff. The plaintiff executed a mortgage 
of the holding in favour of one Jnanendra. 
Defendants Nos. 4 and 5 now hold under the 
plaintiff's mortgagee Jnanendra. Now, these 
being the facts, the lower Appellate Court 
held that, so far as defendants Nos. 4 and 5 
are concerned, it was ijuite clear that they 
had not abandoned and the last .sentence 
in the judgment of the Lower Appellate 
Court to which we have referred meant 
that, so far as the plaintiff was concerned, 
there had been no abandonment of the 
holiling by the plaintiff. Whether there 
has been an abandonment or not is in each 
case a (]uestion of fact. See in tliis connection 
the decision in the case of Monohar Pal v. 
AnuHta Moyee Dasya (5). In that view of 
the matter it would appear that no real 
complaint can be made against the judgment 
of the lower Appellate Court, But the 
matter does not rest there. The question 
of abandonment was not specifically raised 
in the written statement. So far as one 
can gather from the judgment of the Court 
of first instance, no specific issue regarding 
this question was framed and, in the circum- 
stance, it is difficult to say that the judgment 
of the lower .appellate Court is wrong on 
the question to which our attention has been 
drawn. 

In that view of the matter, the appeal 
fails and must be dismissed with costs. 

W. C. A. 

Appeal dismissed. 

(5) go lad. Cas. 198; 17 C. W. N. 802, 


MADRAS HIGH COURT. 

.\PPKAI. against (^RI)KR NO, 84 OF I92J. 
.'^eplciiiher 15, igui. 

Present : — Mr, Justice Krishnaii and 
Mr. Tu-tice Venkatasubba Rao. 

PONDURI ADKYVA and (rriiKRS— 
Defendanit — Appefeants 
versus 

JALADi BTJRRAYYA and otiiers-- 

P r. A INT 1 FF S R KS PON I iKNT.S . 

Evidence Act (I of 1872), s. 107 ’pycsuniplion 
of death -Hindus —Rule of Hindu Law, whether 
applicable. 

The rule of Hindu Law, of allowing 12 years to 
elapse before a person who is absent is to be taken 
as dead is no longer applicable to Hindus after 
the passing of the Evidence Act. [p. 306, col. 2 ] 

Dharup Nath v. Gohind Saran, 8 A. 614; A. W. 
N. (1886) 239; 5 Ind. Dec. (n, s.) 171, Parameshar 
Rai V Dishestvar Singh, 1 A. 53 (P. B.); i Ind. 
Dec. (n. S.) 65, Dhondo Bhikaji v. Ganesh Bhikajf 
II B. 433; 6 Ind. Dec. (N. S.) 284, Mazhar Ah v. 
Budh Singh, 7 A. 297 (F B ), A. W .N. (1884) 333; 
4 Ind. Dec. (n. s ) 422, referred to. 

Junmajoy Mojoomdar v. Keshub Laul Ghost, 2 
B. L R. A. C. J. 134; 10 W R. 484: I Ind. Dec. 
(N. s.) 737 and Goroo Dass Nag v. Motee Lall Nag, 
6 B. L. R. App. 16; 14 W. R. 468, not followed. 

Appeal against an order of the District 
Court, Guntur, in Appeal Suit No. i8i of 
icj2i, preferred again.st a decree of the 
Court of the Second Additional District 
Munsif, Guntur, in Original Suit No. 157 
of 1020. 

Mr. V. Ramadoss, for the Appellants. 

Mr. B. Somayyi, for the Respondents. 

JUDGMENT.' --This is an appeal against 
an order of remand passed by the District 
Judge of Guntur in a suit brought by the 
to recover the pro}>ertie 5 oi one 
Tli’riij>alhayya, deceased, as the persons 
entitled to the. 11 as his heirs or nearest 
reveisioners. The Dlaiutiffs’ case is, that 
their father, Kotayya, and the deceased 
Ihirupathayya's father, Virayya vveie divid- 
ed brothers, that \'irayya died long ago, 
that Thirupatbayya died nine months before 
suit, and that their father, Kottayjm, had 
not ])cen heard of for nearly ten years before 
the date of suit. They, therefore, claimed 
that it should he presumed that Kottayya 
was dead and that they were thus the near- 
est reversioners to Thiiupathayya. 

Defend ints denied the allegab'ou that 
Kottaj'va was not heard of for some >ears 
and on that an issue was framed : ‘'Whether 
plaintiff’s lather Kotayya was not heard of 
l(»r ten years rdleced in the plaint?" The 
Distrid Hwnit tried this .is§uc and held 


SO 
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that, even if Kottayya had not been heard 
of for ten >cars, there was no presumption 
as to the exact date of his death and that, 
as plaintiffs were clainiini^ as the heirs of 
Thiriij)athayya, they were bound to show 
that Kottayya died before Thirupattayx^'a 
and, in that view of the issue, he dismissed 
.the suit. 

The District Jud^e has now held in appeal 
on the ipiestion of fact that Kottayya was 
not heard of for over ten years and that 
plaintiffs are, therefore, the nearest rever- 
sioners to the deceased Thirupathayya, and 
has remanded the case lor disj)osal on the 
reniainin,:^ issues raised. It is difhcult to 
see exactl}’' what importance there i^^ in the 
fact that Kottayya died l)efore Thirupa- 
thayya. It makes no difference in the 
rights of the plaintiffs in Ihis case. So far as 
appears from the allegations in Ihe plaint 
and in the written si atement. whether Kot- 
tayya sliould be taken as dead before or 
after, plaintiffs will be the persons entitled 
to succeed. It is not allee.ecl anywdiere 
that there are othei heirs who would come in 
in any event. If we apply the presunip' 
tion that arises inideT section 107 ot the 
Rv’dence Act, that, no doubt, does not 
enable us to <ay exactly w^hen Kottayya 
should be taken to have died. See Vecrammci 
V. C iinna Reddi (i), Muhammad Sharif v. 
Banie Ali (2) and Narki w Phekia (3)* 
But it certainly enables us to say that before 
the date of the suit he must be treated as 
dead. That being so, plaintiffs would come 
in as heirs of Thirupathayya or of their 
own father and be entitled to sue. 

One argument reijuires to be noticed in 
this connection. It was urged that the rule 
under section 107 of the Iwidence Act does 
not apply to this case, as it is a case regard 
ing inheritance of prop rties of a decea^^ed 
Hindu and, therefore, the rule ot the Hindu 
Law governing the tpiestioii as tv) what 
length of time .should elapse before a man 
unheard of sli uld be treated as dead should 
be applied, that rule is that at least twelve 
years should elapse. Some authorities have 
been cited to us by Mr. Rainadoss in support 
of his contention that we should apply the 
12 years' rule and not the seven years' rule 
under section 107 of the Evidence Act. /«w- 

(1) 16 Ind, Cas. 43; 37 M. 440; 23 M. L. J. 443* 

(2) II Ind, Cas. 474; 34 A. 36; 8 A. L. J. 1052. 

(3) 5 Ind. Cas. 7091 37 C 1031 14 C, W. N. 
34 ij n C. li. J. 1321 


majoy Majoomdar v. Keshuh Laul Ghosi (4), 
Goroo Da%s Nag MoteeLallNag (5). These 
cases, it will be noticed, were before the 
Evidence Act I of 1872 w^as passed, as point- 
ed out in the case brought to our notice 
on the opposite side, Dharup Nath v. Gobind 
Sarun (f>). They cannot, therefore, be 
taken as of any authority after the passing 
of the Evidence Act. The case of Para- 
meshar Rat v. Bislicswar Singh (7) was also 
cited to ns, but there the decision was not 
that the 12 years' rule should be applied but 
the seven years' rule in the particular circuni- 
.stances of the case. The observation by the 
learned Judges, especially of Spankie,J., was 
in favour of the contention that the seven 
yeans' rule ai)plies. We are dealing here not 
with any fpiestion of inherilance or succes- 
sion under the Hindu L.'iw but onlv with a 
cjuestioii of *a rule oi evidence and the Hindu 
Law will not apply. That view has been 
accepted and expressly folloved by Sir 
Charles Saigeant, C.J., and Nanabhai Hali- 
das, J., in Dhondo Bhikaji v.Gaut^h Bhikuji 
(K). Again, in Mjzh^ir Ali v. Biidh Singh 
(o), tile (|uestioii had to be considered with 
reference to Muhammadan Law, and it was 
held by that Court that the rule of Muham- 
madan juris]nudence of allowing ninety 
3a-*ars to pass before a person who is absent 
is to be taken as dead was only a rule of 
evidence and was no longer applicable after 
the passing ot tli*^ Evidence Act. 

In these circumstances, we hold that the 
twelve years' rule cannot now be applied at 
all, but w'e should apply the rule under the 
lividence Act, and, accepting the District 
Judge's finding that Kottayya was not 
beard of for the last ten years, he must be 
presumed to have died on the date of suit. 
Plaintiffs, therefore, are entitled to main- 
tain the suit a d the order of the District 
Judge is correct. 

We dismiss this apjieal against order and 
direct the appellants to pay the costs of the 
respondents. 

v.N.v. Appeal dismissed. 

(4) 2 B. L. R. A. C Js 134; 10 W. R. 4841 1 Ind, 
Dec. (n. S.) 737 - 

(5) 6 B. L. R. App. 16* 14 W. R. 468. 

(6) 8 A. 6i4i A. W N. (1886) 239} 5 Ind. Dec. 
(N. 8 .) 171. 

(7) I A. 53 (F. B.) ; I Ind. Dec. (n. s.) 65. 

(8) II B. 433: 6 Ind, Dec. (N. 8*) 284. 

(9) 7 A. 297 (P. B)j A. W. N. (1884) 33.^; 4 
Ind. X>ec« (k, t,) 422* 
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CALCUTTA mOH COURT. 

Appeai^s from Appelate decrees Nos. 

1328 To 1330 OF 1920. 

June 13, 1922. 

— Justice Sir N. R. Chatterjea, Kt., 
and Mr. Justice Pearson. 

ROY JATINDRA NATH CHOUDHURY 
AND another — Plaintiffs Nos. i and 2, 

—Appellants 

versus 

AZIZARRAHAMAN SHANA— Defendant 

AND OTHERS— REMAINING PLAINTIFFS — 

Respondents. 

Civil Procedure Code [Act V of igo8), .v ii — 
Res judicata Bengal Tenancy Act (V I T I of 
1885), s. 106 Relation of landlord and tenant — 
Decision of Revenue Officer, if operates as res 
judicata. 

The decivsiou of a Revenue Officer under section 
10 0 of the Bengal Tenaiicv Act on the question 
whether the relation of landlord and tenant existed 
b. ‘tween the parties, operates a.s res judicata under 
.section ii <i‘ the Code of Civil Procedure, 
[p. 308. col i.'l . ^ 

Dharani Kanta Lahiri v. Gaher Ah Khan, C. 
337 at p. 364; 7 C. W. N. 33, distingui.shed. 

Kamlanand Singh v. Prcin Lai Ganesh, 9 Ind, 
Cas. 65 1, followed." 

Aswini Kumar Atch v. Siradi Charan Basil, 
37 Ind Cas. 253; 24 C. L. J. 79 at p. 82, 
referred to. 

Appeals against the decrees of the Addi- 
tonal Subordinate Judge, Khulna, 
dated the 31st January 1920, modifying 
that of the Munsif, Second Court, at Satkhira, 
dated the 23rd December 1918. 

Babu LalUMohim Banerjec (with liiiiiBabus 
Apurha Charan Mookerjee, Monmohmi Roy 
Choudhury and Durga Ch. Roy ( houdhury, 
for Biibu Aswini K, Gupta), lorthe Axipellants. 
— Theplairitiffs are the appellants. The appeal 
arises out of suits for ejectment. First Court 
decreed. On appeal it has been reversed. 
The (question is whether the decision of a 
Revenue Court would operate djs res judicata. 
The parties were not exactly the same nor 
were the holdings. I submit the decision 
of a Revenue Court cannot operate as res 
judicata. Refers to Dharani Kanla Lahiri 
V. Gaher AH Khan (i). The decision in 
Kamlanand Singh v. Prem Lai Gan-jsh (2) 
is a mere obiter dictum. 

The decision under . section 106, 
Bengal Tenancy Act, was to the 
effect that the relationship of land- 
lord and tenant exists. I want to eject him 
as he is a purchaser of a non-transferable 
(1) 30 C. 339 at p. 304; 7 C. W. N. 33. 


holding. T .submit that decision docs not 
operate as a bar undei section J09, Beiigul 
Tenancy Act, against me. He may be a 
tenant. But that does not deprive me of 
my right to evict him. See Aswtni Kumar 
Aich V. Sarada ('/•{Iran Basil (2). The two 
suits are entirely ol different natures. 
Then as to the traiisiei ability of the holding 
the evidence is very meagre. Kven if the 
documents be assumed to be gooil e\dclence, 
they would merelv affect the original tenant 
and not the tran.sfcrec. 

No one appeared for the Respondent. 

JUDGMENT. — These appeals arise out 
of three suits to eject the defendant from the 
holdings in suit, the plaintiff's case being 
that the tenant who held the lands under 
them had no transferable interest in the 
same and abandoned the holdings after 
selling them to the defendant, and that the 
latter, therefore, had ac(juired no right 
under his purchase but was merely a tres- 
passer on the land. 

The defence was, that the defendant was 
a tenant and could not be ejected as a tres- 
pas.ser. Among other things, the defendant 
relied upon a decision in a proceeding under 
section 106 of the Bengal Tenancy Act in 
his favour. 

It appears that the defendant was entered 
in the Record of Rights us tenant of the lands 
and this was after the purchase of the hold- 
ing by the defendant. The plaintiff there- 
upon brought a suit under section 106 of the 
Bengal Tenancy Act for the correction of 
the entry, on the ground that the defendant 
was not a tenant. The Revenue Officer, 
under section 106, decided that the defendant 
was a tenant and that the entry in the Record 
of Rights was correct. 

Now, the present suit is based upon the 
ground that the defendant is not a tenant 
but a trespasser and is, therefore, liable to be 
ejected. As stated above, the question 
whether he was a tenant or not was directly 
raised and decided in the proceedings under 
section lob. The Court below in the present 
case has held that the decision operated 
as res judicata. 

The plaintiff has appealed to this Court, and 
has relied upon the case of Dharani Kanta 
Lahiri v. Gabcr AH Khan (i) where, at page 
364,"^ it is stated that, although the deci- 

(3) 37 Cas. 253; 24 C. E. J. 79 at p . 82. 
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siou of the Keveniie Officer under section 
105 (it was a case under section 103) has the 
etfecl of a decree of a Civil Court under sec- 
tion 107 of the Bengal Tenancy Act, it does 
not operate as res judicata xmAar seciion 13, 
Civil Procedure Code. It is to be ob- 
served that that was a decision under the 
Tenancy Act as it stood before the amend- 
ment of 1898. 

Section T07 of the Bengal Tcnanc}^ Act 
provides that in all proceedings under vsec- 
tions 105, 105A and 10b, the Revenue Officer 
shall, subject to rules made by the T^ocal 
Governinent under this Act, adopt the pro- 
cedure laid down in tlie Code of Civil Proce- 
dure for the trial of suits, and his decision 
in every such proceeding shall have the 
force and decree of a Civil Court in a suit 
between the parties, and subject to the pro- 
visions of sections 108 and 109A, shall be 
final. 

Now, these words subject to the provi- 
sions ot sections 108 and 109A shall be final” 
were added by Act III B.C. of 1898. They 
WX‘re not in the section when the case of Dha^ 
rani Kanta Lahiriv. Gahcr Ali Kluin (i) was 
decided. That is the ground upon which 
that case has been distinguished by the 
Patna Hi.di Court iu the case of Mahendra 
Nay ay an Ray v. (jirish Chandra Kar (4b 
Theie it was ])ointed out that the words 
“ shall be nnal” were imported into section 
J07 with a view^ to give finality to a deci- 
sion arrived at by a Revenue Court or by 
the Special Judge on appeal. 

Then, section 109 of the Bengal Tenancy 
Act lays down that, subject to the provisions 
of section 109A, a Civil Court sliall not 
entertain any application or suit concern- 
ing any matter which is or has already been 
the subject ol an apjjlicRtion made, sent, 
instituted or proceedings taken under 
sections 103 to 108 (both inclusive). 

There can be no doubt that the (juestion 
whether there was a relation of landlord 
and tenant between the parties was a ques- 
tion which was within the jurisdiction of 
the Court of the Revenue Officer to decide 
under section iu6 of the Bengal Tenancy 
Act. In lact, the section clearly lays down 
that a dispute as to whether the relation of 
landlord and tenant exists may be decided 
by the Revenue Officer, 

. 4 ) 46 IcdL .003^125; 3 P, I,. J, 579, 
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We may refer to the ca‘?e of KunUanand 
Singh v. Prnn La! Ganesh (2) (Second .Appeal 
No. 339 ol I9t;9 decided by WoodroiTe and 
CarndutT, JJ., on the 20th February 1911) 
in which it was laid down that when proceed- 
ings have been taken before a Settlement 
Officer in respect of any matter under sec- 
tion K'O of the Bengal Tenancy Act, a 
Civil Court is precluded from entertaining 
a suit concerning sucli matter. 

Reference may abo be made to the ca^-e of 
Sheodhani Pandey v. Beni Perihad Keuri 
( 5 )- 

Apart from thi-^, the Court below finds upon 
the evidence that the jama was transferable. 

The appeals accordingly fail and are dis- 
missed without costs as the respondent 
does 1 ot appear. 

B. N. 

Appeals dismissed. 


(5} 16 Ind. Cap. 935; 16 C. L. J. 67, 


ALLAHABAD HIGH COURT. 

Second Cj.vie Aitkai, No. 1172 of 1921. 

December 20, 1922. 

Present: — ^Mr. Justice Gokul Prasad. 

B. TUDSl PRASAD SAHAI-^-Pi^intiff 
— Appeeeant 
versus 

RAMRAJ AHIR — ^Defendant — 
Respondent. 

Agra Tenancy Act {I I of igoi), ss. 177, cL (e), 
1 98 — 2'i tie of landlord repudiated * ^ Third person s 
title pleaded — Third person not made party to suit — 
Question of title raised and decided — Appeal^ 

If in an ejectment suit, under section 58 of the 
Agra Tenancy Act, the defendant repudiates the 
title of the landlord and i^leads the title of a 
third person, a que.stion of proprietary title is 
raised and the fact that the person whose title is 
pleaded as fus iertii is not impleaded in the suit* 
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mokes no difference. When in such a case the 
question of proprietary title i.s not only raised 
hut decided by a Revenue Court, an appeal lies 
to the District Judge. The remedy under section 
198 of the Tenancy Act is an additional remedy 
and it docs not prevent an appeal lying to the 
District Judge under section 177, clause (c) of the 
Act. 

Second appeal from a decree of the Addi- 
tional Judge, Gorakhpur, dated the 28th 
of April 1921. 

Mr. Lakshmi Narain Tavari, for the 
Appellant. 

Mr. Ilarnandan Prasad, for the Re- 
spondent. 

JUDGMENT. — This is a plaintiff’s appeal 
arising out of a suit for ejectment under 
section 58 of the Tenancy Act brought in 
the Revenue Court. The defence pleaded 
was that the relationship of landlord and 
tenant did not subsist between the parties, 
that the land in dispute belonged to another 
village and that the defendant had been 
paying rent to the landlord of that village. 
The First Court came to the conclusion that 
the land in dispute appertained to the village 
of the plaintiff and decreed the claim. On 
appeal the lower Appellate Court has come 
to an opposite conclusion, has allowed the 
appenl and dismissed the plaintiff’s claim. 
The plaintiff comes here in second ap})eal 
and his contention is that no appeal lay to 
the District Judge but that the appeal, if 
any, lay to the Commissioner under vSerial 
No. 29 of the Fourth Schedule to the Tenancy 
Act. The learned Vakil for the appellant 
has drawn my attention to section 198 of 
the Tenancy Act which deals with cases 
where the defendant raises a question of 
title and says that no appeal lies in a case 
covered by vsection 198, as the only remedy 
provided by that section is a suit for declara- 
tion of title in the Civil Court. On the other 
hand, Mr. Harnandaii Prasad, the learned 
Vakil for the respondent, has invited niy 
attention to the Q.o.'^^oiParhhuNarainSing/i 
V. Bald CO Prasad (i). That ca.se is similar 
to the present case except th^t in that case 
the rival Zemindar whose title was set up 
bv the defendant was also ^ made a party. 
The question, however, arises whether llie 
mere fact that the person whose title was 
pleaded as jus tertii has been impleaded 

(i) ^ Ind. Cas. 817: 8 4. I<. J. 36; 33 A. 2Q0. 
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in the suit makes any difference. There 
is no doubt that when the defendant pleads 
the title of a third person and repudiates 
the title of the plaintiff, the alleged land- 
lord^ a question of proprietary title is raised, 
and it cannot be said that no question of 
proprietary title has been raised, or decided. 
Ill tliis case the question of proprietary 
title was not only raised but was decided 
by the First Court, and, therefore, in order 
to reconcile the provisions of sections 198 
and 177 of the Tenancy Act, 1 come to the 
conclusion, although not without hesitation, 
that in the present case an ajipeal did lie 
to the District Judge. The remedy under 
section 198 of the Tenancy Act is an addi- 
tional remedy but it does not prevent an 
appeal lying to the District Judge under 
section 177, cLiuse (t'). I might also note that 
another ground has been taken that the 
Court below has not followed the procedure 
expressly laid down by section 19S. I do 
not think there has been such an irregularity 
in procedure as would warrant me in setting 
aside the decree of the lower Appellate 
Court. I, therefore, dismiss this appeal 
with costs. 

s D. Apf^cal dismiss': L 


CALCUTTA HIGH COURT. 

Appear from AppEbbAXE Decree No. 
1725 OF 1920. 

June 19.. 1922. 

Present: — ^Mr. Justice B. B. Ghose. 
HARIDAS GHOSE MRIDHA and an- 
other — PLAINTIFFS— ApPEEEANTS 
versus 

GOURI CHARAN GHOSE MRIDHA and 
OTHERS— Defendants — Respondents. 
Easement— Right of way over w%su Ahtence 

o^ regular anX defined pathway — Acquisition of 
rigfit by prescription^ 
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The fact that t^^cre is no re^ilar and defined 
pathway over a piece of waste land, would not 
prevent the acquisition of a right of way over 
that land hy rrescription. fp. 31 t, cnl. 2.] 

LaHii Kant'i Pov v. Paj Chavdva Saha 46. 
Tnd. Cas. 374; 22 C. W. N. 922, Wimbledon and 
Putnrv Commons Consemaiovs v Dixon', (1^76) 

T Ch. D. 362* 33 T, T. 670: 45 Ty. J <^h. 353; 

24 W. R. 466, Goluck Chnodrr Choivdhvy v. 
TaHnec Churn Churhevhutty, 4W. R. 40 and Padha- 
nafh Stifirarharji v Baidonath Seal Kabiraj ; 3 B, 
Ty. R. App. 1 1 8, referred to. 

If the plaintiff in a suit to establish such a 
right states the two ferminii of the pathway^, 
his right ought not to fail simply on the ground 
that the pathway passes over a piece of waste 
land in different tracks, [p. 31 1, col 2.] 

Appeal against the decree of the Subordi- 
nate Judge. Second Court, Hooghly. dated 
the 3Tst March 1920, reversing that of 
the Munsif, Third Court, at Serampore, 
dated the 19th of May IQ19. ^ 

Babii Sih Chandra Palit (with him 
Babii Nani Lai Dey), for the Appellants. 
— ^The plaintiffs are the appellants. The 
appeal arises out of a suit for establish- 
ment of a right of easement to pass over the 
lands of the defendants as well as to pass 
water over it. First Court decreed the suit. 
On appeal the suit was dismissed. I submit 
when the two terminii are known I am 
entitled to a decree. The Judge has wrongly 
held that T have got to prove the length of 
the passage. Refers to LaMi Kanta Royv. 
Raj Chandra Saha (i). T submit the case 
should go back for findings upon the points 
raised. 

Babu Hari Charan Ganguly ^ for the 
Respondents. — ^The case is concluded 
by findings of fact. The case of Wimbledon 
and Putney Commons Conservators v. Dixon 
(2) does not apply. The finding is that 
there has been a track in recent times 
and that there was another pathway which is 
still being used. He has found that plaintiff's 
user did not amount to acquisition of pre- 
scriptive right. He says there is no de- 
fined way. Here the two terminii have 
not been proved. Refers to Goluck Chunder 
Chowdury v. Tarinee Churn Chuckerbutty 
^3), Radhanath Sugracharjl v. Baido- 
nath Seal Kabiraj (4). Plaintiff must prove 

(1) 46 Ind. Cas. 374 ; 22 C. W. N. 922. 

(2) (1876) I Ch. D. 362 : 33 L. T 679 j 45 I/. J. 
Ch. 353 ; 24 W. R. 466. 

(3) 4 W. R. 49 - 

(4) 3 B. h. R. App. 1X8, 
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the particular line on which the right is 
exercised. Refers to Gale on Easements (9th 
Edition) 340, Leslie s Settlement Trusts, 
In re (3). In the plaint also they do not 
Set out the trrniinii. 

Babu ^ih Chandra Palit replied in brief. 

JUDGMENT* — This appeal arises out 
of a suit for establishment of a right of 
easement to pass over the land of the de- 
fendants as well as the right to pass water 
over it. The Court of first instance made 
a decree in favour of the plaintiffs. On 
appeal b}- the defendants, the judgment 
has been reversed by the Subordinate 
Judge. The plaintiffs appeal to this Court 
and their appeal is only with regard to the 
right of way, as it is admitted that the 
finding of the learned Subordinate Judge 
as regards the right of passage of water 
is conclusive as a question of fact. 

The main contention of the plaintiffs 
is that the Subordinate Judge has fallen 
into an error in deciding the case, as he was 
of opinion that, if there was not a regular 
or defined pathway over the waste land of 
the defendants which is said to be the ser- 
vient tenement, no right of easement can be 
acquired by the dominant owmer. It is con- 
tended, on the other hand, by the respond- 
ents that this appeal is concluded by the 
findings of fact of the Subordinate Judge 
which amount to this, that the plaintiffs 
have not been able to prove the user ne- 
cessary for the purpose of acquiring a right 
by prescription. The Subordinate Judge 
begins his judgment by stating the points 
urged before him and they are, first, that 
the existence of the pathway has not been 
jjroved and the evidence does not show any 
definite route, and that the decree cannot 
be sustained ; second, that the suit is time- 
barred, and, third, that the right to dis- 
charge water has not been proved. 

With regard to the third point it is not 
necessary to state anything further because 
no question arises with regard to it in this 
appeal. The Subordinate Judge has not 
come to any decision with regard to the 
second point, because he thought that 
his decision on the first point was quite 
enough to dispose of the suit.^ The first 
point that was urged before him was, as 

(5) (1876) 2 Ch. D. 185 J 45 J' Ch 6<?8s 
34 If. T. 239; 24 W.; R. 54 ^' 
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I understand it, directed against the exist- 
ence of the pathway, and the fact that 
no definite route has been shown by the 
evidence was said to be quite enough for 
the dismissal of the suit. Then, the find- 
ing of the Subordinate Judge on the ques- 
tion is stated thus : ''The whole evidence 
carefully analysed would at once show that 
there was no regular definite pathway but 
that there was a piece of waste land over 
which the people used to pass in recent 
times and that the passage to the north 
of Dayaram’s house was used before and 
can be and is being used now. I am of 
opinion that the evidence does not satis- 
factorily establish that any defined path- 
way, as claimed, ever existed and that 
the plaintiff ever used that so as to acquire 
any right of easement. '' Then, lower down, 
the learned Judge sums up by saying: — 
" The whole evidence leaves no doubt that 
there was no regular and defined pathway 
as has been claimed and that the passage 
for water has not been satisfactorily es- 
tablished As 1 understand his judg- 
ment, the learned Subordinate Judge seems 
to be of opinion that, if there is no regular 
and defined pathway over a piece of waste 
land no right of easement of way can be 
acquired by prescription, and his finding 
does not amount to what has been contend- 
ed for on behalf of the respondents, that 
the plaintiffs have not acquired the right 
of way by such user and for such period 
as is required under the law. Strej-s is 
also laid on behalf of the respondents 
on the expression that the people used the 
path in recent times over this servient 
tenement as showing that the plaintiffs could 
not have acquired an easement by long 
user. But the learned Subordinate Judge 
does not find that the user is only within the 
period of 20 - years. Then, with regard 
to the other passage quoted above, it can 
hardly be said that it amoxmts to a finding 
of fact that there has not been such user 
as would give rise to a right by pre- 
scription, because the learned Judge begins 
by saying that any definite pathway as 
claimed has not been estabUslied, There- 
fore, there is no doubt in my mind 
that the learned Judge addresses himself 
only to the question as to whether the 
right of easement dkn be claimed when 
there is no regular and defined pathway; 


and, having held that in such a case no 
right of easement can be acquired, he does 
not proceed to deal with all the other ques- 
tions necessary to be found in order to deal 
with the right of easement claimed by 
the plaintiffs and this appears all the more 
so, because it is a judgment of reversal. It 
is, therefore, necessary to sec whether the 
proposition of the learned vSubordinate 
J udge that there being no regular 
defined pathway a right of way cannot be 
acquired as an easement is correct. It is 
not necessary for me to discuss this 
question at any considerable length having 
regard to- the fact that it has been held that 
in such a case an easement of way can 
be acquired, Lakhi Kanta Roy v. Raj 
Chandra Saha (i), following the obser- 
vations of Lord J ustice Hellish in Wimb- 
ledon and Putney Commons Conservators 
v. Dixon (2). The learned Vakil for 
the respondents relies upon two cases. Go- 
luck Chundcr Chowdhry v. Tarinec Churn 
Chuckerbutty (3) and Radhanath Sugrachar- 
ji V. Baidonath Seal Kabiraj (4). I do not 
think those cases laid down any different 
principle of law from that enunciated by 
Tord Justice Hellish which was followed 
in the case of Lakhi Kanta Roy v. Raj 
Chandra Saha (i). 

It is next contended on behalf of the 
respondents that the plaintiffs have not 
stated the two terminii of the alleged path- 
way in order to bring their case within the 
rule laid down in Lakhi Kanta Roy 
V. Raj Chandra Saha (i). On the other 
hand, the plaintiffs urged that they have 
done so. That question has not been gone 
into by the Subordinate Judge. If the 
plaintiffs had stated the two terminii of 
the pathway they claimed their suit ought 
not to fail simply on the ground that the 
pathway passed over a piece of waste land 
in different tracks, and if they succeed in 
establishing their right otherwise, then 
they are entitled to a right of way in the 
manner laid down in the case cited above. 

The decree, therefore, of the Subordi- 
nate Judge is set aside and the appeal is 
sent back to him for re-hearing on all the 
points involved in the case and to decide 
it according to law. 

The costs will abide the result. 

B. N. 


Dcorec set asid^. 
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MDAZAM SHER V. FAZAE RAHMAN. 

PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. 

CiviE Revision No. 134 op 1921. 

July 28, 1922. 

Present. — Mr. Pipon, J. C. 
MUAZAM SHER— Petitioner 
versus 

Sheikh I'AZAIv RAHMAN and others— 
Respondents. 

Pyc-eniptioti “Sheikhs noHjicd as agriculturists, 
who arc -■ CoiwrrHop o/ Sikh to Islam Assump» 
iii H of title of Sheikh - Cow^ert, whether member 
nt au'nruUitral irifp ! utrvpvetation of , Statutes - 
Ptdin it me'iiiutac — J>utv o/ Court, 

The r,ocal (rovomnient of the N,-\V. F 
Province in iiotifvin.i^ the Sheikhs as members 
of an ai'Hcnltnral tri1)e, intended, by the term 
“vShcikli.s," lo de.si.enate certain tribes v ho had been 
settled in those districts under conditions similar 
tt) tho.se of other tribes and who owned land and 
followed the ’;rofe.ssion of agriculture ; it did not 
int>md to include nou'atuiculturi.sts who become 
‘'Sheikhs’ by conversion. A Sikh, therefore, 
who, on his conversion to Islam, is given the 
honorific title of “Sheikh” doe.s not thereby come 
within the notiiication and place him.sclf in the 
category of Sheikhs notified as an agricultural 
tribe, tTo as to entitle him to claim pre-emption in 
re.spcet ot agricultural land [p ai '3, cols, i Ik 2. '\ 

In the N.-W. F. Province vSikhs arc not mem- 
bers of an agricultural tribe. |f». 312, col, 2.| 

' When in a Statute, 01 in an official notification 
having the force of law, a term is u.sed which is 
capable of two absolutely distinct meanings, it is 
for the Courts to determine which is correct. 
Lp. 3i3» col. 2.] 

Revision of an order of the Divisional 
Judge, Deraj at Division, Dera Ismail Khan, 
dated the 28th April iq2i, reversing an 
order of the Tahsildar, Munsif, Third Class, 
Kohat, dated the i8th January 1921. 

Messers. Vaughan and Jai Deva, for the 
Petitioner. 

Mr. Saad-ud-din Khan, K. vS., for the 
Respondents. 

JUDGMENT,— This order will dispose 
of three revisions, Nos, 133, 134 and 146, 
in all of which the question to be decided 
i$ the same. Sheikh Fazal Rahman, a 
resident of the Kohat District, lodged a 
pre-emption suit for certain agricultural 
land situated in the Kohat District. The 
suit was resisted inter alia on the ground 
that the plaintiff was not a member of an 
agricultural tribe, and that, therefore, he 
was debarred by section ii of Act II of 
1905 from exercising pre-emptive rights. 
Tlic Trial Court held that the plaintiff was 
not so debarred, inasmucli as he was a 
gheikb, and that Shgikhs bad ba^n notified 


as an agricultural tribe in the Kohat Dis- 
trict under the Local Government Notifi- 
cation No. 5345, dated the 21st November 
1908. The suit, however, was dismissed 
upon another ground. On appeal the 
Divisional Court decreed the claim, but did 
not specially consider the question as to 
whether the plaintiff was debarred from 
suing as a non-member of an agricultural 
tribe. I have entertained these applica- 
tions for revision, as the ruling published 
as Muhammad Khan v. Sardar (i) is an 
authority for holding that the exclusion 
of a person who is not a member of an agri- 
cultural tribe is an absolute one, and does 
not depend upon pleadings. A Court is 
bound to consider the question suo moto. 

The plaintiff, in these cases, was born 
of a vSikh father, and was himself a Sikh 
up to the time of his conversion to Islam. 
It was on liis conversion that he received 
the u.sual title of Sheikh which is universally 
applied in India to all converts to Islam. 
It may be mentioned that, unless he estab- 
lishes his status as a member of an agri- 
cultural tribe, he admittedly cannot exer- 
cise pre-emption, as he has not fulfilled 
the proviso to section ii, and is admittedly 
not of the same tribe as the vendor. Sikhs 
are not members of an agricultural tribe 
in any part of the Frontier Province. The 
only question, therefore, which I have to 
consider is, whether conversion to Islam 
and the consequent assumption of the title 
of Sheikh ipso facto places the convert in 
the category of Sheikhs notified as an agri- 
cultural tribe. 

The term “member of an agricultural 
tribe“ has, under section 3 of Act II of 1905, 
the meaning assigned to it by the Punjab 
Alienation of Land Act of 1900. Under 
section 4 of the latter Act it is for the Local 
Government to determine by notification 
what bodies of persons are to be deemed 
agricultural tribes. This definition of a 
member of an agricultural tribe led originally 
to some difficulty in the Peshawar and 
Kohat Districts of the N.-W. F. Pro- 
vince. The Punjab Alienation of Land 
Act, when adopted in this Province, was 
extended only, in the first instance, to the 
Hazara, Bannu and Dera Ismail Khan 
Districts. The residents of the Peshawar 

(i) 5 Ind. Cas. 249; 7 P. R. 19^°; 14 P. \V, R, 
19x0; 49 P. L. K. 19x0^ 
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and Kohat Districts, however, after the 
passing of Act II of 1905, continued, as 
before, to exercise their ordinary rights 
of pre-emption in respect of agricultural 
land,. Kvcntually, a test case came before 
the Judicial Commissioner of this Province 
in which it was held that, inasmuch as no 
notification of agricultural tribes had been 
published by the Docal Oovernment under 
the Punjab Alienation of Dand Act in res- 
pect of the Peshawar and Kohat District^, 
every resident of these two Districts must be 
regarded as “a ])crson other than a member 
of an agricultural tribe” within the mean- 
ing of section 11 of Act II of 1905. This 
ruling had the practical effect of depriving 
the great body of agriculturists in the Pe- 
shawar and Kohat restricts of all their 
rights of pre-emption. The Kocal Govern- 
ment was obliged, therefore, to correct tliis 
obvious anomaly, and proceeded to notify 
certain tribes in these two districts as 
agricultural tribes. But it, at the same time, 
excluded these two districts from the ope- 
ration of all other sections of the Alienation 
Act except sections 4, 10 and i(). This 
restored ordinary pre-emption rights to 
the genuinely agricultural tribes in the 
Peshawar and Kohat Districts and section 
II of Act II of 1903 became confined to its 
normal operation. Among the tribes noti- 
fi?d as agricultural in the Kohat District 
are '\Sheikhs including Koreshis."' 

It is not seriously denied by the learned 
Counsel for the respondent that the Tocal 
Government intended by the term “Sheikh” 
to designate certain tribes in the Kohat 
and Peshawar Districts who had been settled 
in the district under conditions similar to 
those of other tribes, and who owned land 
and followed the profession of agriculttire, 
and that it did not intend to include non- 
agriculturists who became “Sheikhs” merely 
by the fact of conversion. Indeed, this 
position is so obvious that it would hardly 
seem to require discussion. It is almost 
impossible to conceive that any (rovern- 
nient would adopt an attitude which implied 
the encouragement of conversion to a par- 
ticular religion, and that it desired to utilize 
the provisions of the Land Alienation Act 
for this purpose. The obvious corollary of 
including Sheikhs by conversion in the tribe 
of Sheikhs notified as agricultural would 
any persons of any nationality or 


religion (except, it may be mentioned, 
Muhammadans) could become tnembers of an 
agricultural tri])e in the N.-W. P\ 
Province by the mere fact of conver- 
sion, though com])lete strangers to the 
Province and even to India, and though 
they miglit have no possible connection 
witii land or with agriculture. The idea 
is almost fantastic. 

The learned Counsel for the respondents, 
however, argues that it is not for a Civil 
Court to go beyond the exact terms of the 
notification of a Local Government which 
has unrestricted authority under section 
4 of the Land Alienation Act to determine 
what bodies of persons are agricultural 
tribes. It is contended that the term 
“vSheikhs” is actually used, and that, how- 
ever anomalous the result may be, converts 
are Sheikhs by universal acknowledgment 
in India, and that they, therefore, come 
under the terms of the notification as it 
stands. It is suggested that the present 
case is parallel to that which I have alluded 
to above in wliich the Judicial Commissioner 
of tliis rro\dnce exposed the anomalous 
results of the action of the Local Govern- 
ment with regard to the definition of agri- 
cultural tribes, and thereby ensured that 
the notification published should be amend- 
ed. I cannot accept this argument. It 
is obvious that the word “Sheikh” has two 
meanings which have no connection of any 
kind iniet' $e. There are a number of 
tribes domiciled in the N.-W. P\ Pro- 
vince who are known as “Sheikhs,*' but 
whose origin is not directly connected in 
any way with recent conversion to Islam. 
The Koreslii, Saddiqi and Ansari Shdkhs 
are instances of this. The word **vSheikh” 
in itself has no direct connection with 
conversion. It is an Arabic word with an 
honorific meaning, and it is used in Arabic 
in the ordinary salutation exchanged bet- 
ween friends on meeting. When in a Statute 
or in an oflicial notification, having the force 
of law, a term is used which is capable of 
two absolutely distinct meanings, it is for 
the Courts to determine wliich is correct. 
In the present case there is really not even 
an ambiguity. The notification is one which 
refers to tribes, not to individuals, and there 
is good authority for the view that a person 
who claims to benefit by reason of his tribe 
must show only that he bears the nam 
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of that tribe, but that he actually belongs 
to it. The designation of certain ])odies 
of persons as members of an agricultural 
tribe is unequivocally based upon an ethno- 
logical and communal distinction, and 
upon no other. There is not the least 
doubt that even a Sheikh who boie the 
title not by reason of conversion, but by 
reason of his menibership of some tribe of 
vSheikhs domiciled in another ])art of India, 
could not claim to be a membcir of tlie agri- 
cultural tribe of Sheikhs, a-^ notified in the 
Peshawar and Kohat DLstricts. When a 
person claiming the privileges of an agricul- 
tural tribe of the Kohat District is not even 
a member of any tribe of Sheikhs, but has 
merely received the a])peIlation of "Sheikh’' 
by reavSon of conversion, it is inconceivable 
that he can thereby assume membership 
of the notified agricultural tribe. Ilis title* 
of Sheikh, however universally conceiled 
by the pubUc, is nothing more than an 
honorific appellation. It can no more alter 
the legal status of the reci])ieut than any 
other appellation which is conferred upon 
him for some reason by popular o])inion. 

I, therefore, hold that the plaintiff in these 
suits was not a member of an agricultural 
tribe, and cannot, therefore, without ful- 
filling the conditions laid down in the 
proviso to section 1 1 of Act II of 1003, sue 
for pre-emption in respect of agricultural 
land. I, therefore, accept these applica- 
tions for revision, and, setting aside the 
order of the Divisional Court, dismiss the 
suits. The plaintiff will pay the defendant’s 
costs throughout. 

Suits dismissed. 


W. C. A. 


SS, II2. IIO—SUCU’' >017 Act {X of 1865), 55. 292, 
296 Legacy - Vested interest — Legacy, transfer of 
~ Assent of executor 

Where a Will creates a vested interest in a legatee 
in the subject-inatler of a legacy, he has a trans- 
Tnissil)le interest, suhjcc't to the reservation that 
the legacy, whether in his hands or in the hands of 
his transferee, may he im])erilled to the extent 
necessary for the due administration of the estate 
by the executor. |p. 317 , 00 !. z ) 

As a protection to the executor, the law ordains 
that every legatee, whether general or specific, 
and whether of chatti‘ls real or personal, ninst 
obtain the executor’s assent to tin* legacy before 
his title as legatee can be com])letc and perfect; 
before such as.scnt, howe^ er, the legatee has an 
inch(»atc right to the legacy such as is traiivSiuissible 
to his own personal rcprcsi iitativcs in c'.asc of his 
death before it be i)aid or de'ivered; and in the case 
of the outlawry ol the legatee it is subject to 
the forfeiture ip. 317 col i | 

Though on the assent of the cxrc'utor, the full 
title ])asses to the legatee, the .assent ereates no new 
title; it merely perfects the title acquired under the 
Will, and hence if the legacy is void, t!ic assent 
avails nothing. The position cannot consequently 
be maintained that, till the executor has signified 
his assent, express or iuqilied. the legatee has no 
interest whatever in the subject-matter of the h‘gacy, 
Jiefore such assent by thcexcc'utor the legac}^ can 
form the subjet't-matter of a valid mcu'lgugc by 
the legatee |]) 317, cols 1 2.; 

(Case law reviewed ) 

Appeal again-^t the decree of the Subordi- 
nate* judge, y,rd Court, 2 i-Parganas, dated 
tlv* ibth of September k^iq. 

Dr Sarat Chafuha Hascik (witli him 
P.abu ^ Sitrya Kama^ Aich and Proscmio 
B/iusaii (iupla), for the Appcllaiit. The 
defendant No. i is the appellant. The appeal 
arises out of a sifit for mortgage. T]je fact< 
of tiie case an^ shortly these: Chandra Kanta 
Mookerjee of the Mookerjee family of Jarai 
died leaving a widow Kiranmoyi and 
two sons Parbati and Karendra. Parbati 


CALCUTTA fflGH COURT. 

Appeae from Originae Decree No. 305 
OF 1919. 

June 2, 1922, 

Present : — justice Sir Asutosh Mooker- 
jee, Kt., and Mr. Justice Cuming. 
KHAGIiNDRA NATH MUKHP:RJP:K— 
Defendant No. i—Appeeeant 
versus 

KHETRA NATH PAD, aeso known as 
KHETRA MOHAN PAL, and others— 
Respondents. 

Probate and Administration Act ( V of 1881 ), 


had two sons. Harendra died leaving four 
sons, Makhan, Kliagendra, Kumudindu 
and Mohan Lai. The last three are defend- 
ants Nos. 1-3 in the present suit. Makhan 
died leaving a widow Sarat Kumari and two 
infant sons, Aniamath and Anathnath, who 
are defendants Nos. 4 and 4 {a). The defend- 
ant No. 5 is a trustee to the estate of the 
defendants and was appointed as such in 
1907. Now, Kiranmoyi died leaving a Will 
by which she bequeathed 6 annas of her 
properties to the two sons of Parbati in 
equal shares and 10 annas in equal shares 
to the four sons of Harendra. The Will was 
dated the 8tla of August 1894. Probate of 
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the Will was granted to the sole surviving 
executor Parbati Charaii by this Court on 
13th April 1896. The grandsons of the testa- 
trix brought a suit for construction of the 
Will, for accounts and administration of the 
estate in 1900 agaimsl Parbati. A prelimi- 
nary decree was passed in 1902 but the final 
decree has no^yet been made. Now, the 
four sons of llarcndra executed a mort- 
gage in favour of the plaintiff on nth April 
1908 for Rs. 15,000. Tlie ])resent suit was 
brought on 15th April 1912 and was decreed 
ex parte on 22nd July 1912. Defendant 
No. 5, the trustee, then applied to set aside 
the decree which was rejected on rbth Feb- 
ruary 1914. The defendant No. 2 a])plied to 
set aside the decr(*e, the suit was restored and 
was decreed on 19th June 19^5 against de- 
fendant No. 2 and ex parte as against others. 
On 6th July 1918 the defendant No. i applied 
to have that decree set aside and the suit 
was restored and again decreed 011 i6th 
vSeptember 1919. The ])resent a])peal is 
against that decree. My submission is two- 
fold. The first point is that the mortgage 
was void and unenforceable in rCvSpect of 
one of the properties which devolved on 
the mortgagors as legacy under the W ill 
of Kiranmoyi. At the date of the mortgage 
the executor had not yet assented to the 
legacy. 1 submit the assent of the executor 
is necessary to com])lcte the legatee’s title. 
Refers to section J12 of the ITobate and 
Administration Act. The interest of the 
mortgagors would, therefore, be a mere spes 
snccessionis which cannot be transferred like 
the interest of a Hindu reversioner. Refers 
to Annada Mohan Roy v. Gonr Mohan 
Mallik (i). My next point is, no consideia- 
tion passed and hence mortgage is not 
enforceable. 

Babu Mohendra Nath Roy (with him Babu 
Hemendra Nath Sen), for the Respondents. — 
As regards the first point, I submit the mort- 
gagors became the absolute owners of the 
property mortgaged by virtue of the Will 
of their grandmother. The assent of the 
executor relates back to the death of the 
testator. Refers to section nO. Probate and 
Administration Act. The assent certainly 
does not and cannot create any new title. 
It simply perfects the title acquired under 
the Will. Refers to Williams on Executors, 

(i) 65 Ind. Cas, zji 48 C, 536? 25 C» W . N, 496 
33 C. J. 457. 


Part Til, Book III, Chapter IV, section III; 
section 106 of the Indian Succession Act. 

I submit the first contention of the other 
side must fall through, as it would be again.st 
principles and the object of the Legislature 
to facilitate the performance of duties by 
executors and administrators would be 
frustrated. 

As regards the second point urged by the 
other side,l submit the evidence on the re- 
cord conclusively shows how the payment 
was made by a cheque which was endorsed in 
favour of the mortgagor’s Solicitor and even 
the trustee’s account-books prove the })ay- 
ment of the amounts and signatures of the 
mortgagors. On the face of these evidences, 
I submit, they cannot say that there was 
no j)ayment. 

l 3 r. Sarat Chandra Basak, replied in brief. 

JUDGMENT. 

Mookerjee, J.— The facts material for 
the determination of the questions in 
controversy in this ap])eal in a mortgage 
suit lie in a narrow com])ass and ma}- be 
britfiy recited. On the nth April 1908 
four brothers, Makhanlal, Khagendranath, 
Kumudindn and Mohanlal, members of the 
family of Mookerjec’s of Janai, in the Dis- 
trict of Hoogly, cLxecuted a mortgage-bond 
in favour of the plaintiff to secure a loan of 
Rs. 15.000 which w'as to carry interest at 
9 per cent, per annum with annual rests, 
and was made re-])ayable on the 31st March 
1912. The relationship of the members of 
the family of the mortgagors may be gall •' n .1 
fiom the following pedigree: — 

CHANDRA KANT MOOKERJKB, 

W. Kiianmoyi 

I 

I I 

Parbati Charan Hareudra Krishna, 

I died iSge 

I I I 

Suren dra- Gopal Chandra. 

uath. I 



Makhan Khagcndra Kumu- Mohan 
Lai Nath, dindu, Lai, 

W. Sarat Defendant Defendant Defend- 
Kumari No. i. No. a. ant 
I No. 3. 


Amarnath 

Defendant, 

No, 4 - 


Anathnath 

Defendant, 

No. 4a. 
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On tlie I5lh April 1912 the mortgagee 
commenced this litigation against live de- 
fenclants ; the first three were the three stir 
vivang mortgagors; the fourth group inchuled 
the two infant sons of the? deceased mort- 
gagor, represented by their mother as certi- 
hcaled guardian; the hftli d<‘fendruit v.as 
one l^hattad’arjya, who had been a] ''pointed 
by the mortgagors on the i.Jli Jnr^e TQ07 
as trustee of their estate. Tlie defendants 
resisted the claim on a variety of grounds; 
two of these only Inive been pressed in this 
Court and need be mentioned here, namely, 
first, that the mortgaee was void and uiieii' 
forceable in lespcct of one of the properties 
v/hich had been received b\' the mortgagors 
ns legacy under the Will of their paternal 
grandmother, inasnnicli as, at the date of 
the mortgage, the executor had not assented 
to the legacy ; secondly, that the alleged 
consideration had not been paid by the 
mortgagee to the mortgagors. The Trial 
Court found in favour of the plaintiff and 
the suit was decreed cx parlc on the 22nd 
July TQ12. The trustee delendant applied 
to set ashle the cx paric decree, but the 
application was rejected on tlie Jhth J'ebru- 
ary 1914. The second d'deiKlant then ap])li- 
ed to have tlie decree vacated, and his effoit 
was successful. The suit was restored on 
the i8th July J91 \, and was ultimately 
decreed on the 19th June 1915 011 contest 
against the second defendant and c\ pari**- 
against the other defendants. On the 6th 
July 1918, the first defendant api^lied to 
have the ex parte decree set aside, and the 
suit was restored on the 31st August 1918. 
On re-trial, the suit 'uas acaiii decreed 
on the 16th September 1919. Th.c present 
appeal is directed against that decree and 
has been attempted to be sujiported on the 
two grounds previously mentioned. 

As regards the first point, it is not disputed 
that Kiranmoyi Debi, the paternal grand- 
mother of the mortgagors, made a testa- 
mentary disposition of her properties on 
the 8th August 1894. The Will was proved 
in due course in this Court, and on the 13th 
April 1896 Probate was granted to the .sole 
stirviving executor, Parbati Charan ]\Iooker- 
jee. In 1900, a suit was instituted against 
the executor by the grandsons of the testa- 
trix for construction of the Will, for nsccr- 
tainment of the rights of the parties there- 
under, for account and administration of 
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the estate, and for incidental reliefs* A 
preliminary decree was made in this adminis- 
tration suit on the 3rd September, 1902; 
but no final decree, we were informed, bad 
been made ct the date of the commence- 
ment of the present litigation. The testa- 
trix by her Will directed the executor to 
divide her estate in the manner following, 
namely, six annas in equal halves to the 
two grandsons by her son Parbati Charan, 
and ten annas in equal shares to her four 
grandsons by her son Ilarendra Krishna, 
After providing for the payment of annuities 
to \ arious relations, the testatrix proceeded 
to direct that the grandsons ^ ‘shall become 
the ab.solute owners of the .surplus of 1113^ 
estate left after payment of the moneys in 
the preceding paragraphs.’' The proper 
ties thus received b3 the grandsons adiiiit- 
ti‘dh" included Sarasainnri which w^as given 
by wa3’ of security to the plaintiff on the 
iTth April 1908. The mortgagors now con- 
tend that, at the date of the mortgage, their 
title as legatees was still inchoate as the exe- 
cutor had not assented thereto. 

Section 112 of the Probate and Adminis- 
tration Act, which corresponds to section 292 
of tile Indian Succession Act, provides that 
the assent of the executor is necessary to 
coiujilete a logatee/s title to his legacy. 
vSection iih of the Probate and Administra- 
tion Act, which corresponds to section 296 
of the Indian SucceSvSion Act. lays down 
tliat the assent of the executor to a legacy 
gives effect to it from the death of the testa- 
tor. The reason for this rule is best 
‘Jtated in the words of the fifth note by 
Serjeant Williams to Duppa v. avo 
(2); Wilhams on Saunders, Volume i, 
page 4.17 : “if a man devises his chattels, 
real orpeisonal, or gives any specific legac.v, 
the legatee cannot cither enter into the land 
if it be a chattel real, or take the legacy 
without the consent of the executor. h"or, 
tlie j)eisonal estate being liable in the hands 
of the executor to the payment of the testa- 
tor’s debts, he must take care to satisfy the 
debts before he pays the legacies. The law3 
thercfoie, requires the assent of the executor 
to such legacies, otherwise he ma}^ be guilty 
of a devastavit and liable de bonis propriis 
without any fault in him. The legatees 
have no propert3" in the legacies b3’ 

(2) (lO/o) I yS^iuulers 27^; 85 E, R. 336, 
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the devise until the assent,, though they 
have an interest in them.” The authority 
mentioned in support of these propo.si lions 
is the case of Eeles v. Lumber/ (j) wh.ch 
was repeatedly argued before the Court of 
the King's Bench. The essence of the 
matter is that, as a protection to the 
executor, the law ordains that every 
legatee, whether general or specillc, and 
whether of chattels real or personal, must 
obtain the executor’s assent to the legacy 
before his title as legatee can be complete 
{ind perfect; before such assent, howevei, the 
legatee has an inchoate right to the legacy 
such as is transniivssible to his own personal 
representatives in case of his death before 
it be paid or delivered; and in the case of the 
outlawry of the legatee it is subject to the 
forfeiture. This is stated explicilly in the 
classical work on “Office and Duty of 
Executors,” which bears the name of Thomas 
Wentworth, but is attributed to JNir. Justi.e 
Dodderidge, and was the leading authority 
on the subject during the seventeenth and 
eighteenth centuries (14th Edition, page bo). 
It was also treated as good law by vSir Samuel 
Toller in his work on the Eaw of Ivxecutors 
and Administrators, 5th Edition (1822), page 
307. The substance of the matter is ])ut 
tersely in Bacon’s Abridgment {i832),Voliinie 
III, p.520 in the following statement, *'and as 
the law makes it a devastavil in the ex(‘Cutor 
to pay legacies before debts, so it prohibits 
the legatje from rneddiing with the legacy 
without the assent of the executor: and, there- 
fore, it hath been liolden, that if a legatee 
takes possession of the thing devised with- 
out the assent of the executor, then he may 
have an action of trespass against him. But, 
as it is the Will of the testator which gix es 
the interest to the legatee so this matter of 
assent seems only a i)erfecting net for the 
security of the executor, and tljcrefore, the 
law does not re(juire anv exact form in which 
it is to be made.” In other words, though on 
the assent of the executor, the iiill title ]>asses 
to the legatee^ the assent create^ no new' title; 
it merely perfects the title acquired under 
the Will, and hence A the legacy is void, the 
ass.nt avails nothing; see Cris^ v. Cris/ (4) and 
the notes thereon; see also Williams on Execu* 

(3) (1646) Style 37, 54. 73; Aloyn 38; 82 E. R. 

5 ^ 5 , 540, 904- 

(4) (1S49) i 570: 50 Am, Dec* 481. 


tors. Pail TTI, Book III Cliajiter IV, seel ion 
TIT: Kedlicd i on Wiik, V(dumr; II, pcage 4()i. 
The ]K)MlioT] caniK’l con-e(fUcnlly be main- 
tjinvcl lhat, tiil the exe'.utor has .signified 
his avSsent, cxpigs- oi implied, the legatee 
has no nitcrf‘st W'hatever in the subject- 
matter of Ihe legacy, and lienee the view was 
sup])orted by Sir .Samuel Toller (Executors, 
page gii) that the assent of an executor 
ihalllinvc relation to llie tiir.c of the testator’s 
death and such asrent shall by relation con- 
f-rm an intei mediate giant by the legatee 
of iiis leeacy. The same view wjis adojited 
in lU'ocb V. Sims (5), Monye v. Ijarvv (6): see 
a ho Wentw^orth f»n fdlice of Executor, 
445, and the remade of Gibbs, 
C. J. in Doc V. (7). We need 

not here discuss tlie question raised, in Rex 
V. (Commissioners for Special Purposes 
of In:omcla\ (8) how far the doctrine 
of relation back of the executors 

a‘'Sent to the testator’s death applies 
to the case of a residuary bequest. This, 
at any rate, isplaiti tliat where, as in the ca.-e 
before us, the Will creates a vested interest 
in the legatee in the subject-matter of the 
legacy [cf. section 10(1 of the Succession 
Act), he has a transmissible interest, 
subject to the rcsei'vatiou that the legacy, 
W’hether in his hands or in tlie hands of his 
transferee, ma}' be imperilled to the extent 
necessary for the due administiation of the 
e-tate by the executor. A more extended 
interpretation of section T12 ol the Probate 
and Adminisl ration Act, as Beaman, J., 
pointed out in Hasanalli Molcduia v. Popat- 
lal Parldmdas (()), would be absurd even 
though it miglit be defended as strictly 
logical. When we are invited to interpret 
section 112, we cannot overlook that it is a 
jirovision inserted in a Statute enacted for 
the grant of Probate of Wills and betters of 
Administration to the estate of deceased per- 
sons, and that the object of these statutory 
provisioUvS ij to facilitate the performance 
of their duties by executors and administra- 
tors, In such circumstances, it would be 
an unreasonable construction of the Statute 

(5) {1842) I Speers. S. C. 49. 

(0) (1. 30) I Bailey S. C. 504. 

(7) (ii-nd 7 Eaiint 217; 2 Marsh. 503; 17 R.R. 
491: 129 E. R. 87. 

(8) (1920) I K B. 468; 89 E. J K. Bt 194 122 
E. T. 389; 04 S, J. 207; 30 T. E. R. 123. 

(9) 17 ind* Cas. 17; 37 B* 211J x Bom^E R. 
782*. 
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to hold that, notwithstanding the express 
provisions of the Will, the legatee has no 
interest in the subject-matter of the legacy. 
From this standpoint, no useful analogy 
can be drawn from the long series of deci- 
sions of the Judicial Committee reviewed in 
Annada Mohan Roy v, Gottf' Mohan 
Mallik which affirm the well-known 
proposition that the interest of a Hindu 
reversioner expectant on the death of a limit- 
ed owner is not a vested interest but i? a 
mere spes successionis which cannot be sold, 
mortgaged or otherwise assigned. In our 
opinion, the interest taken by the mort- 
gagors in the present case in the estate of 
their paternal grandmother could form the 
subject-matter of a valid mortgage. This 
view accords with that adopted by a Full 
Bench of the Court of Appeals of New York 
in Drake v. Pasc (10). In that case, a Will 
devised the residue ot the testator’s 
estate to four iiersons, share and share 
alike. A subsequent clause empowered the 
executors to sell a jiortion or all of the land 
for the payment of debts, in case the person- 
alty should prove insufficient, and also au- 
thorized them to partition the land among 
the four devisees after the payment of all 
such debts and expenses. Parker, J., held 
that the land vested in the devisees, subject 
to the execution of the power by the exe- 
cutors, and that consequently a mortgage 
executed by one of the devisees before parti- 
tion, on the undivided one-fourth interest, 
was valid. The principle applied was that 
the assignee would only acquire the right 
to succeed to that to which his assignors 
would become entitled on the distribution. 
To the samei!,i effect is the decision in 
Davis v. Wilson (ii), where, in similar 
circumstances. Barker, J., held that 
the interest of the legatee could be alienated 
because it was unquestionable that every 
kind of interest in real estate might be mort- 
gaged, if it was subject to sale and 
assignment. Reference was made to the 
decision in Overton v. Means (12 , 
where the doctrine had been recognised 
that whether an interest by devise in 
lands was vested or contingent, it was 
vendible, subject to sale for the satisfaction 
of debts.*' We hold accordingly that the 

Uo) (1891) 127 N. y. 562. 

(IX) (1903) X15 Ky. 639. 

(t2) 2 Ky It lU 2XX. 


appellant cannot successfully impeach the 
validity of the mortgage created by himself 
in favour of the plaintiff, who is entitled to 
cut off the equity of redemption in the pre- 
sent litigation. We are not concerned with 
the question, how far the mortgagee or the 
purchasei at the sale in execution of the 
mortgage-decree, may be affected by orders 
in the administration suit which was com- 
menced twenty years ago and has not yet 
resulted in a final judgment. 

As regards the second question the Subor- 
dinate Judge has held that there is conclusive 
evidence of payment of consideration. The 
mortgage-deed recites the payment of con- 
sideration by means of a cheque drawn on 
the Chartered Bank of India, Aus ralia and 
China. The cheque was drawn in favour 
of Babu Taraprosanna Chatterjee, at that 
time a Vakil of this Court and now a member 
of the Judicial Service. He acted as the 
agent of the plaintiff in the transaction. 
He endorsed the cheque in' favour of Babu 
Monmotha Nath Ganguli who acted as the 
Solicitor of the mortgagors. The cheque 
was cashed, and the amount has been traced 
in the account-books of the trustee defend- 
ant, who spent the money on account of the 
other defendants. These books are proved 
to bear their signatures, notwithstanding 
their assertion to the contrary. It is by no 
means easy to imagine a more idle defence 
than that put forward by the defendants. 

The result is that the decree made by the 
Subordinate J udge is affirmed and thit 
appeal dismissed with costs. 

B. N. Appeal dismissed. 


PATNA HIGH COURT. 

Appeai, por Appheeate Order No. 82 
OF 1922. 

December i, 1922. 

Present: — Mr. Justice Das and 
Mr. Justice Adami. 

Bahu DHIRAKSHAN SINGH— Defendant 
N o. I — Appeeeant 
versus 

Babu TRIDOKI PRASHAD SINGH— 
PiAiNTiPF AND OTHERS— Dependants 
Nos. 2, 4 AND 5— Respondents. 

kmd^Muhammadm Lam* 
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There is no r*eht of pre-emption in tnokarrari 
land. 

Dnles« the proprietary possession i& transferred, 
the right of pre-emption does not accrue. 

Mohammad Jamil v. Khuh Lai Haul, 58 Ind. 
Cas. 534 ; 5 P. D. J. 740 ; 2 P. D. T. 138; (1921) 
Pat. 130, followed. 

The law of pre-emption is founded on the 
supposed necessities of a Muhammadan family 
arising out of their minute sub-division and 
inter-division of ancestral property. It is, there- 
fore, purely a creature of the Muhammadan Daw, 
and, as the exercise of the right is adverse to 
public interest, the Courts are not disposed to 
recognise this right beyond the strict limits of 
the Muhammadan Daw, or beyond the decision 
of the Courts. 

Bahu Ram Golam Singh v. N arsing Sahoy^ 25 
W. R. 43. referred to. 

Appeal fioni an order of the District 
Judge, Shaliabad, dated the i6th March 
1922, reversing an order of the Subordinate 
Judge, Second Court, Arrah, dated the 
15th March 1921. 

Messrs. Parmeshwor Dyal and Nirsu Narain 
Singh, for the Appellant. 

Mr. Rai T. N, Sahai, for the Respondents. 

JUDGMENT, 

Das, J. — As was pointed out in the 
case oiBahu Ram Golam Singh v. N arsing 
Siihoy (i), the law of pre-emption was found- 
ed on the supposed necessities of a Muham- 
madan family arising out of their minute 
sub-division and inter-division of ancestral 
property. It is, therefore, purely a creature 
of the Muhammadan Daw, and, as the 
exercise of the right is adverse to public 
interest, the Courts are not disposed to 
recognise this right beyond the strict limits 
of the Muhammadan l,aw, or beyond the 
decision of the Courts. 

The learned Vakil on behalf of the respond- 
ents has not been able to refer us to any 
case which has held that there is any right 
of pre-emption in mokarrari land. He did 
rely upon the short notes of a case reported 
in the Calcutta Weekly Notes, but, for 
obvious reasons, it is impossible lor us to rely 
upon notes. 

On the other hand, it seems to me that 
the decision of this Court in the case of 
Mohammad Jamil v. Khub Lai Rzui 
{2) is decisive on the point. It is true that 
plaintiff in that case did not claim the 


(1) 25 W R. 43 ‘ 

(2) 58 Ind. Cas. 534; 5 P. D. J. 740; 2 P, D. 

T. 13m (Wi) Fat. ISO. 


right to pre-empt as a co-partner in the 
land sold ; but the learned Judge discussed 
the basic principles upon which the law 
of pre-emption rests and he pointed out 
that, unless the proprietary possession is 
transferred, the right of pre-emption does 
not accrue. That case is an authority for 
the proposition that the milkiai or ownership 
of the property is sine qua non for the exercise 
of the right of pre-emption and that the 
pre-emptor must have the milkiat or owner- 
ship in the property on account of which 
he claims the right of pre-emption. This 
view accords with the view of Mr. Ameer Ali 
expressed in his well-knc/wn work on Muham- 
madan Daw. To entitle a person to 
claim the right of pre-emption, this is what 
the learned author says in his book, 4th 
edition, Volume i, page 712. “The milkiai 
or proprietary interest in the property on 
which he bases hi.s right must be in him, but 
it is not necessary that he should be in 
actual possession of it. “ And then the 
learned author, at page 715, says as follows : 
“As a corollary to the above principle it 
follows that no right of pre-emption arises 
in respect of property leased in perpetuity. “ 

Wc are bound to follow the decision of 
our Court in the case to which I have referred. 
I would allow the appeal, set aside the order 
of the Court below and restore the decree 
of the Court of first instance. 

The result is that the suit will stand dis- 
missed with costs in all the Courts. 

Adami,J.-— 1 agree. 

N. H. Suit dismissed. 


CALCUTTA HIGH COUBT. 

Appead prom Appeddate Decree No. 175 
OP 1920. 

March 24, 1922. 

Present: — Mr. Justice Newbould and 
Mr. Justice Panton. 

PROBODH CHANDRA DAS and another 
— Pdaintipps— Appeddants 
versus 

BIRSINHA BAGANI and others— 
DEPEin 5 ANTs— R espondents. 

suit admit ingflamHfj 
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superior it^i --Biudcn of proof— -Bcnfial Tenaiicv 
Ac ( \ 1 J f of 1885^, s 85~-Fj4,7'^i /air iciiant 
— Permanruf iindcY-icnuYe , creation of. 

PlaintitT sued to eject the defendant on the 
allegation that the plaintiff was a raiyat at fixed 
rates of the land in dispute and the defendant 
was a transferee of the heirs of one B. with whom 
a Permanent Settlement hml been made by the 
widow of the plaintiff’s predecessor some lo or 
l-j years before suit, that the widow had no right 
to make a l*ermanent Settlement, and that on the 
death of B, the plaintiff had become entitled to 
recover possession. The defendant admitted the 
superior title of the plaintiff but alleged that 
the Permanent Settlement was made with ]\T, 
the father of B, that it created a transferable 
interest and that he was not liable to ejectment. 
The lower Appellate Court holdin'7 that the plaint- 
iff had failed to prove that settlement was made 
by the widow with /> some lo or 12 years ago, 
dismissed the suit. On second appeal: 

Held, that as the defendant arlmittcd the 
plaintiff’s superior title to the laiifl, it was for him 
to prove the existence of a tenancy entitling him 
to retain possession, that the jdaintiff’s main <*ase 
wa.s that the defendant was a trespasser and had 
no right to remain on the laud and the finding 
that the plaintiff’s case as regards settlement had 
not been proved was not sufficient for the dis- 
missal of the suit. 

Narsingh Singh w Dharani Thakiiv, 9 C. W. N. 
144, referred to. 

Section 85 of the Bengal Tenancy Act does not 
bar a raiyat at fixed rates from making a Pcniiaiieut 
Settlement with the undar-raivah or giving the 
ixndQr-raiyats a transferable aU'i heritable interest 
in the land. Lp. 3-N col. i.J 

Appeal against a decree of the >Subordi~ 
nate Judge, Second Court at PTowrali, in 
Hoogly, dated the i8tli of November 
reversing a decree of the Munsif, First Court 
at Howrah, dated the loth of April 1918. 

Dr. Dd^arka Naih Miticr (with him Babu 
Bejoy Kumar Bhattacharjee), ior the Ap])oI- 
— The plaintiffs are appellants. The 
appeal arises out of an action in ejectment. 
The plain tiffs’ case was that they were raiyais 
at fixed rates and tliat the del end ants were 
nndQT-raiyais, The original settlen:ent of 
our superior interest was with Bhagiratli, 
who wa.s succeeded by Kshetra Mohan, 
whose widow settled with defendant’s jjtede- 
cessor. The defence was that the plaintiffs 
were tenurc-liolders and that the interest 
of Bolaram, the original tenant, their prede- 
cessor, was i.)ermanent niirl transferable. 
Hence they were not liable to be ejected. 
My submission is that Drabamayee could 
not make a Permanent Settlement. It 
liaving been found that we axe miyats at 


fixed rates the Couits below ought to have 
held tliat we arc occupancy raiyats. The 
defence should make out their title to hold 
land. Refers to Narsuig Narain Singh v. 
Dharani Thakur (i). Thev have admitted 
our title. The case should go back. 

Babu Ram Char an Maznmdar (with him 
Babu Navendra Naih Chaudfutrv for Babu 
jilendra Lai Bancrjce), for the Respondents. 

llic a])pcal is concliifled b\' findings of fact. 
As regards the first point, section 85, Bengal 
lenancy Act, does not preclude a Permanent 
vSettlement with an under^^nn-ri:/. As regards 
the second point, it has been found that 
]>lain tiffs have failed to ])rove that they 
are occupancy raiyais. I submit, no case^for 
a rem.and has been made oiil. 

Dr. Dii'arka Naih .f/ ///rr, rcjdicd in brief. 

JUDGMENT. — J'he plaintiffs brought 
this suit to eject the defendants on the 
allegation that tiic* plaintiffs were raiyais at 
fixed rate.s ol the land in dis])ute and, that 
the defendants were eillHT heirs or transferees 
of the heirs of one Bolaram Das wntli wliom 
the under-;'^?/>a/’s settlement had been made. 
According to the jdaiii tiffs, the original 
settlement of their superior interest was 
with Blmgirath Das. Bhagirath Das was 
succeeded by Kshetra Mohan and the settle- 
ment with the i)redecessor of tlie defendants 
was made by Drabamayee, the widow of 
Kshetra Mohan. Tliey alleged that Draba- 
iiiayee could not make a Ik^rmaneiit Settle- 
ment, and, therefore, on tlie death of Bolaram 
with whom the settlement was made the 
landlords had the right to reco\xT possession. 
The defendants contended that the interest 
of the plaintiffs was that of tenure-holders, 
and that the Permanent vSettlement was 
made with P>cni Madhal), the father of 
Bolaram, that this settlement created a 
transferable in terc.st and that the defendants, 
tlierefore, are not liable to ejectment on the 
death of Bolaram. It is found that the 
T)laiiitiff’s interest is that of a raiyat at fixed 
rates. 

On behalf of the appellants it is contended 
that it should have been held that the 
plaintiffs interest was that of an occupancy 


(i) u C. W N i.|4. 
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raiyat. But having regard to the pleadings 
we think, that the learned vSuhordinate 
Judge was right in holding that the plaintiffs 
could not claim a lower status than that 
set out in the plaint. Taking it that the 
plaintiffs are raiyifs at fixed rates it follows 
that the defendants are nudor-rinvafs. But 
it also follows that section 85 of the Bengal 
Tenancy Act does n t bar the predecessor- 
in-interest of Ihc plaintiffs from making a 
Permanent Settlement with the inider-n?f'y^/s 
or giving their UTidcr-r<'?mz/s a transferable, 
heritable interest in the land. The rights 
of the plaintiffs, thereforv*, to eject the 
defendants depends on the nature of the 
settlement made with their predeces.sor. 
The learned Subordinate Judge has held 
that, as the plaintiffs failed to prove that 
settlement was made by nrabamayee with 
Balaram 10 or 12 years ago as alleged in 
the plaint, therefore, the jffaintiffs’ case 
must fail. With this decision we care unable 
•to agree. Chi the admitted facts, that the 
plaintiffs had superior title to the land, it 
is for the defendants to pro\'e the existence 
of a tenancy’, which will entitle them to 
retain possession ; see N arsing Narain Singh 
V. Dharam Thakur (i). It is not sufficient 
to find that the plaintiffs* case as regards 
settlement has not been proved. The plaint- 
iffs* main case is, that the defendants are 
on the land, and that they arc trespassers 
with no rights to remain on the land. The 
defendants admitted the plaintiff’s superior 
title to the land, and it is for them to show 
that they have a right to remain. The 
learned Subordinate Judge has come to no 
finding, whether they, the defendants, have 
succeeded in establishing any such right 
or not. It will be necessary, therefore, 
to remand the a])pea] for re-hearing and 
decision as to the rights of the defendants 
on the land. If the defendants succeed in 
proving a tenancy, which will enable them 
to resist the plaintiffs* suit in ejectment 
the order passed by the learned Subordinate 
Judge will be a proper order. If. however, 
the defendants are unable to establish a 
tenancy, which gives them the right to remain 
on th ^ land, then the appeal should be 
decreed, and the decree of the Munsif upheld. 

We accordingly decree this appeal in 
these terms — ^the decree of the lower Appel- 
late Court is set aside^and the appeal remand- 
ed to that Court for re-heaiing. The ques- 
21 


tion whether the parties should or should 
not be allowed to adduce any further evi- 
dence is a matter within the discretion of 
the lower A])]>ellatc Court. 

The costs of this Court will abide the 
result. I 

N. H. A ppeal decreed. 


ALLAHABAD HIGH COURT. 

ICXKCUTION SlCCOND ApPKAI, NO. 329 

f)V 1922. 

December 21, 1922. 

— Mr. lustice Raffque and 
Mr. J ustice Biggott. 

B. AMBIKA PRASAD and another — 
Deckkk -Holders — Appeeiants 
versus 

B. JHINAK SINGH and another— 
Obj kctors — Respondents. 

Civil Procedure Code {Act V of 1908), 0 ,X X I 
r. 3, O. X LX, r. 4 — Appeal by one of several plaint- 
iffs— Other plaintiffs, whether necessary parties— 
Death of joint plaintiff before hearing of appeal, 
effect of— Abatement oj appeal— Decree passed in 
ignorance of fact of death, validity of. 

Where one of several plaintiffs prefers an ajipeal 
in which the other plaintiffs are also interested, 
r. 4 of O. XU of the Civil Procedure Code 
docs not authorise him to proceed with the appeal 
without making the other plaintiffs parties thereto, 
[p. 323. cols. 1 & 2.J 

The effect of allowing an appeal to be heard and 
a deciee passed in ignorance of the death of one 
of the joint plaintiffs is to render the judgment 
and decree a nullity, [p. 323. col. 2.] 

Balaram Pal v. Kany^^ha Majhi, 53 Ind. Cas4 
548, followed 

Imam-ud-dtn v. Sadarat Rai, 5 Ind. Cas. 8971 
32 A. 301; 7 A E. J. distinguished. 

Execution second appeal from the decree 
of the First Additional Judge, Gorakh- 
pur, dated the 23rd January 1922. 

Dr. S. N. Sen, for the Appellants. 

Mr. N. P. Upadhiyu, for the Respondents. 

JUDGMENT.— The th;ee execution ap- 
peals, Nos. 329, 330 and 271 of 1922, arise 
out of two pre-emption decrees passed by the 
lower Appellat Court on the 9th April 1921. 
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It appeals that oit.‘ Dainri Singh executed 
a deed of sale on the 20th of May igio in 
respect of a j^jortion of his landed property 
in favour of Jliinak >Singh and l\lit Narain 
SiJigh. On the li^th May igao and the 21st 
June IQ2() respectively two suits were insti- 
tuted by two sets of plaint ills, the co sharers 
01 Daniri Singh, the vendor, for the recovery 
of ])ossession of the pro2)eity conveyed by 
the sale deed of the eoth May l()io on the 
ground ot pre-emption. Ranibaran was t e 
plaintiff in one suit and Ainbikn Prasad, 
Kain Charittar vSingli, and llubedar Singh 
were plaintiffs in the second suit. The 
vendees resisted the claim by the denial (ff 
the oust '111 of ])re-ernj)tion set uf> in the two 
plaints. The learned Munsif, in whose Court 
the two suits were filed, came to the conclu- 
sion on the evidence in the ease that no cus- 
tom of pre-emptifui prevailed in the village 
where the property in question was situate. 
He accordingly dismissed th(' two claims. 
Tw^o appeals trom the two decrees of the 
Munsif were jireferred to the District Court. 
Ram Baran preferred an appeal from the 
decree dismissing his suit and the ‘^(.cond 
aopcal was prefeired by Ambika Pratrtcl 
alone. He, how^ever, slated that he was 
appealing on his own behalf and on behalf 
of his two co-plaintiffs, naimdy. Ram Charit- 
tar Singh and Hubedar Singh, though lie 
did not nuikc them respondents in the ap- 
peal. The two aj^i^eals were heard and 
dis2)osed of togcilirr by the learned Tffstriet 
JiKlgc on the qth April 1921. He disagreed 
with the Court of first instance and found 
that the ciistoin of pre-emtdion obtained 
in the village and decreed the twa> api>eals. 
In case of Ram Baran the decree was that 
he should ])ay one-fourth of the sale consi- 
deration within the specified, period and 
recover possession of one-fonrth of the proj)- 
erty in suit. In the appeal of Ambika 
Prasad the decree was that he (A.nibika) 
'and his co-plaintiiTs, Htibedai Singli and 
Ram Charittar Singh, should deposit the 
three-fourths of the sale coiisidcratioii with- 
in the period specified in the decree and 
recover three-fourths of the disputed prop- 
erty. The decree -holders in the two ap- 
peals deposited their iespecti\ c amounts 
oi consideration nione}’’ within the prescrib- 
ed period and w'ere duly put in possession 
of the disputed property in proportion to 
the shares decreed to them. Subserjuentty, 
two applications w’ete made by the judgment- 
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debtors, f. e,, the vendees, to the Court of 
the Munsif who had exoculed the two decrees 
asking for restitution of the pro])erty on 
t! e allegation that the decrees that had 
been executed were incapable of execution 
for the reason that Hubedar vSingh had died 
l)rior to the passing of the decrees by the 
learned Ihstriet Judge on the 9th Apiil 1921 
in the ajipeals ol Ram Baran and Ambika 
l*ra«jnd. The learned ]\tunsif allowed the 
re(|ue'<t of tlie judgnient-debtois to this 
extent that he re'^toied one-fourth ot the 
])roperty to them, i. t\, the ^hare of Hubedar 
Singh. The iudgnicnt-debtors preferred 
two ap])eals on the Rxecution Side to the 
Court of the learned District Judge. A 
third npjreal was preferred by Ambika Pia- 
sad to the same Court objecting to the re- 
storation of the share of Hubed.ir Singh to 
the vendees, the judgment-debtors. The 
learned District Judge dis])osed of the three 
appeals together by one order. He was of 
ojjinion that Hubedar having died prior to 
the passing of the decree on the 9th April 
19 j I the two decrees in both the appeals 
of Ambika and Rani Baran were a nullity 
and, there foie, could not be executed. He 
allowed the appeals of the judgment-debitors 
and dismissed the appeal of Ambika Prasad. 
.We have, therefore, three appeals before n®, 
tw o by Ambika Prasad and one by Ram 
Baran. We take up the two appeals of Am- 
bika Prasad first. It is contended on be- 
lialf of Ambika I^rasad that the oirisdon 
to bring to the notice of the Court the death 
of llubedar vSingh prior to the nth April 1921 
and to bring the legal representatives of 
Hubedar vSingh, deceased, on the record dees 
not vitiate the decree ot the 9th April 1921. 
The right to claim pre-emption was a joint 
right of Ambika Prasad, Ram Charittar 
and Hubedar Singh, and if Hubedar vSingh 
had not joined in the suit or if he had died 
prior to the passing of the decree the right 
of pre-emption remained intact with Ambika 
Prasiid and Ram Charittar. It i.s further 
urged that it was the duty of the vendees 
judgment -debtors to call the attention of 
the learned District Judge to the omission 
by Ambika Prasad to bring the legal repre- 
sentatives of Hubedar vSirgh on the record 
and to have the decree amended. The 
vendees could not obj ct nor could the Exe- 
cuting Court decline to execute the decree 
of the 9th April 1921 as it stood, It is 
argued that a Court executing the decree 
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cannot go behind the decuc. If there is 
any legal defect in the decree it is not for 
tlic Executing Coint to recti'y it but the 
proi)er coutse is 1o ask ihe Court which 
lias passed the decree to amend or rectify 
it. t)n the other hand, the argument for the 
Vendees is that the decie.* against a dead 
person is a nullity, h'liither, it is said that 
the right of iire-einption was not a joint 
right ot /Vmbika Prasad, Ram Charittar and 
IJul edar in the sense that it one tell out or 
declined to sue or died duiing the pendency 
ol the suit tile light suivi’.’ed to the other 
two. JSor w^as it a rndit that svas so divi* 
sible UmI Huhedar’s slnie could be desciilied 
as oiie-Joiiith. in any case, slione stiess 
ib hi;d ujioii the tact tint the d.ociee ot the 
9th ol Aj)iil 192: in ihe appeal of Aminka 
Piasad was ])asserl aHci the cleat! 1 oi flul e- 
dai and, tliereiore, it is a iiullitv. In 
port ot this eouteidioii Kliance is jdaced on 
tlu* one of lmain-nd"di)i w "^adar'it Rui 
f i). 'I'hat case is a couvcise of the ])re<ent 
one. In that tlie cR'cree was passed by a 
Pencil of this Court in ignouince of the lac't 
that one ol the res])ondeids was dead. Jsub* 
sequently, an appli'.ation was made lor 
review and the p ieslion was raned wdietlier 
the deciee wa^ a good and valid decteeu 
It was held by two learned Judges ot this 
Court that the deciee having been passed 
against tlie lespoudeiits aftei 01. c ol them 
had been dead it was a nullit w It imght, 
henvever, be argued on behalf ot .\:nt)ika 
I’^'asad tlial tlie piim iple luideiLixing that 
decision does no^- a])]dy to his appeal, inas- 
mueli as the decree against tlie vendees 
could not be split u]),as tlie shares ol the ven- 
dees perhaps wcie not specilied in the sale- 
deed. In the jircsent case Ambika Prasad 
is not seeking to split up the shaies of the 
vendees but is enforcing his right ot pre- 
einptiou which he had jointly with Charittar 
and Ilubedai a;uiinst three-louiths ot the 
disputed proreity. Ibis obicctioii is sndi- 
cieutlv met Ly another case, that of Ualaram 
Pal V. Kanyi^ha ISlajhi (2). This case seems 
to us to be absolutely in point. It was laid 
down there that where one of several plaint- 
ills prefers an appeal in wiiich the other 
plaintiffs are also interested, r. 4, (>. XLI 
ot the Civil Procedure Code does not 
authorise him to proceed with the appeal 

(t) 5 Ind. Cas 897; 32 A. 301 ; 7 J* 
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without milking tli..' otbeu* ])laii'tilT:; txirlic'S 
thereto. T‘‘’iitli( r, it wiis l,iid di wui tliut 
the eifect (A alU'win,'' lui ripj'eal to be lierird 
and (lecree passed in igmuam of the death 
of one of lilt joint j hantiils is to nuider the 
judgment ami demee 11 nulIiU. We, tlier(‘' 
fore, are ol opinion that the derive in favour 

Ambika Prasad, Ram Chaiitlar and I lube- 
dar having been parsed aftci Iiuivdai ha J 
died was a jiullit> anG was md capable of 
e.\e:ution. jdie \auulees are catitk'd t(; le 
re.btored to the tlinv lounhs ol i]ie di^])!'ted 
lirojieity. The apjieals of .\iiibik i Pin muI, 
theiefona fail and aie dismissea itli <'Ob1:i 
including fees in this Com I cm the liigh-.r 
scale, il an\ . 

'J'lu' api'cal oi Ram Baian stands on uuite 
a. different fooling. He had hn uglit a sei)a' 
late Mu't in the Court of the leaiiu^d Munsil 
and on his claim having been divsniisscd luiil 
prcfeired a separate appeal. It is tine that 
lii.s a])pcal and that oi Ambika Pra^^ad weie 
heard together and disper-ed ot I y one and 
tl»e .same judgment l)y the learned DiAnct 
Judg,e but he was decreed onedoLirtli idiaie 
ot the disi)uted proj)eity on the pavuient oi 
one lonith ol the sale con.-ideialion. He 
Itad mentioned 111 his memoiandrm of a]>peal 
that Ilubedar was dead and he wab going 
to bring the legal representativ es (ff Hnbedar 
on Hie record as lesjiondents in Hie ea.*>c. 
Ilubedar W'as merely a pro jurnu delendant 
in the suit in the Coiut oi the IMunsii and in 
tlie apj)cal ol Ram Baran, Ilubedar would 
still have been :i pro f jniiu lesjumdenl. The 
omission by Ramlinran to bring the k‘gal re- 
presentatives of Ilubedar on record as le- 
s])ondents to his a])])eaJ would not alfeel tlie 
merits (>f his ax4)eal. We,thercloie, think that 
any illegality in the decree* of Ambika I’rasad 
wanild not affecl the dteree in iavour ot 
Ram Baran. The order oi the learned Dis- 
trict judge allowing restoration to the ven- 
dees in resiiect of tlie sliart* decreed to l\am 
Baran, i.te, one-fonrth of the dispuled pro))- 
erty, is erroneous. W c, tliereiore, allow the 
appeal of Ram Baran with costs including 
lees in this Court on the higher scale and set 
aside the order of the learned District Judge 
with regard to Ram Baran ’s share. 

.s. D, Order accordingly. 
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CALCUTTA HIGH COURT, 

Appkai, r^KOM Appkbbate DECRIjIB No. 1847 
OP 1919. 

March 30, 1922. 

Justice Sir John Woodroffe, Kt., 
and Mr. Justice B. B. Ghose. 
CHANDRA KUMAR BASU— ])kfkndant 
No. 3 — ^Appeebant 
versus 

Rani SASHIMUKHI DEBI and others— 
Respondents. 

Civil Procedure Code {Act V of 1908), O.I, r. 3, 
O. ll,t. 3 — Suit for accounts against cashier and 
for negligence against supervisor - Misjoinder, 

A suit lor accounts against the plaintiff's cashier 
and for negligence against his Sadar Nail making 
the latter liable to re-pay to the plaintiffs such sum 
of money as may have been lost by his failure in 
his duty to suj>ervisc the work of the cashier, is 
bad for misjoinder of causes of action and parties. 

Appeal against a decree of the i^istrict 
Judge, Dacca, dated the 26th of July 
1919, affirming that of the Subordinate 
J udge, Fifth Court, Dacca, dated the 8th 
April 1918. 

Babu Dimrka Nath Chakrabarti (with 
him Babu Atul Chandra Gupta), for the 
Appellant. — The defendant No. 3 is the 
appellant. The appeal arises out of a suit 
for accounts and also for money due on such 
accounts being taken from defendant No. i 
who was a co-sharer of the plaintiff. Defend- 
ant N0.3 is the Sadar Naib of defendant No.i. 
There ought not to have been any decree 
against me. Defendant No. 2 is the surety 
of defendant No. i. Their case is that if 
any money is due against defendant No. i 
then I must be held liable as being careless 
and negligent and having colluded with 
defendant No. i as his superior officer. 
They have also claimed damages for con- 
tributory negligence against me. There is 
no allegation that I have misappropriated 
the money. I submit my liability does not 
arise till defendant No. I's liability has been 
established. They ought to bring specific 
case against me. 

Dr. Dwarka Nath Mitra (with him Babus 
Debendra Nath Mandal and DwijendraKumar 
Dutt), for the Respondents. — Our case is that 
the defendants are jointly liable for all 
damages caused to our estate. He was to 
have checked the accounts which he not 
having done, the cashier has misappropri- 
ated the money. The causes of action are, 
no doubt, different but they arise out of the 
iame tiansaction^ and, thimfore, they can 


be joined in safne suit. Refers to O. I, r. 3, 
Gvil Procedure Code, Compania Sansinena 
V. Moulder (i), Ramendra Nath Ray v. 
Brojendra Nath Dass (2), Krishnajiban 
Sanyal v. Mahammad Masiuddin Mandal (3). 

Babu Dwarka Nath Chakrabarti replied 
in brief. 

JUDGMENT. --This is a suit brought by 
the plaintiffs-respondents for account against 
defendant No. i, who was their cashier, 
and defendant No. 2 with whom in the 
pre‘^ent appeal we are not concerned, and de- 
fendant No. 3, the appellant belore us who 
w^as the Sadar Naib, It is alleged that money 
is due by deiendant No. r on account being 
taken against him and that the appellant, 
the Sadar Naib, i« responsilde tor any 
loss wliich the plaintiffs may have sustained 
through action or omission ol their cashier, 
which loss has been occasioned by his negli- 
gence, his duties leing, amongst others, to 
supervise the work and to .sign the jama- 
kharach of the Sadar Khazandn, An ob» 
jection has been taken in this apj^eal to this 
suit on the ground that it is bad for misjoinder 
of causes of action and parties. I think 
this objection is a sound one. 

It is a suit for accounts as against defend- 
ant No. I and a suit for negligence against 
the appellant who becomes liable to re-]jay 
to the plainriffs such sum of moiir y as may 
have been lost by failure of the first deteiid* 
ant to carry out his duty. There having 
been such a misjoinder the suit has been 
left, as may be expected, in a very anomalous 
position. For, so far as I can re;d the 
judgment, there is no distinct finding that 
the appellant is liable for such a sum of 
money as may be found payable on the 
account which has been directed by the 
judgment against defendant No. 1. It may 
be, so ^ar as 1 can read the judgment, that 
the appellant beiorc iis may show that he is 
not liable at all or that he may be liable for 
a lesser sum than is found upon the account 
as being that fpr which defendant No. i is 
liable. At one time I was disposed to think 
that thi.s Illicit stand iu the way of the 
.appellant's appeal. But I think it does not, 

(1) (1910) 2 K. B. 354; 79 E. J. K. B. 1094 ; 
103 L. T. 333- ^ 

(2) 41 Ind. Cas. 944; 45 C. in; 27 C. E. J. 
158; 31 C. W. N. 794, 

(3) 63 Ittd. Cas. 3441 33 C-iE. J. 3 ^ 9 * 
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for this reason that there is a decree aflFecting 
him and it is lonnd, at any rate, as against 
him to this extent that it seems to say that, 
on the final taking of the accounts, he may 
be liable in respect of some unascertained 
sum. 

In the result, I must hold that the judg- 
ment and decree of the lower Appellate 
Court should be set aside and the suit must 
be dismissed as regards appellant No. 1, 
who will be entitled to his costs in both the 
lower Courts and in this Court. 

6hose» J, — I agree. 

Suit dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

Second Civie Appeal No. 245 of 1921. 

October 23, 1922. 

Present: — ^Mr. Batten, J. C. 

KUNJIIyAL AND OTHERS — ^DEFENDANTS 
— ^Appellants 
versus 

PANNAIyAIy and another — Plaintiffs 
— Respondents . 

C.P, Tenancy A ci (X I of 1898) --Prior mortgage 
of tenancy lands Malguzar not consenting 
Validity as against mortgagor -Priority over 
subsequent mortgage. 

As between the mortgagor and mortgagee a 
mortgage of a tenancy holding is valid unless and 
until it is avoided by the malguzar, A mortgage 
which has not been consented to by the malguzar 
will not f{^ to have priority over a subsequent 
mortgage simply because it had not been consented 
to by the malguzar. 

Appeal from a decree of the District 
Judge, Nimar, in Civil Appeal No. 142 of 
1920 dated the 24th February 1921. 

Dr. H. 5 . Gour, for the Appellants. 

Mr. M, Gupta, for the Respondents. 

JUDGMESNT. — There is no force in this 
appeal. The first two grounds of appeal 
contest the finding of fact that the then 
malguzar, Balwantrao, did in 1916 give 
consent to the mortgage in suit at the time 
when he compromiscid the suit which he 


brought against the mortgagees, because 
they had not obtained his consent prior 
to the execution of the mortgage. I can 
find no ground on which the finding of the 
lower Appellate Court that the malguzar 
did so consent can be validly attacked ; it 
is a clear finding of fact which is binding on 
this Court and is, moreover, in my opinion, 
undoubtedly a correct finding. It is further 
argued as a point of law that the appellant's 
mortgage of 1913, which was concurrently 
consented to by the malguzar, has priority 
over the mortgage of 1908, sued on by the 
plaintiffs, which was not consented to by 
the malguzar till 1916 after the date of the 
appellant's mortgage. It is argued that a 
mortgage which has not been consented to 
by the malguzar must be held to be in abey- 
ance, to have no real existence, and to be 
in fact void until it is so consented to by the 
malguzar and can, until it is so consented to, 
have no priority against another mortgagor 
of a later date. No authority whatever 
has been cited in support of this proposition, 
which appears to^me to be contrary to_^the 
principle that, as between the mortgagor 
and mortgagee, a ^mortgage is vaild unless 
and until it is avoided by the malguzar. 
The appeal is dismissed with costs. ' 

G. R. D. A dismissed. 
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CALCUTTA HIGH COUST. 

Arpi:.\r, I'KoM Arnu.i.ATR Dkcuer N<.\ 871 
ou 192c. 

May 19, :922. 

PrrSi'i’l : - Mr. Justice Walmsley and 
Mr. Jurticc f'ulirawardv. 

IIARA I'RASANNA r.ANDOPADHYA 

1)K'‘KNUANT N' ). I — ApPEI.I/\NT 

v.rsii'i 

ARA 15 ALT, AND, ON Ill.'i DEATH, TWO OI? 

HiS IIEIKS AND LKrtAr, REPRESENTATIVES, 

JABIvDA KlIATUN and another, 

MINORS, liY THEIR (JuARDIAN ad Utm, 

Mr. Ii'. B. COITNSl'X, the Deputy 
Rkoi.stkar ( )F THIS Court, and 

ABBAS AIJ AND oTiDCu.s -P ro FORMA 

Defjcndants AND SABDAR ALI — 
Pl,iUNTlFF — R ic<!’ondi;nt.<. 

Arbityaluw — AH interested fH^rsous not joining 
in n/^fdtcairon for reference -Conri, juvisdiclion of^ 
to moke reference, 

Wliero all llio porsous intcrosted do not join in 
an a|ii)lii'al'oii for rofcrcuec to arbitration, the 
Court has no jurisdiotiem to make the reference. 

l))\dy Ckonf V. Maimtji hfitsaji, 41 Tml. 
Cas. 29;,; C. J. uo; 21 C. W. N. 387, relied 
ou. 

A])iX‘al a'^aiiist tlu? (Uiorco of the >Snbordi- 
natc I'irst Couil, Bakaroanj. 

ckitefl the i/tii of lieoeiiiber, I()I9, afliim- 
in'4 the deetev of the Ofliciatiuo IVluusif, 
vSecoiid Coiiit at Bhola, (.kited the 1^1 of 
January i<)i(). 

Batni Sitrcsh CltdH'lra Talnk'lar, for the 
A]’»|)ellant.“- 'rhe defendant i.s the aj^pek 
hint. The ai)peal arj.se'^ out of a suit lor 
rec<')very of ])os, session. There was an ex 
hirle decree on <)th Aui*ust 1915, which 
was restored on :jis 1 July by the 

.\])pellate Court. 1 luring that trial the 
matter was referred to arbitration by jiersons 
including present plaintitf, but excepting 
defendants Nos. =; to 7. The award was given 
on TQth December, TUi?. The present suit is 
for tile setting aside ol the award. When 
the award was given we adduced c\ par*e 
evidence also Ixdore the Court. Refers to 
La! Mohan Pal v. Snrya Knmar Das (i), 
Chairman of tin Piinica Mnnici- 
pcility V. Siva Sankar Ram (2), 


Dooly Chund v. Mamuji Mmaji {3). 
The defeudants Nos. 5 to 7 never appeared 
in that suit and, therefore, they cannot he 
called as interested parties. Refers to 
Cirija Na^h Roy v. Kanai Lai Mitra (4k 
Then there was also ex parte evidence. I 
submit the absenting defendants were not 
interested persons. There is the cx parte 
decree. The present plaintiff is now estopped 
from (juestioning the decree. liven now 
he is not present in this appeal. 

No one aj>peared for the Respcnidents. 

Babu Biraj Mohan Mazimdar, for the 
Deputy Registrar. 

JUDGMENT. — Tliis ajipeal is preferred 
by the defendant whose name is Hara 
ITa<anna Jkandc'ipadya. The respondent, 
vSabdar Ali Choukidar, who does not ajuicar, 
was one of the defeiid iiits in the suit liroiight 
])y Hara Prasanria some years ago. That 
suit wa^ event uad^' made over to arbitrators 
on the a])])lication of vSabdai* Ah* and some, 
but not all, of the other dcfeiidants. The 
decision ot the arbilratois w^'^s against 
babdrir AH. He made an objei'tion to the 
award but that was dismissed for default. 
He made another objection in the course 
of execution procceiliugs. That was also 
rejected. Now, he h«as brought the suit, 
out of which this appeal arises, to have the 
award set aside and the Courts below have 
set it aside on the ground that three of the 
defendants in the original suit, tliat is to 
say. Nos. 5, 6 and 7, were not parties to 
the application tor reference to arbitration. 
In support of this view both Courts have 
referred to several decisions of this Court, 
one ot them is the case reported as Cirija 
Nath Roy v. Kanai Lai Mitra (4) to which 
I w^as a party. The view we took there wais 
that the intire foundation of the Court's 
jurisdiction to make the reference disappear- 
ed when it was found that all thi persons 
into'csted had not joined in the ap;dicatior. 
It follows, therefore, that, in my judenunt, 
the de.isiou of the lower Appellate Ceuit 
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IS correct and this appeal must bj dismissed. 
We uiake no order lor costs, as vSabdar Ali 
Choukidar does not appear. 

Suhrawardy, J.— l a^ree. 

W. C. A. 

.4 ppe^il dismissed. 


CALCUTTA HIGH COURT. 

AlUUilAB from ApPFJXATE DECREE' NO. 1533 

01- 1920. 

July 18, 1922. 

Present* — Mr, justice Walmsley and 
Mr. Justice B. B. Ohose. 
RAJENDRA NARAYAN CHAUDHURY— 
Defendant No, 3 — Appeixant 
versus 

Khan Bahadur Moulvi 
AHIYA*— Peaintief and others— 
Defendants Nos. i, 2, 4 — Respondents. 

Landlord and tenant — Putni, if can be created 
ever another Assignment of Zemindar's 

right to receive rent from Interest of 

assignee t ij can he sold under Putni Taluks licgula^ 
tton[ V 1 1 1 of 1819) — Putni sal^ ivithout jurisdiction 
—^Purchaser, position of. 

The Zemindar of a certain estate granted a 
putni lease of the entire 1 6-annas of the property 
to the defendants in 1881. A, who acquired an 
interest in i-anna share of the Zemindary in 
1895 created a putni in respect of this share 
ia fayoui of P, Thereafter^ there was a sale 


of the interest of B, under Regulation VIII of 
1819 which was purchavSed by the plaintiff who 
then sued the tlcfendants for rent of the putni 
to the extent of i juina share: 

Held, (i^ that the plaintiff had no right to 
recover rent from the defendants and the 
relationship of landlord and tenant did not exist 
between the parties; [p. 3^0, col. 2.] 

(2' that the whole scheme of the Putni Taluks 
Regulation was that the pulnidar the only 
person whose interest could be sold under the 
Regulation and not the interest of a person in 
the position of B. by whatever name it might 
be calk*{l. The mere giving of the name of 
putni to the iiitercvst of B, would not make it a 
putni as contemplated by the Regulation so as 
to bring into play all the provisions of the law. 
Therefore, the sale under Putni Taluks Regulation, 
Vm of 1819 at which the plaintiff had pur- 
chased was without jurisdiction and the plaintiff 
had acquired no title, [p. 330, col. i.] 

The idea of a putni being created over an- 
other putni is absolutely foreign to the s(!hemc of 
the Putni Talnks Regulation. TJiere can, however, 
be 110 objection to the assignment of the right of 
the Zemindar to receive rent from the puhudar 
which he is entitled to get under the Pitim Settle- 
ment, for example, he may c'reate an ijura or 
he may execute a mortgage and make over pooses- 
sion to the mortgagee. Jnsucli cases, the assignee 
of the Zemindar's interest would be entitled to 
recover rent from the putmdar by virtue of 
the assignment. }p. 329, col. i.) 

Madhu Sudan Chaudhnri v. Dehendra Nath 
Sarkar, <>(> Ind. Ca.s. 200; 3.1 C. h. J. 70; 40 C. 4951 
(1922) A I. R. (C.) 412 and Ramsona Choudhurani 
v. Nabakumar Stnha, 10 Ind. Cas. 90; 13 C. B. J; 
404 ; iC> C. \V. N. 805, referred to. 

Johar Midi v. Bhupendra Nath Basu, 67 Ind. 
Cas. 1108; 34 C. B. J. 79, distinguished. 

Appeal against a decree of the Subor- 
dinate Judge, Second Court, Sylhet, dated 
the 6th March 1920, affirming that of 
the Mttnsif, Fourth Court, Habigunj, dated 
the 23rd December 1918. 

Babu Hemnidra Kumar Das, for the Ap- 
pellants. — ^The defendant No. 3 is the ap- 
pellant. The appeal arises out of a suit for 
rent. The facts shortly arc these : — 

The original owner of the entire Ze* 
mendary was Abdul Rahman who grant- 
ed a putni lease of the same to predecessors 
of defendants. In 1895 Bhuban Babu 
acquired i-anna interest in the Zemin- 
dary. He granted a putni in respect 
of his share to Fatima Banu. In 
execution of a decree against Fatima under 
the Putni Taluks Regulation, her interest 
was sold and it was purchased by the 
plaintiff. On that basis the present suit is 
brougbi. I deny any relationship of 
landlord and tenant, The Co\irts below 



328 INDIAN CASES. [1923 

RAJENDRA NARAYAN CHAUDHURY V, ABU NASAR AHIYA. 


have decreed the suit. My submi<?sion 
is that Bhuban Babu was not entitled 
to create a new putni superseding 
the one made by Abdul Rahman. That 
puini was in respect of the i6-annas 
or the estate. There cannot be another 
putni in respect of one anna share over 
the original one. That is against the Putni 
Taluks Regulation itself and is contrar}^ 
to the intention of the legislature. Bhuban 
Babu could have taken an assignment of 
the Zemindar’s interest. Madhu Sudan Chau- 
dhuri V. Dehendra Nath Sarkar (i). 1 would 

submit, therefore, that the putni lease grant- 
ed to Fatima amounted to an assignment 
of the Zemindar’s right to rent from defend- 
ants. Therefore, the sale at which 
plaintiff purchased was held without 
jurisdiction. Therefore, the plaintiff 
could not have acquired any title. We 
cannot sue for setting aside of the sale 
under section 14 of the Putni Taluks Regu- 
lation. Further, Fatima could have no right 
to recover rent from us. Her interevSt 
and that of ours are co-ordinate. There- 
fore, the plaintiff in that view also is 
not entitled to maintain the suit. The 
learned Judge relied upon Raj Kumar 
Majumdar v. Prohal Chandra Gan^uli (2) 
in support of his judgment. But that case, 
I submit, has no bearing at all to the pre- 
sent case. I submit, thcrefoic, both Courts 
have labouted under an erroneous view 
of the Putni I^aw. Their decree cannot by 
any means be supported in law. 

'BdibviSurendra Nath Guha (with him Babu 
Benoyendra Nath Palii), for the Respond- 
ents, — I submit the Courts below are right 
m their view. See Johar Mull v. Bhupendra 
Nath Basu {3) . The case in Raj Kumar 
Majumdar v. Probhal Chandra Ganguli (2) 
is exactly to the point. Bhuban Babu 
was perfectly entitled to create a new 
puini which cannot be treated as an assign- 
ment of the Zemindar’s right to rent. The 
defendants cannot now’ question the sale. 
See Ramsona Choudhurani v, Nabakumar 
Sinha ^4). The sale was held with 


(1) 66 Ind. Cas. 200 1 34 C. I/. J. 76, 

(2) 9 C* W. N. 656. 

(3) 67 Ind. Cas. 108 1 34 C. h . J. 79J 49 C, 495; 
(1922) A. J. R, (C.) 412. 

(4) 10 Ind. Cas. 90 ; 13 C. 1 ^. J. 404 1 16 C. W.N. 

ao5« 


jurisdiction and my purchase h penect- 
ly valid. I submit I am entitled to rent 
from tliem. 

Babu Hemendra Kumar Das, replied in 
brief. 

JUDGMENT. 

Ghose, J. — This appeal is by the defend- 
ant No. 3 and it arises out of a suit for 
rent brought by the plaintiff under the fol- 
lowing circumstances. One Abdur Rahman 
was the Zemindar of a certain estate. He 
granted a hulni lease of the entire i6-aiinas 
of the property to the predecessor of the 
defendants sometime in 1881. Subsequently, 
one Bhuban Babu acquired an interest in 
i-anna share of the Zeniindaryin 1895. After 
acquiring this interest, he created a putni 
in respect of this i-aniia share in favour 
of a lady Amatul Fatima Banu. vSonie- 
time after that, Bhuban Babu sold the 
interest of Amatul Fatima Banu under 
Regulation VIII of 1819 and it was pur- 
chased by the plaintiff. The plaintiff has 
now sued the defendants for rent of the 
putni to the extent of i-anna share. 

The defendant No. 3 alone contests 
the plaintiff’s claim and he denies the re- 
lationship of landlord and tenant and 
contends that the plaintiff has acquired 
no interest in the property entitling him 
to recover rent from him as putnidar. 

Both Courts below have given the plaint- 
iff a decree for rent. The learned Sub- 
ordinate Juduc relics upon the case of 
Raj Kumar Majumdar v. Prohal Chandra 
Ganguli (2) for the proposition that it was 
open to Bhuban Babu to create a putni 
tenure over the head of the putni of the 
defendants. 

It is contended before us by the appellant, 
first, that Bhuban Babu had no authority 
to create a second putni intervening between 
the defendant’s putni and the Zemindar’s 
interest and, secondly, that assuming that 
the putni lease granted in favour of Fatima 
Banu, the plaintiff’s predecessor, amounted 
to an assignment of the right of the Zemin- 
dar to recover rent from the defendants, 
such interest created in favour of Fatima 
Banu was not a putni lease as contem- 
plated by Regulation VIII of 1819 and 
the sale held by the Collector under that 
Regulation of the interest of Fatima Banu 
at which the plaintiff purchased was with- 
out jurisdiction and the plaintiff has ac« 
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quired no interest whatevei l«y virtue of 
it. The appellant points out that there 
are certain other cases which deal with this 
question and he refers to llie cases of 
Madhu Sudan Chaudhuri v. Dchcndra Naih 
Sarkar (i), Nilamhar Ghosh v. Mir Mohasan- 
uddin (5), Johar Mull v. Bhupendra Nath 
Basu (3) and Jarraw Kuwciri Saheha v. 
Hanifuddin Akanda (b). 

With regard to the case of Raj 
Kumar Majumdar v. Pvrhal Chandra 

Ganguli (2), on which the J^uborcliuatc 
Judge relics, the learned Judges who 

decided that case speaJ: very generally 

about the position of a person who accepts 
a puini over the head of another putni. 
They say this : The “ creation ot two 
Puinis one above the other, no doubt, in- 
troduces confusion into the ordinary 

grades and nomenclature of sub infeudation, 
yet for the purpose of tliis suit, all wv hold 
is that the plaintiffs puini lease consti- 
tutes an intermediate tenure between the 
Zemindar and “ the defendants and that, 
therefore, the plaintiff is entitled to de- 
mand the rent which the defendants 
are bound to pay to their superior land- 
lord”. 

Apart from all authority, i1 would ap- 
pear that the idea of a puini being creat- 
ed over another is absolute^ foreign 
to the scheme of the Putni Kegxila- 
tion and any one familiar with the 
status of a putnidar would consider this 
position as anomalous. Tn the rutni Kc- 
gulation, a puinidar has been given 
certain rights as against the Zemindar. 
The putnidar is described as a taluqdar 
of the first degree and it is difficult to 
imagine that a tenure can be created over a 
taluqdar of the first degree. There can, 
however, be no objection to the assign- 
ment of the right of the Zemindar to re- 
ceive rent from the putnidar which he is 
entitled to get under the Putni Settlement; 
for example, he may create an ijara 
or he may execute a mortgage and 
make over possession to the mortgagee. 
In such cases, the assignee of the 
Zemindar's interest would- be entitled 
to recover rent from the putnidar by virtue 
of the assignment. This position seems to 

(5) 67 Ind. Cas. 105 ; 34 C. h , J.77. 

(6) 4 Ind. Cas. 471 ; 14 C. W. K. 389. 


have been made clear in the case of Madhu 
Sudan Chaudhuri v. Dchcndra Nath Sarkar 

(1) , where Mr. Justice Caspersz says that the 
name given to the assignee of the Zemin- 
dar's interest to recover rent is immaterial. 
The case of Johar Mull v. Bhupendra 
Nath Basu (3) does not really touch the 
question. That is a case in which the 
defendant claimed a mitkarari inleiest 
and the jdaintifT sued for rent as a 
superior lessee under a lease creating a 
superior title over the mnhararidar, and 
it will be noticed that, in that cose, the 
learned Judges are equally guarded in 
their language as to the cieation of a puini 
interest over another putni. In those 
cases, however, the ])laiii1ifi could recover 
rent on the basis of a title derived from 
the Zemindar as assignee of the interest 
of the Zemindar to recover rent from the 
putnidar. But in the present case, the 
position seems to be soniewdiat more 
complicated and one of the complications 
coiitemydatcd in the case of Raj Kumar 
Majumdar v, Probal Chandra Ganguli 

(2) has taken place. The v^subordinate 
Judge finds that Bhiiban after his 
purchase ignored the putni of the 
defendants and granted a new putni to 
Fatima Baiiu. Therefore, the interest which 
was created in fav’-our of Imtiina Banu 
by Bhuban was on the same plane as that 
of the defendant-. It would appear, -Ibcre- 
fore, that Fatima Baiiu’s interest was not 
superior to that of the defendants. Then, 
the question comes whether, assuming that 
it was superior interest, this could be sold 
under Regulation VIII of i8iq. The Col- 
lector assumed jurisdiction for the pur- 
pose of sale under that Regulation, as the 
lease created in favour of hVima Banu 
does not mention that the interest created 
in her favour was an interest between the 
putnidar and the Zemindar. The Regulation 
does not contemplate the sale of such an 
interest under its provisions and, if it had 
brought to the notice of the Collector that 
Fatima s interest was not that of an ordi- 
nary puinidar but that of one above 
a putnidar, the Collector surely would not 
have put the pro\'isions of the Regula- 
tion in force to effect the sale, as the 
Revenue Authorities do not recognise such 
a putni. The question, therefore, is whe- 
ther the plaintiS has acquired any interest 
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by stich sale. Rererencc has been made 
on beliali c'f the respondent to the case of 
Ramsoua Clioudliurani v. 'Nahakumar 
Sinha fp in support of the pro- 
pos'tiotj tiiat '], sale iincler the RcLj^nla- 
tion can only be ((uestioned a ycr- 
son entitled to do so nnder section i.j of 
the Reyiilotion and that the title of llie 
pnrci.eiser under the ReTiilatioii sale can- 
imt be (; uestioned collater<dly Put tl]e learn- 
ed Jnd'^e.-: in that case observed that the 
sale must he held with juiisdiclion, 
and th.e sole question in the ji’csent case 
is whetlier llie Collector had jurisdiction 
to sell the interest of luiLima liaim under 
Regulation VlII of icSig. As has been 
contended by the learned \'ak]] lor the 
rppellanl, the defendants do ncA come 
under the category of peisoiis who could 
s^(^ undei section i.j o^” the Pulni Regulation 
for setting aside the pnhu r.ale If they 
had brought such a suit, the obvious an- 
swer wa“)uld have been that they were not 
affected b.v th.e alleged sale and that they 
had no light to dispute it, nor could any 
person claiming under the defendants as 
(iur-putnidar or a laliujdar of llie tliiid 
degree known as Si^-pulnid^tr ha\’e question- 
ed t:iv sale. If it were held that the in- 
tere*-! of Imtin.a I'anu wSvS .uch is could 
sold under Regulation VIII of iSjq, 
serious complicatioiTS would arise in 
tile relation between the puinidar and 
tlie Zemindar on the one hand and the 
subordinate tenurc-lioldcr.s on the other. 
It seems to me th:it the wlule scheme of 
the riiliii Regulation is that the piihiidar 
is tie: only jierson who.se iiitere.st c'aii 
be sold under the Regulation and not the 
int'Test of a person in the riosition of Ika- 
tima Banu whatever name it may be 
called The mere giving of the name 
of piitni to the interest of P'atima 
would not make it a pulni as contemplat- 
ed by the Regqilation* so as to bring into 
play all the juiivisions of the lawc In my 
o}.)iiiin!i, tlierefore, the sale under Regula- 
tion VIII of 1819 at which the plaintill 
purchased was without jurisdiction and 
the plaintiff has acquired no title. Then, 
again, the intention of Bhuban Babu was 
to grant a new putni ignoring the pulni 
of the defendants, as found b}^ the vSub- 
ordinate Judge, and it would apjiear 
that the interest created iu favour of 


Katima Eanu was co-ordinate with tlrV ri 
the defendants. In this view, Fatima 
Ikaiiu cannot be said to have ac(|uired any 
interest as against the defendants. In 
m>' opinion, the plaintilT has no right to 
recover rent from the defendants and the 
relationship of landlord and tenant does 
not exist between the partic.^. 

The ai^peal must, therefore, be allowed 
and the suit dismissed with costs in all 
Courts. 

Walmsiey, J.— I agree. 

B. X. 

A ppeal allo^red^ 


MADRAS HIGH COURT. 

CiTv Crvin Court Appear No. 26 of 1921. 

July 19, 1922. 

Pt'cscnl ' — {sir Walter Schwabe, Kt., Chief 
Justice, aiul Mr. Justice Wallace. 
ABDUR vSALAM SAHIB AND another — > 
Praintiffs ' - Apperrants 
versus 

M. KANDASWAMI CHETTIAR— 

Defendant — Respondent. 

2'enancy~Loui^ possession by tenants — Rent 
uni form Transfer with landlord's acquiescence — 
Tenancy, uature of —Question of law. 

Although the origin of a tenancy may not be known, 
yet, if there is proved the fact of long posseSvSion 
of the tenure and the payment of uniform month- 
ly rent by tenants and their ancestors, the fact 
of the landlord having permitted them to build 
a pitcca house upon it, the fact of the house having 
been there for a very considerable time, of its 
having been adled to by successive tenants and 
of the tenure having from time to time been trans- 
ferred by suc'ces^ion and purchase, in which the 
landlor*! ac piiesccd or of which he had knowledge, 
a Ct^urt is justified in presuming Uiat the tenure is 
of a permanent nature, [p. 331, col. 2 ] 

Whetlier a tenancy is a permanent or tempo- 
rary one ivS a question of law. [p. 331, col. 2 ] 
Afzal-un-nisa v. Abdul Karim, 50 Ind, Cas. 
719 : 47 C. I ; 17 A. E. J, 608 : 36 M E. J. 580 ; 
26 P. W. R. 1919’; 26 M. E. T. 55 ; 81 P. R. 1919; 
23 C. W. N. 966 : (1910) M. W. N. 49.1 ; 30 C. E. 
J. 152 ; 21 Bom. E. R. 891 ; 65 P. E. R. 1919 ; i 
XT. P. E. R. (P. C ) 47 ani 71 ; ti E. W. 176 : 13 
Bur. E. T. I : 46 I. A. 1 31 and Ca^pcrsii v. Kader 
Nath S^yhadhihari, 28 C.738; 5 C. W. N. 858, relied 
on. 
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Appeal against the decree of thfi City 
Civil Court, Madras, in Original vSuit No. 15 
of 1920. 

Mr. A. Nara^imbi Tver, for the Appel- 
lant. 

Mr. N. Ramaohwidra Iyer, for the Re- 
spondent. 


erected vvltho.it the laudloid s objection 
and they had bjeii dealt with by assignment 
or moilgagj. S.) far, that case ii very like 
the jjresent. Thciv was one additional fact 
in tint case, name\v, that the landlords 
had ill sonic receii>ts ai)j)lied the term ‘per- 
manent’ to the rent. I do not think that 
tlial fact alone would siillicc to dilleren- 


JUDGMBNT* 

Schwabe, C. J. -l am vciy loath to dis- 
agree with the Judge who heard the evidence 
on questions of facts, but in tliis case 1 do 
not think that the veiw T am about to ex- 
press really differs at all on the question of 
fact, because I take the lacts as found by the 
learned Judge. On those facts, whether tile 
proper inf .oence is tlial tlu tenancy in ques- 
tion is a jiermin iit or Umiporary one is a 
question of law and not a (piesthm of lad. 

The facts ol this case, as lound, are that 
a siiperstrudurc, described as a [yuc a liou v, 
was erected on 111 >sl ])iviiiiscs at least lilt}" 
y ars ago — according to the evidence the 
p riod is nearly lou years. From that date 
toriVard-^ there Ini', alway.-^ been IK d and 
pahl a 111 mthly gro iiid rent of i-i-amns 
Tue tenant from time to time h id disposed 
o his interest, Tlie last tenant s <ld Ins. 
ill eicst to tlic present pl.diitiff for Rs. jso. 
During that period the \alue of the l.*nd 
in Madias hu*. risen aiivl we arc told that the 
jirescnt proper ground wilue of this land 
ii not I |-ariiias but Rs. 2. 

Now, the question under thf)sc circiun- 
stances, there being no direct evidence as to 
what the original tenancy was, is “ Is it the 
proper iiif.Tciice that it is a pc maiieiit 
tenancy or a tenancy of sonic shorLer pciio 1. ’ 
It is put as mantlily because the rent was 
payable nuiillily. v)n this matter we are 
nut without aitUiority, A similar caj.e came 
bdor.^ their Dordship'. of the Privy Council 
in Afzd^im-m^x v. Aodiil Karhn (i) 
In that case, which was in reference to some 
land ill a suburb of Delhi covered by build- 
ings, the facts were that, from 1859 on- 
wards, a uiiiforiu rent had been fixed and 
paid and substantial buildings had been 


tiate this case. Rut, however that might be, 
in that case their T.ordships of the Privy 
C..uncil quoted witli aiiproval tlic* case of 
Caspersz v. Kader Nath SarOadhikari (2) 
and tile part that they quoted whtli a]i])roval 
is this: “ Although the origin of a tenancy 
may not be known, yet if there is proved tb.e 
fact of long ])ossession of the tenure by the 
tenants and their ancestors, tlie fact of t: e 
landlord liaving permitted tlieiii to build 
a pKita house upon it, the fact of the house 
having been there for a very considerable 
time, of it having been added to by succes- 
sive Iciiaiils and of the tenure having from 
time to time been transferred hy succession 
anil i>Lirchase, in which the landlord ac- 
quiesced or of wiiicli lie had kn .wdedge, a 
Courtis justified in jiresiiming that the te- 
nure is ol a pcrmaiiciit nature.’' Every word 
in that a]>]>lieb to this case and that has the 
approval of their Ronlships of the Privy 
Council and it seems to me that the only 
pro])et inference that could be drawn on the 
facts of this case is, tliat the tenancy was 
a permanent tenancy. 

It is suggested in argument that IIktc is 
something ])ecu]iar about JMadras in tins 
mattey and that in the City of Madras for 
soin? reason p.Mmaaent tenancy is unknown 
ail I can never be. I see no reason for acce])t- 
ing that statement, for one asks oiievSelf 
“why .should there be any different* in tliis 
nutter between Madras and Delhi and Cal- 
ciitfa?” Huinan nature is much the same 
ill different Provinces. People do not build 
valiiible houses oii other 2>co])le’s laud with 
th ‘ kiiowlfdge that they may be turned out 
at a month’s notice and with the knowledge 
that they may only leiiiove their bricks 
a 1 1 m )rtar, JUaiidlords do not go on accept- 
ing the same rent year after year when the 


■ * value of the land is increasing. I see no 

It) 50 Ind Cas. 74<.;47C.i; 17 A.L.J.OoS; 3C rea on at all lo distinguish in this matter bct- 

r o. . ... ^\T 01^ M T. T cc» wpcti Mnnr.is and other towim 111 fnic r'r\iin+rir 


M. I^. J. 580; '2b V. W. R iQio; M. h. T. 55; 
61 V. K. 1919; 23 C. W. N. 900; (1919) M. w, :n. 
494; 30 C. Iv* J* 15 '*' Bom, Irf, R.. Ii 9 i» ^ • 
h. Vi. 1919; I u. P. h. R. (P. c.) 47 and 7 »: 

IS But. U T. IJ 46 I.A. 131 ll’.C.). 


ween Madras and other towns in this country, 
(2) 28 C. 73S; 5 C.W.N.858. 
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when we have got the facts from which the Shahabad by which he dismissed an appli- 
proper inference to be drawn is that there cation for execution on the ground that it 
is a permanent tenancy. Those facts, in my was barred by limitation. The material 
judgment, result in that inference wliether facts are these: ' 

it is in Madras or elsewhere. On those The appellants obtained a mortgage- 
grounds, in my judgment, this judgment is decree agiiinst the respondent, but it appears 
wrong and must be reversed with costs here that the mortgaged properties had been 
and in the Court below, aud the declaration at a revenue sale before the decree 

prayed for in the plaint must he granted. was pronounced in the mortgage action. 

W^lace, J. -I entirely agree and I have The decree in effect provided that the 
nothing to add. appellants should proceed against the 

Decree reversed. surplus sale-proceeds in the hands 


V. N. V. 

N. K. 


PATNA fflOH COURT. 

Appeai,s krom AppeMvATE Orders Nos. 

132 AND 133 OF 1922. 

November 7, 1922. 

Present: — Mr. Justice Das and 
Mr. Justice Adanii. 

Pandit RAMh:SHTVKNDRA 
NARAYAN OJHA akd others— Decrrk- 
uoEDERS — A ppellants 
versus 

Bahu AUDH BKIIARI SARAN— Judg- 
ment-debtor --Respondent. 

Execution - Application for sale of properly — 
Subsequent application for arrest of judgment^ 
iebtor— Subsequent peiUton whether continual 
\ion of previous application. 

An application for execution can only be con- 
lidered as a continuation of a previous applica- 
;ion, when it is similar in scope and character 
:o the former application, [p. 333, col. i | 

Kesho Prasad Singh v. Jlarbans Lal^ 53 Ind. 
^as. 85; (1920) Pat. 109; 2 P. E. T. 22, followed. 

An application for the arrest of a judgment- 
lebtor cannot be said to be in continuation of a 
jrevious application which was for sale of the prop- 
erty of the Judgment-debtor, [p. 334, col. 2.j 

Appeals from an order of the District 
fudge, Shahabad. 

Messrs. Kulwant Sahay and Har Narain 
Prasad, for the Appellants. 

Messrs. S. M. Mullick, S, N. Ray, S, 
Dayal and Satyadeo Sahay, for the Re- 
ipondent. 

JUDGMENT. 

Das, J. — ^This appeal is directedjagainst 
n order of the learned District Judge of 


of the Collector. On the 8th of Feb- 
ruary 1917 the appellants presented an 
application for execution of the decree. 
That application was allowed by the Court 
below but on appeal to this Court the order 
of the lower Appellate Court was set aside 
and the appellants were asked to proceed 
in a particular way by this Court. The 
present application was then presented 
for execution on the 22nd January 1921, 
and the only materia] question which arises 
for our consideration is, whether the present 
ai)plication is barred by limitation. 

It is conceded by Mr. Kulwant vSahay, 
who appears on behalf of the decree-holders- 
a]>pc*llants, that, unless the present api)li- 
cation can be regarded as a continua- 
tion of the previous application it must 
fail. It is necessary, then, to consider 
what exactly the appellants asked the P'.xe- 
enting Court to do by their application 
which they presented on the 8th of P'ebruary 
1917, and what they have asked the l{xe- 
cuting Court to do iu the present applica- 
tion. . 

It will be remembered that the decree 
was a mortgage-decree, though, in the 
circumstances which happened, the decree- 
holders could only proceed against the 
surplus sale-proceeds iu the hands of the 
Collector. It appears that before they made 
their application of the 8th of February 
1917 they made an effort to withdraw the 
surplus sale-proceeds from the Collec- 
toratc ; but they were told that the 
surplus sale-proceeds had already been 
withdrawn by the judgment-debtors. In 
their application of the 8th of February 
1917 they recited all the material facts and 
then asked for the following relief : — 

**lt is, therefore, prayed that this exe- 
cution case may be registered and first a 
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Jaidaal notice may be issued and then prop- 
erties of the judgment-debtor, as given in 
the undermentioned inventory, may be 
attached and sold, and the entire decretal 
amount with costs and interest of this exe- 
cution case, as may be found due on an 
account being made in the office, may be 
realized''. 

The judgment-debtor seems to have 
raised the question whether he had in fact 
withdrawn the money from the Collectorate. 
It seems to have been his case that that 
money was not withdrawn by him but by 
his wife. That was a question which the 
Courts below had to determine in the 
application of the 8th of February 1917. 
The lower Appellate Court thought that it 
was unnecessary for it to determine whe- 
ther the money had in fact been withdrawn 
by the judgment-debtor or not, and it 
directed that execution should proceed. 
The order of the lower Appellate Court, 
therefore, amounted to this, that the proper- 
ties of the judgment-debtor, as given in 
the inventory attached to the apjffication 
of the 8th of Februar}^ should be 

attached and sold in due course of law. 
That was the effect of the order of the Court 
on the application of the 8th of February 
1917. As 1 have stated before, the judg- 
ment-debtor appealed to this Court and 
this Court came to the conclusion that the 
application in the form in which it was 
presented to the Court could not be enter- 
tained by the Court. This Court pointed 
out that, primarily, the only decree under 
execution was the decree under O. XXXIV, 
r. 4, and that execution could only be 
taken out against the mortgaged property 
or against the sum lying in the Collectorate 
as representing the mortgaged property, 
and that before any other property could 
be pursued, an order under O. XXXIV, 
r. 6 was necessary. This Court thought 
that a decision on the question as to who 
had withdrawn the surplus sale-proceeds 
from the Collectorate was absolutely neces- 
sary, and that if the Court in deciding 
that question came to the conclusion that 
the money had been withdrawn by the 
judgment-debtor, it was necessary to make 
an order upon him to bring that money into 
Court before a decree under O. XXXIV, 
r, 6 cotdd be passed against him. 


The learned Judges in delivering the 
judgment of the Court said this : — 

'‘We note that the former decree-holder 
is dead and that a fresh application will 
be required for proceeding with the exe- 
cution of the decree. In dealing with the 
fresh application the Court below will have 
regard to our remarks upon the question 
of the liability of the parties". 

The decision of this Court then was tliis, 
that the application, in the form in which 
it was presented by the appellants to the 
Court, was not maintainable ; that it was 
necessary for them first to establish that 
the money had in fact been withdrawn 
by the judgment-debtor and to obtain an 
order to the elTect that the judgment-debtor 
do bring the money withdrawn by liim 
into Court. On his failure to do so, the 
decree-holders might then be entitled to 
a decree under O. XXXT V, r. 6 and to a 
sale of such of the properties of the* judg- 
ment-debtor as were not comprised in the 
mortgage. 

The High Court pronounced its order 
on the 29th of October 1918 and the present 
application was presented to the Court on 
the 22nd of January IQ21. By their appli- 
cation presented on the 22nd of January 
1921 the decree-holders asked for issue of 
notice under O. XXI, r. 22 and then 
"by issue of notice of warrant of arrest 
the entire decretal amount with costs and 
interest as per account prepared by the 
Court and as set out below may be awarded.* 
This application was then an application 
for arrest and detention in prison of the 
judgment-debtor; and we have been in- 
vited by Mr. Kulwant Gahay to hold that 
this application must and ought to be 
regarded as a continuation of the appli- 
cation of the 8th of February 1917. 

In my opinion, it is impossible to regard 
the present application as a continuation 
of the previous application. Now, it is 
well* established that an application can 
only be considered as a continuation of 
the previous application, when, to quote 
the words of Mr. Justice Jwala Prasad, 
in the recent case of Kesho Prasad 
Singh v. Harbans Lai (i), it is similar in 
scope and character to the former appli- 
cation. Now, the former application asked 

(1) S3 Isid. Cat. 831 (X920) Pst. ioQ\ 2 P.i;, T.22. 
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thf^ Court, ill form tnicl in vSubstance, to still 
tlie properties of the jndi^meiit-debtor 
other than tliosc which were comprised 
in the iiiorteai^e'boiul ; the present appli- 
cation, ill form and in substance, asked the 
Court to realise the money from llie jndy- 
menl -debtor by his arrest and detention 
in prison. It is (juite impossible, in my 
(^pinion, to re,i^ard the present application 
as a continuation of the previous applica- 
tion. Mr. Kulwant v^eihay, howevot, urges 
before us, that the (act that the decree was 
obtained by him in this case was a mortgage- 
decree makes some difference to tlie case. 
I am unable to agree with tlie ver>' ingenious 
argument that was advanced befoie us 
by Mr. Kulwant Sahai. 'Jlien, there is 
another serious objection, and it is thb : 
that if we regard this ap])lication as a con- 
llnuation of the prexious application then 
it is the y^revious ay)j)lication wliicli must 
be considered on its merits. Now, that 
aiiplicatioii could never be eiitertaiiied b\^ 
the Court, because the decree-holders, with- 
out e.Khaiisting llieir remedies under the 
decree, a.sked for sale of y^ioy^erties other 
than those comprised in the mortgage* bond. 
The decree-holders have not yet asked tlie 
Court to compel the judgment-debtor to 
bring into Court the money, which, accord- 
ing to their allegations, the judgment-debtor 
had witlidrawn from the Collectorate. As 
was i^ointecl out by this Court, that was the 
only apyrlication which they could have 
made. In my oyhiiion, it will not assist 
the decree-holders if wc treat the present 
application as a continuation of the y)re- 
\dous apydication. The question was not 
ajgued before the learned Judge in the 
Court below, but the Court of first instance 
considered the question and decided it 
against the decree-holders. In my opinh^n, 
the order of the Courts below is right and 
must be confirmed. 

This order will govern Miscellaneous 
Appeal No. 133 of 1922, 

Adami, J,— I agree. 

Appeal accordingly. 

r. t). 


MADRAS HIGH COURT. 

Cn li. MiscKu,AT\'ro: :s IT/rmoN No. 3267 
ov loai, 

August I, 1922 . 

l*rcscnf : — Mr, Justice Oldfield and 
]\Tr. Justice Ramesarii. 

SATHAri'A ClJJ'/rj'V AND OTIIKKS — 
RKSVONJUCN'J'S - rivTJTJflNKKS 
versits 

N. SUBRAJMANIAM CIIETTY and 

( ITTIKRS — AitICUUANTS ■ R ICSPONDKNT.S. 

('ii'i/ J^ynerduve i'od: {.hi ]' of looS), in(> — 

J IhHtil io Jin; J\l.firs/y iv L oiincd- Suit for 
(tf J>(>yfni‘}\dn /'> and iaJinip of nenntuh 
Sinl d u nir^st'd t/s iiuic-honcd - lhs}itii>sal set (tiddc 
by Jh'.'li Cmtii on appcid and (inr fcwaodcd 
Ordci i'l Hii’Ji ({lurl, ■lohiUni tiiinl — J'Uiuf ordry, 

U'hut <’.S 

siiil: (UssoliiUf'ii of ]>,nrlnrrsjiip ainl taliiag 

ol .'M'counts was (liMius-,(.*d as lamina baiTL'il by limi- 
tation* on aj)j)';:il Ihc* High Cf'iut rrvt'r'-'L'd tlii.s 
finding, and remanded the ease to Hie lower Ccuirt 
witli a dir(‘e1icni le frami a ]»reliniinar3" (h^crec 
and take furtiier iiroeeedimrs accord in f/ to law: 
agahn.t this orrUn* ajiph’ration was made for leave 
to a])j)eal to Mis Alajestv m Council, and the 
(piestion was whether the order was a “final 
order” witln'n the nu aning of .section io(> of the 
Civil Jhoccdure Code : 

Jiiid, that inasmuch asllie finding on the cpiestioii 
of liinitction and its rs'/ersal on rijipeal respectively 
iK\n,ative(l and declared the plaintiff’.s right to relief 
the order sought to b(‘ impeai'hed w*as a final order, 
and its character w*as not aifected by the direction 
to frame a preliminary decree amf take further 
jnoceedmgs, .such flircclion being merely conse- 
cjneiitial on tlu‘ di^cision ip. ^30, co). ij 

An <)rikr is final, within the meaning of section 
loi) of the Civil Procednn^ Code, if it finally 
disjiose.s of the right of the parties on the matters 
in controversy between them in the .suit, [p, 33f>, 
c(d 3 1 

(Case law referred to and coii.sidercd.) 

rdition, under sections jog, no and O. 
XbV, rr. 2, 3, 8 of the Code of Civil 
Procedure, jiniying that, in the circunu 
stances stated therein, the High Court will be 
plea.sx-d to grant a certificate etjabling the 
petitioners herein to appeal to Ilis Majesty 
in Council against the order of the High 
Court in Ayjpeal No. 293, of j 019, preferred 
against the decree of the Court of the Tem- 
porary Subordinate Judge, Sivaganga, in 
Original Suit No. 19 of 1907. 

Messrs, B, Sitaram Rao and A. 
Swuminada Iyer, for the Appellants. 

Mr. M. Patanjali Sasiry, for the Respond- 
euts. 

ORDER. — It is not disputed that the 
provision in section no. Civil Procedure 
Code, as to value of subject-matter is com- 
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plied v/itli in tb’s case. The objection we 
have to deal with is only that our decision, 
ill respect of which leave is asked for, is not 
a decree or final order, within the meaning 
of section J09. Petitioners contend that it 
is the latter. 

In the definition of decree in section 2 (2), 
Civil Procedure Code, the antithesis is be- 
tween “finaF’ and “preliminary” decrees 
of the latter description being defined as 
those, after which further proceedings 
have to be taken before the suit can be 
completely disposed of. But in all the 
authorities, at present relevant, the 
opposition is, for our present purpose, 
regarded as being between “final” and “in- 
terlocutory,” and “interlocutory” is defined 
in Wharton's Law Lexicon as, “ that which 
is decided in the course of an action and does 
not determine it.” This definition at first 
sight differs utterly from the definition “pre- 
liminary” in the Code above referred to. 
But when it was relied on in Standard Dis- 
count Co. v. La Grange (i), it was, as the 
judgment show.s, accepted only subject to 
the modification that the matter decided 
does not determine any substantive right 
of a party. Cotton, L. J., observing that 
“ without using an exhaustive definition, 
it may be laid down that an order is inter- 
locutory, which directs how an action is to 
proceed.” That authority is important, 
because it, with others in the same sense, 
Salaman v. Warner (2) and Bozson v. 

AUrincham Urban District Council 

was adopted by the Privy Council in 
Firm of Ramchand Manjimal v. Firm of 
Goverdhandas V ishindas Ralanchand 
(4) as the basis for its conclusion 
that “ an order is final, if it finally 
disposes of the rights of the parties” 
and this, it may respectfully be observed, 
is merely a statement of what underlies 
the decisions in Rahinibhoy HabihhJioy v. 


(1) (187S) 3 C. P. D. 67; 47 L J. C. P. 3; 37 L. T. 
372; 26 w k. 25. 

(2) (1891) I Q. B. 734; 60 L J.Q. B. G24; 39 W. R. 
547* 

(3) (1903) I K. B. 547; 72 L. J. K. B. 271; 51 
W. R. 337; 67 J. P. 397; 19 T. L. R. 2O6; I 1/. Cr. 
R. O39. 

{fj 56 Ind. Cas. 302; 47 C. ot8 24 C. W. N. 721; 
18 A !/♦ J. 591; 22 Bom. I/. R, 606: 39 M. b. J. 27; 
12 h . W. 15; 2 U. P. L. R. (P. C.) o y , (1920) M. W. 
N. 407: 28 M.Iy. T, 87; 47 I, A. 124; X4 S. U B.. loi. 


Turner (5) and /?//;;/> Indar Bahzdur Stnph 
V. Bijai Bahaduv Siiu^h (f)), where accotmts 
v/ere ordered be to taken on findings in favour 
of the liabilitv to acct)Liiil of a ])arty, and in 
the former it was said : “ Now that question 
was the sole question in disi)ute at the hear- 
ing of the cause and it is the cardinal point 
of the suit. The arithmetical result, is only 
a consequence of the liability. The real 
question in issue was the liability and that 
has been determined by this decree against 
the defendant in such a way that in this suit 
it is final. The Court can never go back 
again on this decree so as to say that, tlnnigh 
the result of the account mav be ai;ainst 
the defendant still he is not liable^ to pay 
anything.” ^shortly, it is the effect of the 
order as determining the dis])Uted rigid, of a 
laarty, not as formally concluding the pro- 
ceedings, which must be regarded as 
decisive, and that distinction is observed 
with aluiost absolute consistency throughout 
the cases above referred to. I'or, although 
Fry, L.J., in Salaman v. ]\ arncr (2) referred 
to ” the determination of the action,” the 
references in the other judgments therein 
and in the other tw'o cases are to “the 
matter in dispute” and “ the rights of the 
parties.” 

Firm of Ramchand Manjimal v. Firm 
of Goveydhandas Vishindas Ratan- 
chand (4) was decided under the 
])resent Code, and as the law is stated 
clearly there and in the other decisions 
of the ITivy Council above referred to, 
it is unnecessar.y to deal at length with 
other cases decided in the Indian High 
Courts, on which respondent relies. It 
may, however, be observed that Tirii>- 
narayana v. Gopalasami (7), followed in 
Vaddiparthi Man^ayya v. Vaddiparthi 
Venkataramanamurthi (8), was based on 
Mahant Ishvargar Budhgar v. Caudasama 
Amarsang (q), and that the last mentioned 
decision was referred to in argument in 
Rahimblwy Habibbhoy v. Turner (5) but 
apparently was not accepted as good law. 


(5) 15 B. 155; 1 - A 6; 15 Ind, Jiif. 35; 5 P 

C. J, 639; 8 Ind Dec. (N. s.) 104 (P. C). 

(0) 2^ A I <^2; .J Bom. b. R, 978; 27 I. A, 209: 5 C, 
W. N. 52 (P. C.). 

(7) 13 M. 349; Ind Dec. (N. s.) 956, 

(8) 48 Ind'. Cas 132; (1918) M. W. N. 84 p 

(9) ^ B, 548; 4 Ind, Dec. (N. s ) 741, 
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The test of the finality of an order being 
as stated above, we apply it to the proceed- 
ings before us. 

The nature of those proceedings can be 
explained shortly. Plaintiff, now the respond 
ent, sued for dissolution of partnerships 
and connected reliefs, including the taking of 
an account, and failed in the Court of first 
instance on two grounds, of which only the 
second, that his suit was barred by limita- 
tion is at present material. The finding on 
that point and our reversal of it respective- 
ly negatived and declared his right to relief; 
and the result as regards the right to an 
account between the parties, the taking of 
which the plaintiff’s claim involves, is the 
same as that indicated in Rahirnh/wy 
Habibbhoy v. Turner (5)* Our direction 
to the lower Court to frame a preliminary 
decree and take further proceedings accord- 
ing to law was merely consequential on our 
decision and did not, we must hold, affect 
its character as a final order. 

In these circumstances, we allow the 
petition with costs, and certify that, as re- 
gards value and nature, the case f ulfils the 
requirements of section no. Civil Proce- 
dure Code. 

v.N.v. 

W. C. A. . „ ^ 

Petition allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1499 
OF 1920. 

August 3, 1922. 

Present: — Justice SirAsutosh Mookerjee, Kt., 
and Mr. Justice Chotzner. 

HARA KUMAR DB— Defendant- 
Appellant 
- a versus 

JOGENDRA^KRISHNA RAY and 
another — Plaintiffs — Respondents. 

Evidence Act (I of 1872 ), 5 . -Evidence, ad- 
missibility of— Certificate of guardianship, nature 
of-^Certificate, whether admissible to prove minority 
— Order for appointment of guardian of minor — 
Admissibility to prove age of minor. 

A certificate of guardianship is not a public 
record or register of any kind, out is a document 


issued to a particular person, giving to that person 
aud only to him, a particular kind of authority, 
and cannot be regarded as evidence of minority 
under section 35 of the Evidence Act. |p. 
337, col. 2. ] ‘ 

Satis Chunder Mukhopadhya v. Mohendro Lai, 
170.840; 8 Ind. Dec. (n. s.) mo, MungniRam 
Marwari v. Gursahai Nand, 17 C. 347; 16 1 . A. 
195; 13 Ind Jur. 440; 5 Sar. r. C. J. 463; 8 Ind. 
Bee. (n. s.) 770, Gmijra Kuar v. Ahlakh Pande, 
t8 A. .^78; A. W. N. (i8g6) 158; 8 Ind. Dec. (n. S.) 
1025. relied on. 

An order made by a Court for the appointment 
of a gu.ardian of a minor, which contahivS a recital 
that the latter wavS born on a particular date, is 
inadmissible in evidence to prove the date of birth 
of the minor, [p. 338, col. 2. *1 

Lekraj Kuar v. Mahpal Singh, 7 I. 
A. 63' at p. 6,i: 5 C. 744; 6 C. L. 
R- t J- .3 i^uth. P. C. J. 704; 

Rafiqnc & Jackson’s P. C. No. Oi; 4 Ind. Jur. 
423; 2 Iiid. Dei. (n, vS ) i()Si (P. C) and Emperor 
V. Panchu 58 Ind. Cas. 020: 47 C. 671; si C.L. 
J. 402; 24 C \V. N. 501; 21 Or. L J. 849 (P. B ), 
referred to. 

Appeal against the decree of the Additional 
District Judge, Chittagong, dated the 
22nd of March 1920, reversing the decree 
of the Officiating Subordinate Judge, 
Chittagong, dated the I7tli of December 1918. 

Balm DxHiyhaualh Cliakraburif) (with liini 
Jjiihn Pifye^/i ('iuxiuh'a Milnx), toi the Appel- 
ant. — The only ])c)iiit in this appeal is the 
question of the admissibility in evidence of 
the recital of the date of birth ol the defend- 
ant ill the orders lor the appointment 'and 
discharge ot his guardian. The learned Dis- 
trict ludve on the authority of the decision 
ill Salis Chuiui'r Mukhopadhya v. Mohendro 
Lai (i) has held that those orders were not 
admissible in evidence under section 25 
of the lividence .\ct. But the judgment 
of Sir Comer Petheram, C.J., in that case is 
ill conflict with that ot the Judicial Com 
mittee in JMiin^niram Marwari v. GursuJuti 
Nand (2). Even if a certificate of guardian- 
ship is not admissible under section 35 
of the Kvidcnce Act, it may be adniissil le 
under some other provisions of the Act as a 
judgment of a Court of Justice or at lea.st 
under section 32 (5) ot the Evidence Act. 
Refers to Achyutananda Das v. Jagannath 
Das (3) and Monindra Mohan Roy v. Rum 
Krishna (4). 

(1) 17 C. 849; 8 Ind. Bee. (n. s.) mo. 

(2) 17 C. 3-17; ib I. A. 195; 13 Ind. Jur. 4491 
5 Sar. P. C. J. 463; 8 Ind. Dec. ( n . s .) 770, 

(3) 27 Ind. Cas. 739; 2X C. L. J. 96; ao C. W. N. 

Z22. 

(4) 28 Ind. Caa. 5951 at C. L. J. iai. 
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l>f. Divarkmuuh Miller (with him Oahu 
Narayan Chandra Kar), lor the Respondents. 
—The decision ot the Indicia I ^^'omniittee 
in Muniniram Man\eayi v. Ciirsahcii Nand 
(2) does not militate against the* view taken 
in l^alts Chundcr Mtikhopadhya v. Mohendro 
La! (t) which remains nnehahenged by subse- 
jiuent decisions. I'aking the orders as 
judgments of a Court ol Justice, the orders 
not beityg inter partes, their contents cannot 
be admissible in evidence. As to their ad- 
missibility undei section gc (5'} of the lud- 
dence \ct, it has not been shown that the 


appeal, the argument has been restricted 
to the question of the admissibility of tlie 
reeital of the date of birth of the defendant 
in the orders for the appointment and dis- 
charge of his guardian. This question must 
plainly be determined with reference solely 
to the provisions of the Indian Evidence 
Act ; sec the observations of the J udicial 
Committee in Lekcraj Knar v. Mahpal 
Singh (6); sec also the decision of the Full 
Bench in Emperor v. Panchu Das {7). 

The decision in Satis Chandra Mukho* 


neccssaiw conditions of that section have 
been satis !^ed. the other hand, thci'^ is 

evidence to show that the ajqilicant on whose 
application and affidavit the guaidiaiiship 
pioeeedings were founded, was alive dining 
the pendency ol the [ue.sent suit in the Trial 
Court. Refers to Haines v. Guthrie ^5b 

Ihibii Dwavkauath Cha!.raburil\ replied. 
JUDGMENT. 

Mookerjee, J.— This is an appeal by 
the defendant in a suit to recover the princi- 
pal sum and interest thereon, clue on a pro- 
missory-note executed by him in favour 
of the plaintiffs on the nth June 1915. 
The defendant admitted the execution of 
the document, but contended that, as he 
was born on the Oth February 1895, and 
had a certificated guardian, the note was 
void because of his minorit}". The Trial 
Court gave effect to this contention and 
dismissed the suit. Upon appeal, the Dis- 
trict Judge has reversed that decision and 
has decreed the suit. The District Judge 
has held that the oral evidence adduced on 
behalf of the defendant in proof of the date 
of his birth was unreliable, which is con- 
clusive in second appeal ; he has also held 
that the documentary evidence was inad- 
missible in law. The documentary evi- 
dence consisted of an order made by this 
Court on the 15th August 1910 for the 
appointment of a guardian of the person 
of the defendant, which contains a recital 
that the defendant was born on the 6th 


padhya v. Mohendra Lat (i) shows that 
a certificate of guardianship is a docu- 
ment which is issued to a person, ap- 
pointing him the guardian of another 
person, on the ground that that person 
is a minor. This certificate is neither a 
book nor a register nor a record kept by 
any officer in accordance with any law, but 
is a certificate, as it professes to be, of which 
there is only one, and which is not a public 
record or register of any kind, but is a docu- 
ment issued to a particular person, giving 
to that particular person and only to him, 
a particular kind of authority. On these 
grounds, Petheram, C. J ., held that the 
certificate could not be regarded as evidence 
of minority under section 35 of the Indian 
Evidence Act. This was followed by Edge, 
C, J., in Gunjra Kuar v. Ablakh Pande 
(8) and the decision of the Judicial Com- 
mittee in Mungniram v. Gursahai Nand 
{2) does not militate against this view. 

This, however, does not conclude the ques- 
tion of admissibility, for, though not admis- 
sible under section 35, either of the docu- 
ments may he admissible under some other 
provisions of the Indian Evidence Act. If it 
were treated as a judgment, it would clearly 
not be admissible as a judgment in rent, 
like a grant under the Probate and Adminis- 
tration Act: Hcmcfngini Dcbi v. Sarat Sunday i 
Dcbya (9). On the other hand, treated as 


February 1895. The defendant also pro- 
duced a subsequent order of this Court for 
discharge of the guardian, made on the as- 
sumption that he had attained his majority 
on the 6th February 1916. On the present 

(5) (1884) 13 a B. D. 8i8j 53 J - Q‘ ‘ aiJ 

51 I4. T, 645) 33 W. R. 99J 48 J. P. 758. 


(6) 7 I- A. 63 at p. O5; 5 C. 744; 6 C. ly. R. 593; 
4 Sar. P. C. J. 93: 3 S^th. P. C. J. 704; Rafique 
and Jackson's P. C. No. 61; 4 Ind. Jur. 423; 2 Ind, 
Dec. (N. s.) 1081 (P. C.). 

(7) 58 Ind. Cas. 929; 47 C. 671; 31 C. D. J. 4«>2i 
24 C. W. N. 501; 21 Cr. ly. J. 849 (P. B.). 

(8) 18 A. 478; A. W. N. (1896) 158; 8 Ind. Dec, 
(n. s.) 1025. 

(9) 66 Ind. Cas, 8821 34 C, !<, J. 457. 
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a judmieiit not in pcm and not inicr partes, 
it would be admissible not to prove its con- 
t aits but only to prove that such a judgment 
v/as in laclpronounced; soeBasi Nath Pal v. 
Jagat Kisore Acharjec (lo), Tripttrana Seciha* 
pat I Kao Dora v. Rokkam V enkunn a Dora 
(III, Ram Parkash Das v. Anand Das (12). 

The only other provision which has been 
invoked by the appellant is that contained 
in vSection 32 (5) of the Indian J evidence Act, 
whi li renders admissible statements re- 
lating to existence of relationship, made 
before the cju slion in dispute was rais d. 
when the person making the statemen had 
special means of knowledge and is dead at 
the time of the suii, or cannot be found, or 
has become incapable of giving evidence, or 
cannot be procured without an unreasonable 
amount of delay or expense. In such cir- 
cumstances, it lias been held that a state- 
ment by the defendant's aunt in an appli- 
cation for guardianship, that he was born 
on a c rtain date, is adini'.sible under section 
32 (5); see Monindr a Mohan Roy v. Ram 
Krishna (-}), ovenuling Ram Kfishna 
V. Monind a Mohan Ray (13), wh’ch h id 
bejii doubted mi Achyntananda Das v. 
Jagannath Das (3). This accoids with the 
decisions in Ram Chand a Daft v. Jogeswar 
Narain Deo (14), Dhanmull v. Ram 
Chunder Ghosc (15) and OAental Govern- 
ment Security Lif • As urance Company 
Limited Nar ^tiniha Chari (ib). On his 
principle, it has been ruled tha a statement 
made by the father of a bo}" as to the date of 
his birth, which forms the foundation of a 
horoscope, is receivable in evidence under 
Section 32 (5) ; A nnamalai Chciii v. A nnamalai 
Chetii (17), RamanathanChclly v.Murugappa 
Chetty (iS); A mar day al Sin j ft v. Har 


(10) 35 lad. Cas. 298; 23 C. b. J. 5^3; 20 C. 
W. N. O43. 

(11) 60 Ind. Cas. 280; 42 M. b. J. 324: 15 b. 
W. 316; M. b- T. lOo; (1922) M. W. N. 147; 
45 M. 33:2; (I922'« A. I. R. (M.) 71 

(12) 3^ Ind. Cas. 583; 43 C. 707: 43 I A. 73: 
20 C. W. N. 802; 14 A. b. J . O21; (1910 I M. W. M. 
406; 31 M. b. J . i; 18 Bom. b. R. 490; 3 b. W. 5563 

b. J. 119; 20 M. b. T. 207 (r. C.). 

(13) 27 lud. Cas. 30; 20 C. b. J. 3«2. 

(14) 20 C. 758; JO liid. Dec. (N. S.) 511. 

(15) 24 C. 265; 1 C. W. N. 270; 12 Ind. Dec. 
(N. S.) 844. 

(lO) 25 M. 183; II M. b. J. 379* 

(17) 52 Ind. Cas. 456: 10 b. W. 67. 

(18) 33 Ind. Cas. (1916) I M. W. N. 208; 

. 


Pershad SaJm {ic))^ Patinha'^kuru v. Raman 
Varma (20). This view receives support 
from the decision of the Judicial Committee 
in Mahomed Syedol A riff v. Ycok Ooi 
Gark (21). The defendant, however, is not 
entitled to the benefit of section 32 (5), be- 
cause it transpires that the guardianship 
proceedings were founded on an application 
and affidavit made by one Panna I.al v^eal, 
who was alive during the trial of the suit in 
the Primary Court and might have been, 
but was not called. The fact that he has 
since then died, apparently during the pen- 
dency of the appeal in this Court, clearly 
cannot improve the position of the defendant. 

We may add that our attention was in- 
vited on behalf ot‘ the respondent to the de- 
cision in Paines v. Guthrie {5), which lays 
down an even stricter rule than what is 
contemplated by the Indian K violence Act. 
There, in an action against A for goods sold, 
to which A pleaded infancy, an affidavit 
by v4\s father (deceased) stating the date of 
A's birth and made in a former action to 
which the plaintiff was not a party, was 
held inadmissible as evidence for A to prove 
his age, though it would be otherwise on 
matters of jjedigree. This does not accord 
with the decision of the Judicial Committee 
in Mahomed' Syedol At iff v. y eok Ooi Garh 
(21). The decision in Oriental Government 
Security Life Assurance Company, Limited w 
Sarai Cfnvrin Chatter ji (22), which was 
mentioned in the course of argument, only 
shows that declarations by relatives may be 
received to prove the age of the insured in 
an action agaiiRst the Company, the contract 
allowing resort to non -admissible evidence. 

We are of opinion that the District Judge 
has correctly held that the orders for the 
appointment and discharge of nguardian 
could not be received in evidence to prove 
the date of birth of the defendant from the 
recitals contained therein. The decree made 
by the District Judge must consequently.be 
affirmed and this appeal dismissed with 
cosi*^. 

w\ c. A. Appeal dimimed, 

(19) 58 Ind. Cas. 72; 5 P. b. J. C05; i P. b. T. 
5^1* 

(20) ., 24 Ind. Cas. 519; 28 M. b. J , 00<). 

(21) 39 Ind. Cas. 401; 43 I. A. 25O; 21 W» N. 
257; (1917) M. W. N. 162; 19 Bom. b. R. 157; (X91O) 

2 A. C. 575; 86 b. J. P. C. 15; 115 b. T. 594; 32 T, 
b. R. 678 (P. C. ), 

(22) 20 B. 99: 10 lud Dec«. (N. 624. 
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OUDH JUDICIAL COMMISSIONER S 
COURT, 

Privy Council Appear No. 15 of 1923. 
January 19, 1923. 

Present Kantiaiya l^al, J. C., and 

Mr. Dalai, A. J. C. 
MOHAMMAD KARIM KHAN and 

ANOTIIE R — ^ApPEICAN TS 
versus 

Mirza vSADIQ HUSSAIN and anoiHEr 
— Opposite Party. 

Civil P/ovcdurc Code {Act V of iqo8), ss> log, 
c/i. (0 ond (c), 1^5, <)7— Order of remand, v'Uen 
final— Prc-empiion vuit—Ooncc from pre^emptor 
pending, suit, allowed or disallowed to continue suit - 
Appeal to His Majesty in Council — Pit case jor 

^Aii order of remand to Ue a final order, within 
the meaning of section log, clause {a) of the Ci\il 
Ih-ocedure Code, must he such as fiuady disposes 
of the rights A the paitie.s in regard to the sutiect- 
imitter of the )itieati'jn. [p 340^ 

Isaacs tk Sons v. Salhstciv, (igio) 2 Iv. B. 139; 
8s L. 1. K. B. 14 rd 114 J* . 444 ; 

■{2 T. h. R. VO. and J'lrw of Hamdiand Manjimal 
V Pinn of Goverdhandas Visfiindas lialanchand, 30 
IiKl. Cas. 3 ”-:: 47 1 - A. 124: -!4 C- J-'] S 

1 / 1 . sgii 22 Bom. E. R- hoo; 39 M. E. J. 2/, 

\V IS- 41. I’- •< ( 1 ’ <-•' '>>• Y' 

.N. 407,' ?8 M. I- T t' 7 ; 47 C. 01 S; '1 H L. K. 

191 ir. C ), relio.l upon. „ o 

liiiinmhkcv llahibhhoy v. JiO-iir,-, if, B. l.SS; l8 

I. A. 0; 15 iiul- J 45'. J - ° 

fN s) T,,, (i> C). tiannd MuJiar Jlosscin v. 
yE//i%;/Ei7 A. Mi: .s M. I. J. .0; .. A;i: 
() Sar. r C. J. 3ho; 8 Ind, Dec. (N. s.) 3()/ (P. C ), 
Nun Mum v. Ganges Suear Wor/is Limited, si liid. 

Cas. soo; sS A. 150; 14 A. Muhan, mad 

Saudd All Khan v, Mithamwad Ishaq Khan. 34 
Ind Cas. S'M) 4 - A. i'; 4 ; 18 A. h. J. « 3 ; i C. 1 . I-. 
K (A.) Mfhr Chaiid Labbu Ram, do Ind 
Ca*. S2.:- i 1.- i‘ 4 >, llyder Mihdi v. hadshah 
Khanam! ■v'l Jn‘l- ^^as. 5.10; 21 O. C. .i.io; 0 O. I<. 

I 70 Ra'diuhar Uayulv. Champa, hunwar, 33 lud. 
Cas 7.St>; 19 O. C. 3b, An Krishna JJas v. Benares 
Hindu University ‘00 Ind. Ca.s. 208; 23 O., C. 324, 

’^‘^Thl'^determination of the right of a donee pendente 
life to continue a suit for pre-emption brought by 
the donor, though involving an important sub- 
sidiary issue, cannot be said to finally determine 
the riuhts of the parties so as to bring the rase wth- 
Ke purview oi section 109, clause («), Civil Pro- 
cedure Code. Nor does it raise any question of 
public importance qr general interest so as to fall 
under clause (c) of the section. Lp. 340, col. 2, 

^ AMn*'Al’ia« V . Canges Sugar Wnrks Limited, 32 
Ind. Cas. 360; 38 A. 150; 14 A I.. J . .30, Muhammad 
Sajjad All Khan v. Muhamn^ ishaq Khan, 54 

^i\A)\^^fMlhtmrMusaji SaiejC'v. Ahmed 

s .siw a/”' 

T i n. ' ..A- C L. T. O81, Banarst Prasad v. 

lud. C'JS 444* 13 V J A E ,.,0 T A TT‘ C 

Krishna Nw'am, -43 A. ^ 7 - 5 
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C. W. N. 193; II M, E. J. 5O: 3 Bom. E. R. 134; 8 
Sar. r. C. J. 447 (P. C.) and Hirjibliai Nuvrji 
Anhlesaria v jannliedji v. NassarwanjiGinvalla, 
21 Ind. Cus 7B3; 15 Bom. E. R. 1021 ,ref erred to. 

Obiter . — Sections 97 and 105 of the Code of Civil 
Procedure do not regulate the right of appeal to 
His Majesty in Coumdl; for, an order, which the 
Court declares to be final, may yet be open to an 
appeal to His Majesty m Council, g,, where 
the order negatives the right of a donee pendenia 
hie to continue a suit for pre-emption brought by 
the donor, [p. 340, coi 1 .] 

Tekait Krishna Prasad Singh v. Moti Chand, 19 
lud. Cas. 29G; 40 C. O35; 17 C. W. N. 037; (1913) 

W. N. 487; II .fi. E. J. 517; 17 T. J. 573; 15 
Bom. E. R. 515; 14 E. T. 37; 23 M, E. J. 14 '^; 40 
J. A. 140 (P. C.), referred to. 

Application for leave to appeal to i^rivy 
CounciE 

Messrs. Niamal Ullah and Mohammad 
Aynh, for the Applicants. 

Messrs. Haider Hussain and M, Wasim^ 
for the Opposite Party. 

ORDER. — This is an application for 
leave to appeal to His Majesty in Council 
arising out of a suit for pre-emption brought 
by Mirza Sadiq Hussain Khan in respect of 
a sale effected by defendants Nos. b and 7 in 
favour of defendants Nos. i to 4 on the 
March 1919. The plaintiff claimed tobe entitl- 
ed to pre-emption by reason of his being the 
owner of another mahal oft lie village inwhich 
the property in dispute was situated. 

During the pendency of the suit Mirza 
Sadiq Hussain Khan executed a deed , of 
gift in respect of his entire interest n the 
said mahal in favour of his only son, Mirza 
Abid Hussain Khan, including in it a right to 
continue the suit for pre-emption aforesaid. 
Mirza Abid Hussain Khan subsequently 
applied to be added or substituted as a 
plaintiff ; but the learned Subordinate J udge 
he d that the right to pre-emption was not 
transferab e and that the donee had no 
right to continue .he suit. He further held 
that Mirza Sadiq Hussain Khan lost his 
right of pre-emption by transferring the 
I)roperty, the ownership of wliich had given 
him that right. On appeal it was held by 
this Court that the right of pre-emption 
was a right attached to the ownership j of 
the property and that it passed by virtue 
of the gift to Mirza Abid Hussain Khan, 
who was permitted to continue the suit 
under O. XXII, r. 10 (1), of (he Code of Civil 
Procedure. The suit was accordingly re- 
manded to the Court below for disposal 
on the merits. 
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The question for consideration is whether 
the order of remand is a final order witliin the 
meaning ol section 109^ clause (a), of the 
Code of Civil Piocedure. The order finally 
disposed ol a sulxsidiary issue, which had 
arisen owing lO a transfer effected by Mirza 
Sadie] Hussain Khan in favour of Mirza 
Abid Hussain Khan during the pendency 
of the suit. It is final so far as it disposes 
of the appeal ; but it does not finally deter- 
mine the rights of the parties in the litigation. 
The suit of Mirza vSadiq Hussain Khan or 
his donee may yet fail on any of the defences 
raised in the suit. The suit was dismissed 
by the Court below 011 a preliminary ground 
and the effect of the order of this Court is 
to direct that it should be determined on 
the merits. The issue decided by this 
Court is one of s.bstitution or that of the 
ri ht of a donee to continue a suit for pre- 
cm2>tion bi ought by the donor. vSuch an 
issue may be a cardinal issue in the suit, 
where there are aio other material defences 
left to be determined. The rights of the 
parties here do not mainly depend on tlie 
deleniiinatioii of the right of the donee to 
continue the suit. They depend largely 
on the determination of the other issues 
raivSed in the defence and from the ultimate 
decree so passed an appeal may lie to the 
Privy Council in certain circumstances 
when the correctness of the order of remand 
can be challenged. Sections 97 and 105 of the 
Code of Civil Procedure do not regulate the 
jight of appeal to His Majesty in Council , for, 
as Jbord Moulton points out in Tekait Krhhna 
Praiyud Singh v. Moti Chand (1), an order, 
which the Code declares to be final, may 
yet be open to an appeal to Ilis Majesty in 
Council, if the effect of the order is to nega- 
tive the right of a donee to continue the 
suit. Such an order would have the effect 
of finally determining the rights of the 
parties ; and an appeal therefrom would 
be maintainable on the ground that a sub- 
stantial question of law was involved therein. 
As the effect of the orddt here was to recog- 
nise ihe right of the donee to continue the 
suit, the rights of the parties, in regard to 
the subject-matter of the litigation, arc still 


in suspense and cannot be said to have been 
finally determined, though an important 
subsidiary issue which had arisen in con- 
se(]uencc of a transfer effected by the 
original plaintiff during the pendency of the 
suit has been decided. 

The learned Counsel for the applicants 
relies on the decisions of tlieir Iyordshi})S of 
the Privy Council in liahimbhoy Hahibhhoy 
v. Turner (2) and Saiyid Mttzhar Hus- 
sein V. Bodha Bibi (3). In the former case 
a cardinal issue, fixing the h ability of the 
opposite party, had been decided, and the 
extent of the liability had alone remained 
to be determined. In the latter case the 
cardinal issue was one relating to the validi- 
ty of a Will and the other defences were 
merely ancillary or subordinate. 

In Nun Mian v. Ganges Sugar Works 
Limiled (4) and Muhammad Saji ad Ali 
Khan v. Muhammad Ishaq Khan (5) 
orders of remand were not held to be 
final orders within the meaning of sec- 
tion loq of the Code of Civil Procedure, 
and in McJir Chand v. Labbu Rani (o) the 
same view was adopted. The decision in 
Hyder Mchdx v. Badshah Khanam (7) does 
not help the applicants, foi there the sub- 
stantial or main defence was one of limi- 
tation which had been finally determined. 

In Raghubar Dayal v. Champa Run- 
war (8) and Sri Krishna Das v. Benaras 
Hindu University (9) an order remanding 
a suit or proceeding, which had been dis- 
missed on a preliminary ground without 
talring evidence, was held not to be a final 
order or decree within the meaning of sec- 
tion 109 of the Code of Civil Procedure. In 
Isaacs & Sons v. Salbslcin (10) it was laid 
down that the nature of the order in each 
case would determine whether it was final 


(2) 15B. 155; 18I.A, 0. islnd. J'lr. 35; 5 Sir. 
P. C. J . G39; 8 Ind. Dec (n. s.) 104 (P. C.). 

(3) 17 A. 112; 5 M. Ty. J. 20: 22 J. A. i; 6 Sar. P. 
C. J. 580; 8 lud. Dec. (n. s.) 397 (P. C.). 

(4) 32 Ind, Cas. 360; 38 A. 150; 14 A. ly. J. 5 ^’ 

(5) 54 Ind. Cas. 504; 42 A. 174; 18 A. b. J. 83; 
I U. P. ly. R. (A.) 168. 

(6) o. Ind. Cas. 522; 2 b. 106. 
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or interlocutory. If the order finally dis- 
posed of the rights of the parties, it ought 
to be treated as a final order, but if it did 
not, itwas an interlocutory order, from which 
no appeal could be entertained In Firm of 
Ramchand Manjimal v. Firm of Goverdhandas 
Vishindas Ratanchand (ii) a similar view was 
taken. The order in question does not final- 
ly determine the rights of the parties. It 
merely disposes of a subsidiary issue, the 
determination of which would require the 
continuation of the trial. If the suit ulti- 
mately fails on the merits, an appeal to the 
Privy Council may become wholly unneces- 
sar}'. No leave to appeal can, therefore, be 
granted at this stage. 

We do not also consider this to be fit case 
for appeal under clause (r) of section 109 of 
the Code of Civil l^rocedure. In Muhammad 
Sajjad Ali Khan v. Muhammad Ishaq 
Khan (5) the main question for consid- 
eration was whether a mortgage-deed 
was validly registered at a certain 
place by the inclusion of certain propert3% 
which did not really belong to the mort- 
gagor. The determination of it depended 
on the (]uestion whether the mortgagee was 
aware of the fraud of the aiiortgagor, and 
the findings of the two Courts on that point 
were not the same. A mixed question of 
fact and law had thus arisen, the decision of 
which practically settled the fate of the liti- 
gation and the rights of the parties. In 
ISluri Mian v. Ganges Sugar Works 
Limited (4) a Full Bench of the Allahabad 
High Court was of opinion that special leave 
should be granted under clause (c) of sec- 
tion 109 only where the question for decision 
was one of general importance. In Mahomed 
Musaji Saleji V. Ahmed Musa ji Saleji (12) 
and Srinibash Prosad Singh v. Kesho Prosad 
Singh (13) a Bench of the Calcutta High 
Court was of opinion that clause (c) of sec- 
tion 109 of the Code of Civil Procedure was 
intended to meet special cases, such, for ex- 
ample, as those in which the point in dispute 
was not measureable by money, though it 
might be of great public or private import- 

(ii) 56 Ind. Cas. 302; 47 I. A. 124; 24 C. W. N. 
721 ; t 8 A J. 591 22 Bom. ly. R. 606; 30 M. b. T, 
27 ;i 2L.W. I5;2U. P. T;. R. (P. C.) 94; (1920) 
M. W. N. 407; 28 M. b. T. 87; 47 C. 9 t 8; 14 S. b. R. 
I9I (P. C.b 

(\2) 10 Ind. Cas. 439; 13 C. b. J. 5 ^ 7 - 

(13) 10 Ind Cas. 444i 13 C. b- J. 


ance. As Lord Hobhouse said in Banarsi 
Prasad v. Kashi Krishna Narain (14), to de- 
termine whether a case is of great public or 
private importance, tliough il is left entirely 
in the discretion of the Court, is a judicial 
process which could not be performed with- 
out the special exercise of that discretion, 
evinced by the fitting certificale. It may 
be observed that the discretion, thus vested 
in the Court, has been always very sparingly 
used. A similar opinion vas expressed by 
a Bench of the Bombay High Court in Hirji- 
hhai Navroji Anklesaria v. Jamshedji Nas- 
sancanjt Gtnvalla (15). At page 1033*^ of 
the report the learned Judges observc'd that 
what was contemplated in clause (c) of 
section 109 was a class of cases, in which 
there may be involved questions of luiblic 
importance, or which may be inqxirtant 
precedents, governing numerous other cases 
or in which, while the right in dispute is not 
exactly measureable in money, it is of grt‘al 
public or private importance. The case 
before us raises no question of public impor- 
tance or gt‘ncral interest. 

We dismiss the application accordingly 
with costs. 

s . D . A p pi icati on d ism iss cd . 

(14) 2S A. 227; 28 I A. Ti: sC. W. N. jo; n M. 
b. J. 3 Bom. b.R 154; 8 vSar. P.C. J. 4^7 (P, C.). 

115! 2r lud. CavS. 7 83; 15 Bom. b. R 1021. 

• Page of 25 Bom. b. R. — [Kd!] 


PATNA HIGH COURT. 

APPEAb PROM OKIGINAb 0RJ)KK No, 225 
OP 1921. 

November 30, 1022. 

Present : — Mr. Justice Das and 
Mr. Justice Adanii. 

Sri Thakur RADHA KRISHNA 
COPAL LALJI and otiikrs — 

APPKPbANTS 

versus 

Bobu LAKSHMI NARAYAN- 
Rkspondent. 

Civii Procedure Code {Act V of 1908), 0 . 

XXXI Lr,xi—Guaydian 2 Ld.\itQm— Noticctominof, 

ftecessity of —Guardian retiring during pendency of 
suit- Notice to minor of appointment of successor, 
whether necessary- appointment of, as 
ian, effect of, " ^ 
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Where a Court appoints a f^uardiaii ad litem 
for a minor it is not essential that notice of 
such appoiiitineiit should he given to the minor, 
[p. '442, col. 2 ! 

Where a guardian ad litem retires during the 
pendency of the suit, the Court is not bound 
I0 issue notice to the minor before making an 
order appointing a successor, as such a course 
is not contemidated by Order XXXII, r ii of 
the Civil Procedure Code. (p. 342. col. 2 ! 

Although a mother, the natural guardian, is tin* 
proper pe’‘Son to be appointed guardian ad lit, m of 
a minor, the fact that, on the nomination of the 
plaintiff, the eldest brother oi the minor, who is also 
karta of the joint family, is appointerl, would not 
render the decree passed in the suit a nullity. 
Lp. 3 ^'^. col. 2.1 

Appeal from the decision of tlic Snbordi> 
mate Judge. First Court, Miizaffarpur, dated 
the 2C)th Jul}^ 7 92 1. 

Messrs. M, Mttlllck and N. N. Sen, 
for the Appellants. 

Messrs. (\ C. Das, Bha^ii'Hin Prasad and 
S. K. Miitra, lor the Respondent. 

JUDGMENT. 

Das, J. — This is an appeal on behalf 
of the decree-holders against an orrlcr 
of the learned Suliordinate Judge of 
Mu/-a%rpur, dismissing the execution on the 
ground that the minor judgment-debtor 
was not properly re])resented in the action. 
The material facts aie these. 

The plaint was admitted on the 17th 
November 1913. On the 9th January 1914 
the plaiiitifis applied to the Court for the 
appointment oi Ram Bahadur, the eldest 
brother of the minor, as the guardian ad litem 
for the minor defendant. It is not disputed 
that Ram Bahadur and the minor defendant 
formed a joint family and that Ram IFiha- 
dur was the managing member of the 
family. On the zjth of March of 1913 Ram 
Bahadur aj^peared in Court and expressed 
his disinclination to aet as the guard- 
ian ad liicm for the minor defeiidrint. 
On the 30th April 1914 the Court appointed 
one Goodar Nath Pandey as the guardian 
ad lilem. On the 20th May 1915 Goodar 
Nath Pandey being absent, the Court ap- 
pointed one Nirbhay Singh as the guardian 
ad litem for the minor defendant. The 
suit was then compromised and a consent 
decree was passed in the suit. 

The grounds u])on which the’ learned 
Subordinate Judge has proceeded are these: 
Fitst, that there is nothing to show that 
notic^r summons was served on the minor 
the appointmeiit of Goodar Nath 


Pandey as the guardian ad litem ; secondly, 
that the plaintilTs should have pioposed 
the mother of the minor as the guardian 
adlitcnv, and, thirdly, that no notice was 
served on the minor informing him of the 
intention of the Court to discharge Goodar 
Nath Paiide^v as the guaidian ad liicm. 
On these grounds the learned Subordinate 
Judge came to the conclusion that the 
decree against the minor was void ah ini- 
tio and that he could disregard the decree 
in the execution proceedings. 

In my judgment the view taken by the 
learned Subordinate Judge is erroneous 
and cannot be supjiorted. In the first 
j^lnce, there is no provision in the Civil 
Procedure Code which requires the Court 
to give any notice to a minor of the appoint- 
ment of a guardian ad litem after such 
appointment. 

Mr. Das contended before us that 
what the Court intended to find was, 
that the notice was not served on the minor 
in accordance with the ])rovision of the 
.(th ])aragraph of (). XXXII, r. 3: but 
that is certainly not the finding of the 
learned Subordinate Judge and on the 
materials I’eioie him he could not have 
come to the conclusion that notice was 
not served in accordance with the pro- 
visions of the Code. 

(hi the second point, I certainly Hunk 
that the proper person to be appointed 
as guardian ad litem was the mother of the 
minor, that is to say, the natural guardian 
ot the minor ; but 1 am unable to say 
that the decree is a nullity because the 
plaintiff, instead of nominating the mother, 
nominated his brother who was undoubted- 
ly tlie karla of the joint family and would 
represent the minor in all joint family 
transactions. 

The third point raises a question of some 
difficulty, but 1 have come to the conclu- 
sion that, though the Court should in every 
ca‘^e consult the wi.shcs of a minor be- 
fore appointing any person as guardiaii 
ad litem in the suit, there is nothing in the 
Code which requiies it to do so in a case 
contemplated by G. XXXII, r. ii. It will 
be noticed that paragraph 4 of O. XXXII 
r. 3 applies only to a case contemplate^ 
by r. 3, that is to say, to a case where 
an application is made for the appointment 
of a guardian in the namef or on behalf o| 
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a minor or by the plaintiff. Rule ii 
gives the Court power to appoint any 
guardian where the guardian for the suit 
retires, dies or is removed by the Court 
during the pendency of the suit, and there 
is nothing in the Code which requires 
the Court to give notice to the minor 
before making the order under r. ii. 
The case of Rajcndra Prasad \\ Pralmdh 
Chandra Miira (i) is not an authority 
for the view that an order under r. ii, 
if made without notice to the minor, is 
a nullity. In that case the order of the 
learned Subordinate J udge appointing a per- 
son as guardian against the express wishes 
of the minor was challenged in the same 
proceedings and the Court had no difficulty 
in setting aside the order. But it is one 
thing to say that an order is without juris- 
diction within the meaning of the term 
as used in section 115 of the Code, it is an- 
other thing to say that the order is void 
in the sense that the decree which is ul- 
timately made may be disregarded by the 
Court executing the decree. 

I would allow the appeal, set aside the 
order passed by the learned Subordinate 
Judge, and direct that the execution do 
proceed. 

The appellants are entitled to the costs 
of thi< api^cal. 

Adami, 3 , — I agiee. 

w. c. A. Appeal allowed, 

(i) 50 Incl. Cas. 035; 2 P. ly. T. iiG; 0 P. I,. J. 
282; [T<j2i) Pat. 1 50. 


MADRAS HIGH COURT. 

Sccowi) Civil. Appeal No. 4.^4 op 1921. 
November i, 1922. 

Present .---Mr. Justice Oldfield and 
Mr. Jm-tice Decadoss. 
KARUMURI RAMALAKSHMI alias 
PATTAMMA and oxiiERr. —Dependants 
— Appellants 
versus 

BODA NAGARATNAM and others — 
Plaintiff and Defendants Nos. 2 
TO 4— Respondents. 

Hindu Law —Widow — Gift to next reversioner — 
Acceleration — Intention. 

A transfer by a Hindu widow to her daughter 
or other n^xt reversioner will ordinarily be regard- 


ed a.s an acceleration of the next reversioner's 
interest, but this will not be the case when there 
are material purtions in the particular docunieut 
by which the transfer is effected to support the 
existence of different intention 011 the part of the 
widow, [p -{44, col. 2.1 

Bhupal Bam v. Lachma Kiiav, 11 A. 253; A. 
W. N. (1889) 22; 6 Iiid. Dec. (n S) 589; Pup 
Pam V. Pnvali 6 Ind. Cas 5^1; 32 A. 582; 7 A. 
b. J. referred to. 

Appeal against a decree c>f llie Court 
of the vSubordinate Judge, Cocanada, 
in Appeal v^uil No. (»2 of 3920, (Appeal 
Suit No. 121 of 1920 oil the file of the Dis- 
trict Court, Codaveri), ])referred against 
a decree^ of tlic Principal Ih'slrict Munsif. 
Rajalimundry, in Original Suit No. 458 
of 19 iS. 

Messrs. C. LaKsJnnana)ia and B. Satva^ 
varavana, for the Appellants. 

Mr. y. SuryanarayiPiJ, for the Respond- 
ents. 

JUDGMENT. — The foundation of the 
lower Appellate Court’s judgineut is, that 
Exhibit IV is a surrender of the interest 
of the first defendant. The appeal is argued 
on the footing that Exhibit IV operates 
merely as a gift to the first defendant's 
daughter, Subbamma, now deceased, of 
the first defendant s interest in the suit 
property under the Will, Exhibit V, pur- 
porting to have been executed by her l;us- 
band, now deceased. It is necessary to 
add that Exhibit V has been found not 
to be genuine. Though there is no finding 
before its as to the first defendant’s res- 
pon.sibility for its being put forward, the 
basis of our decision as to the character 
of J exhibit IV must be the intention of the 
executant, the first defendant. 

That intention we have to collect from 
the wording of the document, and that 
wording fortunately is, in our opinion, 
clear. Exhibit IV is headed as a gift-deed, 
that description being repeated in its first 
paragraph. The second paragraph runs 
in this way : “My husband, late Korumudu 
Venkatapayya Garu, had executed a Will 
on 2nd May 1903 arranging among others 
that I should enjoy until my death the 
undermentioned immoveable, property and 
the other moveable property belonging 
to my husband as his self-accjuisition and 
that on my death you and your descen- 
dants should enjoy the same with powers 
of gift and sale* As I, too, am iiUVi 68 
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years old, as I have much affection towards 
you and as you and your husband have 
been ])rotcctint( me amicably from the time 
of my Inisband’s death till now, 1 have 
arran<;ecl that you should protect me in 
future until 3uy death and I have this day 
giyeu away to you as a gift the right and 
etijoymeiit possessed by me at i)re*sent 
in the immoveable property worth Rs. 3,000 
comprised in the said Will executed 
1)3^ my husband. Therefore, you yourself 
shall henceforth pay the entire taxes payable 
and cujo3^ the i)ropcrty from generation 
to generation with powers of gift and 
sale.” The material Jact on which we 
base our findhiu as I0 the first de- 
feiitlaut’s intention in this document 

is, that she proceeded Ihrouchout with 
reference to her husband’s Will, first re- 
ferring to it as the origin of her right to the 
l^roperty she was disposing and next re- 
ferred to it as defining the estate, which 
she was disposing of. In these citcum- 
stances, our construction of Kxhibit IV 
is that she was giving away what the Will 
purported to give her. Reference has been 
made to the Will as purporting to gh^e her 
the estate she conveyed, not as really giving 
it to her in consetjueiice of the lower Appel- 
late Court’s iindiiig that the Will is not 
gemiine, btit that finding cannot affect 

the view we have to take of the first defend- 
ant’s intention in lixhibit IV, w^e must 

reach a conclusion as to wdiat she wished 
to give with reference to what she was 

assuming in the document as to the genuine- 
ness ot the Will. Construction of the 

actual terms of the document as a jiisti- 
ficalion for the lower Appellate Court’s 
judgment failing, we have been asked to 
construe it in favour of the plaintiff-res- 
pondent with reference to what is alleged 
to he a rule of construction authorised by 
two decisions of the Allahabad High Court. 
That rule as proposed to us is, that gift 
by a widow to a daughter or, more gener- 
ally a gift by a widow to another rever- 
sioner must be regarded, whatever its 
terms, as an acceleration of the other rever- 
sioner’s interest. The exact question which 
the learned Judges were dealing in Bhupal 
Ram v. LachmaKuar (1) is not clear. But we 
do not find that they intended to enunciate 
(i) ^53 1 A. W* N. (1889) 22; 6 I»d. Pec, 


such n general rule as we are asked to adopt* 
In Rup Ram v. Rewali (2), Bhupal Ram 
V. Lachnta Kuar (i) is, no doubt, followed, 
though ap])arently with some hesitation 
on the part of one of the learned Judges. 
But in fact we are unable to collect from 
either of these decisions that the Allahabad 
High Court has held anything which will 
be of any use to the plaintiff in the pre- 
sent case. The two decisions we have re- 
ferred to, no doubt, lay down that a transler 
by a widow to her daughter or other next 
reversioner will ordinarily be regarded as 
an aeecdcration of the next reversioner’s 
interest. But the learned Judges do not 
say, and we do not think that they meant, 
that this will be the case wlien, as here, 
those are iinterial portions of the parti- 
cular document hy which the transfer is 
effected to support the existence of a differ- 
ent intention. Taking this view, we cannot 
read Exhibit IV as executing acceleration 
of the plaintiff’s interest or as anything 
except gift of what the widow believed to 
be her own interest in the suit property 
under the Will to her daughter Subbanima 
and Subbamma's heirs, in case Subbanima 
should die before the widow herself. The 
result i.s, that the second appeal miisl be 
allowed, the plaintiff’s suit being dismissed 
with costs throughout. 

V. N. v. A ppcal iiUorrcd. 

K. 11. 

{2) 6 Tnd. Cap 541 : 32 A 582 : 7 A. J 
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RAMYAD vSlNGH V. CHHBDIA BARHI. 

PATNA HIGH COURT. 

ApPFUIvS from ApPKIJ.ATK DnCRKP^S 
Nos. 702, 74(» AND 7-17 OF IC)2i‘. 

June 14, IQ22. 

Present: — Mr. Justice Coutts and Mi. 

Justice I)a<. 

Kumar RAMYAD STNGll— P laintiff 
-Apphllant 
versus 

CHHRDIA BARIII and others — 

I )KFKNDANTS — R KSP( )NDICNTS. 

Chota Na^(nir Tenancy Art ( Jlrnc;. Irf VI of 
3<)()8 ), .S’, 213 xciidion of rcnt-decrcc. ~ 

Auction sale of hoJdtut* E.\nnpiion of portion of 
holditifi— I nri^dtetion -Apphialion to set aside sale 
not made— Sail to set aside sah\ wheUiey barred. 

There is in the Chnla Naeptir Teuaiicv 

Act which authorises a Revenue Court to evoui]>t 
from ail auction sale, held in execution of a rent- 
decree, a j)orti<m of a teiiantts holdiii.e^, or to for- 
bid an intendinji: }>urcha.st‘r to bid for a portion 
of it 

The fact that the sale of ji holdiii.^ in execution 
of a rent-decree is not sought to be set a.side by 
means of an applicnti(ui under .sectiim 21 i of 
the Chota Nagpur Tcnfim'y Act, i.s no bar to 
the invStitntion of a suit to .set aside the same. 

Appeals fioiii a decision of ihv Deputy 
Collector, ITazaribagh. 

Mr. S. N. Rifi\ lor the Apiiellanl. 

JUDGMENT. 

Coutts, J. — Tliese a]i])eals arise out of 
a suit broil, gilt to set aside sales in execution 
of decrees 011 the giouiid of want of 
jurisdiction. The case is a somewhat 
curious one. 

Kumar Ramyad Singli, the ])lairitiff, 
brought suits against three iiersous, Jhamiia 
Dusadh, Chhedia Barbi and J.oehaii Koeri 
for arrears of rent. The suits were dec- 
reed and on applying for execution the 
defendants’ holdings were put up for sale 
in the ordinary course. On the date fixed 
for the sales the plaintiff ajiplied for ]ier- 
mission to bid and ]iermissioii was grant- 
ed by the Deputy Collector with the reser- 
vation that the idaintilT should not be 
allowed to bid for the defendant’s ghars 
and gharbaris. The plaintiff alleges that 
he had no knowledge of Ihi.s- reservation ; 
he bid for and purchased the holdings, 
the sales were confirmed and it was not until 
after the confirmation of the sales that the 
plaintiff discovered that the ghars and 
gharbaris had been exempted. His con- 
teutiou is that in exempting these portions 
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of the holdings the Deputy Collector 
acted without juiisdiction and he has 
consequently brought these suits to set 
aside the sales. 

The suits were dismissed in the Court 
of first instance and the (leci.sions having 
been updield on appeal the plaintiff has 
again appealed to this Court. The defend- 
ants at the time of the trial alleged that the 
ghars and gharbaris were no portions of the 
holdings; this, however, was found against 
them b3’ the Court of first instance, and 
apparently on appeal the nnestion was not 
raised so that we must now take it that 
the ghars and gharbaris aie parts of the 
holdings. 

The only questions, therefore, which 
remain are whether the Deputy Collector 
had jurisdiction to exempt these portions 
of the holdings and whether for this reason 
the sales were without jurisdiction. The 
whole holdings were put up for sale and 
I can find nothing in the Chota Nagpur 
Tenancy Act which would authorise the 
Deputy Collector to exenqit any portion 
o^ a holding or to forbid an intending pur- 
duuser to bid for a portion of it In these 
circumstances, it seems to me that the 
order of the Deputy Collector exempting 
these portions of the holdings from sale 
was without jurisdiction and, if this is so, 
clearly the sales themselves which purport 
to exclude tliesc portions of the holdings 
which were put up for sale are also clearly 
without jurisdiction. Both the Courts he* 
low have referred to the fact that the plaint- 
itTs might have made an application un- 
der section 213 I0 set aside the sales and 
they seem to think that because the plaint- 
iff did not do this he is not entitled 
to succeed in these suits. I am unable 
to understand this view. It is true that 
the plaintiff could have made an appli- 
cation under section 213 but the fact that 
he did not do so certainly cannot bar the 
suits. In my view, the sales were with- 
out jurisdiction and should be set aside. 
I would accordingly decree these appeals. 

DaSy J.— I agree. 

s. D. & N. H. Appeals decreed. 
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CALCUTTA HIGH COURT. 

ApPIvAI. j'kom Appki.latk Deckrk No. 565 

C.>K 1 () 20 . 

MlIV H) 22 , 

Prcscul > - Justice vSir 11]f>inas 
Rk'hrrdsoti, Kt., and iMr. Justice 
Sulirawardv. 

Syed^M^AO P.lCZA, CHAIR:\IAx\. MUR- 
siiiDAjiAi) ?jri\i(:irA3jd'v 
J )Ki'r:\T)AN‘r — Armj, \xt 
versus 

KHOSIIMOHTNT DAvSl a^d oTukus— 
Paaixtii-fs Nos 2, and 4 — 

RESroXDKXTS- 

Fatol Accidcr.h A cl {X I J I <'f 1 - 

Bengal Mvnirf txd Ari i 11 ! '[ i SS j .s. joi 

Nr'A?'"^U( • --OnrAior rf /.*’/ - Sxu /.v; daurve^ 
i w death anix-d be cundtat V id 'Xjli'xi (»/ /,/r /osA 

Tti a salt under the I'etid i lonls \ t lt>r «lo- 
ina.c'e'^ for deatli can.yc-d an acv'idenl altrilnited to 
the ncj^liL’^enee of tlie (Fdrndaiit, the (leat)i of 
one of tlie plainiiffs tlv)C'S iiol nevvss irily diiiiini.sli 
the total iiiuonnt t{) he lUsOibiited ;is !oi.s anioni; 
the survivors ,p 3i<), ('<»! i 

In such eases the ouestjon of nct»1iycnee or 
no neyligenc-* is very la"*ydy a oiiestioii oi fact, 
ip. 349, eol. 1 1 

here a pel .son loses liis life as the result of an 
accident, the valne of his life does not <lep<*nd 
on the number of his dependants >)ut on his earn- 
ing capacity, .p. 340, col, 2 ! 

Appeal at;iiiust a dec;cc of the Di^tiict 
Judge, Alursliidahod diked the 2^tli 
November igifj, afTirmlnj, that of the 
Suboidinate Judge of that District, dated 
the l8tb Septeiiiber T()U\ 

Dr, Surat Vhandra Ihisak (witli him Rabii 
IJemcndra Kimi ir I)(n), for tlie Appellants. 
— The defendant is the ii])])ellant. The 
ax>peal arises out of a suit jor damages on 
ai count of the death of ono Charts Krishna 
DHilt for the wrcmgful acts of tlie defendant 
Municipality. The original ])laintiffs were 
Ihi father, the mother, the widou and 
the minor daughter of the deceased. The 
sail was at first dismissed by both the 
Courts below on the ground that the suit 
wis not maiulaiiiable, inasmueh as no 
iiofice was s^Tved on the Mnnicij)aiitv 
under section ;,(>;] of the Bengal Munr:i[)al 
Act. On a])peal to the High Court the case 
vs^as remitted to the Trial Court to determine 
w^hether on the allegations in the plaint, 
the plaintiffs have a sufilcient cause of 
action which, if established by proper 
evidence, would entitle them to recover 
damages from the Municipality for their 
brea«lf of duty in failing to fence the road 
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as mentioned in section 201 of the 
Bengal Municipal Act. The claim was made 
under the Ratal Accidents Act (XITI of 
1855 ) and was for Rs. 1,020. During the 
trial on remand the father of the deceased 
died. The Courts below have decreed the 
suit and apportioned the entire sum claimed 
among the surviving plaintiffs. It is against 
that decision that the present appeal is 
directed. The facts shortly are thCvSe. 
There is an old drain by the side 01 the 
jmblic road in tlie town of Mursbidabad. 
The drain was being re-excavated by 
the Municipality. The tlrain having been 
completed there was onh' one .stone slab 
jdaced on it as a bridve. On the night 
of the l(kh July I()I2 the deceased fell into 
the drain while trying to cross it and re- 
cc‘iv(*d injuric‘S wdiich were not of a serious 
nature but tetanus su]'‘er veiled and he died 
on 2iid August i(p2. My first point is 
ll'at it was incumbent on the plaintiff 
to .serve a notice on tlie Municii)ality as 
])rovidcd by section of the Bengal Muni- 
cipal Act. The word“ac1 ” included omissions 
also. The General Clauses Act of 1899 
( B. C.) did not introduce any change in the 
law. In this view the words “ anv 
thing done in set'tion 3(^5 of the Benga.1 
Municijnil Act inclndc'd an omission. Re- 
fers to Maxwell’s Intrepretation of Statutes, 
P- ^11 (hth ICdition). Therefore, notice must 
be served, otherwise no suit would lie. Hence 
J .submit the present suit is not makitain- 
ablo, even though the plaintiffs based their 
ease on the ground of an alleged breach cf 
duty im]}osed u])on the Municipality under 
section 20 1 of the Bengal Municipal Act. 
My next point is that the finding of the 
Courts below does not establish that 
the Municipality was guilty of such neg- 
ligence as to make it liable for dama- 
ges under the h'atal Accidents Act (XIII 
of 1855). My last submission is that there 
were originally four plaintiffs — the father, 
Hie mother, the widow and the minor 
daughter of the deceased. They claimed 
b(‘twecri them Rs. 1,020. The father ' 
died during the second trial. Therefore, 
the Courts below instead of decreeing the ■ 
entire amount claimed, ought to have 
decreed a proper proportionate amount. 

Dr. Dwarkanatk MUra (with him Babu 
SUaram Bauer ice), for the Respondents. — 
As regards the first point, the - judgnieat 
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of the High Court on v«econd appeal con- 
cludes it. On the first occasion the suit had 
been dismissed on the ground of notice, but 
Fletcher and v^inither, JJ., on the second 
appeal held that at the time of the passing of 
the Bengal Muiiici]\al Act, the P>cngal Gene- 
ral ClaUvSes Act did not provide that the 
word ‘ act ‘ used in the Bengal Acts in- 
cluded certain omissions and it was only 
in 1899 that it was provided tlrat the word 
' act ' used in the Bengal Acts passed 
after that date should include not only 
an act done but also an omission. 1 sub- 
mit that decision concludes the point which 
can no longer be pre^ssed now. As 
regards the .second point, I submit it is a 
pure question of fact and the finding of 
the two Courts below are sufficiently con- 
clusive. As regards the last point I 
submit Act XIII of 1835 authorises 
apportionment of damages among the parties 
for who.se benefit the suit is brought or any 
of them in such shares as the Court shall 
direct, 'i'he Court of Appeal below has very 
a])tly remarked that the value of a man’s 
life docs not depend on the number 
of dependants but on his earning capacity 
on which basis the damages have been 
assessed in the present case.. 

Dr. Basak, replied in brief. 

JXJDGMENT. 

Bichaxdson, J. — This is an appeal from the 
judgment and decree of the District Judge 
of Murshidabad, dated the 25th Novem- 
ber 1919. affirming the decree of the Sub- 
ordinate Judge, dated the i8th Septem- 
ber i()i8. The j)laintiffs in the suit were, 
originally, the father, the mother, the 
widow and the minor daughter of the de- 
ceased Chara Krishna Dutta whose death 
was caused by an accident attributed 
to the negligence of the Murshidabad 
Municipalilv. 

The claim v/as under Act XIIT of 1835 
for a lump sum of Rs. 1,020 damages 
on that account, the plaintifis asserting 
that the deceased had maintained them. 
The suit having been dismissed, the High 
Court directed a re-trial. Pending the second 
trial the father o; the deceised died. The 
Courts below ha\e now, by concurrent 
decrees, apportioned the entire sum claimed 
fi^nionggthe thre$ surviving plaintiffs. Tiie 
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appellant is the defendant, the Chairman 
of the Murshidabad Munici])ality. 

It appears that in the town of Murshid- 
abad there is an old open drain 
running by the sirle of a public road. It 
is not di.sputed that the drain is a public 
drain, vested in the Mnnicdpality which 
the ?\Iunicip:)lity were re-cxca eating or 
making deeper. P'or that pnqxise certain 
stone .slabs were removed which had 
been placed across the drain to serve as a 
bridge by the owner of jmemiscs beyond 
the drain, one Gangadas Roy. The evi- 
dence is that the bridge consisted of several 
slabs side b^^ side, each about 2 feet in 
width. 

The work on this part of the drain hav- 
ing been com])ltted, only one of the slabs was 
re-])laced in ])osition. Thereafter, on the 
riglit of the i«-th Jtily 1912, the deceased, 
going from the road with the intention ot 
])assiiig thrcaigh Gangavias Roy’s house or 
compound, fell into the drain and received 
certain injuries. The injuiics were not 
in themselves of a scriou.s character, but 
tetanus supervened and the deceased died 
on the 2nd August 1912. 

The suit was instituted on the 8th 
January 

In view of the argument addressed to 
us, it is convenient to set out the relevant 
provisions of Act Xill of 1833. vSec- 
tion I of that Act enacts in its lir.st para- 
gTaxdi as follows: — “ Whenever the death 
of a person .shall be caused l-y wrongful 
act, neglect ordjfault, and the act, neglect 
or default is s ich as would (if death 
had not ensued) havj entitled the party 
injured to maintain an action and recover 
damages in respect of th reof, the p rty 
who would have been liable if d ath had 
not ensued, shall be liable to an action 
or suit for damages, notwithstanding 
the death of the i)erson in* u red, and 
although the death shall have been caused 
under .such circumstances as amount in 
law to felony or other c ime. The second 
X)aragrai3h of the section further enacts 
tha “ cvciy suc’i action or suit shall be 
f r the benefi of the wife, husband, 
) arent and child, if any, of the person whose 
d ath shall have been so caused, and shall 
be b ought by and in the name of the 
excc.ttor, administrator or 1 ejiresentative 
of 111' pers::n d.cavA.J' In ttfi*‘^yurd 
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paragraph it is laid down that “in every 
such action the C(Uirt may gi^^- such dama- 
ges as it mav tliink proportio)i<‘(l to the 
loss restilling from such death io liie 
parties respectively, f )r whom and for whose 
beiieiit such action shall be brought ; and 
the amount so recovered, after <h diK'l 
iiig all costs and expeUvSes, ieehuline 1hc‘ 
costs not recovered from the deieiidant, 
shall be divided amongst the before-men- 
tioned parties, or any of them, in Mich 
shares as the Court by its indgnient or 
decree shall direct. “ 

As the result of the second trial, the 
Courts below ha^^e found tlin die defend- 
ant Municijiality was guilty of negligence? 
or breach of duty by reason of tiie fact 
that the drain at the point wliere the de- 
ceased fell in ^vas not fenced or lighted 
in accordance with the requircincmts of 
section 201 of the Bengal Miniicipal Act. 
Damages have been awarded, tiierefore, 
on the footing that on that ground the 
deceased, as an injured party, might, if he 
had survived, have maintained an action 
against the Municipality or its Chairman. 
Section 201 of the Municipal An einjunvers 
the Commissioners of a IMiinicniaiity to 
close a public road for repairs or foi I he 
purpose of constructing any scwcr, diain, 
culvert or bridge or for any otlicr jmfdic 
purpose. The section also iirovidcs that, 
“whenever owing, to such lepaiis oi c m- 
structioiis or from any otlicr caiir<a, any 
road or part of a road shall bi* in a state 
which is dangerous to jiassengcrs, 
the Commissioners shall cause snfhcieiit 
barriers or fences to be erected for the 
security of life and property, and shall 
cause such barriers or fences to ]:e suffi- 
ciently lighted from sunset to sunrise. 

Dr. Basak, appearing on the Chairman’s 
behalf, has contended, first, that the suit 
should have been dismissed under the jiro- 
visions of sections 363 of the Bengal Muni- 
cipal Act of t88-?|, secondly, that the facts 
found by the Courts below do not support 
the inference that the Municipalit5^ was 
guilty of such negligence as would make 
it, liable to damages under Act XI IT of 
l855i thirdly, that the fatlur having 
died pending the proceedings a deduc- 
tion should have been made from the whole 
sum claimed of the amount representing 
losfrtJy reason of his son's death. 


ill my o]>inion, t' e first of Ihes' conten- 
tions (ails ill view of the terms of the judg- 
ment of the learned Judges of thi^ Court, 
Idetehei and v^nnitlic.r, IJ., wdio remanded 
the suit foi Te-lrial. At tlrd stage the suit 
had been dismbsed on the preliminary 
grounds that the notice recinircd by sec- 
tion g,()3 of ihe l\uuiicapai Act had not 
been given and tint tlie suit was out 
of lime unde I lhat section. The section 
piescrilies that no suit shall be brought 
a.gainst a Muniei]irdil v ‘ hn anything done 
nndei this Act ” unlil the expiration of 
one month next ; iter notice in writing 
has been deliv' o. e o*' lelt at the Muni- 
cipal Office. 1'nlc‘s- MK'lj notice be proved, 
the Court is to luid lor tla defendant and 
everv snrh suit r 'pe e^'mmenced within 
three months nexi alter the accrual of 
the cause ol a(a!oo and not afterwards. 
TJie learned Jnd '^c laid* stress on the words 
“ anN’lhing done ” nudei the Act. They 
]>ointed oui llial m iSS] there w^as no 
legislativ’e deiinilaai sueii as tlial afterwards 
enacted in shcuou : (2) of the Bengal 
(General Clans(>s Act. TSpr), under wdiich 
“wolds which uAr to acts done shall 
also extend tc*' ih-..'..’^ onussions.’ 1 hey 
V ere of opinion that eetion 363 of the 
Kjuiiicipal Ael w>'n*d Iro'c l>.An apjdicable 
if tin niy can e ol action disclosed in 
the paint liad luvn Hint the Municipality 
liad im])io'pci1y (U* - ]i(»U‘ in the road or 

the drain. Tiny weui on, hoNvever, to say 
that the gdaintilYs also alleged a breach 
of duty hy the IMnnicipality in failing to 
perform fheir duly nndcr section 20T. 
The conclusion a1 which tlie learned Judges 
arrived was, t ha*' there wxis a case to be 
tried as to whether the plaintiffs, on the 
allegations in their ])laint, have a suffi- 
cient cause of action wdiich, if established 
1-hV pro])er cw'idcnce, Avould entitle them 
to recover damages from the Municipality 
for their l>re.ich of duty. 

It is true thal in Ms.xwell on the Inter- 
pretation of Statutes ( (Ah lulition, p. 133) 
it is stated that , “Statutes which require 
notice of action for anything ‘ done 
under them are eonsinied as including an 
omission of an ael which ought to be 
done as welt as the commission of a wrong- 
ful one, " But it is unnecessary for us 
to consider liow we might have con- 
strued the language 1 f section 363 if the 
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point had been open. As between the 
parties to the present suit, the point is 
concluded by the previous judgment of 
this Court. 

The issue indicated by the learned J udges 
has been tried and it has been found that 
the Municipality was guilty of breach of 
duty. If the learned Judges had not been 
of opinion that in such cases, the provisions 
of sections had no ap] dication they 

would not have ]>ut tlie parties to the ex- 
pense of a re-trial. In njy opinion it n' 
not now open to the deiendant to rel)" 
on these provisions. 

The second contention urged for thedefend- 
ant is, that the fads found do not support 
the inference of negligence which the Courts 
below have drawn. Tin- (juestion of neg- 
ligence or ni> negligence is in most cases, 
however, very largelv’ a ijtiestion of fad 
The Courts below have concurrently found 
that the road was in a state dangerous to 
passengers and that it was a breach oi 
duty on the ])ait ot the Municipality 
not to take the prcc'anlions sjiecilied in 
section 201 (d the Ad. it was not dis- 
puted that the road ainl tiie drain along- 
side it must be taken t.ogdlier as an integral 
whole. Both w'efe Acsted in the Munici- 
pality and 2)cople had to cross the drain 
to get to the houses on the Cither side. What 
appears to be suggested is tliat the drain 
has alw^ays been where it is and imlighted 
at night and that passengers must take 
the road as they lind ii with the drain. 
But that argument was not presented to 
the Courts below' and it. is not necessaiy to 
deal with it for this leasoii. Uii the material 
before them, it was oiieii to the Courts 
to find that, wliatever might be said 
about the previous condition of things 
at the spot wdiere the deceased met 
with the accident, that condition had been 
SO altered as to bring about undoubtedly 
a state of the road dangerous to iiassengers 
within the meaning of tlie Act. It is not 
necess.iry to say that we should have come 
to the same conclusion on the same mate- 
rials. I do not suggest Llie contrary, but 
all that we need say is that there were 
materials before the Courts on which they 
might reasonably come to tiie conclusion 
to which they did come. It was not only 
that the^drain had been made a foot or 
two deeper. The learned Subordinate 


Judge refers to e\idence showing that 
loose cartii lu aiied on the eastern edge of 
the drain slipped from bcaieath the feet 
of the deceased causing liini to fall. The 
Stdjordinale J udge draws the inference 
that the road was on that account in a 
dangerous condition. It may be that the 
learned District Judge goes further, but 
if 1 k‘ siieaks of the drain generall}^ as a 
possible ^ource of danger, he also adverts 
to the alteration of the previous state of 
things. The danger, he says, became 
all tlie gicatc‘r “ because in this ijarticular 
instance certain stone slabs forming a passage 
across tlie drain had been removed 
and only one of them replaced in position.’' 
In niy opinion, this second contention 
cannot be snj)2)ortcd. 

'J'he Jasi 2>omt taken is that it was not 
o])eii to the Courts below to divide the 
wlmle suin of Ks. 1,020 claimed in 
the ijlaiiit l.>etw'een the surviving plaint- 
iffs. Here, also, I think the ai'ipeal fails. 
If the visions of the Act of 1855 had 
been strictl}' observed, the suit should, 
as it seems, luu t* been brought by the widow 
oi till! deceased as his representative for her 
ow'U benefit and for the benefit of the 
parents and the child of the deceased. If 
the suit had lieen vso framed, the objection 
urged would hardly have suggested itself. 
It is not denic'd that the death of the 
deceased caused pecuniary loss to 
the plaintiffs. The death of one of the 
plaintiils does not, or does not necessarily, 
diminish the total amount to be dis- 
tributed as loss among the survivors. If 
the father had died before the accident, 
the deceased might have spent more on the 
other members oi the family. The Act 
of 1855 expressly authorizes the division 
of the damages among the parties for 
whose benefit the suit is bi ought or 
‘‘ any of them in such shaie.s as the 
Court by its judgment or decree shall 
direct.” That would seem to give power’ 
to divide- damages claimed and awarded 
between some only of the parties for whose 
benefit the claim is made. The damages 
here liave been calculated on the basis 
of the earning of the deceased at the tifne 
of his death, and 1 agree with the District 
Judge that ihe value of his life does not 
depend on thj number of his dependants 
but on his earxiing capacity. The loss to 
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the d-fendants is the estimated amount 
which they collectively have lost by reason 
of hi- death whether they be few or many. 

Tn the result the appeal should, in niy 
opinion, be dismissed with costs. 
Suhrawardy. J.— I agree, 
n. N. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civie Appkae No. 348 of 1921. 

November 27, 1922. 

Present: — Mr. Jir>tice Stuait. 

Lala SHKO PRASx\T)--Peaintiff-- 
Appeeeant 
versus 

BABU RAM AND OTHERS — Defendants — 
Respondents. 

Agra Tenancy Aci (I I of igoi), s. 57 (d)— 
Tenant grove -holder — Ejectment, 

A tenant s;rove-hol(ler is very dhfcreiit from a 
tenant of a grove. His rights in the ])lot of the 
grove arc* not those of a tenant hut of a grove-holder 
and as such he cannot be ejected from it under 
section 57 (d) or any other provision of the Agra 
Tenancy Act. 

Rameshar Singh v. Madho Lai, 52 Ind. Cas. 191; 
17 A. E. J. 971; 42 A. “^0 and Param JHansman 
Tewavi v. Dasr at liman Tewari, 60 Ind. Cas. 770; 19 
A. E. J. 202; 43 A. 445, distinguished. 

Second appeal against the decree of ths 
District Judge, Bareilly, dated the 14th of 
December 1920. 

Dr, 5 . N. Sen and Mr. S, C. Das, for 
the Appellant. 

Mr. r/, S. Bajpai, for the Respondents. 

JUDGMENT.— This was a suit for the 
ejectment through the Revenue Court 
oi five persons who were tenants of 
an occupancy holding, on the ground 
that they had sublet a portion of their 
holding in contravention of the pro- 
visions of section 25 of the Tenancy 
Act. This isuit thus lay under the pro- 
visiions of section 57 (d)^ The Courts be- 
low have arrived at the following findings : 
They found that .these five defendants 
were/ recorded as the tenants of over 50 
plots of an area of 8? Mghas 2 biswas and 
that all these plots with the exception of 
No. 817 were agricultural plots ; but they 
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found that No. 817 wa3 a grove in which 
defendants Nos. i to 5 had the right of 
grovcrholders. I cannot interfere with the 
finding that the defendants Nos. i to 5 
had the right of grove- holders in No, 817, 
for that finding is a finding of fact. It 
appears to me to follow from that finding 
that No. 817 is not part of the occupancy 
holding. Tlie conclusion at which I arrive 
is that No. 817 is a grove in which defend- 
ants Nos. i to 5 have grove-holder's rights. 
They are not tenants of the grove. They 
are tenants grove -holders, a very difierent 
thing. The remaining numbers "form part 
of an occupancy holding. 

This appeal has arisen in the following 
way : — 

The Courts below uhilc directing the 
ejectment of defendants Nos. 1 to 5 
from all plots other than No. 817 have 
refused to eject tlicm from No. 817. The 
plaintiff api^eals against the refusal to 
eject from No. 817. As I have already 
stated, the finding is that the defendants 
are tenants grove-holders of No. 817 and 
fiom that finding it follows that No. 817, 
although recorded with the other numbers, 
is not a part of the occupancy holding. 
The plaintiff cannot, therefore, eject them 
from No. 817 under the provisions of sec- 
tion 57 (d) or any other provision in the 
Act. The case is different from the cases 
reported in Rameshar Sinoh v. Madho , Lai 
(i), and Param Hansman Texoari v. Dasraih- 
man Teivari (2). In the first case the person 
ejected was a tenant of a grove holding 
from 3'ear to year, and in the second case 
the land from which tlic person was ejected 
was found on the facts to be part of 
the holding. It was not grove land. I, 
therefore, dismiss this appeal with costs 
w^hich include fees on t)ic* higher scale. 

S. D. Appeal dismissed. 

(j) 52 Ind. Cas. iqi; 17 A. E. J. 971; 42 A. 36. 

(2) 60 Ind. Cas. 770; 19 A. E. J. 292; 43 A, 4^5. 
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MAYARAM V. BHAIRON PRASAD. 

HA&BVR JUDICIAL COMMISSIONER S 
COURT. 

Second Civie Appeae No. 413 of 1920. 

November 6, 1922. 

Present : — Mr. Hallifax, A. J. C. 

MAYAK AM and otheRvS™ -Defendants 
--Appeeeants 
versus 

BHAIRON PRASAD- Peaintiff— 

RKSrONDEN'P. 

Hindu Law — Debt incurred by f,Uhrr as surety 
for payment of money lent — Liability of son 

Where a Hindu father hecoTnes surely for the 
payment of money lent, after his death his son 
IS liable under the Hindu Law to pay the debt; 

(Case-law referred to and considered.) 

Appeal from the decree of the Additional 
District Judge, Raipur, in Civil Appeal Nos 
253 of 1919, dated the 28th June 1920. 

Dr. H, .S. Gotir, for the Appellants, 

Sir B, K. Base, for the Responrhmt. 

JUDGMENT.- -The plaintiffs sued three 
persons on a bond executed l)y tvo of 
them in satisfaction of a decree outstand- 
ing against them and by the third, Molr-ui 
Kurnii, as a surety. In the First Court n de- 
cree was passed against the two princij)al 
debtors but the suit was dismissed as 
against Mohan Kurmi on the finding that 
he had not executed the bond. < the 20th 
of December 1910 the plaintilTs filed an 
ajjpeal in which they made only Mohan a 
respondent. He, howe\'er, died on the* 12th 
of January 1920, and his three sons were 
impleaded as respondents in his jdace. The 
learned Additional District Judge has some- 
what carelessly ignored the death of Mohan 
and, finding that he did execute the bond, 
has passed a decree against him. In the 
First Court Mohan was the third defendant, 
and the decree of the lower Appellate Court, 
in modification of the aMunsiPs decree, de- 
clares that “defendant No. 3 is jointly liable 
with defendants Nos. i and 2 for the sum of 
Rs. 397-4-0 and costs Rs. 55-14-0 and that he 
should pay it to the plain tiiTs accordingly.’' 
Mohan’s three sons appeal against this 
decree on the ground that, uifdcr the Hindu 
Law, they are not liable to pay a debt con- 
tracted by their deceased father as a surety, 

(2) The leading case on the subject appears 

to bq Tukaramhhat v, Gangaram Mulchcmd 


Gug'^r (0 wlicrt‘ il Wr,s discussed at length 
by kanade, j. 'fbe learned Judge mentions 
those texts wiiich lay down generally what 
classes of the dul^is of ]jis father a Hindu 
cannot be comj)clled to ])ay, in which are 
included “sums for which the father was 
a surety,” ami explains that it “is often 
found necessary, t‘V(u in more regularly 
constituted Codes oi law, hut it is specially 
obligatory in the inten)ivlation of ancient 
Hindu law books ” to follow the rule that 
“ an express ]>articular text occurring in 
its pKUjer plm^.e limits mere general state- 
ments of the ])rinciples made in other ]daccs.” 
Mr. Justice Ranade then discusses the texts 
relating to this juirticiilar matter and arrives 
at what is clearly an inevitable conchision, 
which can be stated in the following words 
witli which he begins the discussion. “ Bri- 
haspati recognises four dificrent classes of 
sureties: (1) sureties for appearance, (2) sure- 
ties for honesty, (3) sureties for ])a\ment of 
mone}” lent, (.j) and sureties for delivery of 
goods. The obligation of the first two kinds 
of sureties is limited to tliemselves personal- 
ly, and does not bind their sons, but the obli- 
gation incurred by the last two kinds of 
sureties I'inds Ihein, and their sons also 
after llieir death.” This ruling was followed 
by the Allahabad High Court in theilia// 27 - 
raja of Bcnurcs v. Ranikumar Mhir (2) 
and in Madras iii Chcltikulam V enkiiavMala 
Reddiar v. Chdtikidam Kumar a V cnkitachala 
Rcddiar {3) and Thanyaihamma v. Anttia- 
challaui Chdliur (}) and also coupled with 
the Allahaljad case just nienlioncd, in 
Calcutta in Rasik LalMandal v. Singheswar 
Roy (5). 

(3) The learned Counsel for the appel- 
lants has cited the Calcutta case of Chalwuri 
Malifon V. Ganga Proshad (()) as holding a 
different view. The debt under consider- 
ation in that case was due by the defendant's 
deceased father under a decree obtained 
against him for damages 011 account of in- 


(1) 23 B. 12 Tad, Dec. (n. s.) 301. 

(2) 20 A Ci 1; I A. E. J . 330; A. W. N. (1904) 142. 

(3) 28 M. 377. 

(4) 48 Ind. Cas. 76; 41 M. 1071; 35 M, E. J. 
22g; (1918) M. N. 073. 

(5) 14 Ind. Cas, 147; 30 C. 843; 16 C. E. J. 
107; iC) C. W. N. iin^. 

(0) 12 Ind, Cafi. O09; 39 C, 862; iG C. W. N. 

5T9: 15 C, E. J. 228. 
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jury to the* crops of the plafiitiff by the 
obstruction of an irrigation channel, and it 
had to hit decided whether such a debt was 
or was not vyavahanka and so ija3’able by 
defendant, and in that connection the learned 
Judges examined the general lists of which 
Mr. Justice Raiiade spoke in ruharamblvjl 
\\ Ganga Ram Mule hand Gugar (i). The 
discussion of the classes of debts payable 
by a Hindu son certainly goes outside the 
particular class oi debts in question in the 
case, but the learned Judges expressly re 
f rained trom giving any decision in regard 
to suretyship debts , They said: “ Keference 
was made at the bar to decisions upon the 
•'juestion of the liability of a son to satisfy 
a suretyship debt of his father, and mention 
was made particularly of the case> ol Tuka- 
rambhat v. Gangaram M id c hand Gugar (i), 
Narayan v. V cnkaiacharya (7), MaJiaraia 
oj Benayesv, Ramkitmar Mibir {2), Silaram- 
ayya v. V cnkatramaniia (S) and ChclG- 
kulam Venkifuchula Reddiur v. Chctlikulam 
Kumara Vcnkitachala R.iddiar (;). It is 
not necessary, however, to discuss, for our 
present purpose, the question of the liability 
of a Mitakshara son tor the suietyship del^l 
of his father, because the determination of 
that question depends upon the interpre- 
tation of special texts, specially the text of 
Vishnu, which defines the diilereut kinds 
of sureties, namely, for ap])earance for 
honesty, for debt and tor delivery of the debt- 
or's effects (Jagannatfc’s Digest, Volume i, 
])age 246). But we may observe that the 
latest 'Jecision in this Court \liirAlal 
Marwari v. Chcmdrahali HaUarin (y)J may 
be difficult to reconcile with the ca..e 
in Bombay, Allahabad and Madrar> 
which we have alreadj'^ mentioned; 
for the reason already stated, hovi^ever, it 
is not necessary to examine further this 
class of cases. 

(4) There appears to me to be no difficulty, 
if 1 may say so with due respect, in recon- 
ciling Hiralal Marwari v. Chandrabali 
Haldrain (9) with the cases mentioned. 
Indeed, one of the cases from each 
of the three Courts is mentioned, 
and they arc distinguished in a way which 
implies concurrence, not dissent. With refer- 
ence to the Maharaja of Benares v. Ram^ 

^7} 28 B. 408; 6 Bom. h , R. 434. 

[8) II M. 3731 4 Ind. Dec. (n. s.) a6oi 

1 md; Cm. IS3; 13 C. W. N, 91 
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ku/iiar Misir (j), Tiikayamblial v. GangaraM 
MitlJiaud Gugar (i) mid Siiaramayya v. 
VctikLilrainantia (8) the Jearned Judges say: 
“ The fact!- of tiie.*^e eases, upon which re- 
liance has been ])lnee(l lor the plaiiitifl- 
aj)pellant, ai<r not similai to Ihose of the 
case with whieli wv.* are now concerned, be- 
cause in none oi those ('uses was there any 
question raised as to ti?e effeet of tlie j)erson- 
<al renu‘d\' a^aui^t the scni being barred ]>y 
the six 3'eais' rule j) 1 limitation. 

(5) It w'as argued b> tlie learned Counsel 
bn* the a])i)ellanis that the obligalifui is not 
bimhiig upon the sous t)! Mohan, because 
the mone\' Lobe le-paid was not a loan, with 
reference lo the iLird class oJ sureties 
nieniiuiied ])y I 'nha-iMti which is “ for 
payment ol iii{)ney lent.” The same 
argument was juit forward in iiduiruni- 
hha! V. Midduind G/igar (l) 

and Rasik I.ul Mtuuh!! e. SiU'dicSte ir 
R >y 15) and J e ni add uotliing to the 
reasons stviied in Ih'^se ciis'*^, Lor coiisulenng 
it oi no a\ai), tbon ;1( it may l)e mentioned 
lhai there doe- appear lo be some teason 
to sup2)ose tiial the patanenl promised in 
this case a payment (d iinoKw J(‘nt, the 
creditor had obtained a deciee h>i it, but 
that would not alter its ciiaraeter. The 
appeal is aceouliugiy dismissed tuid the 
appellants must ]My all tlie costs. 

W. C. A 

4 ppeal dismissed. 
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CHANDRIKA RAM V. EMPHROR, 

PATNA HIGH COURT. 

Death Reference, Case No. 3 of 1922 

AND Criminal Appeat, No. 16 of 1922. 
February 23, 1922. 

Pi^csenl. — Mr. Justice Coutts and 
Mr. Justice Ro5S. 
CHANDRIKA RAM KAHAR— 
Appellant 
vemts 

BMPFROR — OppOvSITE Party, 

Evidence Act (/ of 1872), .9. 32 Gestures hy 

wounded person, relexmnry of - Opinions of witnesses 
as to gestures, ivhethcr admissible in evidence. 

Where a woman, with her tliront partially cut 
and unable It) speak, makes j'cstures in answer 
to questions ])Ut by a Sub-Inspector, Police, and 
indicates the person who has wounded her, the 
gestures arc admissible in evidence under section 
32 of the Bvidenee Act. The interpretation of 
the gestures is for the Court alone and tlie 
opinion of witnesses as to such gestures is not 
evidence |p. 3S7. cul. i ] 

Queen- Empress v. Abdullah, 7 A. 385; A. W. K. 
(J883) 78; 4 lud Dec. (ns) 692 (F. B ), followed. 

Reference and Criminai appeal from a 
conviction and sentence passed by the 
vSessions Judge, Singhblium, dated the ist 
February 1922. 

Mr. Patel (with him Mr. Ilyder Imam), for 
the Appell ant. 

Mr. Sultan Ahmad, Government Advo- 
cate, for the Crown. 

JUDGMENT. 

Coutts, J. — Tf;e appellant in this case, 
Chandrika Ram Kahar, has been convicted 
by the Sesdon.5 Judge of Manbhum-Sam- 
balpur, under section 302 of the fiidian 
Penal Code, for the murder oi his wife, 
Budhua Kaharin, on the 9th October la^.t 
and has been sentenced to death. 

The case for the Crown is that Chandrika 
and his wife were not on good terms and 
that for this reason she lived almost 
entirely with her father Keshwar Ram. 
Before the date of her death she had 
been living with Keshwar for about six 
months, but on the evening of that day, 
at about 7 p. m., Chandrika came and said 
he wanted to take her to his house for 
the Dusserah festival. Keshwar lives in 
village Kasidih and Chandrika lives in 
Jugselai, a village about three miles 
south of Kasidih. Chandrika is said to 
have been accompanied by another man 
when he went to fetch his wife from her 
father’s hou'se but afterwards this mau 


disappeared. When Chandrika came to 
feti?h his wife Keshwar told her to go 
and they started off together. They did 
not go straight to Jugselai, however, but 
went to a Ramlila performance which was 
being held in a shamiana at Sakchi. 
There they stayed until about midnight 
when the performance ended and then 
went off together towards Jugselai. They 
had gone only about 200 y^ards when Chan- 
drika seized his wife's arm apparently 
bcjause she was st irtiiig to go in a 
wrong direction. She asked him why he 
was doing this and he said it was 1 c- 
cause she must go to his house. She 
replied that she would go but he must 
not hold her arm. They then went on, 
she going ahead and he following. 

Next morning, at about 10 A. M., Sub- 
Inspector Sukhdeo Sahay, who was investi- 
gating a case in the neighbourhood, got 
certain information from one Ram 
Prasad in consequence of which he 
went with him and Mr. Rivett, Addi- 
tional Superintendent of Public Safety 
at Jamshedpur, to a spot near the path- 
way which runs from Kasidih to Jugselai 
where they found the woman Budhua 
lying partly supported by a heap of 
stones with her throat cut and her 
clothes covered with blood. There was a 
pool of blood at a spot about 45 paces 
to the north. The woman was unable to 
speak but when asked who had wounded 
her she touched the sindur mark on 
her forehead which is placed on the fore- 
head of married women by their husbands. 
The Sub-Inspector asked the woman if, by 
indicating the sindur mark, she meant that 
she had been murdered by her husband 
and she nodded her head in assent. Mr. 
Rivett was th^n asked by the Sub-Ins- 
pector to go on his motor bicycle to the 
Hospital and get medical help. He did so 
and Dr. Sen, who is the Deputy Chief 
Medical Officer, sent his assistant Dr. Roy 
in a car with necessary appliances. Dr. 
Roy look the woman to the Hospital 
where they arrived about 11 A. M., and 
there an operation was performed which 
took about hours. Meanwhile, a Muham- 
madan, who cannot be traced, had given 
information to Budhua’s father Ke^war 
Ram and Keshwar went first to the 
Thana and tlien to the Hospital. The Sub- 
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Inspector was there but apparently dhi 
nothin^^ until after the operation wh *n 
there s ems to have been rm iiiteiview 
with Budhua after which thj Sub-Inspec- 
tor rt‘corded a statement of Keshwar which 
has been treated as the First Information 
in the case. The Sub-Inspector then went 
to J tigselai which is about a mile from the 
l^lace of occurrente and arrested the 
accused who was at the time sleeping in 
his house. After a i resting Cliandrika the 
Sub-Inspector took him to the Hospital. 
I'rom there the Sub-Inspector went to the 
District Superintendent of Police and with 
him went to tr>’ and find a Magistrate. He 
failed to find cither of the two Honorary 
Magistrates at their houses ; so he return- 
ed to the Hos]jital. This was about 
5* JO r. M. He then confronted Budhua 
v/ith her husband Cliandrika and asked 
her who had cut her thropt, whereupon 
she pointed to Cliandrika. She was asked 
if any one assisted Cliandrika and she 
held up lier iore-fiuger. This was taken 
to indicate that another man was assist- 
ing and when she was asked what the 
other man did she pressed back her head 
with both h lids. Other questions were 
then asked and, amongst them, what she 
had been cut with. In reply to this she 
measured off about 9 inches on her arm 
and also held up two fingers together. 
Soon after this an Honorary Magi.'>tralc, 
Mr. Brokensbire, appeared, and after a con- 
sultation With Mr. Rivett they both weni 
into the room where the woman was, 
taking with them Cliandrika and a pick- 
pocket who had been arrested and who 
happened to be there. Question.*^ similar 
to those asked by the Sub-Inspector weie 
put to her and she is said to have made the 
same kind of gestures indicating Chan- 
drika as having wounded her with a 
knife and as having been assisted by 
some other person. After some ten or 
twelve questions had been asked the ex- 
amination was stopped by Dr Sen on 
account of the condition of the woman 
who was by that time very exhausted. 
Budliua died on the nth at about 5 p.m.* 
and the evidence of the Sub- Assistant 
Surgeon who conducted the postmortem 
examination shows that the larynx was 
completely divided through the thyroid 
cartilage and partly cut through the crico 
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thyroid membrane, about I'jrd inch of 
its diameter. The pharynx was cut about 
2-3rd inch of its diameter beneath the 
thyroid cartilage and he deposes that she 
died from the effects of these injuries. 
There were other slight injuries which it is 
unnecessary to detail, as they have no bear- 
ing on the case. The wounds could not have 
been self-inflicted and the medical evidence 
shows conclusively that the woman Budhua 
has been murdered. The murder appears 
to have been of a peculiarly brutal 
character and there is no doubt that, if 
Chandrika were guilty, the only sentence 
which it would be possible to inflict would 
be the extreme penally of the law. The 
question is whether the evidence is sufiicient 
to establish Cliandrika’ s guilt. 

The learned vSessions Judge who has tried 
the case, which is a difficult one, with 
great care, has dealt with the different 
stages of the prosecution case separately, 
and for the sake of convenience I propose 
to deal with these stages in the order in 
which he has taken tliem. 

First, there are what has been referred 
to as the unhappy relations which are said 
to have existed between Chandrika and his 
wife Budhua. There are three witnesses in 
regard to this stage of the case, Keshwar. 
the girl’s father, and two neighbours, 
Musammat Dhanmatia and Bhikari Dal. 
Bhikari Dal relates a curious incident which 
he says he witnessed when Chandrika beat 
his wife and threatened her with a sword 
stick. The story is uncorroborated, though 
other persons are said to have witnessed 
the occurrence and this evidence has very 
rightly been rejected by the learned Ses- 
sions Judge. There remains the evidence 
of Keshwar and Musammat Dhanmatia. 
Dhanmatia says she knows nothing about 
the relations which existed between Chand-^ 
rika and Budhua. The learned Sessions 
Judge however, seems to think that her 
evidence supports the view of unhappy re- 
lations because she deposes that Budhua 
did not live constantly at the accused's 
house but often came to her father’s house 
and was often fetched away by the accused's 
father. This, however, is hardly a correct 
summary of her evidence on this point. 
What she says is : 

"‘I have been living there for four years 
and Keshwar was living there before me. 1 



INDIAN CASES; 


155 


Voi. 7T] 

CHANDRIKA RAM V, KMPEROR. 


have seen Budhna in his house for six: 
months. Before that she was not there. I 
had never seen the accused at Keshwar's 
house before."' 

And again : — 

‘‘During the four years that Keshwar 
lived there Budhua used to come and go. 
Often the accused s father used to take her 
off to the accused’^ house/' 

This indicates nothing more than a very 
ordinary state of affairs ; and certainly does 
not sux^port the view of unlnippy rela- 
tions. 

I now conic to Keshwar \s evidence. Be- 
fore the Sessions Judge he says that the 
accused , — 

“married my daughter Budhua. nine 
yeais ago. She lived with him for four 
years off and on but was alwavs coming 
back to my house on the pita of ill-treat- 
ment. She came last to my house in Kasidih 
in CJiaii and lived with me for six 
months." 

And again , — 

'' during the six mouths she went away 
once for a week to the accused and com- 
plained about liim on her return " 

Before the Committing Magistrate, how- 
ever, what he said was , — 

“On last Chait my daughter came to my 
house after the death of my wife and 

children My daughter told me 

when she was younger that her husband 
ill-treated her She has not told 

me this since she came to live with me last 

Chaitr 

This clearly indicates that, although when 
they were first married there may have 
been some ill-treatment of Budhua by 
Chandrika, there is no reason to sux^posc 
that in recent years they have been on 
bad terms and I am unable to accept the 
version which Keshwar has given in the 
Sessions Court and which is obviously an 
improvement introduced to suit the pro- 
secution case. It is true that Keshwar m 
his statement to the Police, which has been 
treated as the First Information in the 
case, said that his daughter did not want 
to live with her husband* as he used to 
iU -treat her. But this statenient, as will 
presently appear, is not really the First 
Information at all and consequently not 
evidence. When the evidence regar^ng 
this stage of the case is examined 


then it is clear that no case of 
unhappy relations between Chandrika 
and Budhua is made out ; and, if anything, 
the evidence is to the contrary, for both 
Keshwar and Dhanmatia say that, when her 
husband came on the evening of the 9th, 
Budhua went away with him without any 
remonstrance. Dluinmathi further says that 
there was no quarrel or dispute at all and 
it seemed to her to be a case of an 
ordinary departure of the husband taking 
the wife. It is true that two witnesses, 
who say they ^aw Chandrika and Budhua 
at the kamliia, said that wheii they left 
the Ramlila Chandrika seized Budhua’s 
arm. But why he did so is by no means 
clear from their evidence and even they 
depose thai she said lhat she would go 
along with him if he let her liand go. 
Tins hardly indicates uuwilliiiuness to go 
witli Jiim ; moreover, it is significant that 
before the Committing Magistrate neither 
of these witnesses say anything about the 
seizing of Budhua's hand by Chandrika and 
I am very much inclined to think that 
this j)art of tlie evidence is embroidery. 
The evidence then, in my opinion, does 
not disclose any unhappy relationshiiJ be- 
tween Chandrika and his wife and with 
this the motive for the crime disapxicars. 

I next come to the taking away of 
Budhua by her husband on the evening 
of the 9th. The evidence on tliis point 
consists of the statements of Keshwar 
and Dhanmatia. Both these witnesses say 
that Chandrika was accompanied by an- 
other man who, however, appears to have 
disax^peared before Chandrika left with 
Budhua. This cvidetice, and in particular 
the evidejicc of Dliaiiraatia, which is 
entirely disinterested, has been believed by 
the learned vSessions Judge. No reason 
why it should be disbelieved has been 
shown to us and I accept it as establishing 
that Chandrika went to Keshwar's house on 
the evening of the 9th and left with 
Budhua. 

The next stage of the case is the 
Ramlila party and the subsequent scene 
between the husband and wife. The 
witnesses to this are Ramdas Kahar, car 
ter, and Sukhdeo Kahar, a mechanic at 
Tata's Iron Works. They say that the}^ 
saw Chandrika and his wife at the per- 
formance, that they stayed till the end. 
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Ramdas and SukJideo were behind thorn 
as thej^ went along the road after the 
performance and tbe}^ saw the incident 
of the seizing of Budhua’s hand. For the 
reasons I have already given, I disbelieve 
the story of the seizing of Budhua’s 
hand and I am inclined to distrust the 
rest of their evidence. They do not 
give any reason for specially noticing 
Chandrika and Budhua at the Ramlila 
party. Ranidas says that there were 
separate places for men and women at 
the jierformance, whereas Sukhdeo says 
there were not and they have certainly 
added to their story in the Sessions Court. 
This they have done clearly in order to 
assist the prosecution case of unhappy 
relations between Chandrika and Budhua 
and it would be, in my opinion, very 
unsafe to accept their evidence which 
looks to me suspiciously as if it had 
been introduced in order to show that 
Chandrika was with Budhua up till 
midnight, because th- prosecution case is 
that Chandrika cut Budhua’s throat at 
about I A. M. 

1 now come to the most important 
part of the case, namely, the direct evi- 
dence connecting Chandrika with the 
crime. The evidence is that alleged to 
have been furnished by Budhua herself. 
The First Information we have that Budhua 
implicated her husband is a passage in the 
commitment order to the following effect: — 

*‘The Sub- Inspector proceeded towards 
the place where he met one Ram Prasad 
(P. W. No. 15) who told him that he had 
seen the woman, and that she was alive — 
ako that on being questioned, she had 
pointed to the vermilion stain [siniur) 
on her forehead. Ram Prasad was of 
opinion that the woman meant to indicate 
that her husband had cut her throat.'' 

Now, if this is so. Ram Prasad's state- 
ment to the crub-Inspector was clearly the 
pdrst Information in the case, for he also 
deposed that the woman had been re- 
cognized; yet, not only was liis statement 
not recorded as a Fir^t Information by the 
Suh-Inspector but he was not examined 
in the Sessions Court and he was not 
even tendei ed as a witness. The learned 
Government Advocate suggests that he 
was probably not examined or tendered 
because his statement before the Commit- 
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ting Magistrate v/af not iu accordance 
with the statement which he had 
ma'Je to the Sub-Inspector and was 
an untrue statement made to bring his 
evidence into line with the prosecution 
case on this point. To satisfy ourselves 
on this point the learned Government 
Advocate has asked us to look into the 
Police diary and we have done so. It 
a])pears that Ram Prasad's statement was 
not recorded by the Sub- Inspector, but the 
Sub-Inspector made a note to the effect 
that he got information from Ram Prasad 
Baiiia that he had seen a girl with her 
throat outlying near the nullah of the ii-W 
cooling tank : — 

“The girl was saying that her husband 
had cut her tliroat." 

Now, it seems to me that this statement 
does not necessarily conflict with the state- 
ment made before the Con niitting Magis- 
trate. but whether t does or not Ram Prasad 
was apparently tlie first person to see the 
wo.iian Budhua and he was the first person 
to give information to the Police. This being 
so, the Sub-Inspcctor should have recorded 
Ills statement as the First Information and 
the Crown should certainly have either 
examined or tendered him in the Sessions 
Court. The failure of the Sub-Inspector to 
record Ram Prasad’s statement as the First 
Iiilonnation entails the discarding of the 
so-called I'irst Information, and the non- 
jiroduction of Ram Prasad in the Sessions 
Court has had the more serious consequence 
of depriving the accused of the right to 
cr( ss-examine a witness who cither heard 
the woman speak or whose interpretation of 
gestures made by the woman is clearly the 
origin of the prosecution case that she 
was wounded by her husband. Whether 
he was a false witness or a witness 
of truth he was a material witness 
examined by the Committing Magistrate 
and it was clearly the duty of thci Public 
Prosecutor either to examine or to tender 
him. There can, I think, be no doubt that 
the real reason he was withheld was because 
the Public Pioseciitor was afraid of the 
cross-examination which might arise out 
of the note made by the Sub-Inspector 
in his diary. His action was clearly 
unjustified and cannot but throw a certain 
amount of suspicion on the prosecution 
case. 
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I now come to the direct evidence, 
namely, the gestures made by Eudhua in 
answer to questions ; and, in the first place, 

I may remark that the learned Counsel 
for the appellant ha . not contended that 
these gestures are not evidence. Thev are 
clearly evidence under section 32 of the 
Evidence Act and if authority for the 
proposition were required T need only refer 
to the Full bench decision of the Allah- 
abad TIigh Court in the case of Queen- 
Empress V. AhditUah (i). The interpreta- 
tion of the gestures, however, is for the 
Court alone and the opinion of the witnesses 
as to the meaning of such gestures is not 
evidence. 

The first gestures made by Euidhua to 
indicate her husband as having wounded 
her were, so far as the evidence on the 
record goes, made to the Sub-Inspector 
when he first saw the woman about 10 a.m. 
He says that when he first saw he he 
asked her who had wounded her and she 
lifted her r ght hand to the sindur mark 
on her forehead. Influenced clearly by 
what Ram Prasad had told him he a^ked 
if she meant her husband and she nodded 
her head as if assenting. The next evidence 
as to the gestures is the evidence of Kesh- 
war. Before the Sessions Judge he deposes 
to asking exactly the same questions and 
getting the same gestures in 1 espouse. This 
was at the Hospital at about i a.m., and it is 
after this that the Sub-Inspector went and 
arre ted the accu.sed. I have no hesitation 
in saying tha^ this evidence of Keshw^ar 
ii false, because in his statement to the 
Committing Magistrate he said that when 
he asktd her who had cut her throat, 

‘'she gesticulated by passing her hand to 
and fro near her throat.'' 

This is almost certainly the true descrip- 
tion cf what happened and the ^tory tod 
in the Sessions Court is a subsequent im- 
provement. So far as the evidence of the 
Sub In pector is concerned, it seems curious 
if in fact Eudhua s gestures did indicate 
that the wounds had been caused by her 
husband, that he did not go or send to 
arrest Chandrika at once, and it appears to 
me that, perhaps unconsciously, he was 
influenced in interpreting some vague move- 

(I) 7 A. 3 S 5 - a. W. N. (1885) 78; 4 Ind. Dec. 

S.) 692 tF. B.). 


ments of the woman's band by what had 
been told him by Ram Prasad. It is 
impossib.le, therefore, in my opinion, to 
place reliance on this witness. 

I now come to the gestures made to the 
Sub-Inspector and Mr. Erokenshire on the 
evening of the loth. The Sub-Inspector 
having already twice questioned the woman 
— once m the morning and again with 
Keshwar — it is somewhat difficult to 
understand why he questioned her .again. 
He does not explain this but it may 
have been, because he had then arrested 
Cliandrika and had him at the Hospital. 
In his (vddence he suggests that when 
he quc'^tioned Eudhua, a person who was 
accused in another case was present as well 
as Chandrika. He does not say so definite- 
ly and I am unable to accept the sugges- 
tion -that this was so because in his record 
of what took place he notes, 

** one of the accused, Chandrika Kahar, 
has been caught at Jugselai and produced 
before Eudhua Kaharin." 

Moreover, Dr. Roy who was present at 
the time makes no mention of any one 
except Chandrika. What the Sub- 
Inspector’s evidence then amounts to is 
this: producing Chandrika before Eudhua he 
asked her who had cut her throat and she 
pointed to Chandrika. He then asked her 
if anv one had assisted Chandrika and 
she lifted her fore-finger; this w^as taken to 
indicate that there was another man and 
asked wdiat the other man did she pressed 
back her head with both hands. Asked 
with what she had been wounded she 
indicated about 9 inches on her arm and 
al"0 held up two fingers together. 

Very shortly afterwards she was question- 
ed by Mr. Erokenshire in the presence of 
Chandrika and a man, an accused in 
another case who happened to be there. 
The questions he should ask were already 
indicated to him by Mr. Rivett who had 
been present in the morning when Ram 
Prasad .spoke to the Sub-Inspector and who 
also had been present at the time when 
the Sub-Inspector questioned the wom.an 
in the evening. The questions were put by 
Mr. Erokenshire through Mr. Rivett and, 
according to the evidence of these two 
gentlemen, the gestures made by her were 
almost the same as those which had been 
made to the Sub-Inspector. Now, when 
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Mr. Brokenshire was questioning the 
woman through Mr. Rivett, Dr. Sen was 
pres.nt and when the Sub-Inspector was 
questioning her, Dr. Roy was present and 
on two important points in connection wit'i 
the gestiires made they contradict Mr. 
Brokenshire, Mr. Rivett and the Sub- 
Inspector. They say that when the 
woman was asked with what she had 
been wounded she held her hands apart. 
Dr. Sen further- says that when she was 
asked who had held her down she 
pointed to the other man who was^ in 
the room along with Chandrika. 3 his 
statement of Dr. Sen, if we believe it, is 
very important because there is no sugges- 
tion that the other man who was in 
the room was the other accused in the 
case and it indicates that the woman 
was merelv making vague movements 
without understanding what was being 
asked or what she was doing and that those 
movements weie interpreted by the Sub- 
Inspector, Mr. Rivett and Mr. Brokenshire 
to fit in with the preconceived idea which 
they all undoubtedly had. I do not 
mean to suggest that any of these 
witnesses has intentionally given false 
evidence, but there is a very grave danger 
that they may have interpreted vague 
gestures in accordance with their precon- 
ceived idea. The woman was obviously 
in a very weak state and evidently 
hardly knew what she was doing. Kesh- 
war says she was salaaming everyone 
that came in. This salaaming may very 
well have been interpreted as tonchin.g 
the sindur mark and Mr. Rivett says 

that, ' . 

the woman sometimes answered at 
once and sometimes turned her head to 
the wall and made no answer until it 
had been repeated. She did not seem 
to understand that a question was directed 
to her until she was touched. '' 

The questioning of the woman finally 
had to be stopped by the Doctor on account 
of her exhausted condition. In these 
circumstances, it would, in my opinion, be 
in the highest degree unsafe to rely 
on gestuies made to witnesses who, 
as I have already said, had a strong 
preconceived idea that it was Chandrika 
who had wounded the woman. Ihe learn- 
ed Sessions Judge has not accepted the 


ti9«3 

evidence of th'i Doctors where they con- 
tradict the Sub -Inspector, Mr. Rivett and 
Mr. Brokenshire; but they are very em- 
phatic in their contradiction, and I think it 
is j ust as probable that they are right as 
that the other witnesses are right. 

There are two other reasons why I think 
it would be dangerous to accept the evi- 
dence as to the gestures which has been 
given by Mr. Brokcn.shire and Mr. Rivett. 
One i^, that the record of the interview was 
made after it was over. This introduces a 
fjossible element of mistake increased by 
the preconceived idea, because the witnesses 
have deposed after referring to this 
record. The other is, that Mr Brokenshire’s 
knowledtje of the vernacular is clea ly not 
great ; I do not know what Mr. Ris’ett's 
qualifications in this regard may be, but it 
is not at all impossible that the questions 
as put by these gentlemen might not be 
understood. For all these reasons, it would, 
in my opinion, be very unsafe to rely on 
the direct evidence which is supposed to 
have been given by the woman Budhua. 

The only evidence, then, which connects 
the accused with the crime is that at about 
7 p. M., in the evening he went to Kesh- 
war's house and his wife left with him 
ostensibly to go to his house at J ugselai. 
This undoubtedly is a very suspicious 
circumstance and the accused, if he is in fact 
innocent, would have been well advised to 
explain liis movements after that time. 
Accused persons, however, are very often 
badly advised in this country and the learn- 
ed Government Advocate has admitted 
that this in itself is not a circumstance on 
which a conviction could be based. More- 
over, there are circumstances in the case 
which are certainly favourable to the 
accused. The instrument with which the 
crime was committed has not been found 
nor have any blood stained clothes belong- 
ing to the accused been found, although it 
is almost certain that the clothes of the 
person who wounded the woman must have 
been stained with blood. The accused’s 
conduct, too, afterthe occurrence seems more 
consonant with innocence than with guilt, 
for when the Sub-Inspector went to arrest 
him he found him asleep in his house. 

Further, the prosecution case does not by 
any means eliminate the possibility of the 
crime having been committed by some one 
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other than the accused. The woman's 
father deposes that when she left him she 
was wearing more ornaments than were 
found on her person when she was first seen 
by the Sub-Inspector and Rs. 4 out of 
Rs. 5 which her father had given her when 
she left the house had disppeared. It is 
not suggested that either the ornaments or 
the money were taken by the accused so 
that some one must have robbed her and it 
is not impossible that the robber was the 
person who wounded her. Further, the 
prosecution case clearly indicates another 
person besides the accused being iniplicated, 
for a second man is said to have gone to 
Keshwar's house with the accused when 
he went to fetch his wife and unless 
we accept the ge.stures of the woman 
in pusliing her head back as indicating the 
part taken by the second person, which we 
cannot do for the reasons I have given, 
this second man might very well be the 
person who committed the murder. 

In the result, then, I am not satisfied that 
the case against the accused has been 
established and I would set aside the con- 
viction and sentence and acqui' him. 

Boss, J. — T agree. 

N K, 

Accused acquitted. 


ALLAHABAD HIGH COURT. 

Criminal Reference No. 617 of 1922. 

December ii, 1922. 

Present: — Mr, Justice Piggott. 

NANOO— Appellant 
versus 

EMPEROR, THROUGH The MUNICIPAL 
BOARD, AGRA-^Respondent. 

Criminal Procedure Code {Act V of 1898), s, 556 
—Case initiated by Municipal Commissioner — 
Trial by Bench of Honorary . Magistrates — 
Municipal Commissioner member of Bench— Trials 
legality of . 

A Municipal Commissioner invited the attention 
of the Executive Officer of the Committee to the in- 
fringement of a Municipal Bye-law by the accused. 
The Executive Officer called the attention of the 
health Officer, who instituted a prosecution againsi 


the accused. The case was tried and the accused 
convicted by a Bench of Honorary Magistrates 
of which that Municipal Commissioner was a 
member : 

Held, that the conviction could not be ^|uashed 
on the ground that the ^Municipal Commissioner 
was pensouallv interested in the success of the 
prosecution within the meaning of section 556 of 
the Criminal Procedure Code, or was a party to 
the prosecution in the sense that he had caused 
it to be instituted. 

Criminal reference by the District Magis- 
trate, Agra. 

JUDGMENT. — The District Magistrate 
of Agra has referred for the orders of this 
Court the records of eight cases in which 
accused persons belonging to the swce])er 
caste residing within the jurisdiction of the 
Municipality of Agra liave been convicted 
under section 299 of the United Provinces 
Municipalities Act, No. 11 of igif), for keep- 
ing pigs within the limits of the Municipality 
without a license and contrary to the pro- 
visions of local bye-laws lawfully promulgat- 
ed for that purpose. The main point taken 
by the District Magistrate in his Referring 
Order is, that the prosecution had been 
instituted under such circumstances that 
one of the Honorary Magistrates sitting on 
the Bench which tried the case, was person- 
ally interested in the success of the prosecu- 
tion within the m aning of section 556, 
Criminal Procedure Code, or was a paity to 
the prosecution, in the sense that he had 
caused it to be instituted. I think tlic 
explanation of the Magistrate concerned 
on this point is satisfactory. In his ca]ja- 
city as a Municipal Commissioner he had 
invited the attention of the Executive 
Officer to the manner in which the bye-law 
on the subject of the keeping of swine within 
Municipal limits was apparently being dis- 
regarded. The Executive Officer called the 
attention of the Health Officer to the matter, 
and the Health Officer instituted the prosecu- 
tions, aftei satisfying hini'^elf that there 
were good prime facie grounds for believing 
that the bye-law was being broken and that 
the interests of the public health required 
its enforcement. I am not prepared, there- 
fore, to quash the convictions on the grounds 
suggested by the District Magistrate. I 
agree with him, however, that the sentences 
of fine imposed in these cases are on the 
face of them excessive and out of proportion 
to the means of the persons convicted. The 
purpose for which these prosecutions were 
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instituted could, I tlunk, be served without 
imposing such severe penalties upon ignorant 
persons. They will understand that per- 
sistence in disobeying the b^T-law, after 
prosecution and line, would deservedly 
receiv’e far more severe punishment. My 
order is that in each of the cases now before 
me the sentence be reduced by dividing by 
ten the amount of line imposed by the Trial 
Court. That is to say, where a line of Rs. 20 
has been imposed I reduce it to Rs. 2, where 
Rs. 40 to Rs. 4, where Rs. 25 to Rs. 2*8 
and So on. 

s, D. Sentence reduced. 


PESHAWAR JUDICIAL COMMISSIONER’S 
COURT, 

Criminai. Appeai, No. 109 or 1921. 

Janiiaiy 10, 1922. 

Present: — Mr. Pipon, J. C. 
KHWAJA HASvSAN and others— 
AcersKD — A ppeetants 
versus 

EMPKROR— Rhspondknt. 

Criminal Procedure Code (Act V of 1898), s. 437, 
proceedings under — Accused, whether entitled to 
notice — Member of Frontier Constabulary, whether 
Police Officer -■ Admission made to such ojjicer, 
relevancy of — Evidence Act (1 0/1872), ss. 25 26, 
application of — Penal Code (Act XLV of iSbo), 
s- 399 — Preparation for dacoity— Preparation, whether 
must be by five or more accused -- Evidence of pre- 
vious conduct of accused, admissibility of — Evidence 
Act (I of 1872), 5. 15. 

Although section 437 of the Criminal Procedure 
Code does not specifically mention that notice must 
be issued to the accused to show cause why a fresh 
inquiry should not be ordered, yet such notice 
is proper. The mere omission to issue .such notice, 
however, would not vitiate a trial following upon 
an order under section 437, imless the accused can 
be shown to have been prejudiced by the fact of 
not having been given an opportunity of being 
heard in the proceedings under that section, 
[p. 36X, col. 2.1 

A member of the Frontier Constabulary is, for 
the purposes of sections 25 and 26 of the Evidence 
Act, a Police Officer, an and admission made to 
him, and not in the presence of a Magistrate, by 
an accused person cannot be proved against the 
jatter. [p. 362, col. 2.] 


Where in a trial upon a charge under section 399 
of the Penal Code de accused plead that their pre- 
sence at a particular spot, armed and in company 
was accidental and innocent it is open to the prose- 
cution to rebut the plea, and section 15 of the Evi- 
dence Act admits the production of any evidence 
which would determine the construction to be placed 
upon the acts of the accused which in themselves 
might or might not be preparation for dacoity, 
and evidence that one or more members of the 
gang had been concerned in previous and similar 
offences committed at the same place is admissible 
for the purpose, [p. 363, col 2.] 

Gansaram v. Jmperator, 62 Ind. Cas. 545 ; 22 

Bom. L. R. T274 I 22 Cr. E.J. 529, distinguished. 

In order to c.stablish an offence under sec- 
tion 399 of the l*cnal Code, it is not neces- 
sary that the persons shown to be niaking the pre- 
paration should be five or more in number. But 
it is necessary to prove that the raid for which they 
were making preparation was to be committed 
by five or more persons. Otherwise, it would 
not be dacoity but mereb" robbery, and mere pre- 
paration for committing robbery, unless it ends 
in an actual attempt, is not punishable by law. 
Ip. 364. col. 1.] 

Appeal from an order of the Additional 
Distiict Magistrate, Br.nnu, dated the 29th 
August IQ2I. 

Mr. Beli Ram, for the Appellant.^. 

The Public Prosecutor, for the Respon- 
dent. 

JUDGMENT.-- The appellants, Khwaja 
Hassan, Shahid, Malgai and Shah Jehan, 
have been convicted by Khan vSaliib Muham- 
mad Dilawar Khan, Additional District Ma- 
gistrate, Bannu, under section 399, Indian 
Penal Code, of making preparation lor com- 
mitting dacoity and have been sentenced 
each to five years' rigorous imprisonment. 

The facts a.s shown by the prosecution 
are as follows : -- 

On the iith of May i(;2i Mauladad, Sube- 
dar of the Frontier Constabulary, piocecdcd 
along the Kohat- Bannu road with a party 
of 13 men of the Frontier Constabiilary. 
The party was, it is clear, searching for 
raiders. When at .some distance from a 
bridge known as the “Kirra'’ bridge, Subedar 
Mauladad saw through his field glasses a 
party of men whom he suspected of com- 
posing a gang making preparation to commit 
highway robbery. His suspicions were in- 
tensified by seeing a motor car coming from 
the Bannu direction turn round and return 
on coming in view of the men. He saw, he 
says, five men altogether. He despatched 
some sepoys in advance and followed with 
the main body. The suspected men divided 
into two parties. Khwaja Hassan, accused, 
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and another man (not captured) going in 
one direction and tlie remaining three accused 
in another. Khwaja Hassan was 
arrested in possession of a ritle, which was 
found to be duly licensed. The other 
accused when arre.sted had no weapons, but 
shortly afterwards an unlicensed ride, which 
Wala:ai a-'ciised admitted to be his, was 
found in a cave covered by a “chidd tf . 

The accused are Wazirs, resident of Dabak, 
a village close to the spot. 1 he place where 
accused were arrested is remarkable for a 
number of caves locally known as Kirris, 
and evidence is produced to show that it is 
a notorious haunt of robbeis and dacoits. 
The Sub-Inspector of Police has deposed to 
three or four cases having occurred, in which 
the tracks of the presumed offenders led to 
Dabak. k more important piece of evi- 
dence was that of some Khattaks who had 
been kidnapped on the road at the same 
bridge about a month before the jiresent 
case' and taken first to I.tabak and theii across 
the border. One of the-^e identified Shahid, 
accused, as among his captors. Another 
s.aid that he had heard one ot the same gang 
addressed as “Khwaja Hassan. 

The accused pleaded in delence that they 
had been to a neighbouring village to collect 
a debt, were returning innocently home to 
their village, were making no preparation 
to commit dacoity or any other offence, and 
that the Prontier Constabulary had got up 
the case against them because they refused 
to give the SuVoedar and his men a feast in 

the \ illage. _ • 1 • 1 

The accused were originallv tried in the 
Court of Muhammad Akbar Khan, District 
Jud'''c and -Vdditional District Magistrate, 
and were discharged. In that Court the 
Sub- Inspector of Police was not exairuned, 
and the kidnapped Khattaks were not pr-i- 
d'lced in evidence. The District Mag-stiate 
called for the record and ordered turlher 
inquirv under section Criminal Proce^ 
dure Code. The accused were then tried 
and convicted by the present Trial Court. 

I will deal, first, with various questions of 
law raised by the appellant s Counsel, the 
decision of which has an importance outside 

the present case. ^ . 

It is urged that the order of ^the ^ District 
Magistrate under section .437, Criminal Pro 
cedure Code, is irregular, inasmuch as no 
notice was issued tt the accused to show cause 


why fresh inuuiry should not be ordered. 
Section ^37 does not specifically mention 
that notice must be issued but it has always 
been held that notice is proper. In fact 
some High Courts have gone so far as to 
rule that omission to issue notice is fatal 
I0 tile validity of the order. The High 
Court of Madras, however, modified this 
view to the extent of holding that the omis- 
sion docs not in itself render an order invalid 
but that, unless there was special reason 
for not following the general rule prescribing 
notice, the order would be set aside. Tt is 
clear that the District Magistrate erred in 
not issuing notice, and his attention is drawn 
to the impropriety of the omission. At the 
same time I cannot agree that this Court is 
obliged to invalidate the second trial merely 
by reason of this omission. The accused 
could have apidied for revision of the Dis- 
trict MaiU!>trate's order, but did not do so. 
Their second trial, the legality of which 
they did not at the time challenge, has been 
concluded, and what I am now asked to do is 
not only to set aside the District Magistrate's 
order under section 437 but to invalidate 
the whole proceedings of the trial resulting 
from it. I should only be prepared to in- 
validate that trial, if the accused can be 
shown to have been prejudiced by the fact 
of not having been given an opportunity 
ot being heard in the proceedings under 
section 437. 

It is argued for the appellants that the 
second Court was naturally influenced by 
the im.plication that the District Magistrate 
favoured conviction. That, of course, is in- 
herent in any order directing fresh inquiry. 
It is inevitable that the superior authority 
ill directing fresh inquiry after discharge 
should impl}’' dissatisfaction with the Qrder of 
discharge. In the present case what weighed 
with the District Magistrate was the im 
conii)letenesi5 of the evidence taken, arid 
the District Magistrate’s view that full evi- 
dence must be heard before a final decision 
was arrived at was clearly justified. The 
appellants have not before me disclosed 
any plea which, if put before the District 
Magistrate when he was considering the 
question of ordering fresh inquiry, would 
have induced him to vary his decision. The 
whole evidence, both old and new, was taken 
in the fresh trial, and accused had full oppor- 
tunity of rebutting it, I cannot hold that 
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they have been prejudiced by reason of any 
irregularity iii the section 437 proceedings, 
and I hold that the present trial resulting 
from them is not invalid. 

The next point to be considered is the plea 
that the admission of Malgat, accu.scd. made 
to Subedar Mauladad of the Frontier Consta- 
bulary that he was the owner of the rifle, is 
inadmissible in evidence under section 25 
of the Evidence Act, as having been made to 
a Police Officer, and under section 2G of the 
same as made when in custody of a Police 
Officer and not in presence of a Magistrate. 
The question is a very simple one. Is an 
Officer of the PVonticr Constabulary a Police 
Officer within the meaning of sections 25 and 
26, Evidence Act ? It appears to me to be 
set at rest by Mr. Bunbury's judgment in 
the case Khairbaz v. King-Emperor, 
published as No. 30 (1905), North-West 
Frontier Province Judicial Record. In that 
case Mr. Bunbury held that a Commandant, 
Border Military Police, was a Police Officer 
for the purposes of the above sections. He 
was guided by the Calcutta High Court’s 
decision that the term “Police Officer” in this 
respect must be construed not in any strict 
technical sense but according to its most 
comiuehensive and popular meaning. He 
noted that the general duties of Border 
Military Police Officers, as defined in section 
13 of Act IV of 1904, were similar to the duties 
of Police Officers as defined in section 23 
of Act V of 1861. The Border Military 
Police constituted under Act IV of 1904 has 
been abolished, and has been replaced by 
the Frontier Constabulary constituted under 
Act XIII of 1915. Section 15 of Act XllI 
of 1915 defining the duties of members of 
the Constabulary merely reproduces the pro- 
visions of section 13 of the Border Military 
Police Act. 

Under section 16 of Act XIII of 1915 the 
powers of Police Officers can be conferred 
upon members of the Frontier Constabulary. 
It has been argued by the learned Public 
Prosecutor that, as no notification under 
that section has been issued by the Bocal 
Government conferring powers, members 
of the Frontier Constabulary are not at 
present “Police Officers,” for the purposes 
of sections 25 and 26 of the Evidence Act. 

I cannot, however, admit this contention. 
The position of the Border Military Police 
was the same. Similar powers could be, 


but had not actually been, conferred. Mr, 
Bunbury refers to the fact that the Bocal 
Government had power to confer them in sup- 
port of his finding that the Border Military 
Police must be treated as “Police Officers’^ 
in respect of confessions made to them or in 
their custody. It is clear that the reason 
for the disability of Police Officers in respect 
of confessions is that they have, (a) a pro- 
fessional interest in the effect of a confession, 
and (/>) special opportunities for putting 
pressure upon the person confessing. Both 
these conditions must necessarily apply to 
the P'rontier Constabulary. An Officer of 
the Frontier Constabulary who has arrested 
a suspected person must inevitably be pro- 
fessionally interested in whether or not his 
action is justified, and the custody of a per- 
son by the Frontier Constabulary is, whiie 
it lasts, indistinguishable from Police custody. 
I hold, therefore, that, for the purposes of 
sections 25 and 26 of the Evidence Act, 
a member of the Frontier Constabulary is 
a “Police Officer,” and that in the present 
case the admission of Malgai as to his owner- 
shi]3 of the rifle cannot be proved in evidence 
against him, inasmuch as it was made to 
a Pohee Officer, aiid while he was in custody 
of a Police Officer, and not in the presence 
of a Magistrate. 

This finding, however, does not affect the 
ultimate decision of the case. It has been 
proved independently that the rifle was 
found in a spot and under circumstances 
which shew it to have belonged to one of the 
gang. Shahid is not under trial for an 
offence under the Arms Act, and the ques- 
tion whether he or another member of the 
gang owned or had been carrying the rifle 
is immaterial. 

A more difficult question is raised with 
regard to the evidence of Shahid having 
been previously concerned in a case of kid- 
napping. Mr. Beli Ram has argued for the 
appellants that such evidence is inadmissible 
under section 54 of the Evidence Act as 
being evidence of bad character. P'or the 
Crown it is argUvi that in the present case 
the evidence is admissible under sections 
8 and 15 of the same. The question is of 
vital importance in the present case, inas- 
much as the evidence, if admissible, is, in my 
opinion, credible and if it is not admissible, 
the prosecution would, I consider, fail to 
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establish satisfactorily that the accused 
were making preparation to commit dacoity. 

The appellant's Counsel relies principally 
on the ruling of the Bombay High Court 
in the case Gangaram v. Imperator 
(i). In that case certain persons 
were charged with murder, and set up 
the defence that certain other persons were 
guilty. The prosecution produced evidence 
to show that on two previous occasions the 
accused had committed murder and had 
succeeded in getting other persons convicted. 
It was held that this evidence was not ad- 
missible either under section 8 or section 15 
of the Evidence Act and that it was inad- 
missible under section 54 as evidence of 
previous bad character. That case, how- 
ever, was widely different from the present 
one. It related to the offence of murder. 
A murder had admittedly occurred, and the 
question was which of two sets of persons 
had committed it. As regards section 8 
the learned J udges pointed out that the truth 
regarding the previous murder did not sug- 
gest a motive or preparation for the murder 
then before the Court. They held that 
section 15 did not apply, as there was no 
question in issue as to whether the death of 
the murdered person was accidental or in- 
tentional, But in the present case, what the 
prosecution are endeavouring to prove is not 
that accused committed a dacoity but that 
they were making preparation to commit 
dacoity. Mere ‘^preparation'* for the com- 
mission of an offence is not ordinarily itself 
an offence. It is only in the case of dacoity 
(and of waging war against the King or 
against an Allied Country) that mere pre- 
paration is pimishable. It is an earlier stage 
than attempt, and the evidence required 
to prove it differs necessarily from that 
required to prove other offences or attempts 
to commit them. Under the conditions 
obtaining in the Bannu District, it is clear 
that practically all acts which would consti- 
tute preparation for dacoity might be either 
criminal or innocent according to the inten- 
tion of the actors as evidenced by the cir- 
cumstances. Wazirs ordinarily go armed 
and there is nothing abnormal in their being 
collected in a body. If evidence is to be 
excluded that persons composing a gang 

(c) 62 Ind. Cas. 5451 22 Bom* R. X2741 22 Ct. 

J- 


are already known to be raiders or dacoits, 
it is difficult to see how preparation can be 
proved at all. It appears to me that section 
15 of the Tividciice Act exactly covers a case 
of this kind. Illustration (a) to that section 
is indicative. A person is accused of burn- 
ing down his house to obtain insurance 
money, and evidence is admissible to show 
that his houses were constantly being burnt 
down and insurance money obtained. His 
plea naturally is that the fire was accidental. 
The prosecution produces evidence of cases 
which have previously occurred to show that 
this plea puts too great a strain on any j^er- 
son's credulity. In the present case the 
accused's plea is that their presence at that 
particular spot, armed and in company, 
was accidental and innocent. It is, to my 
mind, clearly open to the prosecution to 
rebut this theory, and to produce evidence 
that in the same locality raids had taken 
place in which one of the gang had been 
concerned. In the case of actual dacoity, the 
prosecution is bound to pi ove the accused's 
commission ol all acts which constitute the 
offence. lividcncc that tlie accused pre- 
vioubly committed dacoity is excluded from 
consideration by a Couit of law, although 
the fact that he was a habilii?il dacoit would 
weigh with any one who was considering 
the case in a non-judicial manner. If Shahid 
were accused of dacoity, evidence that he 
had previously committed a cognate 
offence would be inadmissible. But in 
the case of mere preparation t’le 
Court has to estimate the significance 
of certain established facts and to weigh 
the ]>robabilities for and against the 
alternative theory that they were accidental 
and innocent. It is clear to my mind that 
section 15 admits the production of any 
evidence which would determine the con* 
struction to be placed upon acts which in 
themselves might or might not be 
preparation for dacoity. and that evidence 
that one or more members of the gang had 
bem concerned in previous and similar 
offences committed at the same place is 
admissible for this purpose. 

I need not here consider the applicability 
of section 8 of the IJvidencc .^ct I doubt 
if it applies, for the commission of a previous 
raid or dacoity was not in itself necessarily 
either a motive or a preparation for the 
present incident. 
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I hive mentioned a])ove that there is 
evidence m't oniy to show that one ot the 
gane w.is ])reviously concerned in a case 
kidnri])])iny Init also to show that the pre- 
vious cn^e occurred at the same spot and 
that otlier Ccascs also occurred there. It has 
been argued for the appellants that evidence 
cannot even be admitted that previous 
oiTences had occurred in the same locality. 
This argument cannot be seriously entertain- 
ed. I'.videiice tlint the spot was suitable for 
dacoity is too obviously admissible to re- 
quire discussion. It is not conclusive but 
it is clearly r^devanl. 

I now turn to a question oi fact. It is 
argued for the apiiellants that there is no 
evidence to :.how that inon^ than g men 
were seen by tlie Trontier Constabulary 
and that in ccuisc'ptence it is no^ proved 
that dacoitv was the f^ffeiice conteiipdated. 
This ])oint is important. At the same time 
it may lie remarkc^d that +0 establi.di an 
offence under section 'vgo, Indian I'enal 
Cole, it IS not necessary tliat the persons 
sho\vn to be making the ])reparatioii should 
b live or more in number. lUit it is necessary 
to prove that the raid tor which Iht-y were 
makinc preparathm was to be committed 
by five or more person.s. ^XlieiwiM^ it would 
not be dacoity but merely n^bbery and iiieTC* 
prefiaration for CDminiitiiic rc)b1»ety, unless 
it ends in an actual attempt is not ])iuiishable 
by law. There is in tlie present case dis- 
tinct evidence to sh 'W that although only 
four men were arrested, tliere wvre ori<ginally 
more than g men In conii)auv with tlx 
accused. Subedar Mciihadad in Ciunt staled 
that he had actually seen five men. In 
his first report to tlie Police he did not say 
that he had seen f ve m n but that the foot- 
prints oi another ])erson v\ere seen there. 
11 is also (dear that in tlie previous case -ff 
kidna])pin?, ailudedi to although fair men 
may have been the acinal eapto s, other 
inhibitauts of he village of Dab.ik nm t 
have been conLcrned ns well as rf'sic^erti, 
0 ! rdeji'cndeiit Territory, ('onsidering the 
evidence as a whole 1 .see no reason to dis- 
believe that the raid, lor whi Ii the accused 
are said to have been ])rcp:aing, would have 
been committed ])y more than four persons 
and would have been technically a dacoity. 

The remaining (juestion for decision is 
whether the circumstances, under wdiich 
the accused were captured justify the pre- 


sumption that they were preparing for a 
raid. There are a number if circumstances 
e !ch of which taken singly would be insuffi- 
cient to ])rove their guilt, but the cumn- 
1 itive effect oi which a])])eais to me con- 
vincing. 11 is dear that the accused en- 
deavoured to vadc the Fi ontier Consta- 
liul ;ry when they were seen. Altliough 
Kliwaija Hassaii apyx'ars to have ijlaycd the 
part oi a ]*ersoi) who had nothing to fear, 
it w’as (juitc natural Jiat on.* ot the gang 
‘ilioiild have done this c'ind that Im was the^ 
be-t i)cr-^on to adoj't this role as bis rifle 
was a duly hccimed one. Although it is 
urged that the aeciwed were iiroeccding 
towards their village in a direction leading 
away from the road, the fact (wdiicli I see 
no reason to disbeliev e) lliat the motfm car 
turned back immediately on coming into 
view of tlumi shows that they were at that 
time ill a position threatening the safety 
ot ]\assers-by. Again there arc tlie facts 
alluded to above that at least one of the gang 
w\as previously concerned in a eognrde case 
in exactlv tbi same locality^ aiid that there 
had been numerous otluT cases committed 
in that locality by raiders or daeoits in wdiich 
e\erv thing j ointed to a gang from the 
village of Dabak having been concerned 
but which were not brought honiu to the^ 
actual jjcrpetrators. The caves adjacaiit to 
the s]) t were partii'uiarly suitable for tl e 
ope ations of raiders ami the accused took 
advantage of them by attempting to conceal 
in them one of the wx* pons i 1 possessicui 
of the gang i nd this weapon was an illegal 
one. 

Taking all these circumstances into ae- 
ro ’ nt, 1 conen with tlie finding of the Trial 
Court that the accused were guilty of mak- 
ing jwepar tion to comit dacoity, and I 
njdiold the conviction. The sentences passed 
on members of a eaiig which was a serious 
dan?er to public security are not in my 
ojhnion evccssive. I, thereloie, uphold 
1 ;e convictions a ul the sentences in Ike 
case ol all the accused and dismiss this 
i pj.cal. 

w. c A. Apfeal dismissed. 
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CALCUTTA HIGH COURT. 

Criminal Revision Case No. 501 of 1922. 

AuLlUSt in, I()22. 

Pr.zscM . — Sir Lancelot vSandcrsoTi, Kt., 
Chief Justice, and Mr. Justice Chf)t:mc '. 
AKSHOY KUMAR BHATTACHARJ Jvlv 

AND OTHERS — isf PARTY — PjVriTIONi' kS 

versus 

BROJHSWAR GIIATAF and oTiiERS 
— 2N1) Party - Opposite Party. 

Criminal Prncr'invc Code. {Act I' of 
es. 145. \ —TWsumptinn ol poi^srshKoi ansnit^ 
pont title, ivhrn can be applied — Jn idnu e as lo pos- 
session c'fuallv uvre/iablc cn hoih sides— Prnuiple, 
whether applicable — Atiachment of subject-matter 
of dispute. 

Where in a j)rof'ee(lm" under seetioii 145 of the 
Code of Criminal Proeedure a Mai^istratc fintl^ on 
each side evidence, which in itself is reliahle and he 
findvS that the evidence on the om side and the evi- 
denee on the other side is eqiiall}" balanced and he 
is unable to eonclnde from such evidence which 
artv is in posse.ssion, then he is entitled to corro- 
orate the evidence of possession eiveii by cme side 
by the presumption as to possession arisiiie; from 
the title which he has found to 1)0 in that side. The 
principle, however, does not npplv to a c.'ise wlnm 
the Maj^istrate has come to the eoiKlusion that the 
evidence as re.cjards possession is equally unreliable 
on both sides. In .such a case the Maj^islrate 
should attach the subject-matter in dispute by 
puttin.c( in force the provisions of section 140 of 
the Code. |p. 300, cols, i & 2 ] 

Revision against an order cf the Deputy 
Magistrate, Kliulna, dated the 31st May 
1922. 

Babu Maumntha Nallt Mooi^'vjcc (with 
him Babu Sara] Kumar Chatierje.), for the 
Petitioners, 

Babu DasaraHu Sauyal (with liim Babu 
Mon Mohan Bose), for the Opposite Partv. 

JUDGMENT. 

Sanderson, C. J. — This is a Rule calling 
upon the District Magistrate and the oppo- 
site party to show cause why the order coni- 
plaiiied of should not be set aside on the 
second and fifth grounds mentioned in the 
petition, 

The .second ground is, “for that with 
regard to the portion lying to the east of 
Thia-Khal the Magistrate’s finding being 
that there was no satisfactory evidence 
of possession on either side, the order in 
respect of the said portion is without juiis- 
diction '' 

The fifth ground is “ for that the order 
is without jurisdiction as relating to 112 
of land when the entire area, accord- 


ing to the learned Magistrate himself, is 
not IcvSS than 250 big has and no attempt 
lias been made to define the Miialler area/' 

Tlie iHoceediiivs were undei section 145 
of th(* Criminal Procednie Code and the 
learned IMagistrate declared that the .second 
party was in ])ossessi()n (d tlu‘ disinited 
land and that the dis])ute(l land was bounded 
on the north by Kangal Mandal’s Blieri, 
on the cast by Gnat a lor Klial or Gnat ala 
Kata Klial, on the ^'r)ntiil)y Snnanar Kata 
Khan and on tlie west bv Thia Khalir Kata 
Khal. 

The disputed land has been deserihed 
in the jiiugnierit as being divided into two 
Jiarts, one bcang called the w^esteni [ ortion, 
whit'll lie*^ betv\etai the 'Jliia Khalir Kata 
Klial on the we'-t ami Thia Klial original 
on the east; the iiortli and sontli bonndaries 
are llio<e which i have already nientioiied, 
Tlie other was called the eastern portion; 
lying ])ctweeii 'J'liia Klial original on the 
\\e '4 and the (inalaJor Khal on the ea4, 
the northern and sontlieni boundaiies being 
tiio'-e which I have aliiady iiieiitioncd. 

The learned, Magi.-trate came to the con- 
clusion on the evidence that the Sv.coiid 
paity was undoubtedly in ])Ossession of the 
western portion; and, in my judgment, tliere 
is no reason for interfering with the learned 
IMagistratc’s order as regards that portion, 
wdiicli 1 have described and which is called 
the western 2'ortioii. 

As regards the eastern portion the Magis- 
trate in his judgment said this 

“ Tliongli neither vSava Ran: nor the first 
party could .adduce satisfactory evidence 
of possesvsion in resjject of the eastern area, 
I should also find possession of it with ySava 
Ram and his co-sharers with whom I have 
found the title to this land to lie by relying 
on the recognised priiicijjlc enunciated in 
various rulings of the Calcutta High Court 
which is very much apj^licablc to a case 
like the luescnt ono;” and, accordingly, as 
I have already stated, the Magistrate de- 
clared the second party to be in possession 
not only of the western portion but also of 
the eastern j^ortion ol the disputed land. 

It has been argued that, having regard to 
the finding of the learned Magistrate that 
neither party had adduced satisfactory evi* 
deiioc of 2>ossession in rc'^pect of the eastern 
portion, the Magistrate w^as not entitled 
to take into coasiderution the presumption 
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as to possession whicli might arise from the 
title whic'h he found to be in the second party. 
The priiici])le wliich may be applied to this 
case is : that where a Magistrate hnds on 
each side evidence, which in itself is reliable 
and he linds that the evidence on the one 
side and the evidence on the other side 
is equally balanced and he is unable to con- 
clude from such evidence which party is in 
possession, then he is entitled to corroborate 
the evidence of possession given by one side 
by the presumption as to possession arising 
from the title which he has found to l)e in 
that side. In my judgment, however, the 
principle does not apply to a case where 
the Magistrate- has conic to the conclusion 
that the evidence as regards possession is 
equally unreliable on both sides. The ques- 
tion is, in which category does this case; lie; 
I have been placed in somewhat of a difH- 
CLilty by the fact that tlie explanation of 
the Magistrate, which he lias forwarded to 
this Court, does not seem to me to be con- 
sistent with the judgment which he had 
given. 1 have already read what the Magis- 
trate said in his judgment, and, but for his 
explanation, I should have come to the 
conclusion that he meant to find that there 
was no satisfactory evidence on either side 
with regard to the question of jiossessiou, 
and if that be the proper construction to 
put upon his judgment, then, in 1113^ judg- 
ment, he was not entitled to rely upon any 
presumption as to possession from the title 
which he had found in the second party. 

In his explanation, however, the Magis- 
trate has said : “ Both parties adduced evi- 
dence of their respective possession over 
the portion lying to the east of the Thia 
Khal, but I found it evenly balanced 
on both sides, so I referred incidentally to 
the question of title and found possession 
with the party with whom I found the title 
to this land, in addition to the evidence of 
possession adduced by them. '' 

In opinion, if his explanation had 
been embodied in his judgment then this 
Court should not have interfered with the 
order which the Magistrate made. But, in 
my opinion, that explanation is not consistent 
with the Magistrate's judgment. I have 
carefully considered the judgment of the 
learned Magistrate, and I am bound to put 
the natural meaning upon the words used 
by the learned Magistrate in his judgment 


and I have come to the conclusion that, 
at the time when he delivered his judgment, 
he meant to find that there was no 
satisfactory evidence on either side with 
regal d to the question of possession ; con- 
sequently, in ni}^ judgment, he was not 
entitled to declare that the secoJid 
Ijarty was in possession of the eastern por- 
tion In my jndgnieiit, with regard to the 
eastern portion the proper course for the 
Magistrate to adopt would have been to 
uppl.v the provisions of section 14b of the 
Criminal Procedure Code. 

The result is, in my judgment, that this 
Rule should be made absolute only so far 
as the eastern portion is concerned. •We 
do not intend to interfere wit!) the Magis- 
trate’s order as regards the western portion. 
As regards the eastern portion we remit 
this matter to the Magistrate and direct 
that the Magistrate do put in force the pro- 
visions of section 14b of the Criminal Pro- 
cedure Code. 

Chotzner, J.— I agree. 

B. N. Rule made ahsoUUc. 
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CALCUTTA HIGH COURT. 

Criminai, Government Appear No. 2 of 
1921. 

July 12, 1921. 

Present: — ^Mr. Justice Newbould and 
Mr. Justice Suhrawardy. 
SUPERINTENDENT and REMEMBRAN- 
CER OF LEGAL AFFAIRS— Appeeeants 
versus 

SHYAM SARDAR BHUMIJ and others 
— Respondents. 

Jury trial Mtsdtreciion — Unanimous verdict 
— Failure of justice. 

To justify the reversal of an unanimous verdict 
of a J ury on thc' ground that Uie J udge in his charge 
misdirected the J ury, it must f?e shown that the 
verdic't has occasioned a failure of justice; that the 
verdict was due to the misdirection, and that, 
apart from this, thc Jury would not have come to 
the same concluvsion. [p. ^ 08 , col. i.] 

Apjjcai against an order of the »Sessioiis 
Judge, Bankura, dated the 2ist December 
1m20. 

Mr. Orr and Babu Monindra Kumar Bose, 
for the Appellants. 

Babu Phanindra Naih Das, for Respond- 
ents Nos. I to 5 and 8. 

JUDGMENT.— Tliis is an appeal on be- 
half of the Local Government against the 
acquittal of eleven persons, of whom all 
were charged with having conspired to com- 
mit dacoity, and all but one were charg- 
ed with having committed a dacoity. The 
trial took place before the Sessions Judge 
of Bankura and a Jury. The Jury returned 
a unanimous verdict of acquittal with 
which the learned Judge agreed. We are 
asked to reverse tliis verdict and order a 
re-trial on the ground that there has been 
serious misdirection by the learned Sessions 
Judge in his charge to the Jury. We accept 
the contention on behalf of the Crown that 
the learned Judge was not as impartial as he 
should have been in those portions of the 
charge in wliich he discussed allegations 
made on behalf of the defence against the 
investigating Police Officers. He did not 
point out to the Jury, as he should have done, 
that the witnesses who accused the Police 
were, on their own showing, untruthful, as 
they were contradicting their statements 
made on oath before the Committing Ma- 
gistrate, or that they _ were contradicted 
by other witnesses for the prosecution whose 


evidence deserved some consideration. As 
regards thc more serious charge made against 
the Police, that of ill-treating two women 
there was positive misdirection. \ During 
the search of the house of the accused Guiraiii 
his wife fainted. She was not examined 
as a witness but her son Goshta was allowed 
to depose that she said next day that she 
fainted because the Police used force to her. 
This was hearsay and there is no legal evi- 
dence that Guiram's wife was ill-treated 
while there is evidence to the contrary. But 
in his charge to the J ury (paragraph 2o) thc 
learned SessionsJ udge refers to this episode 
as if there were evidence to support the case 
for the defence on this point. Then, as re- 
gards the woniati Nidhu Dasi, daughter of 
the accused Nadiar Chand, she resiled 
from the evidence she had given before thc 
Coinmitting Magistrate, saying that slie 
gave false evidence because she was ill- 
treated by the Daroga. There is, however, 
no evidence to support thc suggestion that 
she was detached from her relations and 
kept fasting in a .strange place for a night. 
The serious defect in the charge, when it 
refers to the conduct of thc Police, is, that 
no distinction has been made between the 
suggestions put in cross-examination that 
are supported by evidence and those that 
are not, and also that the attention of the 
Jury has not been drawn to the direct evi- 
dence rebutting these suggestions. 

But, though there was this misdirection 
this would not justify the reversal of thc 
verdict of the Jury unless this misdirection 
has in fact occasioned a failure of justice. 
We have, therefore, examined the evidence 
and our conclusion after doing so is, that we 
ought not to order a re-trial. The case for 
the prosecution depends on the direct evi- 
dence of an accomplice and other evidence 
corroborating his story. The confession 
of the accomplice was more probably due 
to a hope of escaping by turning King's 
evidence than Police oppression, but even 
then the accomplice's story that he confessed 
through repentance is false. There arc 
some improbable details in his story, for in- 
stance, he does not explain how the dacoits 
happened to meet on the night of the da- 
coity, though the arrangement had been to 
meet the previous night. His evidence is 
such that it would require very strong 
oorroboratioiL before it could be acted on, 
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in fact tlie corroborative evidence wo^d 
have to be almost sufficient for a convK^on 
apart from the approver’s evidrace. Tlus 
we do not find on the record.^ The most 
importantevidence is as to the finding of cer- 
tain property at the houses of various g ccused . 
But the effect of this evidence is seriously 
weakened by the unsatisfacto^ evidence 
of the identifying witnesses. They appear 
to have been ready to identify any article 
shown to them whether it was capable 
of identification or not. It is argued that 
there was misdirection in this respect, as the 
Jury were told that Abinash ffid not at the 
first test identification, identify all the arti- 
cles that he identified the second day. 
Though the written report of the Magistrate 
who held the second test identification shows 
that Abinash did not identify any article on 
the second day which he had not identified 
the first day, Abinash hi^elf deposed 
that he and his brother Joy Ram identified 
some of the articles the first day and all on 
the second day. Whether this statement « 
true or false it cannot be said 
identification is free from doubt. There 
is also evidence of assoaation, but 
this, even if believed, is not alone sufficient 
corroboration to support a convictaon. 
One of the accused made a confepion winch 
he subsequently retracted. Though the 
learned Judge summed up for an acqmttal 
he did not omit to tell the 
were Judges of the facts and should form 
their own opinion. We are not prepared 
to hold that the Jury’s verdict was due to 
the misdirection in the charge and that 
apart from this. then. 

come to the same conclusion. accord- 
ingly dismiss this appeal. The bail bonds of 
the accused are discharged* 


ALLAHABAD HIDE CODBT, 

CriminAi, Revision No. 581 op 1922. 

December 20, 1922. 

Present : — Justice Walsh. 

SRI KRISHN'A SO MAR— Petitioner 
versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code {Act V 0/1898), 5. 556 
— Sessions Judge allowing prosecution of accused 
as Insolvency Judge- Competency to hear appeal 
from conviction — Knowledge of case, 

A Sessions Judge is not prohibited in law from 
hearing an appeal from a convifition by a Magistrate 
in a case where, as an Insolvency J udge, he allowed 
the prosecution to proceed. But a Judge may 
object to hearing such a case if he remembers being 
acquainted with it before. 

Criminal revision from an order of the 
Sessions Judge, Ghazipur, dated the 
30th October 1922. 

Mr. /?. A. Howard, for the Petitioner. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT. — In my opinion a Sessions 
Judge is not prohibited in law from hearing 
an appeal from a conviction by a Magistrate 
in a case where, as an Insolvency Judge, 
on the application of ar creditor, he allowed 
the prosecution to proceed, A Judge may 
reasonably object to hearing such a case, 
if he remembers being acquainted with it 
before. There is nothing in this application 
for revision. It is dismissed. The applicant 
must surrender to his bail and serve out the 
rest of his sentence. 

s. D. Application dismiased. 


W. C A. 


Appeal dismissed. 
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ALLAHABAD HIGH COURT. 

Second Civie Apphae No. 273 of 1921. 

November 2, 1922. 

Present:— Mr, Justice Stuart. 

Sheikh MUHAMMAD SHAKUR and 
others — plaintiffs — Appellants 
versus 

Sheikh ABDUL GHANI and another 

— Defend ANTS — Respondents . 

Construction of document — Question of law — 
Question oj fact —Decision as to possession based on 
revenue entries — Appeal, second — Finding of facts, 
whether can be attacked where reasoning is weak. 

The term * construction as applied to 
a document, includes two things. First, the mean- 
ing of the words; and, secondly, their legal effect, 
or the effect which is to be given to them. The 
meaning of the words is a question of fact, while 
the effect of the words is a question of law. Jp. 
309, col. 2 ] 

Chatenay v. Brazilian Submarine Telegraph 
Co. Ltd., (1891) I Q. B. 79 at p. 85; 60 L. J. Q. 
B. 295; 03 L. T. 739 39 W. R. 65, relied upon. 

If a Court, which reads entries in revenue papers, 
simply decides to what extent those entries indicate 
a party’s possession of certain plots and does not 
interpret them to indicate any legal point, its 
decision interpreting the revenue papers is a deci- 
sion of fact and not of law. {p. 369, col. 2.] 

A finding of fact, where there is sufficient evidence 
to support it, cannot be attacked in second appeal 
on the ground that the reasoning for it is weak or 
inconclusive, [p. 369, col. 2,j 

Chatenay v. Brazilian Submarine Tele- 
graph Co., Ltd, (1891) I Q. B. 79 at p 85; 60 
L* J. Q. B. 295; b3 L. T. 739; 39 W. R. 65 and 
Durga Chowdhrani v. Jewahir Singh Chowdhri, 
17 1 . A. 122 at P. 127; 18 C. 23; 5 Sar. P. C. J. 
560; 9 Ind. Dec. (n. S.) 16 (P. C.;, applied. 

Second appeal from a decree of the 
District Judge, Ghazipur, dated the i8th 
November 1920. 

Mr. HameeduUah, for the Appellants. 

Mr. S. P. Sinha, for Mr. Iqbal Ahmad, 
for the Respondents. 

JUDGMENT.— The learned Counsel for 
the appellants has taken me very carefully 
through he whole facts of the case, but he 
has not been able to satisfy me that the 
appeal can succeed in face of the findings 
of face. He ok exception, in the first 
place, to what he suggest d was an improper 
admission of evidence by the lowe Appellate 
Cour . The Darned District Judge wrote ; 

One thing was wanting in the lower Court 
whi-h, to some extent, is responsible for the 
lower Court's judgment, L e., khasra show- 
ing corresponding plots. As it was a matter 

H 
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of Revenue Records I have accepted it now 
and accept the conten ion that the sir plots 
in question real y appertained to the old 
khewat No. 16. " 

The learned Counsel would argue from 
these words that the learned District Judge 
had admitted improperly in evidence, in 
appeal, documents which had been rejected 
by the Trial Couri. He has not, however, 
been able to point out to me that the learned 
District Judge admit ed any d cument 
in evidence which the Trial Court had reject- 
ed, and in so far as the admissibility of the 
khasras go, they would all be admissible in 
themselves as certified copies or public 
documents. With regard to the conclusion 
drawn by the learned District jL.dge from 
the levcnue papers it is necessary to dis- 
tinguish carefully between, to what extent 
his conclusions are conclusions of fact and 
to what extent they are conclusions of law. 
The distinction as to how jar a decision upon 
the contents of a document is a question of 
fact and how far it is a question of law, has 
never perhaps be.n mo e happily expressed 
than by Lindley, L. J. in Chatenay v. 
Brazilian SuhmarineTelegraphCo., Lid. (i): — 
‘‘The expression ' construction as appHed 
to a document, at all even is as used by 
English lawyers, includes two things: Fi st, 
the meaning of the words ; and, secondly, 
their legal effect, or the eff ct which is to be 
given to them. The meaning of the words 
1 take to be a que tion of fact in all cases, 
whe her we are dealing with rt poem or a 
legal document. The effect of the words 
is a question of aw. " 

Wha has the learned District Judge 
done here He has re ad entries n many 
revenue papers and he has impy decided 
to what extent th e entri s indicate the 
plaintiffs* pos ession of ceitain plots. He 
has in 1:0 way interpre ed these entries to 
indicate any legal point, so his decision 
in erpreting these documents is a decision 
of act and not of law. The learned Counsel 
has assai ed the reasoning of the learn d 
District udge but he cannot possibly attack 
a finding of fact on the ground that the 
reasoning is on his argument weak or in- 
conclusive. Tt is only necessary to refer 


(I) (1891) 1 Q B. 79 atp. 85; 60 L. J. Q. B. 

2951 L. T. 739 J 39 W. R. . 
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to the well-known deci ion of dieir 
Lordships of the Privy Council in Dun^(t 
Chowdhrani v. Jewahir Singh C owdhri 
(2) : — It is enough in th pre,^ent case 
lo say that an erroneous finding of fact is 
a different thing fr m an error or defect in 
procedure and that there is no jurisdiction 
to entertain a sei^ond appeal on the ground 
of an erronjo s lindiig O' fac^ however 
gross or inexcusable the error nia}^ seem 
to be. Where there is no error or defect 
in the procedure the finding of the first 
Appellite Court uj)oti a question of fact 
is final, if that Court had before it evidence 
proper for its consideration in support of 
the finding Here t'lere was no error 
or defect in the procedure. The evidence 
was before the lower Appell ite Court and 
the lower Appellate Court had sufficient 
e^'idence to support its finding. For the 
above reasons I dismiss this appeal with 
costs which -.vill include fees on the liigher 
scale. 

s. D. Appeal dismissed. 

(z) 17 I. A. 122 at p. 127; 18 C. 23; 5 Sar. 

C, J. 560; 9 Ind. Dec. (n. &.) 10 (l\ C ). 


ALLAHABAD HIGH COURT. 

Second Civie Appeal No. ion of 1921. 
November 9, 1922. 

Present: — ^Mr, Justice Rjves. 

Babu NOBIN CHANDRA BOSE and 
another — Plaintiffs — ^Appkllants 
versus 

BANDI — Defendant — Respondent. 

Landlord and tenant —Permanent tenure— Pre- 
sumption,, 

Where the origin and terms of a tenancy are 
unknown but it is found that (i) it was created 
more than 30 years ago ; (2) the land was let for 
building purposes and that the lessee had con- 
structed on it pacca houses, and that (3) the 
tenancy was transferred from time to time without 
any objection by the landlord, a Court is perfectly 
justified in holding that the land was originally 
let for building purposes on a permanent tenancy. 

[p 37i.«>l. I.] 
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Caspersz v. Kadcr Nath Sarbadhikari, 28 C. 
738; 5 C. W. N. 858 and AfzaLun-msa v. Ahdul 
Kartm, 50 Ind. Cas. 749; 17 A. L. J. 608; 3O M. 
L. J. 580; 26 P. W. R. 1019; I U. P. L. R. (P. C.) 
47; 26 M. L. T. 55: 8t P. R. 1919; 23 C. W. N. 
966; (1919) M. W. N. 494; 30 C. L. J. 152; "21 
Bom. L. R 891; 65 P. L. R. 1919: 46 f. A. 131 
(P.C.), relied upon. 

Second appeal from a decree of the Sub 
ordinate Judge, Cawnpore, dated the ibth 
March 1922. 

Mr. S. C. Das, for the Appellants. 

JUDGMENT. — This appeal arises out of 
a suit brought by the plaintiff to eject 
the defendant from a house on the allega- 
tion that the defendant is a tenant -at- 
will only and that as he refuses to pay 
enhanced rent the plaintiff is entitled to 
eject liim. 

The defendant claims that the land 
in suit was let to his predecessors Oo or 
more years ago to build upon, on the under- 
standing that the lease would be a per- 
manent one. 

Both the lower Courts have dismissed 
the suit. It has been found that there was 
an enclosure {ahata) in Cawnpore which 
belonged to the predecessor of the plaint- 
iff. This enclosure was let out to tenants 
for building purposes on small rent. This 
fact is practically admitted in the second 
paragraph of the plaint. 

It appears in evidence that there 
are now some 114 tenants who have got 
houses in this enclosure. The plaintiff 
naively in his plaint explains why he 
brought the suit. He says that, on the 
one hand, he has to pay additional taxes 
to the Municipahty and, on the other 
hand, rents have gone up all over Cawnpore, 
and he does not see why he should not 
share in the rise. The Courts below have 
dismissed the suit holding that the land 
was let out to the defendant or his prede- 
cessors to build upon, on a permanent 
lease. In second appeal two main grounds 
have been pressed : the first and the loth. 
The first ground is that inasmuch as evi- 
dence has been produced on behalf of the 
defendant to show that the terms of the 
lease were put into writing, the document 
alone was admissible and no other evidence 
was admissible to prove the terms of the 
lease, and the loth ground is that a perma- 
nent tenancy could be created only by a 
registered document, and as none such is 
foithcdmiiq; in Urn cist, there is no logal 
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evidence to prove that the lease is a perma- 
nent lease. 

The Court below has found (i) that the 
origin of the tenancy and its terms are 
unknown but it is certain that the tenancies 
were created more than thirty years ago 
and possibly lifty or sixty years ago. 
(2) It is found that the land was let for 
building purposes and the lessees constructed 
houses on the parcels of land in dispute 
at considerable expense. Exception is 
taken to this that the houses were built 
at considerable expense. I do not 
think it matters much as to what was exacth^ 
the amount spent in building these houses. 

It is proved they are piicca buildings. 
{3) It is also found that the tenancies in 
divSpute were transferred from time to 
time and that the plaintiff acquiesced in 
these transactions. (4) I^astly, it has been 
found that all other cases brought by 
the landlord against other tenants in this 

(ikula on the allegation that they were 
tenancies-at-will, have been dismissed 
on the finding that the tenancies were 
permanent. We may leave out the last 
finding as, perhaps, being inadmissible, 

It seems to me that on the other findings 
the Court was perfectly justified in holding 
as a fact that the land was originally let 
for building purposes on a permanent 
tenancy. The facts of this case are very 
like those in Caspersz v, Kadcr Nath Sar- 
badhikari (i), and as that case was expressly 
approved of by their Lordships of the 
.Privy Council in Afzal-un~nisa v. Abdul 
Karim (2) it seems to me that the 
appeal must fail. I accordingly dismiss it. 

s. D. Appeal dismissed, 

(1) 28 C. 738; 5 C. W. N. 858. 

(2) 50 Ind. Cas. 749* 17 A. E. J. 608; 36 M. E. 
J. 580; 26 P. W. R. 1919; c U. P. I,. R. (P. C.) 47; 
26 M. L. T. 55; 81 P. R. 1919: 23 C. W. N. 966; 
(1919) M. W. N. 494; 30 C. L. J. 152: 21 Bom. X. 
R, 891; 65 P. L- R> 1919; 46 1. A. 131, (P. C.). 
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CALCUTTA HIGH COURT. 

Application for lkavf to Appeal to 
His Majesty in Council No. 27 of 1921. 

June 30, 1922. 

Present : — Sir Lancelot >Sanderson, Kt., 
Chief Justice, and Mr. lustice B. B. Ghose, 
BEPIN KRISHNA ROY and others— 
Petitioners 
versus 

PRIYABRATA BOSE and others— 
Opposite Party. 

Civil J^yocedure Code [Act V of 1908), s. no 
— Privy Council appeal- A ppliraHon fur leave—- 
Value of subject ‘malic f on appeal -Suit jot recti'* 
fication of mortgai^c-decrec Substantial :fucsiion 
of laiv. 

The plaintiff who had obtaiue'l a mortgage- 
decree in respect of a property instituted a suit for 
rectification of the decree on the allegation that 
there had b'^en a mistake in the deisenption of the 
properly in the mortgage-deed and the decree, 
whii'h should have included a 2-annas ^-gandiis 
sliare ol the mortgagor in a certain land which 
had been purchased by defendant No. 8 after 
the date of the mortgage with full knowledge 
of the mortgage and of the mistake which had 
occurred. The Trial Court decreed the suit and 
the High Court on ai)pcal by defendant No. 8 con- 
firmed that decree. In an application by defendant 
No. 8 for leave to appeal to the Judicial Commit- 
tee of the Privy Council it was contended that 
though the value of the subject-matter of 
the suit was more than Rs. 10,000, the value 
of the subject-matter in dispute on appeal to His 
Majesty in Council was the market-value of the 
2-annas and ^-gjndas share claimed by the appli- 
cant, which, being less than Rs. 10,000, no 
leave could be granted under the provivsions of 
section no of the Code of Civil Prodedure: 

Held, (i) that as the plaintiff’s claim against 
defendant No. 8 was not distinct from the 
mortgage transaction and as there wa.s no claim 
by title ].>aramount set up by the applicant, 
the value of the subject-matter in dispute on appeal 
to His Majesty in Council was not the value of 
the applicant's share of 2-annas 4-gandas but the 
value of the suit which was more than Rs. 10,000; 
[p. 373, col. 2.] 

(2; that the question whether the plaintiff was 
entitled, as against defendant No. 8, to have the 
mortgage-deed and the decree rectified by the 
subsequent suit was a substantial question of law. 
[p. 372, col. i; p. 374. col. 2 1 

Radha Kunwar v. Reoii Stnqh, 35 Ind Cas, 
939; 38 A. 488; 14 A. L. J. 1002; 20 C. W. N. 
1279; 20M. L. T. 2ii; (191^' 2M. W. N. 200: 
31 M. JU. J. 57x; 18 Bom. L. R. 850; 24 C. L. 
J « 303; 5 L.W. 450; 43 1. A. 264(P. C.), distinguished. 

Application for leave to appeal to the 
l*rivy Council. 

Dr. Dwarkanath Milter (with him Babu 
Debendra Nath Mondal), for the Petitioner.— 
My application satisfies both the condi- 
tions of section no of the Code of Civil Pro- 
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cedure. The question of law involved 
in the appeal will be whether the jjlaint- 
iff is entitled to have his mortgage-decree 
rectified by a subsequent suit so as to affect 
the interest of my client . Then the value 
of the subject-matter in dispute on appeal 
to His Majest}’' in Council is the value 
of the subject-matter of the stiit which 
is admittedly over R^. 10,000. The 

mere fact that the value of the share pur- 
chased by me is less than that sum 
would not affect the position. For the 
allegation in the plaint is that I purchased 
the equity of redemption in the property 
which is sought to be included in the mort- 
gage-decree. Every bit of the mortgaged 
property is liable for the whole of the mort- 
gage-debt. Consequently, if according 
to the allegation in the plaint I were to 
exercise my right of redemption, I would 
have to pay the whole of the mortgage- 
debt. Under these circumstances a certi- 
ficate of fitness for appeal to the Judicial 
Committee ought to be granted. 

Babu J^am Chandra Mazumdar (with 
him Babu Rupendra Kumar Mitier and 
Mon Mohan Bose), for the Opposite Party. — 
It is not necessary for me to dispute 
the position that the appeal involves a 
substantial question of law. My conten- 
tion is that leave ought to be refused on 
the ground that the value of the appeal 
to the Judicial Committee is less than 
Rs. 10,000. The value of the suit cannot 
be the value of the appeal, for in the 
appeal the appellant is only claiming a 
2-annas and ^-gandas share in Touzi 
No. 93A. The market value of that share 
is the value of the appeal to the Judicial 
Committee. See Radha Kunwar v. Reoti 
Singh (i). 

Dr. Dwarkanath Miiter was not called 
upon to reply. 

JUDGMENT. 

Sanderson. C. J.— This is an appUca- 
tion by defendant No. 8 for a certificate 
that this is a fit case for appeal to the 
Judicial Committee of the Privy Council. 


(i) 35 Ind Cas. 939; 38 A. 48S; 14 A E. J. 
1002; 20 C. W. N. 1279 20 M. E. T. 211; (1916) 
2 M. W. N. 200; 31 M. E. J 71 - 18 Bom. L. R. 


The original suit was a mortgage suit 
in respect of a certain property which was 
described as IPuzi No. 93. and the appli- 
cant, as I understand, was not a party to it. 
When the decree had been obtained and 
indeed, as I understand, when the prop- 
erty had been brought to sale, it was 
alleged by the mortgagee that there had 
been a mistake in the description of the 
property, and, consequently, in the mort- 
gage-decree the property had been wrongly 
described as Touzi No. 93. The mort- 
gagor had, we are informed, a share 
in Touzi No. 93 and a 2-annas ^-gandas 
share in Touzi No. 93A. The result 
was that the present suit was institut- 
ed and the defendant No. 8 was made 
a party, it being alleged by the plaintiff 
that, after the date of the mortgage, the 
defendant No. 8 had purchased the mort- 
gagee’s share in Touzi No. 93 A wdth full 
knowledge of the mortgage and with full 
knowledge of the mistake which had occur- 
red. 

The plaintiffs, however, in paragraph 9 
of the plaint, after alleging that the kobala 
of defendant No. 8 was a collusive and 
fraudulent document, alleged that, in order 
to give an opportunity to ledeem in the 
case, should the Court find his purchase 
to be real, they had impleaded liini as a 
defendant in this suit. '' 

The learned Subordinate J udge came 
to the conclusion that the property had 
been wrongly described and directed that 
the description should be rectified. Then 
there was an appeal by defendant No. 8 to 
this Court and this Court held that the judg- 
ment of the lower Court was correct and 
dismissed the appeal. Consequently, the 
defendant No. 8 has applied for leave to 
appeal to the Judicial Committee of the 
Privy Coimcil. Inasmuch as the judgment 
of this Court afl&nned the decision of the 
learned Subordinate Judge, it is necessary 
for the applicant to show two things, first- 
ly, that there is a substantial question 
of law involved ; and, secondly, that the 
amount or value of the subject-matter 
in dispute in the suit and the amount 
or value of the subject-matter in dispute 
on appeal to His Majesty in Cotmcil is 
Rupees ten thousand or upwards. 

In my judgment, there is a substantial 
question of law involved and that point 
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has not been really disputed by the learned 
Vakil for the respondent and, therefore, 
it is not necessary to enter into detail as 
to what appears to be a substantial ques- 
tion of law. It is sufficient for me to point 
out one respect, in which there appears 
to be a substantial question of law. It 
is whether the plaintiffs as against de- 
fendant No. 8 were entitled to have the 
mortgage-deed and the decree rectified 
having regard to the circumstances of the 
case. 

The matter which has been hotly con- 
tested on this application is, whether the 
subject-matter in dispute in the appeal 
to His Majesty in Council is of the value of 
Rs. 10,000 or upwards. There was a 
reference to the lower Court for an enquiry 
into the valuation of 2- annas 
das share of the property, Touz^ No. 93A, 
free from encumbiances as on the 27th 
February 1914 and 14th June 1921 and 
the learned Subordinate Judge has report- 
ed that the value of the 2-annas and 
^-gandas of Touzi No. 93 A did not 
exceed Rs. 7,425 on the 27th February 
1914 and Rs. 8,910 on the i^th June 1921. 
Consequently, if the matter depended upon 
that report, the petitioner would not 
have succeeded in fullfilling the second 
condition which is necessary before leave 
can be granted. The learned Vakil for 
the petitioner has based his argument 
upon another ground and it is this. He 
drew our attention to the plaint. I have 
already referred to the passage in para- 
graph 9 and the reliefs asked for therein. 
In short, his argument was, that defendant 
No. 8 was, for all intents and purposes, 
in the same position as the mortgagor and 
it is conceded, or rather it is not seriously 
disputed, that if this application had 
been made by the mortgagor the value 
would have been sufficient to comply 
with the provisions of section no of the 
Code of Civil Procedure, because the amount 
claimed at the date of the suit was 
Rs. 9,988 to which must be added the sub- 
sequent interest. This, . if calculated to 
the present time, it was urged, would bring 
the amount or value of the subject-matter 
in dispute considerably over Rs. 10,000. 
On the other hand, it is argued by the 
learned Vakil for the respondents that 
the amount or value of the subject-matter 


in dispute ought to be decided with refer- 
ence to the market-value of the 2-annas 
4-gandas share in Touzi No. 93 A, and he 
relied upon the case of Radha Kunwar v. 
Thakiir Reoti Singh (i), which was decid- 
ed by the J udicial Committee of the 
Privy Council. 

It seems to me that there is a distinction 
between the case which we have now to 
deal with and the reported case. In 
the reported case the appellant was claim- 
ing as her property" /^-hiswas share 
which the mortgagees stated were included 
in their mortgage and the Lord Chancellor 
in delivering the judgment pointed out, 

the present appellant, who claimed through 
a person named Hukum Singh, said that 
she was entitled to ^-hiswas of the 
property. That dispute was entirely in- 
dependent of the mortgage transaction 
of 1884. Later on, the Lord Chancellor 
pointed out that, '' The subject-matter 
of the dispute was simply the value of 
the property wliich the appellant claimed, 
and it was quite immaterial for that 
purpose wdiat the value of the mortgage 
might be. As has already been pointed 
out, the appellant could, under no 
circumstances, have been made responsible 
for the amount of the mortgage, nor 
could its extent, in any way whatever, 
have in the least degree varied her rights.'' 

It seems to me impossible to say in 
this case that the plaintiff’s claim 
against defendant No. 8 was quite dis- 
tinct from the mortgage transaction, having 
regal d to the way in which the plaint- 
iffs have framed the suit, and having 
regard to the reliefs which they themselves 
asked for in the plaint. For these rea- 
sons, the present case seems to me to be 
different from the case decided by the 
Judicial Committee of the Privy CounciL 
I am of opinion that it has been made out 
in this case that the amount or value of 
the subject-matter in dispute on appeal 
to His Majesty in Council is Rupees ten 
thousand or upwards, and, inasmuch as 
there is a substantial question of law, a 
certificate will be granted. 

Gbose, J. — I am of the same opinion. The 
plaintiff asked for enforcement of his mort- 
gage and valued his claim at Rs. 9,998 odd 
which, with the subsequent interest, would 
come up to more than Rs. 10,000. It is not 
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contested by the respondent that that would 
make the amount of the subject-matter 
of the suit over Rs. 10,000. The decree 
of the High Court is also for an amount 
exceeding Rs. xo,ooo. It is, however, con- 
tended on behalf of the respondent that 
the value of the subject-matter of the 
appeal by defendant No. 8 would not 
come to Rs. 10,000, as the value of 
the property mortgaged is less than 
Rs. 10,000, and he relies upon the case of 
Radha Kunwar v. ReoH Singh (i) in 
support of his contention that, in such a 
case as this, the value of the property is 
to be taken into account in the matter of 
granting leave to appeal in England. 

In the reported case the appellant 
in England claimed by title paramount 
in a suit that was brought by the mortga- 
gee. In that case the appellant in Eng- 
land ought not to have been joined as a 
party defendant. As was pointed out by 
the I^ord Chancellor that, as the defend- 
ant claimed by title paramount, it was 
really a combined suit brought by the 
mortgagee against the mortgagor for en- 
forcement of his mortgage and for a de- 
claration of title of the mortgagor against 
a third person and that third person appeal- 
ed against the decree of the High Court 
with regard to his right to the portion of 
the property he claimed. Consequently, 
the value of his appeal was not the amount of 
the mortgage-moneybut simply the market- 
value of the property which he claimed 
in his own right against the mortgagor 
and mortgagee. He could not, under any 
circumstances, be held liable for the mort- 
gage-money nor could he ha\'e claimed 
any right to redeem the mortgage. Here 
the case is quite different. The plaintiff 
made the defendant No. 8 a party on the 
ground that he was a purchaser of the 
equity of redemption, though he said the 
purchase was not a real and bona fide trans- 
action. As purchaser of the equity of re- 
demption he was a necessary party and 
the defence that this defendant took was 
one which was open to the mortgagor. 
This defendant did not claim the property 
as against the mortgagor, but what he 
said was, that the mortgagor did not pledge 
this property under the mortgage but 
it was some other property, and his own 
particular defence was to the effect that 
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as he had purchased this property bona 
fide and without notice of the alleged mis- 
take in the mortgage-decree, the property 
in his hands was not liable for the mort- 
gage-debt. That is not claiming by a 
paramount title and, although the value 
of the mortgaged property was less than 
Rs. 10,000, if the defendant redeems this 
property, which he is entitled to do, he 
would have to pay more than Rs. 10,000 
to the mortgagee. 

It seems to me, therefore, that the amount 
or value of the subject-matter of the suit 
as well as the final decree is over Rs. 10,000. 

As the judgment is one of affirmance, 
the appeal must involve some substantial 
question of law. As regards that point it 
was not seriously contended by the respond- 
ent that the appeal did not involve some 
substantial question of law and, 
in my ludgment, the question whether 
the previous decree can be rectified by a 
subsequent suit in the circumstances of 
this case, is a substantial question of law. 

B. N. Certificate granted. 


MADRAS HIGH COURT. 

Slxond Civrn Appkai. No op 1921. 
Ocl her 26, 1922. 

PfCsnii : — Mr. Justice Oldfield anf Mr. 

Justice I)e\ai(los>. 

JANTAPURAM SUBBIAH and otidcks™ 

I )EFKNDANTS - ■ AT'PKDDANTS 
versus 

OUNDAEAPUDI alias MITTAMUDI 
VENKATARAMAYVA— P1.AINTIFP 
— Respondent. 

Co-owners - Jmpfavements by one co-owner in 
possession —Other co-owners, compensation by. 

One tcnant-in-common who makes improve- 
ments on the property of the co-tenancy without 
necessity or without the concurrence of the other 
co-owners, is ordinarily not entitled to compensation 
for doing so. [p 375, col, 2.] 

Upendra Nath Banerjee v. Umesh Chandra Baner^ 
jee, 61 nd. Cas. 34O; 12 C. L. J. 25: 15 C. W. N. 375, 
Swan V Swan, (1820) 8 Pnee 518 ; 22 R. R. 770; 
146 B. R. Jones, In re, Harrington v, Forrester, 
(t8()3) 2 Ch. 461; 62 E, J. Ch. 996; 3 R. 498; 69 
t. T, 45, relied on. 
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Leigh V. Dickeson, (1885) 15 Q. B D. 60 ; 54 

L. J. Q. B. 18; 52 I,. T. 790; 33 W. R. 538, 
distinguished. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Cuddapah, in Appeal Suit No. 16 of iQ2o 
(Appeal vSuit No. 16-^ of i()i^ of the 
District Court b preferred again.^t the decree 
of the Court ol the Distrh't Muiisif, 
Prodattur, in Original Suit No. ?.t ot 1017. 

Mr. T. R. Amnnchala Iyer, for the Appel- 
lants. 

Mr. K. Rnmatma, for the Re^^pondent. 

JUDGMENT. - -Some arguments have 
been addressed to ns on behalf of the defend- 
ati'» s-appellants with refeience to the 
calculations on which the lower Court’s 
judgment is ba'^cd. We havt* tK)t, however, 
been shown how aiiv ducstion ol law is 
raised in conniption with their correctness 
and we, therefore, decline to interfere wdlh 
th(* conclusions on which those calculations 
resulted. 

The remaining ground, on which the 
a])])eal is argued, is aeainst the lower Court’s 
refusal to make any provision in its decree 
for an award to the defuidaiil on account 
of the improvements they all<*ge they have 
made 011 the suit proj)erty. Tlie suit prop- 
erty is ])rirt of a larger area in common 
ownershij) of the plaintilT and deleiidants. 
The plainti^ U't his unascertained share to 
the defendants, and the present suit is 
brought for the eviction of the defendants 
from the share, tlie form of the decree being, 
of course, a decree for partition by metes 
and bounds of the pl.aintifT’s share and 
delivery to him of possession thereof. It 
cannot, therefore, at present be said that 
the improvements arc on the portion of 
which the plaintiff will b.e entitled to delivery. 
Bat, in any case, we cannot see how one 
teiiant-in-common, who makes improvements 
on the pr()i)crty of the co-tenancy, can 
ordinarily be entitled to comi^ensation for 
doing so. The defendants’ aigument has 
been onthedictumof Mookerji, J., in Upendra 
NathBiinerjee v. IJmcsh Chandra Banerjee (i) 
that, “ if one joint owner has in good faith 
effected valuable improvements upon the 
common property at his own expemse, 
LMiuity will take this lact into consideration 
upon a partition and in some way will make 
an allowance to him therefor, in addition 

(I) 6 Ind. Cas. 346 j 12 C. I,. J. 23 ; 15 C. W. N, 
375 


CAS]^. 375 

to his rateable sh.rre of the property."' 
The learned J udge has proceeded to explain 
the nature and the grounds of this equity, 
but we prefer to decide whether any such 
I)rinciT»le as that relied on by him is really 
recognised by authority. Certainly, it is 
not recognised in the unqualified form in 
which he stated it in the c ases referred to in 
hi< judgment. In SVv/// v. Sitan (2I the 
Court ordered a referee for an account to 
be taken of what had Ijecn expended by 
a co-tenant necessarily or witli the con- 
currence of the other co tenant ; and these 
qualificntioiis were fully iecogiii‘-ed \n Jones, 
In rc. Harring^ioii \\ Forrester No doubt, 
the rcieren e in that ca^^e to the observations 
Cottem, J., in v. Dvkcson (a) is, at 

<irst sight, in favoui of fhe existence of a 
inmeral riglil in one eo tenant to compensa- 
tion for impr .'-emenis made hy him again-^t 
anotheu*. But 111 the iitdgmenfs of Brett I,.R., 
and of the othc'r learned Jiidees in Z .fg/i 
V. Dickeson ( I ), the right was only sustained 
as subject to proof of the necessity for re- 
pairs or imp'ovemeiits or of the to-t:*iiant’s 
concurrence, express or implied, in their 
execution. The portion of the jiidgnnnt 
of Cotton, D. y., to which reference has bc'en 
made, appears, on a perusal of his judgment 
as a whole, to be concerned solcdy with 
procedure, that is, with the existence of a 
remedy in eijui.y by a partition suit, which 
the Common Law^ could not afford. In 
the present case thr deleiidants have never 
in heir wr't en statement or elsewhere 
alL ved Ihe plaintiff’s concurrence, expressed 
or imi>lied, in what th y did and no issue on 
the point was framed or even asked for. In 
the5»e circumstances, this objection to the 
lower .Appellate Cour decree must fail. 

The second appeal is, therefore, dismissed 
with costs, includin , c sts of Civil Mi.-cel- 
lineou*= Petition No. 2/^83 of 1921. 

V. N. v. A fypeul dismissed. 

(2) (1820) 8 Price 518; 22 R. R. 770:146 B.R. 
1281. 

(3) (i8q3) 2 Ch. 461; 62 L. J.Ch. 996; 3 lU 
498: 69 b. T 45. 

(4) (18S5) 15 Q B. T). 60 ; 54 b. J. Q. B. i8j 32 
b. T. 790 ; 33 W. R. 538. 
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SAKAT MtIL ». KATORI. 

ALLAHABAD HIGH COURT. 

First Appeal t'rom Order No. 33 of 1922. 

December 13, 1922. 

Present: — Mr. Justice Piggott 
and Mr. Justice Walsh. 

SAKAT MUL and others— Appei,i.ant.s 
versus 

Musammai KATORI, Minor, through 
DAULAT ram — Respondent. 

Succession Certificate Act {VII of 1889)-- 
Certificate, grant of— Question of debts having al- 
ready been discharged, consideration of- Joint debt 
— Certificate authorising collection of share of debt, 
whether valid, 

A person having a prima facie claim to represent 
the estate of a deceavSed' person is entitled to obtain 
a Succcvssion Certificate for the recovep^ of debts 
due to the deceased ; and the que.stion as to 
whether those debts have already been discharged 
is one which cannot be gone into in proceedings 
under the Succession Certificate Act. [p. 376, col. 

p. 377. T.] 

A Succession Certificate cannot be granted 
authorising a person to collect a share of a debt. 
A Succession Certificate must be in favour of a 
single person, who would thereunder become 
authoiised to collect the entire debt, subject to a 
liability to account for a .share in the same to any 
person lawfully entitled to claim such share, (p. 
877, cols. I & 2.] 

First appeal from an order of the 13istrict 
Judge, Aligarh, dated the 19th November 
1921. 

Mr. Durga Prasad, for the Appellants. 

Mr. Panna Lai, for the Respondent. 

JUDaMENT.— This is an appeal in a 
Succession Certificate matter. The circum- 
stances are a good deal more complicated 
than any one reading the judgment of the 
Court below would suppose, and, in the 
interests of the parties themselves, it is as 
well that we should set them out in some 
little detail. One Kalyan Das died in the 
month of March 1920. He left behind 
him a Will under which he appointed three 
of his nephews, the sons of two previousb" 
deceased brothers, to be executors of liis 
estate, with large powers in the matter of 
realization of outstanding debts. This Will 
was propounded by the executors in the 
month of March 1921, and Probate of the 
same has been granted by the District 
Court. Kalyan Das had a daughter named 
Musammat Tejb who predeceased him. 


{1923 

This daughter had a son named Maklian Lai, 
and one question about which the parties 
to this appeal aie at issue, but which we 
do not propose to determine, is, whether 
Makhan Lai was or was not adopted by 
Kalyan Da.s. The said Makhan Lai died 
on the i6th of October 1914, leaving a 
widow, Musammat Chandrawati, who also 
died before Kalyan Das, the date o^ her 
death being the 5th of November 1918, 
The marriage of Makhan Lol and Chandra- 
wati had issue, one daughter, Musammat 
Katori, who is the respondent to this appeal. 
Musammat Katori is still a minor, and there 
was a dispute about the guardianship of 
her person and property between Kalyan 
Das, already mentioned, and Daulat Ram, 
the maternal grandfather of Musammat 
Katori. This dispute was decided in favour 
of Daulat Ram, and the proceedings now 
before us have been conducted by Daulat 
Ram on behalf of Musammat Katori. The 
application out of which this appeal arises 
was one presented on behalf of Musammat 
Katori for a Succession Certificate for the 
collection of three specified debts. Two 
of these debts were said to be due to Makhan 
Lai on bonds executed in his favour. The 
third debt was specified as due upon a bond 
executed in favour of Kalyan Das and 
Makhan Lai, in which Makhan Lai was in- 
terested to the extent of a half share.and the 
application was for a certificate empowering 
Musammat Katori to collect the said half 
share. The application was opposed by 
the three executors under the Will of Kalyan 
Das. As regards the two debts specified 
as standing in the name of Makhan Lai, 
the objectors asserted, firstly, that the money 
had really been advanced by Kalyan Das, 
although he had chosen to make the advance 
in the name of Makhan Lai. Secondly, 
they alleged that Kalyan Das had already 
realised these debts in his own lifetime, so 
that it was futile to grant a Succession Certi- 
ficate in respect of the same. These objec- 
tions were not valid objections to the grant- 
ing of the I ertificate in question in respect 
of these particular debts. M usammat 

Katori had a prima facie claim to represent 
the estate of Makhan Lai, more particularly 
in view of the fact that she denied the alleged 
adoption of Makhan Lai by Kalyan Das. 
As regards these two debts which were, 
on the face of theni^ due to Makhan Lai 
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alone, all she asked for was a Certificate 
authorising her to take steps for the recovery 
of the same. The question whether the 
debtors, on being sued for these debts, 
can or cannot prove that they have paid 
the same to Kalyan Das, and that Kalyan 
Das was lawfully entitled to realise them, 
so that payment to him operates as a dis- 
charge of their liability, is one which obvious- 
ly could not be gone into in proceedings 
under the Succession Certificate Act. It 
must be left to be determined if and when 
Musammat Katori, through her guardian, 
takes effective steps for the realisation of 
the debts. On the materials before him, 
the learned District Judge was right in 
holding that Musammat Katori should be 
given authority under the Succession Certifi- 
cate Act to take steps for the realisation of 
these debts, if she was advised that she had 
a good claim to the same. The question 
regarding the third debt stands on a wholly 
different footing. It was due from one 
Munni Lai, and it was due on a hypotheca- 
tion bond which, on the face of it, was in 
favour of Kalyan Das and Makhan Lai 
jointly. Now Kalyan Das in bis lifetime 
sued upon this bond, claiming to be entitled 
to realize the whole debt after the death 
of Makhan Lai. In order to obtain a binding 
decision on this point lie impleaded Musam- 
mat Chandrawati, who then represented 
the estate of Makhan Lai, as a pro forma 
defendant. Kalyan Das obtained a decree 
in this suit and the executors under his 
Will have already been taking steps to 
execute that decree under the authority 
conferred upon them by the Will. The 
debt in question has, therefore, ceased at 
present to be a debt on a hypothecation 
bond, but has become a judgment-debt 
in favour of Kalyan Das as decree-holder. 
The learned District Judge has committed a 
double mistake. In the first place, he has 
acted contrary to the numerous decisions 
of this Court in granting Musammat Katori 
a Succession Certificate authorising her to 
collect half of this debt. Even if it were 
not a decree-debt in favour of Kalyan Das 
alone, the Succession Certificate in respect 
of the same was bound to be one in favour 
of a single person, who would thereunder 
become authorised to collect the entire 
debt, subject to a liability to account for 
a share in the same to any person kwftilly 


entitled to claim such share. In the second 
place, the learned District Judge was not 
entitled, under the circumstances, to ignore 
the order granting Probate of the Will of 
Kalyan Das in favour of the present appel- 
lants. The debt having become a judgment- 
debt in favour of Kalyan Das, the granting 
of the Probate of that gentleman's Will 
ipso facto authorised the executors under 
that WiU to proceed with the execution 
of the decree, subject to proper orders being 
obtained from the Execution Court. The 
question whether, after the executors have 
realised this money, any claim can lie against 
them on the part of Musammat Katori 
as a claim for money had and received on 
her behalf, is one which cannot arise in the 
present proceedings, and the determination 
of which would depend upon many circum- 
stances, amongst others the truth or other- 
wise of the allegation that Makhan Lai 
was adopted by Kalyan Das, and the effect 
of the decree in Kalyan Das' favour as 
binding the estate of Makhan Lai, in view 
of the fact that the widow had been im- 
pleaded as one of the defendants in the 
suit. With these considerations we have 
at present nothing to do. We are satisfied 
that the order of the Court below, including 
this judgment-debt from Munni Lai, or 
rather a share in the said debt, in the Certifi- 
cate granted in favour of Musammat Katori, 
is wrong and cannot be sustained. We, 
therefore, allow the appeal to this extent, 
that the vSuccession Certificate granted by 
the Court below will be amended by striking 
out all reference to the debt due from Munni 
Lai. We are of opinion that this appeal 
has substantially succeeded and that the 
respondent is to blame for having made any 
attempt, under the circumstances stated, 
to include this debt amongst those in respect 
of which a Succession Certificate was asked 
for. We, therefore, order that the respond- 
ent do pay the costs of this appeal, including 
fees on the higher scale. 

Appeal allowed, 

N. H. 
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SUKADHANI DUTTA V. SITOO SHEIKH. 

CATvCUTTA HIGH COURT. 
Appeai. I'Kom Appkijate IDecrkk No. 775 

OP T92r. 

May 17 , IQ22. 

Pn'schl -Mr. Justice Walmsky a-nl 
Mr. Justice Suljrawardy. 

vSURAHIIANI ])UTTA ani> anothicr — 
Pi, AI NT [ FI 'S — A Pl» ELI. A NTS 
versus 

vSlTOO SHKIKH and otiiers— 
Defendants — Respc^ndknts. 

Civil Procedure Code {Act V of 1908), i. 47, 
O. XXI, r. 2, O.XX T 1 1 -Objection not raised 
in prn'ious suit, if can he set up as defence in sub- 
sequent suit— Execution Court — Decree, modification 
oft by consent of parties — Adjustment. 

An objection which could have been raised 
m a suit by the plaintiff under section 47 of the 
Code of Civil Procedure, can be made the ground 
of defence in a subsequent suit, [p, 380, col, i ] 

Bhiram AH v. Gopi Kanih, 24 C. 355; i C. W, N. 
39b; 12 Ind. Dec. (n. s.) 904, Nil Kamal v. 
Jahnabi Chowdhurani , 2b C. 946; 13 Ind. Dec. 
(N. vS.) 1205, Durga Charan Agradani ^ . Karamat 
Khan, 7 C. W. N. 607. Chandramoni Saha v. 
Halijonnessa Bthi, 4 Ind. Cas. 168; 9 C. E. J 
4()4, relied on. 

An Executing Court is not c'onipelent to enlarge, 
extend or modify a decree even by consent of parties 
subsequent to the decree unless it is in adjuvstnient 
of the decree, [p, 380, col. 2.J 

Kanhya Lull Pundil v. Court of Wards 'iRajah 
Puddo Lai Bhunj,] ib W. R. 275; 14 R.E.R. ' 2 qi n. 
referred to. 

The only adjustment of a decree of which an 
'Execution Court can take cognizance is the 
adjustment contemplated by O. XXI, r. 2 of 
the Civil Procedure Code. [p. 380, col. i.] 

(), XXIII of the Civil Procedure Code, which 
deals with adju.stmcnt of suits, is not applicable 
to execution proceedings, jp 3^0. col 2 \ 

ApiK‘al against a dcoico ol the oniciatinL*: 
AdcUiioiia’ ^iibordiiiatc Judge, Kaudpui, 
daled tlie 15LI] long ruoditving 

tlial of the Mnns’f, Idr-t Court at Ooaiu?ido. 
dated llir 23rd De'enbcr loiS. 

Babu Nirnuil Ckaudra C h after jee f for 
Be.bii Ritbcrdra Kitmtr Mittcr \ foi the 
r'jtppellants. — Tiro plaintive are the apj)el- 
Ixints. ddie ap])eal uriseb out oi a suit for 
recovery of possession. The facts are short* 
ly these ‘ PlaintiOs brought a sni^ for re- 
oove.'y of possession of lands aeainst tlie 
detendants and also cort'iiii ol ber pr rso*'s fv^r 
4 pakh of land. The suit decreed, fhit 
in execution of llic decree a Coniiuis^ioner 
was appointed to deliver po.sse.ssion. Then 
there was some dispute as t<^ the measure- 
ment and a compromise was arrived at and 
the decree was executed and possession 
delivered according to it. Subsequently, the 
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defendants dispossessed the plaintiffs from 
that land. Hence the present suit. First 
Court decreed the .suit in full. On appeal 
the learned Judge held that in the nrevious 
suit the claim was for 4 pakis of which 3 pakis 
were only decreed. Therefore, the Com- 
missioner's award for jj pakis according 
to the compromise was in excess of the 
decree and hence he decreed only as to 
3 pakis. T submit under section 47 of the 
Code of Civil Procedure no separate suit 
would lie. The defence was a matter which 
could have been dealt with in the execution 
])roi:eedings. So in the present suit that 
matter eould not be registered. Refer? 10 
Bint Mahata v. Shyama Churn Khaxvas (il, 
lo;y:n>iro Narain Koonwar v. lluiiee 

Surno Moyce {:■), Nassau Raja Chau- 
drv V. Kailas ('hmdra Sinaha C]). 

The defence raised in the suit 

was barred by the piincit)le oi res 
miirata. Issues as to sbindard of 

measurement were decided by thedCxecuting 
Court 01 by the Conimis.-.ionei appointed 
bv the Coiirl. Ti'.at issue could not be re- 
opened. Rcicrs tr* Ram Kir pal v. Rup 
Kuari ( |). The compromise should be tr(‘at 
ed as an agreenient between the }»arlies 
who signed on delivery of posses, sion. Tliey 
cannot resile from it. The del end ants are 
entitled to no costs inasmuch ns they were 
the aggressors. 

Babu Phavindra Lai Moilra, lor the 
Respondent It is settled law that an 
objectirm which ccnild Ikuc been taised in 
a suit ])\ the plaintiff undei section q;* can 
be made a ;:round of detence in a siib'seqiient 
suit. Kefcis to Phixtni AH v. Co pi Kanih 
(5), Nil Kamal \\ Jahnahi Chowdltuvani (b), 
J)itr?u Charan A 'D't^dani v. Karamat Khan (7), 
Chandramoni Saha v. Halijennessa Bibi (8). 
Section 17 has no applicativ)n, inasmuch as 
the present suit is based on a difrerent cause 
of action. In 11 k‘ ])revioLis suit they claimed 
• I pakis but got a decree lor 3 pakis. The 


(1) 22 C. 483 at p. 484; II Ind, Dec. (n. s.) 323, 

(2) 14 W. R. 39; 12 B. h. R. 2oi«. 

(3) 8 C. W. N. 49 at p. 50. 

(4) 6 A. 269 at p. 273; II I. A. 37; 4 Sar. P. C. 

J. 489; 3 Ind. Dec. (n. s.) 718 (P. C.). 

(5) 24 C. 355: I C. W. N, 396; 12 Ind. Dec. (n s.) 
904. 

(6) 26 C. 946; 13 Ind. Des. (n. s.) 1205. 

(7) 7 C. W. N. O07. 

(8) 4 Ind. Cas, idS; 9 C. E. J. 464. 
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Cpmmissioner raised some difficulties as to 
the standard ot measurement. He pro- 
ceeded upon a new standard according to 
which possession was given and plaintiiTs 
got 2h according to Nalkasha mea- 

surement. The action of the Commissioner 
was certainly ultra vires, he having gone be- 
yond the law. Refers to Kankya Lull Pundit 
y, Courtof Wards [RajcihPiiddoLiil Bhunj] (Q). 
Therefore, the plaintiff can have no title to 
the I paki in excess of the previous decree. 
Then as to the compromise one of the pre 
sent defendants was no party to it. It 
cannot he, therefore, tfcated in law as an 
agreement. O. XXIII, r. 4 of the Code of 
Civil Procedure does not ap^dy to execution 
proceedings. Relers to O. XXI, r. 2, 
Civil Procedure Code. We do not have the 
record showing that the adjustment was 
certilled. Therefore, the Court could not 
take anv cognizance ot the compromi-e. 

Pabu Nirmal Chandra Chatterjee repUed 
in brief. 

JUDGMENT. 

Suhrawardy, J. — Idiis appeal arises 
out of a suit for recovery of pos- 
session of certain parceK' of land 011 
the allegation that the plaintiffs got a 
decree in respect of them in iqoH but from 
which the defendant'® subsequently dis- 
possessed them. The facts art that in iqo8 
the plaintiffs brought a suit against the 
defendants and other persons for recovery 
of 4 pakis of land measured according to the 
standard called Nalkarsha rod. In that 
litigation they linally got a decree ior 3 pakis 
ot land according to that measurement, 
namely, Nalkarsha nieasurcmciit. They 
put that decree in execution when a Coin- 
missicner was appointed by the Executing 
Court to deliver possession to the plaintiffs. 
The Commissioner felt some difficulty in 
regard to the measurement to be axrplied 
and the plaintiffs set itj) a Patlai rod of 14 
cubits I inch, while the defendants set up 
the Nalkarsha of 13 cubits. The Commis- 
sioner made a comm omise with the consent 
of the parlies by which the leiicth of the 
rod was fixed somewhere between these two 
figures and, according to that measurement, 
he delivered possession to the plaintiff's of 
3 paki'i of the land which, according to Nal- 
karsha measuTement, c:me to 3^ pakis. 
Subsequently, the defendants dispossessed 

i9) x6 W. 275; 14 B. It * It.291 n * 


the plai»^tifis from the whole of i3| pakis. 
The plaintiffs got a decree for 3 pakis ac- 
cording to Nalluiislia nieasuien.ent, and the , 
only poi!ff. in issue is wnth levaid to the 
plaintiff’s right to reco\(r the J bigha re- 
niaini.ng. 

The Trial Court gave a decice to the plaint • 
iffs holding that the defendants are bound 
by the result of the ]ue\ ious litigation. In 
appeal the learned Subordiiiab* Judge has 
reversed that decree holding that the plaint- 
iffs in the previous suit brought a claim 
for 4 pakis of Nalkarsha hand while thoy got 
a decree for 3 pakis of Nalkarsha land, and 
therefore, so much ot the order ol the Ivvc- 
cuting Court as purported to put the iffaiiit 
ifts in possession of 3^ pakis was not right 
and could not be enforced. In this view’ 
of the matter he held that the jilaintiffs aic 
entitled to 3 pakis and dismissed the suit 
lor the iemainiiig | paki. 

On ax>peal several objections were taken 
to the decision ot the Court ol Apjjeal belov^^ 
It is urged that under section .47, Civil Pro- 
cedure Code, the delenclants are not entitled 
to object to the plaintiffs’ right to recover 
the whole 3.J pakis. I may here mention 
that one oi the defendants, namely, defend- 
ant No. 3, was not a ])arly to the agreement 
before the Coinnnssioner in the pievious 
execution TToceecliiig as to the length of 
the rod used in nicasnriiig the land cle.cieed 
to the plaintiffs in that suit. With regard 
to this contention it is enough to sav' that 
the piescnt 'suit is not a continuation of the 
previous litigation but is based upon a 
subsequent c.ause of action, namely, dis- 
possession by the defendants long alter looH,. 
The plaintiffs, tberefoie, must succeed" on 
the strength of his title. The learned Court 
of Appeal below was perfectly right to the 
statement of lads that the plaintiffs had 
brought a suit for 4 pakis and got a decree 
.for 3 pakis and they were not under the 
provisions ol the law entitled to the ren ain- 
ing i paki. This contention of tlie plaint- 
iffs has been met by tlie learned 
Judge by ob.'^eivdng that section 47, 
Civil Procedure Code', bars the suit 
but it dues not ])revent the defendant from 
setting' u]i a defence ba^'ed nj on an objec- 
tion which could have teen taken under 
section 47, and in support ol this view re- 
liance i< placed on the case of PtU Kamal 
V. JahnaH (6), which follow.s 
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the case of Bhiram AH \\ Copi Kanth {«?). 
These case*? are agaip follwoi'd \ii the cases 
of Dur^^a C aran Aeradani v. Karamai Khan 
(7) and Chandramoni Saha v. Hahjiinvxssa 
Bibi (8;. It, therefore, seems to be settled 
that, so far as this Court is concerned, nn 
objection which conid have been raised 
in a suit by the plaintiff under section 47, 
can be made the ground of defence in a 
subsequent suit. The result, therelore, in 
my judgment, is that, in the first place, sec- 
tion ij7 has no application, because the pre- 
sent suit is based upon a diffeicnt cause 
oi action and, secondly, it is competent to 
the defendants to set up the defence, as 
in this case, without \dol:iting the provisions 
of section 47, Civil Procedure Code. 

The next ground of attack is that it ought 
to have been held that the defendants are 
barred bv the principles of res judicata frtun 
laisinir this question and disputing the plaint- 
iffs' title to the i paki. So far as one of 
the defendants is concerned, namely, de- 
fendant No. 3, this objection has no force 
because he was not a party to any compro- 
mise between the other defendants and the 
plaintiffs in the previous litigation. Then 
the elements constituting res judicata do 
not seem to be piesent in this case. It is 
conceded that «;ection ii, Civil Procedure 
Code, does not apply, but, according to the 
recent decision ot the Judicial Comnattee, 
the principle which underlies section ii is 
applicable to the.*?.e proceedings. Admit- 
ting that to be so it does not appear that 
the (luestion of the length of the rod w^as a 
point in issue in the previous case before a 
Court of justice or that there was adjudica* 
tion on that point. The Commissioner, it 
appears, unnecessarily raised difficulties in 
this matter by suggesting that he could not 
decide what rod was to be used to measure 
the land, though the decree was for 3 pakis 
of land according to Nalkarsha measurement. 
There was no dispute that this Nalkarsha 
rod was of 13 cubits. Both parties set for- 
ward certain measurements and they came to 
an arrangement by which the length of the 
rod was taken as of more than the Nalkarsha 
rod and the plaintiffs got moie than they 
were entitled to. In this state of facts, I think 
the principle of res judicata is not applicable. 

The next attempt is to make these defend- 
ants bound by the previous compromise. 
It i« argued in answer that the Executing 
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Court is not competent to enlarge, extend 
or modify the decree even by consent of 
parties subse(iuent to the decree unless it 
is in adjustment of the decree. In my opi- 
nion this view of the law ought to prevail. 
It seems reasonable that the Court which 
takes upon itself to execute the decree is 
authorised by law only to execute the de- 
cree as it stands irrespective of an}^ other 
circumstance, as for example, the agreement 
between the parties to modify the decrees. 
Take for instance, a decree is passed for the 
sum of Rs. 5,000 in favour of the plaint- 
iff ; it is absurd to assume that the Court 
in execution would be justified to execute a 
decree tor Rs. 10,000 because the parties 
agree between themselves that thcjudgment- 
debtoi should pay Rs. 10,000 to the 
decree -holder. It seems to me that any 
such compromise may afford a cause of 
action ior a se])arate suit, but it cannot 
invest the Executing Court with juri«idic- 
tion to execute the decree which he was not 
called npon to do. In connection wuth this 
contention the case of Kunhya Latl Pundit 
v. Court of Wards [Rajah Puddo Lai Bhunj] 
(9) would seem to be in point. It may also be 
observe dthat 0 . XXIII, which deals with ad- 
justment ot suits, is not applicable to execu- 
tion proceedings. The only ad ju^^tivent of de- 
cree of which the Execution Court can take 
cognizance is the adjustment contemplated 
by O XXI, r. 2. In this view^ of the 
matter, we do not think that there is much 
force in this contention. As I have observed, 
one ol the defendants was not a party to the 
arrangement in the previous suit by which 
the plaintiffs got more than they were en- 
titled to, and in the present case it is diffi- 
cult to divide the interests of the se\'eral 
defendants. 

One other point has been raised, namely, 
that the order of the Court of appeal below 
that the parties should bear their own costs 
throughout is bad on principle. I am of 
opinion that, considering the course the liti- 
gation has taken, it was in the right exer- 
cise of the discretion of the Court of Appeal 
below that this order was passed. I do not 
see an> reason to interfere with it. 

As all the objections taken by the appel- 
lants fail this appeal must be dismissed 
with costs. 

Walmsley, J:— I agree. 

B. N. & N, H. Appeal dismissed. 
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SURADHANI DUMA V. SITOO SHEIKH, 

ALLAHABAD HIGH COURT. 

Second Civie Appeal No. 193 op 1921. 
November 6, 1922. 

Present: — Mr. Justice Stuart. 

RAM GAJADHAR and others— 
Plaintiffs — Appellants 
versus 

Musammat SURTANI— Defendant 
— Respondent. 

Agra Tenancy Act {I I of a*. 56 - Sub- 

tenant, status of—Ejeciment — Jurisdiction of Civil 
and Revenue Courts — Pleadings — Second appeal — 
Point of law. 

The person to whom for his lifetime an occu- 
pancy tenant sub-lets a portion of his holding for 
a fixed rent is a tenant within the meaning of 
section 56 of the Agra Tenancy Act, and can only 
be ejected in accordance with the provisions of 
that Act and not by a Civil Court, [p, 381, cols. 2,] 

A High Court is justified, as an exceptional 
case, in permitting a point of law which goes to 
the root of the merits of the whole case, to be 
taken in second appeal, [p. 382, col^ i J 

Second appeal against a decree of the 
District J udge, Allahabad, dated the 
2ist December 1920. 

Mr. Haribans Sahai, for the Appellants. 
Dr. M. L. Agarwala, for the Respondent. 

JUDGMENT.— The facts of the suit 
out of which the present appeal arises are 
as follows : — The plaintiffs are Brahmans. 
They apparently have an occupancy hold- 
ing. The defendant appears to be a widow 
of their family to whom had been assigned 
14 biswas of land (about half an acre) out 
of the occupancy holding on payment of 
a trifle as rent for her maititanence during 
her life. As far as I can gather, beyond 
this tiny plot she has no means of support. 
It appears to be the case that after having 
given this widowed woman this plot for 
her maintenance the plaintiffs have en- 
deavoured on more than one occasion to 
oust her from it. They instituted a suit 
for her ejectment in the Rent Court. The 
Rent Court found that she could not be 
ejected under section 58 of the Tenancy 
Act on the grounds that she did not 
hold as a tenant from year to year 
and that she did not hold under a lease 
the term of which had expired or was about 
to expire, or that she had refused to accept 
a lease. They then endavoured to eject 
her through the Civil Court. In the Civil 
Court a compromise was arrived at by 


which she was to continue in possession for 
the whole of her life provided she paid 
Rs. 2-4-0 a year. The woman appears to have 
been in arrears on more than one occasions. 
Suits were brought against her and then 
she paid. On the last occasion in 1920 
the plaintiffs sued for her ejectment on 
the ground that she owed one year’s rent. 
She replied that she had paid the rent but 
that she was ready to pay it again sooner 
than he ejected. When it came to the 
point the Court refused to believe that 
she had paid the rent and ordered her 
ejectment. In appeal the learned District 
Judge applied the provisions of section 114 
of the Transfer of Property Act. He 
omitted, however, to direct that the woman 
should pay interest on the sum tendered, 
probably overlooking that stipulation in 
the section in view of the ludicurously small 
amount that the interest would have been. 
She should technically have been ordered to 
pay Rs. 5 percent, on Rs. 2-4-0 for a 
period of about one year, something under 
two annas. He has accordingly upon her 
paying the rent into Court permitted her 
to remain in possession and against this the 
plaintiffs appeal demanding her ejectment. 
The ground of appeal taken is that section 
1 14 has no application in view of the pro- 
visions of section 117. This contention 
appears to be a good one, but I have to point 
out that the suit appears to be bad ab 
initio, I may take it that the compromise 
in the Civil Court created a somewhat pe- 
culiar sub-tenancy. An occupancy-tenant 
under this compromise agreed to sub-let 
a portion of his holding for a fixed rent 
during the lifetime of the sub-tenant. 
The defendant is a tenant within the mean- 
ing of section 56 of the Tenancy Act and 
she can only be ejected in accordance with 
the provisions of the Tenancy Act and not 
by a Gvil Court. I do not say that the 
Revenue Court was wrong in refusing to 
eject her under section 58. I think the 
Revenue Court was right. How then can 
she be ejected ? Only, as far as I can see, 
if section 57 has application, that is to say, 
if a decree for arrears of rent is outstanding 
against her, if she commits any act or omis- 
sion detrimental to the land in the hold- 
ing or inconsistent with the purpose for 
wUch it was let, or on the ground that ^e 
has broken a condition not inconsistent 
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ivith the provisions of the Tenancy Act, 
and on breach of which she is, by special 
contract with the plaintiffs, liable to be 
ejected, or that she has sub-let or otherwise 
transferred the whole or any portion of the 
14 bisims in contravention of the provisions 
of this Act. But clearly no cause of 
action has yet arisen under section 57 and, 
if it had, the Civil Court could not have 
, ejected the defendant. The appellants" 
Counsel objects that any sub-lease for 
over five years is null and void. It 
is certainly voidable at the option 
of the Zemindar, but the Zemindar has, 
as far as I can see, made no objection. 
This point was, it is true, not taken by the 
defendant in the Trial Court or in the First 
Court of Appeal and it is ordinarily a sound 
rule of law not to permit a point to be taken 
in a second appeal which has not been taken 
before, but in view of the fact that both 
the Courts below have assumed a juris- 
diction which, as far as I can see, they do 
not possess, and the fact that the defendant 
is a poverty-stricken woman who apparently 
is likely to starve if deprived of her small 
maintenance I consider myself justified, 
as an exceptional case, in permitting a point 
of law to be taken in second apped which 
goes to the root of the merits of the whole 
case. Finding that the Civil Courts had 
no jurisdiction in the matter I find that 
the suit was rightly dismissed and dismiss 
this appeal with costs.. 

S. D. Appeal dismiseed. 


ALLAHABAD HIGH COURT. 

$ECOND Civil Appeal No. 684 of 1921. 
November 29, 1922. 

Present: — ^Mr. Justice Ryves. 
JANKI RAM AND OTHERS— Plaintiffs— 
Appellants 
versus 

MISRI LAL— Defendant— Respondent. 

Mortgage {usufructuary) of sir landSeparate 
covenant to pay interest %f possession not given — 
Possession never given-- Redemption— Interest 
eoeenanted jor, whether payable* 


Where a usufructuary mortgage of sir land is 
executed with a further separate covenant that 
if possession is not given to the mortgagee the prin- 
cipal mortgage-money shall be re-paid with interest 
at a fixed rate, and possession is not given in fact, 
the mortgagor cannot be allowed to redeem the 
mortgage without paying the interest which he 
had covenanted to pay in case of his failure to 
give possession, [p. 383, cols, i & 2.] 

Mir Dad Khan v. Ramzan Khan, 44 Ind. Cas. 
g88; i6 A. L. J. 32^; 40 A. 449 and Moii Chand 
V. IkramUllah Khan, 39 Ind. Cas. 454: 39 A. 173; 
5 L. W. 388; 15 A. L: J. 150; 21 M. L. T. 267; 
32 M. L. J. 383; 21 C. W. N. 616; 19 Horn. L.R. 
433: 26 C. L J. 24; (1917) M. W. N. 453: 44 I. 
A. 54 (P. C.), distinguished. 

Second appeal against a decree of the 
District Judge, Budaitn, dated the 3rd 
February 1921. 

Mr. Balcshwari Prasad, for Mr. D. C. 
Bancrji, for the Appellants. 

Mr. S, A. Haid::y, for the Respondent. 

JUDGMENT. -The facts out of which 
this appeal arises are as follows : — The 
plaintiffs executed on the 3rd of July 1912 
a usufructuary mortgage of some of their 
sir land in favour of the defendant for Rs. loo. 
On the same date they executed an agree- 
ment to the effect that if they did 
not give possession to the defendant or 
if the defendant having obtained posses- 
sion, lost it they would re-pay the 
principal mortgage- money, plus interest 
at the rate of 2 per cent, per mensem 
from the date of mortgage. As a matter 
of fact the plaintiffs remained in possession 
throughout and still are in possession. It 
appears that when the defendant applied 
for mutation of names he was resisted by 
the plaintiffs and mutation was not effected. 
After that the defendant seems to haVe 
done nothing. He did not apply under 
section 36 of the Land Revenue Act to have 
the rent assessed, assuming that he could 
have done so. 

The plaintiffs brought this suit to redeem 
the mortgage on payment of Rs. 100 only. 
The suit was filed on the 30th of J une 1920, 
that is to say, they had had the use of defend- 
ant's money for about 8 years and had paid 
no rent or interest to the defendant. The 
defendant claimed that they were not en- 
titled to redeem unless they paid interest 
according to the agreement already mention- 
ed. 

The Trial Court decreed the plaintiffs' 
claim, holding that the defendant was ript 
enti^d tq physic^ possession of the moit- 
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gaged property as it was the plaintiffs* sir 
and that the defendant could only have 
got the lent assessed , and as he never 
applied to have the rent assessed, the fault 
was his. 

On appeal the learned District Judge 
held that the respondents, that is to say, 
the plaintiffs, were bound by their contract 
to pay interest and as they had failed ad- 
mittedly to put the appellant in possession 
of the mortgaged land and had committed 
a breach of their contract, he modified the 
decree of the Court below by ordering redemp- 
tion on the payment of Rs. lou, plus interest 
at the rate of 2 per cent, per mensem from 
the date of mortgage to the date of pay- 
ment. 

The plaintiffs conic here in appeal and 
argue that this case is really on all fours 
with the case reported in il/fy Khan v. 
Ramzan Khan (i), which is based on a recent 
decision of their lyordships of the Privy 
Council in Mali Chand \ . Ikram Ullah Khan 
(2). The facts of that case and this are 
very similar but there is this great difference 
between the two cases. In that case the 
transferee was suing to enforce an illegal 
covenant in the contract : here the plaintiffs 
sue to redeem and wish to avoid a term of 
their contract which the defendant could 
not have enforced in law but which they 
could have themselves carried out if they 
had been so minded. As pointed out in 
the judgment of Mr. Justice Piggott in the 
case of M ir Dad Khan v. Ramzan Khan (i), 
“An ex-proprietary tenant (which the plaint- 
iffs became on execution of this usufructuary 
mortgage) with full knowledge of that fact 
and of the rights preserved to him by the 
Statute, deliberately chooses, as a separate 
transaction, to relinquish his ex-proprietary 
tenancy into the hands of the new proprietor, 
or of the mortgagee in possession, then the 
law cannot go further in the way of pro- 
tecting a reckless and imprudent man against 
the consequences of his own acts.** In 
the same case Mr. Justice Walsh adopts 
Dr. Agarwala*s comment on the subject 
in the words, “It comes to this that though 

(1) 44 Ind. Cas. 9881 16 A. L. J. 329; 4 ^ A. 
449 * 

(2) 39 Ind. Cas. 454; 39 A. 173; 5 h * W. 388; 
15 A. J. 150; 21 M. Iv. T. 267; 32 M. T. 383^ 
ax C. W. N 616; XQ Bom. I#. R. 433 J 2^ ^ I<* J. 
24; (X9X^ M. W. N. 453; 44 A. 54 (3?* C.). 


a proprietor can, in fact, give up his ex- 
proprietary rights vs hen they accrue, by 
not availing himself of them, he cannot 
bind himself by an express stipulation J;o 
that effect in a deed of transfer of the 
property or the like**. > 

It seems to me it would be highly inequit- 
able to hold that the plaintiffs, having agreed 
to give up possession, although they knew 
probably that that agreement could not 
be enforced by the mortgagee, should be 
allowed to redeem the mortgage without 
paying the interest which they had covenant- 
ed to pay in case they did not give possession. 
They have had the use of the defendant*s 
money for 8 years and paid him nothing. 

In my opinion the decision of the Court 
below is right. I accordingly dismiss the 
appeal with costs. 

Appeal dismissed, 

s. D. 


PATNA HIGH COURT. 

Civn. Revision No. 213 of 1922. 
November 22, 1922. 

Present : — Justice Sir John|Bucknill, Kt. 
Musammat AJODHYA KJJWAR— 
Defendant— PKT raoNER 
versus 

DURGA PRASAD— PLAINTIFF— Opposite 
Party. 

Ex parte decree — Appeal — Decree confirmed — 
Application to set aside ex parte decree-- Trial 
Courts jurisdiction of. 

Where an appeal against an parte decree 
has been dealt with and decided on the merits 
by the Appellate Court, the Coi:^ which made 
the ^x parte decree has no jurisdiction to enter- 
tain an application to set that decree aside. 
(Case-law referred to and considered). 

i 

Revision from a decision of. the Subor(Ji- 
nate Judge, Patna, dated the xzth March 
1922. 

Messrs. K. P. Jayaswal and B. C. Sinha, 
for the Petitioner. 

Mr. Rai Guru Saran Prasad, for tiie 
Opposite Party. , , 

JUDGMENT. — ^TUs was an appljcation 
in dvil vevisioBal juzisdictioa made by 
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one Musammat Ajodhya Kuwar, widow 
of the late Munshi Negi Prasad, asking 
that an order, dated the nth March 1922, 
passed by the Subordinate Judge of the Se- 
cond Court of Patna, should be set aside 
or otherwise dealt with. The circumstances 
which have given rise to this application 
are in themselves very simple, but raise 
an interesting, though well defined, point 
of law which has been ably placed before me 
by the learned Counsel for the petitioner. 
In order to understand exactly how the 
question which has been argued before 
me arises, it is necessary, shortly, to refer 
to the facts in this case and to the somewhat 
lengthy course which the litigation has 
already passed through. 

A certain Durga Prasad, who is the re- 
spondent to this application, brought an 
action against the petitioner and other defen- 
dants claiming that certain land belonged to 
him as his bakasht as the result of a parti- 
tion. The present petitioner, who was a 
defendant, as I have said, in that suit 
was a pardah-nashin lady. The^plaint was 
admitted in May of 1919 and there 
were frequent ^^applications for time, 
not, I may point out, entirely made by the 
petitioner or the other defendants. How- 
ever, on the 8th September 1919, the plaint- 
iff was, according to the MunsiPs order- 
sheet, ready for trial, although the defend- 
ants stiU prayed for time to adduce evi- 
dence. The 1st of November was fixed 
for ^e trial, and on that date the defendant 
was not ready and prayed for time for call- 
ing for certain papers from the Collectorate 
and the District record-room. The Munsif, 
after shortly discussing the delays which 
had already taken place, came to the con- 
dusion that thb petition for time made 
on behalf of the defendant was frivolous 
and he accordingly rejected it. The 
Munsif then proceeded with the case, 
and 1 am sorry to see that those who 
jepresented the defendant, stating that 
they had no instructions other than to 
apply for adjourmnent, withdrew from 
the suit. 

Although this conduct has very little 
to do with the point in this <^e, I think 
it is not out of place to indicate that to 
take up such an attitude, which often 
greatly embarrasses one who desires to 
try and to retreat from the position in which 


this behaviour puts him, is a mistake. 
It is far better, if in any way possible to 
do, for those representing a litigant in 
such drcumstances to continue the conduct 
of the case as far as may be possible and 
then to intimate clearly the reasons for 
which it is found that the case can be at 
that stage carried no further by him. If 
his petition for adjournment under such 
circumstances is then rejected, it may well 
become a matter for serious consideration 
as to whether the rejection of such an 
application was appropriate or the reverse. 

To return now to the course which this 
Utigation has pursued, the Munsif*s order 
in the suit, made on the ist of Novem- 
ber 1919, was, that the suit be decreed 
ex parte with costs and Rs. 253 mesne 
profits, and future mesne profits to be ascer- 
tained hereafter in Execution Department. 
The plaintiff's title to the suit be declared 
and he do recover possession of the same 
on ousting the defendant." Now, 
apparently, on the 29th of November, 
the defendant filed an application for re- 
view before the Munsif of this order and, 
on or about the same date, an appeal was 
also entered against this decision. On 
the 5th of January 1920 the Munsif notes 
in his order-sheet that an intimation had 
been received from the Appellate Court 
calling for the record and he accordingly 
ordered the record to be sent to the higher 
Court and stayed the proceedings for set- 
ting aside the ex parte decree which had 
been put forward before him, and of which 
he had then fixed , provisionally, the hear- 
ing for the 17th of January. The matter 
seems to have come before the Sub- 
ordinate Judge of Patna a good many 
months later, for it is found that by 
a judgment, dated the i8th January 19.ii, 
that Judge disposed of the appeal. He 
went into the merits of the case and came 
to the conclusion that, on the merits, the 
Munsif was right and he affirmed the 
Munsif's decision. He states, however, at the 
conclusion of his decision, that he observes 
that an- application for re-hearing uuder 
O. IX, r. 13 of the Civil Procedure 
Code was still pending before the Munsif. 
He adds that, although in the appeal be- 
fore him no case had been made out for re<* 
mitting the suit for a fresh trial upon the 
merits, and that, therefore, he found hku- 
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self tillable to accede to the appellant’s 
request for a remand, yet he thought that 
the learned Munsif might re-consider this 
matter if he (Munsif) thought that it was 
a fit case for setting aside the ex parte 
decree which he had made. On the 14th 
July, the record having been received 
back by the Munsif, he, guided presuma- 
ably by what had fallen from the Subor- 
dinate Judge, decided to consider whether 
or not he Ought to set aside his ex parte 
order made on the ist of November 1919, 
and, accordingly, he fixed a date for the 
hearing of the application. After some 
delay the matter came up for his decision 
on the 6th vSeptember and the learned 
Munsif then dealt with the case somewhat 
exhaustively. He points out in a careful 
judgment that the application before him 
had been opposed on two grounds ; firstly, 
on legal gounds and, secondh% on merits. 
Dealing with the former ground of opposi- 
tion he came to the conclusion, on the 
authority of the case of MatJmra Prasad 
V. Ramcharan Lai (i), that the order of 
the Court of Appeal was final and that 
the applicant before him having appealed 
from his ex parte order and the Appellate 
Court having considered the case on its 
merits and dismissed the appeal, the case 
for re-instatement had gone out of 
his (the Munsif's) hands and that he had 
no further seizin of it. He, therefore, 
came to the decision that on this legal 
ground the application must be rejected, 
but in addition to thus deciding the matter 
on this ground of objection he also consider- 
ed the merits of the case, and, after having 
given a lengthy summary of what had 
taken place before him and the causes 
which had given rise to the substantial 
delay between the date when the plaint 
was entered and the hearing of the suit, 
he was of the view that he saw absolutely 
no ground for restoration of the matter. 
The defendant appealed from this 
decision to the Subordinate Judge and, 
on the nth of March of this year, that 
Judge decided against the appellant. 
The Subordinate J udge did not think 
that it was worth while to go into the ques- 
tion of the merits because he was satis- 

(x)' 28 lad, Cas. 26r; 37 A, 20$: t3 A. I#- J. 
803. ... 


fied that the legal ground upon which the 
Munsif had dismissed the appellant’s appli- 
cation were sound and should be affirmed. 
He held, therefore, that the Munsif was 
right in refusing to restore the suit. 

It may, perhaps, in passing, be desir- 
able to mention that it was apparently 
suggested to the defendant that a second 
appeal should have been presented 
from the judgment of the Subordinate 
Judge of the i8th Jannar}^ 1921. The 
time, however, for filing such an appeal 
had expired ; but an application to this 
Court was made in June of this 3^ear ask- 
ing that, under the circumstances, the 
time should be extended so as to allow the 
entry of the appeal. The application, how- 
ever, was rejected on the '^jst July by 
Mr. Justice Das and Mr. Justice Adami, 
on the ground that, under the provisions 
of the limitation Act, the circumstance 
under which extension of time was sought 
had no application in a case of this 
nature. 

As a last resort the defendant has now 
brought this matter before this Court, ask- 
ing that it should exercise its revisional 
jurisdiction. 

I need not, I think, refer, for it is, strict- 
ly speaking, hardly material so to do, 
more than casually to the allegations of 
hardship which have been suggested in 
this aj>plication, it is sufficient to state 
that it is now said that, principally owing 
to the fact that the applicant is a parda- 
nnshin lady and on that account unacquaint- 
ed with legal or business affairs, certain 
important documents of title, which would 
have assisted her most materially in 
connection with • her contention, which 
she would have desired to adduce in de- 
fending herself in the original suit had 
been mislaid and had not been discovered 
in time for their presentation before the 
Munsif in 1919. I can only say, in 
comment upon this statement, that it 
docs not, so far as I can see, appear clearly 
from any of the records which have becri 
placed before my notice that the exact 
nature of these documents was explicitly 
characterised. 

The only point which has been pressed be- 
fore me is that, in this matter, it was in- 
cumbent upon the Subordinate Judge )to 
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SO far as it related to the reasons why 
he had originally decided to hear the case 
ex parte and to reject the application 
originally made for further time and to 
refuse to set aside the application for re- 
instatement on questions relating to the 
facts of the case, and that the Subordi- 
nate Judge should not have dealt solely 
with the question of law and affirmed the 
decision of the Munsif on the legal ground 
alone^ because, so it is argued, both the 
Munsif and the Subordinate Judge were 
wrong in thinking that the Munsif was de- 
barred by what had taken place from re- 
instating the case before him. This con- 
tention formed the subject-matter of spirit- 
ed argument, and there seems little doubt 
that, unless one looks very carefully into 
the present position of the law as 
referred to in the recent decisions, 
there has been some discrepancy of 
opinion. Put very broadly, the position 
may thus be stated : the Munsif may 
perhaps be entitled to consider an appli- 
cation made to him to review his decision 
even where an appeal has been lodged, 
but where such an appeal has been actu- 
ally decided the Munsif has no power 
to entertain such an application. The 
line of cases to which reference has been 
made in this case to me may, for practi- 
oal purposes, be regarded as commencing 
with that of Ramanadhan Chetti v. Nara-^ 
yanan Chatty (2). In that case in 1904 
it was held that it must, on principle, be con- 
sidered that, after the due filing of an 
appeal and daring its pendency, the power 
of the inferior Court in any way to deal 
with the litigation is completely in abeyance 
other than in connection with the carrying 
out of its decree. This case was 
followed by that of Sankara BhaUa v. 
Subraya BhaUa (3), heard in 1907 and 
reported in I. D. R. 3^> Madras 535, where 
it was held that, after an appeal 
had been filed against the decree 
of a lower Court, the power to set aside 
the original decree on an application un- 
der section 108 of the Civil Procedure 
Code (now (), IX, r. 12) becomes 
vested in the Appellate Court. In the 


(a) 27 M. 603. 

( 3 ) an 5351 <7 H. 1, 4S6. 


other direction, however, was dted the 
case of Zendoolal Nandlal v. Kishori- 
lal Mehtabrai (4) where it was held that, 
when an ex parte decree had been satis- 
fied, there was still nothing to disentitle 
a defendant from applying successfully 
to a Court to set it aside under section 108 
of the Civil Procedure Code. Far more 
important, however, than this case, was 
that of Chenna Reddi v. Pedda Obi Reddi 
(5). In that case it was held in 
1909 that where an application for review 
bad been presented by a party to a suit 
and an appeal had afterwards been pre- 
ferred, the Court to which the application 
for review is made was not thereby de- 
prived of jurisdiction to entertain the 
application. The case of Ramanadhan Chetti 
V. Narayanan Cheiiy (2), to which I have 
already made reference, was over- 
ruled ; whilst that of Sankara BhaUa v. 
Subraya BhaUa (3) was there distinguished. 
Now, in the course of their Loreships* judg- 
ment, which was that of a Full Bench 
consisting of Mr. Justice Wallis, Mr. Jus- 
tice Munro and Mr. Justice Sankaran 
Nair, their Lordships referred to the in- 
tention of the framers of the Civil Proce- 
dure Code. Their Lordships say : ‘‘ This re- 
ference raises the question whether, when 
an application for review of judgment 
has been made prior to the filing of an 
appeal, and, an appeal is filed subset 
quently, the Court is precluded from 
proceeding to hear the application for 
review. Section 623, Civil Procedure Code, 
provides for making an application for 
review before an appeal has been filed, 
and sections 624 and 630 provide that 
the Court is either to reject the appli- 
cation or to grant it and re-hear the case. 
The Legislature has thus conferred upon 
the party a right to apply for review and 
upon the Court juiisffiction to entertain 
the application, and has directed how 
it shall be dealt with. When a right and 
a jurisdiction are conferred expressly by 
Statute in this way it appears to me that 
they cannot be taken away or cut 
down except by express words or necessary 

(4) 23 B. 716; I Bom. L. R. 213; Z2 Ind. Bee. 

(K 8 .) 479, 

(5) 2 Ind. Cas, 8021 32 M. 4x6; 6 M. h , T 
X35t X9 M. L. J. 3^* 



INDIAN CASES. 


3«7 


Vdl. 71] 

AJODHYA KUWAR V. DURGA PRASAD. 

implication. There are no express words 
and the question, therefore, is, is there 
any necessary implication?” Their Dordships 
continue to consider why they regard im- 
plication as being absent, and, after 
expressing their disapproval of the deci- 
sion in the case of Ramanadhan Chetti v. 
Narayanan Chetty (2), they goon to add: 
** Now, after an appeal has been filed, 
the Appellate Court is seized of the case 
and should no doubt be applied to rather 
than the Court of first instance. But 
it is a very different thing to press this 
principle so far as to say that the act of a 
party in filing an appeal deprives the Court 
of first instance of power to dispose of an 
application which has been properly 
made to it in the exercise of its juris- 
diction. Such a notion would never, I 
think, have occurred to the framers of the 
Code. ” Their lyordships then go on to 
consider what the attitude of mind in which 
the English lawyers who were drawing 
up this Code must have been and they 
then make use of an expression (referring 
to the position under English law) upon 
which the learned Counsel for the appli- 
cant before me has very rightly laid great 
stress. Their Lordships say: — “ They were 
English lawyers engaged in conferring 
upon Indian Courts, subject, no doubt, 
to modifications and restrictions, juris- 
diction to grant relief by way of review 
of judgment similar to that which had been 
exercised by Courts of Equity in 
England and by the Supreme Courts in 
the exercise of their equitable jurisdic- 
tion. It is only necessary to refer to what 
is said in Mitford's Pleadings in Chancery, 
5th Edition, page 101, on Bills of Review, 
or to the observations of Cozens- 
Hardy, L. J., in Bright v. Sellar (6) 
to see that section 623 contains an adap- 
tation of the practice as to Bills of Review 
in Equity. Not only is there no warrant 
for the notion that the filing of an appeal 
deprived the Court of jurisdiction to pro- 
ceed further with a BiU of Review but it 
was even held that a Bill of Review might 
be filed after the affirmame of the decree 
by the Appellate Court, {Mitford, page 105), 


If the framers of the Code had intended 
to introduce any such rule, I think they 
would have said expressly not only that 
an application for review should not or- 
dinarily be made after the filing of an 
appeal, but also that the filing of an appeal 
should determine the jurisdiction to dis- 
pose of applications made before the 
filling of the appeal. On the whole, it 
seems to me impossible to hold that there 
is any necessary implication that the 
filing of an appeal operates as a stay 
of proceedings on an application for review, 
especially as section 623 itself provides 
for making certain applications for review 
even after the filing of an appeal. ” 

Now, it does certainly appear, at first 
sight, that these remarks constitute some 
foundation for the contention which has 
been urged upon me by the learned Counsel 
for the applicant here. There are, how- 
ever, later cases, the trend of all of which 
appears to point in a somewhat 
different direction. The first of these is 
to be found in the decision in the case of 
Brij Narain v. TejbalBikram Bahadur (y), 
a case decided in the Privy Council in 1910 
and reported in I. L. R. XXXII Allahabad 
295. It is not necessary to refer 
in detail to the facts in that case, save 
to indicate that there was an order 
passed by the Subordinate Judge of Morad- 
abad amending a decree of his Court and 
that, previous to the order of amendments, 
that decree had been affirmed on appeal 
by the High Court. The High Court of 
Allahabad has observed that the Subordi- 
nate Judge had no jurisdiction under 
such circumstances to amend his 
order, and their Lordships of the Privy 
Council (in commenting upon a 
peculiar anomaly which was observable 
between the position of two separate de- 
cree-holders, one of whom had suc- 
ceeded in obtaining an amendment 
of bis order originally made by the Sub- 
ordinate Judge and the other of whom 
had not) remarked : “Their Lordships have 
not had the advantage of hearing the case 
argued for the respondent, but they think 


(7) 6 Ind. Cas. 6691 3* A. 295; I4 C. W. N. 
667; 7 A. I.. J. 507; I* b. J. 560; 12 Bom. 
(Q (1904) I K. B. 6; 72 L. J. X. B. 9211 89 L. R. 4441 « 571 20 M, L. J. 5^71 

L. T. 43x1 32 W. R. 1481 20 X, L R. 12. (1910) M. W. N. 39a; 37 I* A. 70 (P. C.). 
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the Hip:h Court have themselves said enough 
to make^ it clear that, if the decree of the 
First Court was made without jurisdic- 
lioii as altering a decree after it had been 
afTirmed on appeal in the case of one of 
joint decree-holders, so also the alteration 
in the case of another of joint decree-hold- 
ers was equally ineffectual. ” The obser- 
vations to which their Lordships referred 
as having been made by the High Court 
of Allahabad were to the following effect: — 
A Bench of this Court on the application 
by Lachman Das allowed the first appli- 
cation, holding that the vSubordinate Judge 
had no power to modify his decree after it 
had been confirmed by the High Court and 
set aside the order complained of. In the 
other application the Bench made an order 
rejecting it, holding that, under all the 
circumstances o the case, this was not 
a case in which they should exercise their 
discretionary power in revision. The con- 
sequence is, that there are now two joint 
decree-holders, as to one Oi whom the 
decree contains a provision for future 
interest the value of which is Rs. 19,000 
odd, wliilst as to the other this provision 
does not exist. The provision of the de- 
cree, therefore, seems to be apparently 
inconsistent, as out of two joint decree- 
holders one can execute the decree plus 
future interest, whilst the other cannot.'' 
It would certainly seem, from their Lord- 
ships' observations in that case, that 
their Lordships did not necessarily associate 
themselVvS with the position which had 
been taken up by the High Court of Allah- 
abad in their view that the decree of the 
inferior Court had been made without 
jurisdiction in altering that decree after 
it had been affirmed on appeal. This 
case was followed by that of Kumud Nath 
Roy Chaudhry v. Jatindra Nath Chau- 
dhry (8) and decided in 1911. In that 
case, which was heard by Mr. Justice 
Mookerjee and Mr. Justice Tcunon, it was 
declared that an or.'ginal Court can enter- 
tain an application to set aside an ex parte 
decree, although an appeal by th^ contest- 
ing defendant is pending in the Appellate 
Court. This decision may not, as I have 
just quoted it, appear to carry the matter 

(S) 0 itul. Cas 180; 38 C. 394 : 13 C. L J. 
Ui; 1$ C, W. N. 300. 
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in any way further, but there are words 
used in the jud'^ment of the Court to which 
my attention has been drawn by the learn- 
ed Vakil for the respondent , before me, 
and which certainly seem to assist in a 
proper consideration of the point which , is 
now before me for my decision. Their 
Lordships say at page 400* : ‘ In so ‘ar 

as the second point is concerned, it has 
been argued by the learned Vakil for the 
respondent that the Subordina e Judge 
had no jurisdiction to entertain the appli- 
cation to 5 et aside the ex parte decree, 
because the contesting defendants had 
preferred an appeal to this Court against 
the decree ... In our opinion, the objec- 
tion by the respondent must be overruled. " 
Then their Lordships, after referring to 
cases which were quoted before them and 
to which I have here already for the most 
part made some reference, go on to remark: 
‘Tt has been broadly contended, however, 
by the learned Vakil for the respondent, 
upon the authority of expressions to be 
found in the judgments in Dhanai Sardar 
V. Tarak Nath Chowdhuri (9), Ramanadhan 
Chetti V. Narayanan Chetty (2) and Sankara 
Bhatta v. Subray a Bhaita (3), that the 
immediate effect of the presentation 
of an appeal to a Superior Court against 
the decree of a Subordinate Court, is to 
destroy the jurisdiction of the latter Court 
to deal with the judgment in controversy 
in any way. We are not prepared to 
accept this proposition a i well-founded 
on principle, and it is, as a matter of fact, 
opposed to the decision of the House of 
Lords in Mcllish v. Richardson (10) , - in 
which it was ruled, that where the Court 
would otherwise have the authority to 
amend the judgment, it may be done 
after an appeal has been , aken. This 
view is entirely inconsistent with, the 
theory that the mere presentation of an 
appeal puts it beyond the power of the 
original Court to deal in any manner with 
the judgment under appeal ; " and . theti 
their Lordships use words here of consider- 
able importance. They add: '' The posi- 
tion is obviously different after the adjudi^ 

(9) 5 Ind. Cas. 525; 12 C. L, J. 5.V 

(10) (1832) 36 R. R. in; i Cl. & F. 224; OF. R* 

003- 0 Bligh (n. s) 70; 9 Bing. 125. 2 Moore 8c, 
Scott 191. , . . . ’ 
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cation of the appeal, when the original 
judgment has been superseded by the 
judgment of the Court O: Appeal Brij 
Narain v. Tejbal Biknm Bahadur (7). ” 
The matter does not, however, altogether 
remain there.In Mathura Prasad 

V. Ramcharan Lai (i), decided in 1915, and re- 
ported in I. h, R. XXXVI 1 Allahabad, 208, 
the question here seems to have been 
considered by Mr. Justice Chamier 
and Mr. Justice Piggott. Their Lordships 
there held that when once the High Court 
hoLd confirmed a decree on appeal it was 
not open to the Court which passed the 
decree to entertain an application to set 
the decree aside and it made no diffe^^ 
ence that the application to set the 
decree aside was filed before the appeal 
was disposed of. Their Lordships in that 
case had cited before them practi- 

cally all the cases to which I have here 
referred, and in their judgment they 
remarked : “ This case was decided by 

the Court of first instance on the 20th of 
September 1911. On the 30th of Novem- 
ber 1911 the present appellant presented 
his application " o have the decree 

set aside as against him. When the appli- 
cation was called on for hearing it was 
discovered that the file of the original 
suit had been sent to this Court ' in 
consequence of an appeal which 
had been hied by other defendants. The 
hearing of the application was put off from 
lime to time, the Court apparently being 
of opinion that it was unnecessary or im- 
possible to take up the application 
until after the appeal had been disposed 
.of by this Court. The appeal was dis- 
posed of by this Court on the 24th of l‘"eb- 
ruaty 1913, and after the record had 
b^en returned to the Court below the 
applicant's application was taken up. It 
'was dismissed by the Subordinate Judge 
on the ground that he had no juris- 
diction to alter or set aside the decree 
pa'ssed by him, inasmuch as it bad been con- 
firmed by and become, as he says, merged 
in, the decree passed by this. Court. We 
liave been referred to several decisions 
bearing on the question whether a Court 
ot first instance has power to alter or set 
inside its decree after an appeal has been 
filed -against that decree. There seems to 
•be '^bihe- diff^ehce of opinion on the ques^ 
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tion whether a lower Court can enter- 
tain an application for review or to set 
aside or alter its decree while an appeal 
against the decree is pending in a superior 
Court, hut all the authorities seem to be 
agreed that when a decree has been passed 
by the Superior Court the lower Court 
cannot alter or amend its decree. " Now, 
when their Lordships make use of the 
e'cpression all the authorities they are 
evidently referring to the cases which 
were quoted before them by the respond- 
ents to the appeal which they were hearing. 
Those cases as set out in the report are: 
Brij Narain v. Tejbal Bikram Bahadur 
(7), Sankara Bhatta v. Suhraya Bhatta (3), 
Dhanai Sardar v. Tarah Nath Chowdhuri 
(q) and Kumui Nath Roy Chaudhry v. 
Jatindra Nath Chaudhry (8) to which 
have just referred. 

I have now completed the review of tliis 
legal point which has been placed before 
-me. I think that there can be no doubt 
that, on a ])roper survey of the result of 
the decisions to which I have been 
referred and to which I have referred, 
the contention put forward by the learned 
Counsel for the applicant here must fail. 
I am of the opinion that the Munsif and 
the Subordinate Judge were both right 
in the legal decision to which they came, 
namely, that, after the original appeal to 
the Subordinate Judge from the Munsif s 
ex parte order had been dealt with by the 
Subordinate Judge and decided by him 
on the merits, as well as on the question 
of the Munsif’s decision refusing the 
application of the defendant for 

further time, it was not open to the 
Munsif to entertain the application which 
had been made to him to set aside his ex 
parte decree. I think that, further, the 
Subordinate Judge was in no way incorrect 
ill view of the opinion which he had form- 
ed as to the correctness of the Munsif's 
attitude in refusing to entertain the appli- 
cation to re-open liis order, in dismissing 
the appeal which was made to him solely 
on the ground that the Munsif was riglifc 
in considering that the decision of the 
appeal in the original suit had debarred 
him from exercising further jurisdiction 
over the matter. 

This application to me must, tberefare ^ 
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fail with costs, and I must decline to 
interfere. Hearing fee three gold mohurs. 
w. c. A. ApplicaUon failed. 


ALLAHABAD HIDH OOXJBT. 

Second Civii, Appeai, No. 417 of 1921. 

November 15, 1922. 

Present: — ^Mr. Justice Stuart. 

SiTA RAM — PLAINTIFF — ^Appedi.ant 
versus 

REWA RAM AND OTHERS — ^DEFENDANTS — 

Respondents. 

Sale-deed — Recitals — Evidence — Hindu Law — 
Alienation by daughter to pay off mother* e 
debts — Reversioners, whether bound. 

The mere recital in a deed of sale is evidence. 

Nanda Lai Dhur Biswas v. Jagat Kishorc Achaf 
jya Chowdhuri, 36 Ind. Cas. 420; 14 A. L. J. 1103; 
ao M. L. T. 535; 31 M. L. J. 563; (i 9 i 6 ) 2 M. W.N. 
336; 4 L. W. 458; 18 Bom. I,. R, 868; 24 C. L. J. 
487? I P. I4. W. u 21 C. W. N. 225; 44 C. 186. 
10 Bnr. I4. T. 117; 43 I. A. 249 (P. C.). toUowed. 

An alienation by a daughter to pay off her 
mother's debts cannot operate against the interests 
of reversioners. 

Second appeal against a decree of the 
Additional Subordinate Judge of Budaun, 
dated the 31st January 1921. 

Mr. Saila Nath Mukerji, for the Appellant. 

Mr. Harnandan Prasad, for the Respond- 
ents. 

JXJDGFMENT. — There are two main points 
argued in this appeal. The first is that the 
mere recital in the deed of sale is not evidence. 
I think it is evidence in view of the decision 
in Nanda Lai Dhur Biswas v. Jagat Kishore 
Acharjya Chowdhuri (i). But on the next 
point the appeal must succeed. It is this : — 
The alienation was by a daughter to pay 
off her mother's debts. This is not a reason 
for an alienation which can operate against 
the interests of the reversioners. The learn- 
ed Counsel for the respondents would uphold 

(i) 36 lud. Cas. 420; 14 A. L. J 1103; 20 M. I,. 

T.535; 3 * M.h. J.563; (1916) 2 M. W.N. 336; 4 I,. 
W. 458; 18 Bom. L. R. 868; 24 C. L J. 487; i T.h, 
W. 1; 21 C. W. N. 225; 44 C. 186; 10 Bur. L T. 
177; 43 I. A, 249 (P. 


the decree on the point that the suit was 
barred by res judicata, a point which the 
lower Appellate Court has decided against 
them. I agree with the lower Appellate 
Court that the suit is not barred by res judi>- 
cafa for the obvious reason that the original 
suit was by a vendee against one of the daugh- 
ters for partition, to which the other daugh- 
ter was made party. The reversioners are 
in no way bound by decisions against the 
daughters. I, therefore decree this appeal^ 
restore the judgment of the learned Munsif 
and set aside the judgment of the lower 
Appellate Court. The defendants will pay 
their own costs and those of the plaintiffs 
in all Courts. These costs will include 
in this Court-fees on the higher scale. 

Appeal decreed. 

s. D. 


MADRAS mOH COURT. 

Civin Appeai, No. 89 op 1917. 

July 28, IQ20. 

Present : — Sir John Wallis, Kt., Chief Justice, 
and Mr. Justice Seshagiri Aiyar. 

Rao Sahib T. NAMBERUMAL CHET- 

TIAR, BY HIS AGENT C. RAGHAVALOO 
NAIDU— Peaintipp — Appeeeant 
versus 

A. T. RAGHAVA CHARIAR and 
OTHERS — Defendants — Respondents. 

2'ransfer of Property Act (IV of 1882), s. 59, 
— Evidence Act (/ 0/1872), s. 68 — Mortgage-bond 
— A nesting witnesses — Proof, mode of. 

The provision in section 68 of the Evidence Act 
which requires that one at least of the attesting 
witnesses to a mortgage-bond should be called, 
if there is any alive, does not in any way affect the 
requirements of section 59 of the Transfer of Prop- 
erty Act that a mortgage-bond, in order to be 
valid, must be executed in the presence of two 
attesting witnesses. If one attestor only is called 
it is competent for him or for any other witness 
to prove that the execution was in the presence of 
two attestors, and it is not necessary to call two 
attestors. When aU the attesting witnesses ate 
dead, the requirements of the law would be satis* 
fied by any evidence which would show that the 
document was executed in the presence of two 
attesting witnesses, [p. $91, col. 2; p. 392^ cd.. l«] 
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Shamu Patter v. Abdul Kadir Rowthan, 16 Ind. 
Cas. 250; 35 M. 607; i6 C W. N 1009; 23 M. L, J. 
321; 12 M. L. T. 338; (1912) M. W. N. 935; 10 A. L. 
J. 259; 14 Bom. L. R 1034; 16 C. I^. J. 5^; 39 I. A. 
ai8 (P. C.) and Uttam Singh v. Hukam Singh, 38 
Ind. Cas. 651; 39 A. 112; 15 A. L. J. 167. relied on. 

Ram Dei v. MunnaLal, 38 Ind. Cas. 175; 39 A. 
109; 14 A. Iv. J. 1041, and Shib Dayal v. Sheo 
Ghulam, 38 Ind. Cas. 694; 39 A. 241; 15 A. J. 164, 
distinguished. 

Appeal against the decree of the Court 
of the Temporary Subordinate Judge, 
Chingleput, in Original Suit No. 41 of 1916. 

This appeal coming on for hearing on the 
25th and 26th of March, 1918, the Court 
(Abdur Rahim and Seshagiri Aiyar, JJ.,) 
delivered the following 

JUDGMENT. 

Abdur Rahim, J. — I think there ought 
to be a further enquiry into the question 
whether the document, Exhibit Ai, was duly 
executed as required by law. It is a deed 
of mortgage executed to the plaintiff by the 
1st defendant, and it also includes a sub- 
mortgage of properties belonging to defend- 
ants Nos. 3 and 6. There are 5 attesting wit- 
nesses altogether. One of them was examin- 
ed and his evidence was that he was present 
at ^the time of the execution of the deed. 
It was sought to be elicited from him in 
cross-examination that the other attesting 
witnesses were not present at the time of 
execution. The learned Pleader for the 
appellant says that his client was taken 
by surprise and had not sufficient oppor- 
tunity to examine the other attesting wit- 
nesses. It appears that at the earlier stages 
of the hearing they had been summoned 
and were actually present. On the day 
the case was posted for further hearing, 
the Pleader who had conducted the case of 
the plaintiff all along was unable to be pre- 
sent and another Pleader appeared before 
the Trial Judge. It rather seems that that 
gentleman did not quite realise the necessity 
for proving that the mortgagor executed 
the document in the presence of at least two 
attesting witnesses. He asked for an ad- 
journment, but the Subordinate Judge re- 
fused to grant an adjournment and proceeded 
with the case. That is so at least accord- 
ing to the affidavit filed by the appellant. 
The Pleader for the defendants applied for an 
express issue to be raised whether there 
any proof of the due execution of Exhibit 
Ai. This was after the evidence was closed. 
The Subordinate Judge considered such au 


issue unnecessary and reserved judgment. 
Judgment was not delivered until some days 
afterwards, and the Subordinate Judge 
found that the document was not proved 
to have been executed in the manner required 
by section 59 of the Transfer of Property 
Act, that is to say, i.e, in the presence of at 
least two attesting witnesses. It may be 
that that conclusion was right upon the 
evidence as it stood. But I think that a 
further opportunity should be given to the 
plaintiff to examine his other attesting wit- 
nesses to prove the fact, if it be so, that they 
or at least two of the attesting witnesses 
were present at the time of the execution 
of the docun'ent. The first issue which 
has been pointed to us as rai.sins: the question, 
did not in fact raise the question at all. It 
raised the question whether the suit irort- 
gage-bond was true, hona fide, supported by 
con.sideration and binding on defendants 
Nos. 2 and 6 Then no objection as to the 
proper execution of the document was taken 
in the written statement either. The issue 
upon a question of this sort ought to have 
been whether the mortgage-bond was exe- 
cuted as required by the law. 

As regards the law, there can be no doubt 
that section 59, Transfer of Property Act, 
as interpreted by the Privy Council in Shamu 
Patter v. Abdul Kadir Rowthan (i), requires 
that a mortgage-bond in order to be valid 
must be executed in the presence of two at- 
testing witnesses. Section 68 of the Evidence 
Act further requires that one at least of 
the attesting witnesses to a mortgage-bond 
should be called, if there is any alive. But 
that does not in any way affect the require- 
ments of section 59 of the Transfer of Prop- 
erty Act. Section 68 of the Evidence Act 
lays down that in order to prove a 
mortgage-bond, one of the attestors must be 
called. It would be competent for that 
attestor or for any other witness to prove 
that the execution was in the presence of 
two attestors and it is not necessary to call 
two attestors. There may be cases where 
all the attesting witnesses are dead, when 
the requirements of the law would be satis- 
fied by any evidence which would show 
that the document was executed in the pre- 


(x) 16 Ind. Cas. 250; 35 M. 607; 16 C. W. N. 
1009; 23 M. L. J. 321; 12 M. I,. T, 338; (1912) M. 
W. N. 935; 10 A. L. J. 259; 14 Bom. I,. R. 1034; 
X6 C. I<. J. 596; 39 I. A 2X8 (P. C), 
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sence of two attesting witnesses. That is 
the effect of the ruling in IJttam Sinf^h v. 
Hmkam Siii^h (2). Reliance was placed 
by Mr. Venkatasubba Row on the ruling 
in Ram Dei v. Mtmna Lai (3), and Shih 
Dayal v. Shco Ghttlam (<|); and he contends 
that these decisions lay down that if one 
attesting witness is called and he proves 
that he saw the executant execute the docu- 
ment, then it need not be shown that the 
execution was made in the presence of two 
attesting witnesses I am not sure that 
this was what was intended to be laid down, 
for such a proposition would be directly in 
the teeth of section 5 q of the Transfer of 
Property Act. And 1 may mention that it 
does not appear from the reports that the 
learned Judges bestowed sufll dent attention 
to the judgment of the Privy Council in 
Shamil Pntiev v. Abdul Kadir Rowihan (i). 

1 think, therefore, that there should be 
a further enquiry into the question whether 
Exhibit ' Ai was properly executed in accord- 
ance with the requirements of the law, and 
it will be open to the parties to adduce fresh 
evidence on the point. The other questions 
will be dealt with on receipt of the finding. 

The finding will be submitted within two 
weeks after the re-opening of this Court, and 
10 days will be allowed for objections. 
Defendants Nos. 2 and 6 are under the 
circumstances entitled to costs of this hear- 
ing, whatever may be the ultimate result. The 
appeal is not pressed against the 3rd defend- 
ant. It is, therefore, dismissed with costs 
so far as this defendant-respondent is con- 
cerned. 

Seshagiri Aiyar, J. — I agree. I wish to 
say a word about the contention raised by 
Mr. Venkatasubba Row that on proof by 
one attesting witness of the execution of the 
mortgage-bond there is a presumption that 
it is a valid one. In my opinion, this is 
mixing up two distinct questions, one relat- 
ing to the validity of the document which 
is controlled by section 59 of the Transfer 
of Property Act, and the other relating to- 
proof of tlic document which is governed 
by section 68, Evidence Act. Section 68 is 
an onerous provision. Under section 67, 
a document can be proved by an}^ witness. 

(2) 38 lud. Cas. 651; 39 A. 1 1 2; 15 A. b. J. 167, 

(3) 38 Itid. I ,. 39 A. 109; 14 A. b. J. 1041. 

(4) 3$ Ind, Cas. C34; 39 A 241; 15 A. b. J . 164. * 


Under section 68, it is necessary that a parti- 
cular class of witnesses should be called in 
order to prove a document which is required 
by law to be attested. Therefore, this 
provision does not do away with the necessity 
of showing that the document is valid. A 
document may be proved as required by 
section 68 and put on record Nonethe- 
less in order that a decree may be founded 
on it. it must be shown to be valid; and for 
this purpose we must go to section 59 of 
the Transfer of Property Act. That section 
lays down that unless a mortgage is attested 
by two witnesses, there cannot be a proper 
mortgage. Mere proof by a single witness 
that it has been executed, cannot enable 
a party to get a decree on the mortgage, 
unless it is also shown that at its execution 
the document was attested by two witnesses. 
The decision in Ram Dei v. Mu nil a Lai 
(3) and another decision of the same Court 
in Uttam Singh v. Hukani Singh (2), if I may 
say vSo with respect, do not seem to have 
recognised that before a person could obtain 
a decree upon a mortgage it must be proved 
to be valid. The learned Judges were deal- 
ing only with the mode of proof and not with 
the validity of the document. As pointed 
out by my learned brother, the decision in 
Shamu Patter v. Abdul Kadir Rowthan (l) 
leaves no room for doubt that in order that 
a decree may be founded upon a mortgage- 
deed, it should be proved to have been exe- 
cuted by a person and also attested by two 
witnesses. These requirements are wanting 
at present on the evidence let in. 

I wish to say nothing more about the way 
in which the case has been conducted in the 
lower Court. It seems to me that this is a 
fit case for giving the party an indulgence 
on the condition imposed by my learned 
brother. 


In pursuance of the order contained in 
the above judgment, the Temporary Subor- 
dinate Judge of Cliingleput submitted a 
finding that the mortgage was properly 
executed in accordance with the require- 
ments of law as laid down by their Eord- 
ships. 


• This appeal came on for final hearing,' 
aftet the return of the finding bf the loWer 
Court upon the issue referred by this Court 
for trial. ^ ^ / 
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Mr. P. Venkairamana Rao, for the 
Appellant. 

Mr. T. P. Ramachandra Iyer, for the 
Respondents. 

jtnDQlHENTo — This litigation has taken 
a somewhat unfortunate course, but 
we feel bound to give effect to the 
clear legal principles which, in our 
judgment, apply to the case. The 
plaintiff obtained leave to institute a suit 
against the first defendant on a mortgage 
by the first defendant of certain properties, 
one of which was alleged to be within the 
original jurisdiction of this Court. Here, I 
may say in passing that it appears to us to 
make no difference whatever as to the juris- 
diction of this Court whether or not the mort- 
gagor had a good title to the property situ- 
ated wdtliin the jurisdiction of this Court, 
What he did was, he mortgaged his interest, 
such as it w^as, in immoveable property 
situated within the jurisdiction of this Court, 
and that, in our opinion, was quite sufficient 
to give this Court jurisdiction to give leave. 
However, that is really not a question which 
arises here. The plaintiff . obtained an ex 
parte decree against the first defendant and 
having apparently heard that the first de- 
fendant was not a full owner but a mortgagee 
of some of the items of the properties includ- 
ed in the mortgage, he apparently obtained 
from Mr. J ustice Bakcwell an order to insert 
in the decree a direction for an enquiry as 
to what was the interest of the mortgagor 
in the said mortgaged properties. In our 
opinion such an enquiry could only be for 
the purpose of settling the sale procla^ nation 
and in no way affected the right of the plaint- 
iff decree-holder to proceed to the execution 
of his decree. If he had brought the prop- 
perties to sale after that enquiry and either 
purchased them himself or any one else 
had purchased them, then that auction- 
purchaser could have proceeded to enforce 
his rights against the mortgagors of the first 
defendant as to those items by bringing 
a suit for sale when they would have had to 
exercise their right of redemption or to allow 
the suit properties to be sold, and in that 
way, the rights of the parties would have 
been fully worked out. What the plaintiff 
was advised to do was to obtain a stay of 
execution of the Original vSide Decree and to 
file a fresh suit in the District Court of 
Cliingleput against the mortgagors of these 


items and. also, as regards some other items 
to join alienees subsequent to himself, with 
regard to whom he alleged that he did not 
know of their existence when he brought 
his suit in this Court. Here again it was 
unnecessary to bring another suit because, 
if the first decree had been executed, as the 
subset] uent alienees were not parties to 
the suit they might, if so minded, have sued 
to redeem tho.se items from the auction- 
purchaser on suitable terms. If they did 
not choose to do so, the purchaser would re- 
main undisturbed. There was, therefore, no 
necessity for the plaintiff to bring this second 
suit and there is no ground in law for -his 
doing so. If the second suit had been 
brought after an order absolute of the sale 
was obtained against the ist defendant in 
the first suit, then it is perfectly clear that 
the original cause of action would have been 
merged in the decree and that no subsequent 
suit could be brought against him ; and, 
even supposing that, as alleged for the appel- 
lant, the second suit was instituted before 
the making of the order absolute in the first 
suit, still in our opinion, the provisions of 
section ii. Civil Procedure Code, are suffi- 
cient to prevent the plaintiff from instituting 
a suit about an issue which had been tried 
,and decided in a previous suit in this Court. 
The present suit, in our opinion, both as 
against the ist defendant and as against 
the subsequent alienees against whom the 
auction-purchaser in the first suit will be 
entitled to enforce his remedies in execution 
of the decree in that suit, is entirely 
misconceived. 

On this ground, the suit fails and 
the appeal must be dismissed with the costs 
of defendants Nos. 2 and 6 one set. 

v. N. V. 

w. c. A. Appc’d dismissed . 


ALLAHABAD HIGH COTTBT. 

Second Civii, Appeai, No. 987 of 1921. 
December 20, 1922. 

Present: — Mr. Justice Gokul Prasad, 
AMAR DKO PANDE and others— 
Peaintiffs— Appeeeants 
ver ms 

GAYA PANDE— Dependant— 

, , ; . Respondent. ' 

P A ci ,{, J X of 887h 
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Sch, 1 1, Aft. 42— Two persons mortgaging property 
belonging to one of them--*' Joint mortgagors** 
— Personal liability. 

Where two persons join in mortgaging the proper- 
ty belonging to one of them, they are “joint mort- 
gagors' within the meaning of Art, 42, Schedule II, 
to the Provincial Small Cause Courts Act. 

A mortgage carries with it a personal liability. 

Miisaheb Zaman Khan v. InayatUllah 14 A. 513; 
A.W.N. (1892) Bo; 7 Ind. Dec. (N.s.) (>98, followed. 

Second appeal against the decree of the 
District Judge, Ghazipore, dated the 14th 
April 1921. 

Mr. A. Sanyaly for the Appellants. 

Mr. Baleshwari Per shady for the Respond- 
ent. 

JUDGUENT. — This is an appeal by the 
plaintiffs for recovery of a certain sum of 
money which they had paid for the defend- 
ants. The facts are briefly as follows: — 
Two persons, Tulshi and Gaya Prasad, exe- 
cuted a deed of mortgage in favour of one 
Ram Saran Singh on the 4th of July 1903. 
Under the terms of this mortgage each of 
the executants was liable to pay a definite 
amount out of the total consideration of 
Rs. 295. On the 17th of August 1907 the mort- 
gagee got a preliminary decree for sale against 
both the mortgagors. This decree was made 
final on the 9th of October 1909 against both 
the judgment -debtors. The property was 
put up for sale and Tulshi having died his sons, 
the present plaintiffs, paid up the amount 
of the decree and thus saved their own prop- 
erty and the person of the defendants 
from further liability. They have now 
sued for recovery of the amount payable 
by the defendants. The claim was decreed 
by the Court of first instance but has been 
dismissed by the lower Appellate Court. 
The plaintiffs come here in second appeal. 
A preliminary objection has been taken by 
the defendant-respondent that no second 
appeal lies, as the suit was of the nature 
cognizable by the Court of vSmall Causes and 
valued at less than Rs. 500. On behalf of 
the appellants reference is made to Art. 
42 of the Second Schedule of the Provincial 
Small Cause Courts Act, which runs as 
follows: — “A suit by one of several joint 
mortgagors of immoveable property for 
contribution in respect of money paid by 
him for the redemption of the mortgaged 
property.*' At the first sight this seems to 
exclude the case from the cognizance of a 
Court of Small Causes, but it is urged on 
behalf of the respondent that> as a matter 


[19*3 

of fact, there are no co-mortgagors here. 
Instead of executing two mortgages or two 
documents the two executants joined in 
executing this mortgage although the prop- 
erty of one of those only was hypothecated. 
As the property of one of the executants 
only was hypothecated it is contended that 
the two were not joint mortgagors, and, 
therefore, Art. 42 would be inappUcable. 
Nevertheless both of the executants joined in 
executing this document and I think they 
can be brought within the words “ joint 
mortgagors*' as used in Art. 42. It is 
contended that as one of the executants had 
no interest in the mortgaged property and 
did not purport to transfer any interest 
therein, there was no mortgage on liis behalf. 
As I have already said, it is quite true 
that the property of one of the executants 
only was mortgaged but the two executants 
were Hable personally also for re -payment 
of the money. Under these circumstances 
the mere fact that the property of one of 
those persons only was mortgaged makes 
no difference, as both of them remained 
joint mortgagors. I, therefore, disallow the 
preliminary objection. 

Coming now to the merits of the appeal 
I am of opinion that this appeal must prevail. 
The learned Judge of the lower Appellate 
Court has proceeded on an incorrect assump- 
tion of law, namely, that in India a mortgage 
does not carry with it a personal liability. 

I do not know where the learned J udge has 
got hold of this pro]>osition of law. So far 
as this Court is concerned it is concluded 
by an authority of a Division Bench. See 
the case of Musaheh Zaman Khan v. Inayat 
Ullah (i). So that the whole fabric of the 
learned District Judge's judgmmt falls to 
the ground. It is not denied that a certain 
amount of money wai payable by Gaya 
Prasad, defendan^, and another sum was 
payable by the plaintiff’s fath-r Tulshi. I, 
therefore, allow the appeal, set aside the de- 
cree of the lower Appellate Cou.t and remand 
th^ case to that Court to be restored to its 
original number and to be tried according 
to law. Costs here and hitherto will abide 
the event. 

s. D. Appeal allowed. 

(1) 14 A. 513; A. w, N. (1892) 80; 7 Ind. Dqc, 
(N. s.) 698, 


INDIAN CASES. 



395 


VoL 71] nCDIAN CASES, 

BHOI/A PANDEY V. RAM BILAS PANDEY. 


PATNA HiaH COURT. 

Appeai, from Appei^eate Decree 
No. 531 OF 1920. 

January 31, 1922. 

Present: — Justice Sir Jwala Prasad, Kt. 

BHODA PANDEY and others— 
Defendants— Appeeeants 
versus 

RAM BILAS PANDP:y and others— 
Plaintiffs — Respondents. 

Bengal Estates Partition Act (V of 1897) 
— Holders of plots of zarait land paying 
neither revenue nor rent — Partition — Rent deter» 
mined and embodied in Record of Rights -LiabUiiy 
of holders of plots to pay rent— Presumption, 

The purchasers of separate plots of certain 
zarait land neither paid any revenue to Government 
nor any rent to the proprietor within the ambit 
of whose Zemindari the plots fall. On proprietor's 
application under the Estates Partition Act^ it 
was determined that the holders of the plots were 
liable to pay the same rent as was payable for the 
lands of similar nature in the vicinity; and as the 
result of this determination their status was shown 
in the batwara Record of Rights as that of tenure- 
holders : 

Held, that unless the presumption raised by 
the Record of Rights in favour of the proprietor was 
rebutted the holders of plots were liable to pay 
a fair and equitable rent as embodied in the 
Record of Rights. []) 399» col. 2.] 

Api)eal from a decision of the District 
Judge, Shahabad. 

Messrs. K. Sahai, S. Dayal and Bnj 
Kishore Prasad, for the Appellants. 

Mr. Parmeshwar Dyal, for the Respond- 
ents. 

JUDGMENT.-- The defendants are the 
appellants. They are aggrieved by the 
decision of the District Judge of Shahabad, 
dated the 19th March 1920, who in agree- 
ment with the decision of the Munsif, 
dated the 28th April 1919, has decreed the 
plaintiffs’ Suit No. 9 of 1918 for arrears of 
rent. 

The area concerned in the suit is a holding 
of 5 bighas 2 kathas 14 dhurs in a village 
Sabbalpur (Touzi No. 818). The holding 
bears Khata No. 1641 in the last Sur^’^ey 
Record of Rights and Khasra Nos. 2421, 
1494 and 1454. The rent claimed is with 
respect to the year 1324 Fasli at the rate 
of Rs. 4 per higha. The defendants-appel- 
lants contend that the plaintiffs are not 
entitled to recover rent at a rate exceed- 
ing 14 annas 6 pies per only 

question, therefore, l^re us is what is 


the rate of rent for the holding in question. 
The point raised in the present case is ex- 
tremely^ difficult and has no authority or 
precedent to guide us in the determination 
thereof. 

In order to appreciate the point raised 
in the case it is necessary to give briefly 
the history of the land in question. The 
estate Sabbalpur to which the land in 
question appertains belonged at one time 
to Bhai Haran and A jit Singh each own- 
ing 8-annas share in it. Bhai Haran 
mortgaged his Zemindari rights to certain 
persons keeping his possession over 141 
bighas odd of zarait land. Subsequently, 
the mortgagees came to purchase the mort- 
gage interest of Bhai Haran and 141 bighas 
of zarait land also by transfer came to be 
held by different persons. The defendant’s 
father came to hold 4 bighas 15 kathas of 
the zarait land which is the subject-matter 
of dispute in the present case. The 
Government revenue of the entire estate 
used to be paid by the transferees of the 
Zemindari interest, inasmuch as they got 
their names registered in Register D of 
Collectorate. The holders of the zarait 
land aforesaid did not pay in Government 
revenue and their names were not regis- 
tered in Register D, inasmuch as they did 
not hold any aliquot part of the estate 
but only small parcels of land in bighas and 
kathas, there being no provision in the 
Land Registration Act for the registration 
of parcels of land. 

The defendants hold the land in question 
by virtue of a sale-deed (Exhibit C) dated 
the 17th November 1878 in favour of their 
ancestors with respect to 12 bighas of land 
of which the disputed 4 bighas odd is a 
part. 

The result was that the holders of the 
zarait land indudiug the defendants never 
paid revenue to Government or rent to 
the proprietors whose names were regis- 
tered in the Collectorate. The entire reve- 
nue used to be paid by the recorded pro- 
prietors. On behalf of the recorded pro- 
prietors, therefore, a suit was brought in 
the year 1898 to recover from the holder 
of the zarait land including the defendants 
proportionate revenue with respect to the 
land held by them by way of contribution ; 
that litigation ended with the judgment 
of the High Court of Calcutta^ datra the 
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22nd April 1904, confirming those of the 
Munsif and the District Judge of vShahabad. 
The reason for refusing the recorded pro- 
prietors a decree for contribution was 
stated by the High Court to be that there 
was “nothing whatever to show that the 
assessment of Crovernment revenue was 
made on any basis or that at the time of 
the Permanent Settlement there was any 
such calculation by which the rev'cnuc for 
which the zarait land was liable was held 
to bear to the total revenue assessed the 
same proportion as the area of these lands 
nor to the total area of lands then under 
calculation Their Dordships of the Cal- 
cutta High Court further held that the calcu- 
lation on such a basis “ is entirely contrary 
to the principles under which tlie revenue 
was assessed on estates at the Permanent 
Settlement”. The High Court dismissed 
the appeal “ leaving it to the appellants 
to take steps as they may be advised in 
the Revenue Courts in order to have tlie 
revenue assessed on their share in the estate 
or on the zarait land held by the? defendants”. 

Following up the suggestion of the High 
Court, some of the recorded proprietors, 
who were ])laintiffs in that litigation, insti- 
tuted proceedings before the Collector for 
a partition of the estate. Objections of 
various character v/ere made by difierent 
persons objecting to the partition of the 
estate. We are, liowever, not concerned 
with all of them, except those which relate 
to the objections to the partition of the 
estate on the ground that the original pro- 
prietors had alienated their z.miif land 
without specifying the Government reve- 
nue payable by them. That objection 
was disposed of by th. ‘ Deinity Collector 
0.1 the 17th of January 1913 (hAhibit K) 
and by the Commissioner on the 17th June 
H)i^> (Uxhi'jit 7). Tiv-’ objection was treat- 
elas one under section 14 of the Instates 
Partiti m Act ( \ct V of i8(}7^ and was 
overruled end the partition of the e^-date 
continued. The ^ omtuissioner does not 
refer to this point at all, but the following 
observati m of the Deputy Collector appears 
to relate to the za^oit lands in ijuestion. 
Says the !’)eputy Collector — What is the 
present condition of the 141 and 

kalJias of ^>arail lands alluded to above.. 
Neartv 40 Idghas 11 khatas and 12 dhurs 
have ^already been ' consolidated , with .the 
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tenancy lands Tvith attested rents and the 
remaining loi Inghas and i khaia and 8 
dkurs are held by no less than 43 men. 
The iie\'t ((uestion is what should *te the 
status of these men. Are they to be treated 
as putni proprietors, or tenure-holders 
or tenants ? Apparently they do not appear 
to have paid aii}^ rent or revenue since 
the transfer of those lands but when they 
were served with notices by this Court 
at the instance of I>abu Mahanand Sahay 
callin." on them to state if they had any 
obiectioii to contribute "the pro- 

portionate revenue in the shape of rent 
through the existing proprietors of Bhai 
Haran Singh’s patti, they generally express- 
ed their w'illingness to pay rent up to the 
extent of the projortionate revenue. 

The fact that the holders of over 
40 Indian of such lands liav^e already allowed 
tliemseives to ]/e treated as tenants in the 
recent Record of Rights is also a significant 
one. \\ hen J^abu Mahanand .Sahay and 
otliers •'lied them for the recovery t)f the 
revenue paid for them bv them ard the 
case went up on appeal before Mr. Justice 
Brett and Mr. Justice Woodroffe they staled 
that tliey had no objection to pay rent 
up to the extent (»f the proportionate reve- 
nue. llius it is quite (dear that the holders 
of the 101 hipjuis and odd kathcin of the zarait 
lands have no objection to pay lagan to the 
proprietors up to the extent of the propor- 
tionate revenue, which has been ascer- 
tained at Rs. 03 - 1-9 of lui bighas i kaiha 
and 8 d/inrs, the calculation being made 
at the total assets due from them, viz., 
Rs. 4.2J-2-6. Some of these lands have beep 
settled b\^ the farzidars with the tenants, 
the rents paid by whom have already been 
alluded to in the recent Record of Rights, 
and in these cases the alluded rents have been 
taken on the assets of those lands; in 
the case of lands which are still in the khas 
possession ot ih^ farzidars the rate of assess- 
ment has been fixed at Rs. 4 per higha on 
an average, regard being had to the rents 
paid for similar lands with similar adva.n- 
tages in their vicinity. The details of loi 
btgkas I katha 8 dhurs are gi\'en below/. 
Total assets Rs. 395-2-6; area loi highas 
I kaiha 8 dhurs. The proportionate revenue 
per kigha work.*? put to 14 apnas 6 pies at 
vripph^the farzidars shall bave to. pav the 
Ri'oprMors pt . Haran ^ Singhs 
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for the lands held by them 

To me it seems that the stntus of the ]>rc- 
sent erazidars is just like that of mokanari- 
dar^ when they* will pay a small rent ccjui- 
valent to the propottionate re\-eniie on the 
lands held by them, as at the time of the 
creation of the mukarrari leases a liaiidsome 
salami is taken by the landlotds. In the 
present case also a sum of Rs. io.ck'o was 
paid by Janki Prasad Sin.uh at the very 
outset. Thus it will appear that these 
eraziiars are not independent of the pro- 
prietors and their lands form luirt of the 
Touzi, the entire revenue on whicli has been 
hitherto paid by the rec^istered jnoprhtors 
without intermission. Thus again foi the 
safety of the Government revenue and its 
punctual realisation it would be most un- 
wise to treat such a laree number of men 
each holding one or two biyjias ot lands 
as piiini proprietois, specially when they 
had hitherto betrayed by their action and 
without utter reluct a nc(‘ to be brought 
under the category. In tlie circumstaiv'es 
slated the propriel ors of the paiti, Llhai Ilai an 
Singh and Rachnii Narain Singh, cannot 
further for the i)urposes of tlie partition 
be consideied as out oi possession ol i«u 
bigha^ 1 kaiha and 8 dhuvH oi th,e zaratt 
lands when they have kept their proprietaiy 
title alive l>y paying the entire revenue 
all along.” 

The idaintiffs also who were defendants 
in the litigation refened to above, which 
was finally concluded by the judgment of 
the High Court, in parag^apli j of their 
written statement (Exhibit Iv) gave an idea 
of what the proportionate leveiiue should 
be, namely, 9 annas 8 dams (government 
revenue and .a annas 4 dams road- cess 
(Total II annas iz dams). 

In the year 1901, onliehalf of the plaint- 
iffs a Rond Cess Return (Exhibit E) was 
filed showing the rate of rent of the 
zarait land, held by them a.s well as by the 
defendants, to be Re. i per hiy^lia. The 
Survey Record of Rights, which was published 
on 9th of August 1912 (Exhibit I, J and i.j) 
^hows that the defendants were recorded 
as tenure-holders and the land in .suit was 
shown as bakdshi erazidars. No rent was 
mentioned in the column provided for it. 
The baiioara raibandi and the khasra 
showed that the lands in suit were assesvsed 
a^t,the rate of Rs» 4 per higha and that; they 
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■were allotted to the paiti oi the plaiiitifi* 
The plaintiffs tlius became, after the 
tion in which delivery, of posse.vsion was 
effected in 39/7. ihe j() annas proprietors 
of ihv estate in which the lands in suit are 
situate. The present suit was instituted 
soon after the bahi'.tni dakhaldchani for 
the arears of rent IVir the year 1324 Fasli, 
The claim of the plaintiff is,, therefore, 
based entirely upon tlie balzu’ara khasra 
and the khatian. 

The defendants’ case is that they were 
proprietors in tins estate to the extent 
of the zarait hinds held l^y them and they are 
ne>t liable to pay to the plaintiffs anything 
beyond the proportionate revenue, and 
tbeir case is based u]) 03 i the remarks of 
Hie Deputy Collector in his order of the 
15th ol January’ . 1915, in which he said 
that the ])ropoi lion ate revenue per hiylia 
of the zarait lands would be 14 annas t) 
pies. The defendants have accepted their 
status to be that of tenants, and have aban- 
doned the ])ositK)n of proprietors which they 
originally elaiimv]. They may be proprie- 
tors within the delinition of the term in 
section 3, clause (v) of the Estates Parti- 
tion Act, as being owners of the land in disr 
pnte, whether or not they were recorded 
proprietors of the estate. The word ** re^ 
corded-proprietor ” had a peculiar mean- 
ing in the Partition Act as being a person 
whose name is registered on the Collect.orv 
ate’s General Register 01 the revenue pay- 
ing land$ as pro])rietor of an estate or of 
any share or interest therein (clause (vi) of 
section 3). g'he defendants were certainly 
not the recorded proprietors and as such 
they were not entitled to claim partition of 
their estate in the estate to the ex'teiit of 
the zarait lands held by them (vide section 
5). They were also not entitled to have a 
separate estate allotted to them on partition 
at the instance of tiie other recorded pro- 
prietors (vide sQctiou ^j). “An estate” means 
all lands which are borne on the Revenue 
Roll of a Collector as liable for the payment 
of one and the same demand of land-revenue* 
The lands held by them were certainly 
responsible for the payment of Govern- 
ment revenue, inasmucli as they were 
eluded in tlie estate, and when an estate 
is declared to be partitioned oU the lands 
appertaining, thereto Eayq to be tsdren 
iuto ^.wuutaud ixmt allotted to the' 
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recorded proprietors of the estate. The 
proceedings start with a survej’ of all the 
lands and a preparation of the Record of 
Rights under Copter VI of the Act. Under 
section 45 the Deputy Collector is bound to 
make a survey and prepare a record of 
existing rents and other assets of all lands 
included in the estate. Similarly, under 
section 46, clause (d), the assets of the land 
in question had to be determined and stated. 
Under section 47 the Record of Rights pre- 
pared is published, and that record siows not 
only the existing rents but also the other 
assets of the estate. The Record of Rights 
prepared under the Chapter is then locally 
published under section 48 of the Act, 
and a copy thereof is given to each landlord 
and tenant of the entries relating to the 
estate, tenure or holding. These pro«visions 
are similar to those contained in the Ben- 
gal Tenancy Act, Chapter X which relates 
to the preparation and publication of the 
Record of Rights between the landlord and 
the tenant. The difference between the 
two records, the one prepared under the 
Estates Partition Act and the other under 
the Bengal Tenancy Act, is this that, while 
the latter records the status of the landlord 
and tenant, the former records the status 
of a proprietor and other persons who need 
not necessarily be landlords or tenants. 
In the Bengal Tenancy Act Records the rent 
stated by the landlord and that stated by 
the tenant and as attested by the Survey 
and Settlement Ofi&cer is recorded. In the 
Record of Rights prepared under Chapter 
VI of the Estates Partition Act, in addition 
to the above, the assets of all other lands 
are recorded. There was no relationship 
of lancBord and tenant between the plaint- 
iffs and the defendants before the partition 
of the estate. In the partition proceedings 
the defendants could not be allotted a sepa- 
rate estate representing the interest owned 
by them in the estate, inasmuch as they 
did not hold any share of the estate but 
only some parcels of lands. The lands 
held by them, as observed above, had ne- 
cessarily to be taken into account and those 
lands were allotted to the share of the re- 
corded proprietors. The assets of those 
lands had to be determined in order to 
efitect the partition of the different interests 
held by several recorded proprietors. 
The .word ''aieets'! haa ben defin ed in 
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section 3 clause (xv) to be in the case of 
land held by cultivating raiyats the rent 
payable by them,** and in the case of 
land which is occupied by a proprietor 
the rent which might reasonably be ex- 
pected to be payable by cultivating raiyats 
if the land were occupied by them **. The 
lands in the present case were held by the 
defendants as proprietors and the assets 
mentioned in the partition Record of Rights 
is the rent which might reasonably be 
accepted to be payable by the occupancy 
. raiyats ; in other words, Rs. 4 per higha 
mentioned as assessment of the land in 
question by the batwara records is one 
which the holders would have, therefore, 
to pay to the proprietors for the use and 
occupation of the land. The Record of 
Rights prepared under Chapter VI of the 
Estates Partition Act raises a presumption 
in favour of its accuracy, in the same way 
as the Record of Rights prepared under the 
Bengal Tenancy Act, and every presump- 
tion as to its having been carried out 
according to the rules and of its having 
been duly published will arise remains in its 
favour. From the fact that the publication 
of the Record of Rights has not been ques- 
tioned in the present case and as held by 
the Courts below, the defendants must be 
presumed to have knowledge of the parti- 
tion proceedings. The Record of Rights raises 
a strong presumption that the rent payable 
by them to the recorded proprietor with 
respect to the land in question must be 
that entered in the batwara papers. The 
Survey Record of Rights, which was finally 
published in the year 1912, also defined 
the status of the defendants as that of 
tenure-holders and not of proprietors. 
Whatever the position of the holders of 
the zarait lands might have been originally 
when the zarait lands and the Zemindary 
rights with respect to the lands held by the 
tenants were separately treated by the 
original proprietor of the estate, Bhai 
Haran Singh, it is clear that during the 
survey and the partition proceedings, that 
is, during 1912 to 1916, the defendants 
gave up their status, if any, of holding the 
lands as proprietors and accepted the po- 
sition of teunre-holders or tenant^, in other 
words, they accepted their liability to pay 
rent to the recorded proprietors of the 
estate. Had they been recognised as pro* 
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prietors of the estate they would have been 
made liable to pay revenue to Government 
and the only proceeding in which their status 
as proprietors could l-e recognized was the 
partition proceeding which prepared the 
khewats, that is, the interest held by the 
proprietors ; the Record of Rights, that is, 
the interest held by the intermediate holders 
of lands, namely, the tenure- holders and 
tenants and others. The Estates Parti- 
tion Act has not recognized them, and in 
fact could not recognize the defendants 
as proprietors of the estate. This liability 
to piy rent is also not disputed before me. 
It has not been disputed in the Couits 
below also. 

The only question raised by the defend- 
ants is that they should pay rent calcu- 
lated at the rate of the proportionate reve- 
nue payable with respect to the lands in 
suit. The Deputy Collector, no doubt, at 
one place observed on the 15th of January 
1915 that the proportionate levenue 
of the zaraii lands would be 14 annas 6 pies. 
This, no doubt, the defendants admitted 
and they were willing to pay and arc still 
willing to pay. The ]>laintiffs, on the 
other hand, say that the responsibility to 
pay direct y revenue to the Government 
is now borne by them and for the default 
of even a pice in the payment of revenue 
made by them, the entire interest of the 
estate held by them would be jeopardized 
and sold up by the Collector The levenue 
sale will not in any case affect the interest 
of the defendants, but they will continue 
to hold the lands in suit as intermediate 
holders, namely, tenure-holders or tenants. 
Therefore, the plaintiffs contend that the 
risk that they have now undertaken, or 
which has been imposed upon them by the 
partition proceedings, by being directly 
liable to the Government for the payment 
of revenue, must be compensated by allow- 
ing them the rate of rent of the lands 
from the defendants in the same way as 
that payable by the tenants of similar lands 
in similar circumstances. It may be, on 
the other band, contended by the defend- 
ants that the assets determined by the 
Collector in the partition proceedings and 
the Record of Rights prepared by him are 
for the purpose of the partition cannot 
be a binding and conclusive document 
determining ^e relationship between the 


plaintiffs and the defendants, or for the 
matter at that between the proprietors 
and the tenants. There is a good deal of 
force in this contention. It is true that 
the batwara Record of Rights is not 
conclusive. It raises a presumption and 
a rebuttable presumption. The plaintiffs, 
therefore, had got in their favour the pre- 
sumption of the entries in the batwura 
papers as to the rate of rent 
payable by the defendants to them. They 
have also the presumption of the Survey 
Record of Rights of their liability to pay 
rent. It is open to the defendants to re- 
but that presumption. They must pa> 
a fair and e<iuitable rent for the use and 
occupation of the lands under the plaintiffs 
who are the recorded proprietors anrl are 
liable to pay revenue to the Government. 
What must be that fair and equitable rent ? 
The Civil Court will not have the same ad- 
vantages as the Revenue Court had in the 
partition proceedings to determine the fair 
and equitable rent of the lands in consider- 
ation o\ the rent payable by the lands in 
the vicinity and with similar advantages. 
The Deputy Collector in his order of the 
15th of January 1915 has also referred to 
the rate of Rs. 4 as payable by the tenants. 
The Survey Record of Rights has aU-o deter- 
mined the rate of Rs. 4 with respect to 40 
bighas of the lands out of 141 bighas of 
zarait lands. The rate of rent of the other 
lands in similar circumstances has also 
been found by the batwara to be Rs. 4 a 
bigha. Therefore, the rate now claimed by 
the plaintiffs based upon the entries in the 
batwara proceedings cannot be said to be 
inequitable and must be presumed to be 
fair. The defendants, no doubt, could 
succeed if they were in a position to show 
that they are not liable to pay under any 
express provision of law any rent in excess 
of the proportionate revenue upi)n these 
lauds ; but they have failed to do so. 
Nowhere in the Partition Act has it been 
stated that the original proprietor of cer- 
tain parcels of land should pay rent to the 
recorded -proprietor, in whose iakhta his 
lands fall, proportionate to the revenue. 
If they were to pay rent proportionate to 
the revenue they will acquire the same 
status as a proprietor; but under the 
partition their position is now to be* dero- 
gated to that of a tenant. In the case of 
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land which has fallen to the patti of one 
proprietor, and is allowed to remain in 
occupation of another proprietor, Chapter IX, 
sections to 60 declare that the rent 
payable by the latter to the former would 
be on the basis of the assets recorded by 
tlie Deputy Collector. (.)n that principle 
also the defendants in the present case 
should pay to the plaintiffs rent in accord- 
ance with the Survey Record of Riv-hts. 
As to the value of the Records of Rivlits 
prcipared under tbe Estates Partition Aet, 
vide, Raziuddin Hussain v. Taharal Hussain 
(i), Bahuria Janakdulari Kuar v. Bindcs- 
wari Gir (i), Nandkishorx Siw>h v. 
Malhu^a Saint (3), Gulab Chand v. 
Salck Hussain (.^), Dcbi I.al Sah v. 
Ram Bibeki S>nf>lt (5), Jagdco Nafain Sniok 
V. Bulaki Gopc (b). The principle niav 
also be deduced from the decision in the 
case of Nawah Begum v. Ruslum Khan h). 

Therefore, it apjjears to me that there is 
no error in law in the decision of the Courts 
below. I have already said that th.e case is 
of first impres.sion. I am also alive to the 
principle that the rate ot rent payable by a 
tenant depends upon the contract, e.v- 
pressed or implied, between the landlord 
and the tenant. In the present case, there 
is no such contract. A contract may be 
implied by a course of conduct evidencing 
the payment of a particular rate of rent'. 
This is not a case of this kind. No rent 
was previously paid by the defendants to 


liabie to pay rent for the use and occupa" 
t'on of The same. The rent has been deter- 
mined in the ] 3 roc.'“edinys under the E-tates 
Partition Act to be that ])aynble by the 
lands of similar nature in the vicinity. 
111? defendants must, therefore, p.iy the 
fair and cpuitable rent as embodied in the 
Record ol Rights. On these jirinciples 1 
have been able to overcome tlie difficulty 
which I lelt in the beginning in the case, 
and I conhrm the derreo-: passed bv the 
Courts below with costs. 

Mr. Parmcshwar Dyal noints out with 
respect to Kkah No. 7 si, in Suit \o. 9, 
that there has been a mistake in the jne- 
paration of the decree in the C-jiirt telow, 
inasmuch as that decree is not in accord- 
ance with the iudgment. The judgment 
mentions Rs. i-.S tor the entile holding 
whereas in the decree tin* ren'*’ has been 
calculated at the rate of Rs. r-S i>ei hi;ha. 
lire mistake, il any, corrected 

by the Court below and the decree mu-;t 
be brought in accordance \vith tlie hid"- 
ment. ■' ’ ’• 

Decree confirmed. 


\ 


.the plaintilTs. The rate o! rent payable 
by a tenant to the landlord may als.o be 
determined in a suit and the decree 
passed in the .suit may be the founda- 
tion determining th? contract between the 
parties to pay rent at the rate embodied 
in tbe decree. This also is not the ease 
■her . The position claimed by the defend- 
ants was that of a proprietor of certain 
earail lands. This, of cour.se, is a case where 
.by the operation of law the defendants 
occupy the land within the ambit of the 
■Zemindar! of the plaintiffs and they are 


(i) 13 Ind. Cas. 498 ; 16 C. L. J. 19. 
(r) 57 In'd. Cas. 328; i P. b. T. 374; 
•J. 456; (1920) Pat. 355; 

(3) 65 Ind. Cas. 586; 3 P. I„ T. is; 

I. R. (Pat ) 193 - 
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ALLAHABAD H OH COURT, 

Skcond Civti, Apprai, No. 4*19 1921 

November 16, 19:^2. 
Present.-— Mx. Justice Stuart 
MUHAMMAD ADTAF ALI KHAN— 
Defendant— Apperrant 


Rani PHOOD KUNWARI- Plaintiff— 

RESPONBKNr. 

Landlord and tenant -Lease of a^YicMltnval land^ 
Possession of whole leased area not given to Ic'.sec — 
Lessees remedy -Reduction of rent-Suit for 
damages— Jurisdiction of Civil and Revenue Courts, 
^ A lessee of agricultural land, if not given posses! 
Sion of a portion of the leased area, cannot obtain 
a deduction of his rent from a Rent Court, though 
It IS open to him to institute a suit in the Civil 
Court for damages for breach of contract bv the 
lessor, [p, 401, col. i.] ^ 


(4) 36 Ind. Cas. .513 ; 5 P, I,. W. 6. 

(5) 63 Ijld. Cas. ' 194. 

(6) 63 Ind. Cas. 226; 2 P. I,. T. 843. 

.S' Asm . H. ( 1 ^ 11 . 149 , < 


. , appeal against the decree of the 

Additional Judge of Moradubad, dated ths ’ 
17th December 59^0/ 
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AMBADAS V. lAXMAN. 

Mr. N. C. Vaish for Mr. G. Agarwala, 
for the Appellant. 

Mr. Baleshwari Prasad for tlie Hon’ble Mr. 
S. Raza Ali, for the Respondent. 

J1TDQHENT, — ^The facts of the suit out 
of which this appeal arises are these : — 
The defendant-appellant took a theka from 
the plaintiff-respondent of 451 bighas (the 
greater part of which was agricultural land) 
on an annual rent of Rs. 500. Admittedly, 
he paid only Rs. 415 in one of the years 
under dispute and only Rs. 445 in the remain- 
ing year under dispute. When sued in the 
Rent Court for the balance he set up the plea 
that the plaintiff had improperly deprived 
him of the use of two bighas and 3 hiswas 
out of the 451 bighas leased to him and had 
given the use thereof to a certain Sadullah 
for the purpose of making bricks thereon, 
and had taken rent from Sadullah. The 
lower Appellate Court has refused to admit 
this plea. 1 agree with the learned District 
J udge on the point. It is open to the defend- 
ant to institute a suit in the Civil Court for 
damages for breach of contract in respect 
of bis allegation, but there is no possible 
method by which he can obtain a deduction 
from his lease- money from the Rent Court 
in respect of the matter alleged. The Rent 
Court can certainly not award him damages. 
It is not a question of a set-off, because a 
set-off must be an ascertained sum. The 
plea taken that Sadullah must be considered 
as having paid the rent to the plaintiff in 
respect of the land used by him*^for the manu- 
facturing of bricks as part payment of the 
defendant’s rent is not supported hy any 
facts and there are no facts to justify the 
conclusion of the Trial Court that the plaintiff 
reduced the demand for rent The words 
used by the Trial Court on the point show 
that there was no substance in the suggestion. 
The Assistant Collector says that the 
plaintiff tacitly agreed to deduct the said 
amourit from annual theka money of defend- 
ant There is no evidence to support 
that statement. ^ I disnuss this appeal with 
costs. 

Appifal dismissed, 

S. P. 


NA0PT7R JUDICIAL COMMISSIONER’S 
COURT. 

Civir. Revision No. 109 07 1922. 

October 18, 1922. 

Present: — Mr. Prideaux, A. J. C. 
AMBAD AS— Decree-Holder — Appijcant 

versus 

LAXMAN — J ttdgment-Debtor — 
NoN-ArrucANT. 

Civil Procedure Code {Art 1'" 0/ igoS), s. T48, 
applicability of — Time fixed by decree— Extension, 

Section 148 of the Civil Procetlure Code does not 
apply to a case where time is fixed by a decree; 
where, therefore, a decree in a pre-einplion suit 
fixes the time for payment of the pre-emption 
money a Court has no power to extend that time, 
[p. 402, col. 1.1 

Suraiijan Singh v. RamhaJial Lai, 21 Ind. Cas, 
585; '^3 A. 582; IT A. E. J. 050, Dharwaraja lyrr 
V. Sreenivasa Mudahar, 31 Ind. Cas. 240* yy 
M 870: 2 E. W. 1074; 20 M. ly. J . 708: 18 M E. T. 
486. Bihi Sharofan v. Mahomed llabibuddu?, 10 
Ind Cas. 148; 15 C. W. N? 085: 14 C. E. J. 535 
Sajjadi Begam v. DUauar Husain, 47 Ind. Cas. 4; 
40 A. fj7g; 10 A. L. J. 625. referred to. 

Abu Muhammad Mian v. Mukut Pertap Narutn, 
34 Ind. Cas. 88; 1 P. E J. 92; 2 F. E. W. 400, dis- 
approved. 

Appeal against the order of the Munsif, 
No. 3, Akola, in Civil Suit No. 236 of 1921, 
dated the 29th April 1922. 

Mr. K K. Gandhe, for the A])plicant. 

Mr, D, T, Mangalmurii, for the Non-Appli- 
cant. 

JUDGMENT. — ^The present applicant, 
Ambadas, sued the non-applicant for pre- 
emption in regard to field survey No. 12 of 
Mouza Umri, obtaining a decree on 9th 
March 1922. The decree was in the usu- 
al form for a pre-emption decree and directed 
that Rs. 1,215 were to be paid by the plaint- 
iff into Court within a month from the date 
of the decree and on such payment being 
made the defendant was to deliver posse.ssion 
of the field to the plaintiff; but in default 
of payment the plaintiff's suit was to stand 
dismissed. 

On 7th April 1922 the plaintiff put 
in an application under section 148 of the 
Civil Procedure Code asking that time fot 
the payment of the pre-emption money be 
extended. The Judge admitted the appli- 
cation and sent for the record, and on tlie 
29' h April, without notice to the other side, 
rejected the same. Thereupon plaintiff at 
once put in an application asking to be 
allowed to deposit the amount; the Court 
rejected this application. 

It is here argued that the lower Couxt 
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etred in the exercise of its jurisdiction 
in not allowing the applicant to deposit 
the amount on 29th April 1922, the date of 
its order refusing extension of time, in view 
of the fact that the applicant applied on 
7th April 1922, that is, two days prior to the 
date fixed by the decree, for the payment of 
the purchase-money. The only case quoted 
by the applicant's Counsel to show that sec- 
tion 148 of the Civil Prodecure Code applies 
to a decree for pre-emption is Abu Muham- 
mad Mian v. Mukut Pertap Narain (i). 

Against this case there is a series of rulings 
holding that section 148 of the Code of 
Civil Procedure would not apply to a decree 
of this nature. I need only mention Suran- 
jan Singh v. Rambahal Lai (2) which deals 
with a pre-emption decree. In Dharma- 
raja Iyer v. Sreenivasa Mudaliar (3) 
it was held that section 148 of the Civil Pro- 
cedure Code does not enable a Court to ex- 
tend time for doing acts allowed by a decree; 
and in an earlier case Bibi Sharofan v. 
Mahomed Habibuddin (4) it was laid down 
that the High Court has no power to extend 
the time aUowed to the judgment-debtor 
by O. XXI, r. 92, sub-r. (2) to deposit 
the decretal amount with a view to setting 
aside the sale, either under section 5 of the 
Limitation Act or under section 148, Civil 
Procedure Code. In another case to the 
same effect, Sajjadi Begam v. Dilawar Hu- 
sain {5), it was held that, except in the case 
of mortgage-decrees, where a Court by its 
decree orders a party to make a payment, 
or take certain action within a specified 
time and provides that certain detrimental 
consequences shall follow in the event of 
non-compliance with its order, the Court 
itself has no jurisdiction to extend the time 
limited by the decree, save on an application 
for review under section 114, read with O. 
XLyil, r. I, of the Code of Civil Procedure. 
The only case of this Court I can find dealing 
with section 148 is Komalsingh v. Jagannath 
Muratsingh (6), where it was held that sec- 
tion 148, Civil Procedure Code, does not em- 
power an Executing Court to extend the time 

(1) 34 Ind Cas 88; i P. I,. J. 92; 2 F. I,. W. 400. 

(2) 21 Ind Cas 585; 35 A 582; rx A, L. J 950. 

(3) 31 Ind Cas 240; 39 M. 876; 2 I,. W. 1074; 29 
M. U J . 708; 1 8 M. I,. T. 486. 

(4) 10 Ind Cas 148; 15 C. W. N. 683:13 C. ly. J. 

^^(5) 47 I»d Cas 4 ; 40 A. 579; 16 A. U J. 625, 

49 Iad» Cas, 840, 15 N. Ir. H. 59. 


fixed for payment of the decretal, amount. 
It empowers the Court to extend time only 
when a period is fixed for the doing of any 
act prescribed or allowed by the Code itself. 
It does not apply to a case where time is 
fixed by a decree. It was further held 
that time fixed by a decree cannot be ex- 
tended under section 151, Civil Procedure 
Code, as that section is not meant to em- 
power the Executing Court to alter the 
decree or in any way affect its finality. • ! 

The weight of authority is clearly against 
the present applicant. Knowing that he 
had to deposit the amount by a certain 
date he waited until two days of that date 
and then applied for extension of time. 
That the Court was unable to dispose of 
his application until after the date fixed for 
the payment of money into Court does not, 
in my opinion, help Wm. The Court itself 
had no power to extend the time and the 
plaintiff-applicant having prosecuted the 
suit to a successful conclusion should have 
seen that he did not forfeit the benefit of 
his decree by his own negligence. 

The result is, that this application for 
revision fails and is dismissed with costs. 
I fix Rs. 10 as Pleader's fee. 

w. c. A. Application dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 371 of 1921.^ 
January 3, 1923. 

Present: — Mr. Justice Ryves and 
Mr. Justice Gokal Prasad. 

RAM SAHAT and another — Plaintiffs 
— Appellants 
versus 

BINOD BEHARI GHOSR— Defendant 
— Respondent. 

Limitation Act {IX 0/1908), Sch, I, Aft, 47— 
Possession taken forcibly by unsuccessful party — 
Declaratory suit — Limitation— -Criminal Proce- 
dure Code {Act V of 1898), s, Order passed 
against head of joint Hindu family, whether 
binding on family i 

Where proceeding tinder section 245. Criminal 
Procedure Code, end in an order maintaining the 
possession of a person in certain property, ‘ nls 
opponent can sue for recovery of possesion of the 
property in dispute within 3' years from the date 
of the order, under Art, 47, Schedule I to the 
Limitation Act ; and it is not open to him to en- 
large that period of limitation by taking the law 
into his own hands and forcibly ejecting the person 
in possession and then bringing a suit, not for re- 
covery of possession of the property but for a do* 
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claration that he is the owner in possession of the 
property in dispute, [p. 403, col. 2; p. 404, col. i.] 

An order under section 145, Criminal Procedure 
Code, passed against the head of a joint Hindu 
family, is binding on the whole family, whether 
it was passed against him in his personal capacity 
or as the manning member of the family, [p. 403, 
col 2,] 

Second appeal from a decree of the Dis- 
trict Judge, Allahabad, dated the 2nd 
March 1921. 

Messrs. Damodar Das, Iqbal Ahmad and 
Kamuda Prasad, for the Appellants. 

Messrs. 7 . B. Banerji and Maheshutwi 
Prasad, for the Respondent. 

JUDGBIENT. — The facts out of which 
this appeal arises are as follows; — Ajudhia 
Prasad, the father of Ram Sahai and grand- 
father of Baijnath Prasad, plaintiffs in this 
suit, took a permanent lease of a compound 
in the city of Allahabad on the 7th of Sep- 
tember 191'; from Sita Ram Ghose and his 
two brothers. Rinode Behari Ghose, the de- 
fendant-respondent here, claimed a .share in 
the compound and it appears that proceed- 
ings were taken against him at the instance 
of Ajudhia Prasad under section 145 of 
the Code of Criminal Procedure, Those 
proceedings ended in an order by the Magis- 
trate maintaining the possession of Binode 
Behari Ghose in one room in the compound 
and maintaining the possession of Ajudhia 
Prasad in the rest of the conipound. This 
order was passed on the 9th ot March 1914. 
Subsequently, Ajudhia Prasad died without 
having instituted any suit in the Civil Court 
to contest the Magistrate’s order. After- 
wards in 1919 the plaintiff.s-appellants forci- 
bly ejected Binode Behari Ghose from the 
room he was occupying. Binode Behari 
Ghosh took criminal proceedings against 
the plaintiffs under section 448 of the Indian 
Penal Code, with the result that the plaint- 
iffs were convicted and fined, and under 
section 522 of the Criminal Procedure Code, 
Binode Behari Ghosh was put back into 
poss ssion of the room. This order was 
dated the 8th of September 1919. There- 
after on the 9th of March 1920 the plainliffs 
brought this suit for a declaration that they 
were the owners in possession of the room 
in dispute and that the defendant had no 
right therein, and, secondly, for a per- 
petual injunction tojbe issued to the defend- 
ant to restrain him from interfering vith 


the plaintiffs’ possession. Both Courts have 
dismissed the suit on the ground that under 
Art. 47 of the Second Schedule to the 
Indian Limitation Act the suit was barred 
by time. The plaintiffs come here in appeal; 
and as the questions involved are some- 
what difficult the case has been referred to 
a Bench of two Judges for disposal. Three 
main grounds are taken against the decision 
of the Courts below. First, it is argued 
that Art. 47 does not apply, because this 
suit is not a suit on the face of it to recover 
the property but is a suit for a declaration 
pure and simple. Next, it is argued that 
Art. 47 cannot apply at all to the facts 
of this case, because the order under section 
145 of the Code of Criminal Procedure did 
not refer to the room now in dispute. There 
was a third plea raised, namely, that in 
any case the order under section 145 was 
made against Ajudhia Prasad alone and that 
the plaintiffs were, therefore, not bound by 
that order because they were not claiming 
through him but in their own right as sur- 
viving membeis of a joint Hindu family 
of which Ajudhia Prasad was a member. 
On the second point it seems to us that the 
Court below has found, rightly or wrongly, 
that the order under section 145 referred 
to the room now in suit. It seems to us 
that that is a finding of fact. The lower 
Court has considered the evidence and come 
to a finding thereon and it is not open to us 
to interfere with that finding. On the third 
point it seems to us that the plaintiffs are 
in a dilemma. There is no doubt that Ajudhia 
Prasad took the lease. He either took it 
in his personal capacity or he took it as the 
head and managing member of a joint Hindu 
family. If he took it in his personal capacity 
there can be no doubt that the plaintiffs 
must claim through him as his next heirs, 
and, therefore. Art. 47, if it applies at all, 
would apply to them. If, on the other hand' 
Ajudhia Prasad took the lease as the manag- 
ing member of the family for the family, 
it seems to us that he Trust have taken pro- 
ceedings under section 145 as the manag- 
ing member of the family on behalf of the 
family, and, if so, he and the whole fninily 
were bound by Ihe order under section 145. 
There remains tbe (Irst ground which is not 
free from diffculty. Art. 47 lays down 
that a suit by any person bound by an order 
respecting the possession of immoveable 
property made under the Code of Criminal 
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Procedure of 1898 to recover the property 
comprised in such order niiist brin^ a suit 
within tliree .years of the date of the final 
order in the Criminal Court. The final order 
in the Criminal Court was passed, as we ha\ e 
said, on the oth of March T914. Any suit, 
therefore, to recover possession of prox)etty 
comprised in such order could only have 
been brought up to the 9th of March 1917. 
No such suit was brought. Tt seems to us, 
therefore, that the learned J nd^e of the Court 
below is right in holding that the suit w^as 
barred. It does not seem to us that the 
plaintiffs by taking the Jaw into their owm 
hands and forcibly electing the defendant 
so as to enable them to biing a suit in tlu 
form of a suit lor a declaration meiely (an 
enlajge the period of limitation prescribed 
by law within which only they were entitled 
to recover possession. We, therefore, arc of 
opinion that the decisions ol the Courts 
below were right. We accordingly dismiss 
this appea' with costs, 

S. D, Appeal diamissed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Second Civie Appeae No. 348-B of 1921. 

November 15, 1922. 

Present' — Mr. Prideaux, A. J. C. 

NARSAYYA— PeaintifI' — Appeeeant 
versus 

L/AXMINARAYAN and others — 
Defendants — Respondents . 

Limiiatinn Act {IX cf igoS), Sr h. I. Art, 11, 
applicability of -Order refusing to investigate claim 
to attached property— Suit to establish title— Limita 
iion. 

The period of limitation prescribed by Art. it 
of vSchednle I to the Eimitation Act, is applicable 
to a suit to establish a right to property attached 
in execution of a decree brought after disallowance, 
without investigation, of an objection to such 
attachment. 

Ponniisami Pillai v. Samu Ammal. 38 Tnd. 
Cas. 937; 31 M. E. J. 247, MacM Raju Venkatarat- 
nam v. VaPevu Ranganayakamma, 48 Ind. Ca.s. 
270; .|i M 985; 2 * M.E.T. 197; (iqi8) M.W. N. 590; 
8 E. W. 202; 35 M, E. J*. 335 (F, B.), Nogendra Lai 
Chowdhury v. Pani Bhusan Das, 44 Ind. Cas. 
2^51 45 7^51 VV. N 375, Gulab v, Mutsaddi 

Lai, 50 Ind. Cas. 748; 41 A. 623; 17 A E. J. O74' 
1 U. P. E. R. (A.) 41, Gopal Singh v. Ganpat, 
35 Ind. Cas. 321; 66 P. R. igiC; 117 P. W. R. 

130 P. E. R. 1916, referred to, 

Nanhu v. Malloo, 44 Ind. Cac. 528, dis- 
tinguished. 

Appeal from a decree of the First Addi- 
tional Di trict Judge, Alcola, in Civil Appeal 
30 of 1921J dated the 7th July 1921* - 




Mr. V, N. Bapat, for the Appellant. 

Messrs. K. K, Gandhe and A. V. Kharc, 
tor the Respondents. 

JUDGMENT.— In Civ. Suit No. 1389 of 
1918, on the file of the Small Cause Court, 
Akola, the first defendant attached houses 
Situat d in the town of Akola purporting 
to belong to his judgment-debtors. The 
plaintiff preferred an objection to the at- 
tachment contending that he owned a third 
share in the houses and that liis sha e was 
not liable to attachment nd f-ale. That 
objection was summarily rejected on 23rd 
November 1918 on ihe ground that it was 
filed too la'.e having been unneceSvSarily 
dekn^ed. The present case was filed on 
the 2nd o J uly 1920 by the plaint fl in 
which he seeks a declaration that h’s one- 
third share in the house-; was not liable to 
attachment and sale in the execution of the 
decree against defendants Nos. 2 and 3. It 
was pleaded in defence, inter a'la, that the 
suit was barred by limitation not having been 
brought within one year ol 23 id November 
1918, the date on which plaintiff’s objection 
was dismissed. That plea has prevailed in 
both Courts who hold that Art. ii of the 
Limitation Act applies and the suit, not 
having been brought within the one year 
provided by that Article, must fail. 

It is here contended that, as there was 
no investigation or inquiry into plaintiff s 
objection in the Fixecuting Court, Art. i r 
does not apply and it is admitted that 
if the Arfcle does apply the suit is beyond 
time. Before the change in the language 
of Art. II made by the Act of 1908, a 
change that followed the change made n 
section 283 of the Code of Civil Proccdurv% 
1S82, now represented by r. 63 ot O. XXI 
of the Civil Procedure Code, 1908, it was 
doubtful whether Art. ii applied when 
the order rejecting a claim was made with- 
out investigation. I myse f held in Nanhu 
v. Malloo (t) (vSecond Appeal No. 463 of 
191b, dated 31st December 1917) that the 
Article does not apply to the suit to set 
aside an order on an obj ction dismissed 
without recording any evidence. But the 
trend of recent cases makes it clear that 
the change in the language of Art. ii by 
the Act of 1908, the language being more 
compreheniive, does not restrietj^the Article 

{%) 44. Ind, : 
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to those cases only in which an investigation 
has taken place and that an order refusing 
to investigate a claim to attached properly 
on the ground of delay in filing it is an order 
passed against the claimant within O. XXI, 
r. 03, Civil Procedure Code, and Art. 
II of the Limitation Act, IX of 1908. The 
Madras, Calcutta, Allahabad and Patna 
High Courts hold this view. 1 need only 
refer to Pomiusami Pillai v. Samu Ammal 
(2), Machi Raju V enkataratnam v. 
Vadrcim Ranganayakamma (3), Nogendra 
Lai ChowdJmry v. Fani Bhusan Dus (4), 
Gii^ab V. Miitasaddi Lul[<^) and Gopal Singh 
V, Ganpat Rai (6). 

It seems to me that the present suit clearly 
falls under Art. ii of the Limitation Act 
and, having been filed more than a year 
from the dale disallowing the appellant's 
objection, is time-barred. I confirm the 
decisions of the Courts below and dismiss 
this appeal with costs. 

Appeal dismissed. 

W. c. A. 

(2) 38 Inch Cas. 937; 31 M. L. J, 247. 

(3) 48 Ind Cas. 270; 41 M. 985; 24 M. L. T. i<f7; 
(1918) M. W. N. 599; 8 J,. Mh 292; 35 M. h J. 335 
(F. B.). 

(4) 44 Inch Cas. 265; 45 C. 785; 23 C. W. N. 375. 

(5) 50 Ind. Cas. 748; 41 A. 623; 17 A. h. J. 074; 
I U. P. b. R. (A.) 41. 

(6) 35 Ind. Cas. 321; 60 P. R. 1916; 117 P. W. 
R. 191O; 130 P. L. R. 1916. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 691 of 1921. 

December 19, 1922, 

Present: — Mr. Justice Ryves and 
Mr. Justice Gokul Prasad. 

Rui Bahadur Babu BAHADUR SINGH— 
Defendant — Appellant 
versus 

Lala RAM BAHADUR— Plaintiff ai^d 

SRI RAM and otiieRvS— Defendants— 
Respondents. 

Hindu Law — Seitlemmt by father adopted and 
acted upon by sons —Sons, whether can go behind 
settlement as reversioners — Estoppel. 

On the death of a separated Hindu, who left sur- 
viving him two daughters, a dispute an.se between 
bis two fir.st cousins and daughter.s as to the 
:»ut;ce.ssion of his property. The parties settled 
this dispute by a private settlement under which 
the property of the deceased was divided by mutual 
consent into font equal shares and each of the four 


claimants got po/.ession oi one separate share. 
One of the soLl his share and on the death 

of the oUier sons a<lojjted the settlement and 
continued in posses.si(ai of the share which had 
come to their tatiicr. After 14 years, on the death 
of one the two daughters, they claimed the prop- 
cf the decea.sed daughter ns reversioners: 

Held, that, though they wore not parties to 
the .settlement, under wliicli their fatiier had ac- 
quired a share in tiio estate of his deceased coti.sin, 
yet, they were estopped from going behind that 
.settlement and. claiming one-fourth share as rc\er- 
sioner.s. [p. 407, col. 2.j 

Kanhai Lai v. Brij Lai. 47 Ind. Cas. 20/; 40 A. 
487; 22 C. W. N. 014, 8 L. W. 212; 2| M. L- f'- 236; 
3*5 M. L. J. 450; 10 A. L J. 825; (1918) M. W. N. 
709; 28 C. b. J. 394: 5 P- b. W. 294; 20 Bom. b.R. 
1048; 45 I. A. 1 18 (P. C.) and Hardet v. Bhagwan 
Snigh, 50 Ind. Cas. 8 12; 24 C. W. N. 105 (P. C.), 
relied on. 

Second appeal from a decree of the Dis 
trict J udge, Pilibhit, dated the ist Ajiril 
1921. 

Dr. S. N. Sen, for the Appellant. 

Messrs. S. N, Mukerji andKamuda Prasad^ 
for the Respondents. 

JUDGMENT. 

Ryves» J. — This appeal raises a very 
difficult question of law and I have arrived 
at my decision with some hesitation. 

The facts are as follows; — 

One Salig Ram died in 1905, 
leaving him surviving two daughters 
only, Musammats Krishna Knar and 
Ilaichi Knar. It is stated that he had 
separated in 1891 from Raghunath and 
Bal Gobind, his first cousins, who were 
brothers and that Raghunath sepa- 
rated from Bal Gobind in 1895. On the 
death of Salig Ram in 1905 disputes 
arose as to the succession of his property. 
What exactly those disputes were is not 
established by any evidence on the record 
but tliis much is certain that on the 22nd of 
September 1905, about a mouth after the 
death of Salig Ram, an agreement in writing 
was entered into between Bal Gobind^ 
Raghunath and the two daughters of Salig 
Ram as to the division of the property 
left by Salig Ram. That document was 
executed hy all four and is in the following 
terms 

“ The aforesaid property left by Salig 
Ram has devolved upon us, the executants, 
ill eiiual shares by right of inheritance. 
Besides us there is 110 other claimant of the 
property of the said deceased. Now, we all 
the four paities have, with our mutual con* 
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sent, divided the property left by the said 

deceased in equal shares All the 

four parties shall remain in separate 
possession and shall be the exclusive owners 
thereof. Each party may have his own 
share separately partitioned and one party 
will have no objection as against the other. '' 
This agreement was given effect to and 
mutation of names was made accordingly, 
that is to say, Musammat Ilaichi Kuar, 
Musammat Krishna Kuar, Raghunath and 
Bal Gobind each took possession of a sepa- 
rate one-fourth share and dealt with it as 
their own exclusive property. Thus we 
find that Raghunath Prasad sold his share 
and he is no party to this litigation, nor are 
his transferees ; and on the death of Bal 
Gobind in 1906 his three sons, Sri Ram, 
Babu Bahadur Singh and Ram Charan, de 
fendants Nos. 1-3 obtained mutation of 
names in respect of the fourth share which 
Bal Gobind had acquired under the agree- 
ment and have been in possession of it ever 
since. This position of affairs lasted until 
the 7th of February 1920 when Musammat 
Krishna Kuar died without issue. There- 
upon a dispute arose in the mutation depart- 
ment between the plaintiff Eala Ram Baha- 
dur, the husband of Musammat Krishna 
Kuar deceased, her sister Ilaichi Kuar and 
the three sons of Bal Gobind, namely, Sri 
Ram, Babu Bahadur Singh and Ram Charan 
for the entry of their names respectively 
in the place of that of Musammat Krishna 
Kuar with respect to her i-4th share. The 
Revenue Court directed the entry of each 
set of claimants over i-3rd of the property 
left by Musammat Krishna Kuar, that is 
to say, it decided that Ram Bahadur was 
entitled to i-3rd, Musammat Ilaichi Kuar 
to i-3rd and the three sons of Bal Gobind 
to i-3rd. This suit was brought by Lala 
Ram Bahadur to recover 2-3rd share which 
was entered in the name of Musammat Ilaichi 
Kuar and defendants Nos. 1-3. He based 
his claim on the allegation that under the 
compromise of the 22nd of September 1905 
his wife became absolute owner of Jth of 
the property left by her father Salig Ram 
and that it became her siridhan and on her 
death without issue he succeeded to it ; he 
was the next heir and as such entitled to the 
property. Musammat Ilaichi Kuar did not 
contest the suit but defendants Nos. 1-3 
raised several defences. Their written state- 
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ment is not very easy to understand 
They say : — 

(1) Under the deed of partition dated 
the 22nd September 1905 the property ac- 
quired by Musammats Krishna Kuar and 
Ilaichi Kuar as daughters of Salig Ram can- 
not constitute their stridhan, nor is the 
same their self-acquired property. Under 
the Hindu Law they were the owners of the 
entire property left by Salig Ram. They 
took a little less than their share under the 
Hindu Law and gave something to the bro- 
thers of their father. 

(2) Musammat Krishna Kuar died with- 
out leaving any issue. According to the 
Hindu Eaw her property devolved uj: on her 
sister Musammat Ilaichi Kuar. The plaint- 
iff is not the heir to the property in dispute 
under the Hindu Eaw. His claim should 
be dismissed. 

(4) No Hindu is competent to establish 
succession contrary to the provisions con- 
tained in the Hindu Law and Legislative 
enactments, and, according to the document 
dated the 22nd vSeptember 1905 plaintiff's 
succession under Hindu Law has not been 
established. 

(5) The document, dated the 22nd vSep- 
tember 1905, is based upon a clear miscon- 
ception of the principles of the Hindu Law. 
In reality there was no dispute. Neither 
Bal Gobind nor Raghunath Prasad had 
any right at that time. The plaintiff has 
misinterpreted the aforesaid document. It 
has no effect against the succession under 
the Hindu Law. 

The Trial Court dismissed the suit. On 
appeal, however, the lower Appellate 
Court decreed it, holding that the com- 
promise of the 22nd of September 1905 
was a settlement of a family 
dispute and as such was binding upon 
the parties. Babu Bahadur Singh alone 
has appealed, and two main grounds have 
been strenuously urged on his behalf. First- 
ly, that the agreement of the 22nd of Sep- 
tember 1905 cannot be regarded as a settle- 
ment of a family dispute such as has been 
upheld on many occasions by the Privy 
Council, and, secondly, that the defendants, 
being no parties to the compromise, are en- 
titled to set up their claim as reversioners 
and that they do not claim as such through 
thdr father Bal Gobind but independently 
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On the first point, having regard to the 
evidence on the record it may be that this 
agreement was not a settlement of a family 
dispute recognised as such by the Privy 
Council. It is manifest on the face of it, 
that the settlement arrived at in 1905 and 
given effect to was one wholly unjustified 
by Hindu I^aw. If Salig Ram was sepa- 
rate from his cousins then his two daughters 
were undoubtedly his heirs and were entitled 
to succeed to his property. If Salig Ram 
was joint with his two cousins then 
they would be entitled to succeed by 
survivorship and his daughters would be 
entitled to maintenance only. The position 
would be further complicated if Raghunath 
and Bal Gobind were separate from each 
other, but whatever was the actual state 
of facts the two daughters and Raghunath 
and Bal Gobind could not possibly be entitled 
to proprietary rights in a one-fourth share. 
However in the view I take it is unnecessary 
to decide this question and I rely for the 
view I have taken on two recent decisions 
of the. Privy Council which are reported in 
Kunhai Lai v. Brij Lai (i) and Hardei v. 
Bhagwan Singh (2). 

It seems to me that, although defendants 
Nos. 1-3 (including the appellant) were 
no parties to the partition of 1905, 
nevertheless since 1906 on the death of 
Bal Gob.nd, their father, who was a 
party to it, they have been in possession 
of the share which Bal Gobind acquired 
under that partition and to which he would 
ipt have been otherwise entitled. Ever 
since, that is for over 14 years, they have 
taken the place of their father and have en- 
joyed possession of the property in succes- 
sion to him, and I, therefore, hold that they 
are now estopped. It must be noted that 
as Ilaichi Kuar is still alive, even according 
to their own written statement, they have 
no present valid claim under Hindu Daw to 
the one-fourth share of Salig Ram's property 
and if Raghunath, who is also alive, was also 
separate from Gobind, may never have 
a legal daim. In Kunhai Lai y. Brij 
Lai (i) a similar argument was raised, but 

(z) 47 Ind. Cas. 207; 40 A. 487? 2a C. W. N. 
914S 8 J4» W. 212; 24 M. I«. T. 236; 35M. L. J* 459s 
x6 A, L. J. 825; (1918) M. W. N. 709; 28 C. I^. J. 
394 S 5 P* X#* W. 294t 20 Bom. I#. R. 1048$ 451 A. 
IIS(P. C.). 

M 00 UiL CastSisi 04 C W, K. 105 (B« O). 
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it was held that as under the compromise 
Kanhai Eal had obtained a substantial bene- 
fit which he had hitherto enjoyed he was 
bound by it and cotdd not now claim as a 
reversioner though he was no party to the 
compromise in that case. Similarly, in the 
case of Hardei v. Bhagwan Singh 
(2) their Lordships of the Privy Council 
held whether this arrangement is binding 
on the grandsons cannot be determined in 
this suit, and on that question their Lord- 
ships express no opinion. But the plaintiff 
at all events is bound by her own agreement; 
and in view of this fact, and of the favour 
shown by the Courts to family arrangements 
and the long period of time which has elaps- 
ed since the arrangement was made, she 
cannot now be allowed to repudiate the 
agreement." It is quite clear that one of 
the grounds, if not the main ground, for 
their decision was that the plaintiff being a 
party to the agreement could not be allowed 
to repudiate it. Here, although the de- 
fendants were no parties to the agreement, 
their father was, and on his death they adopt- 
ed it and obtained possession of the property 
which had come to their father under the 
agreement and were in possession of it for 
over 14 years and even now they do not re- 
pudiate it. They wish not o^y to hold 
what they got tmder that agreement but 
at the same time to go behind that agree- 
ment and claim as reversioners, (vide their 
written statement). In my opinion they 
are estopped from so doing. I would dis 
miss the appeal with costs. 

Ookol Prasad, J.— I agree. 

s. D. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 

First Ci\ ir Appkar No. 61 of 1920. 

November 2, 1922. 

Presc;it:~-Mr. Ju tice Rafique and 
Mr. Justice Idndsay. 

KT^P SINGH AND another — Plaintiffs 
— Appei,i.ants 
versus 

BIIUIJ.AN SINGH and other.s-De- 

FENDANTS- RESPONDENTS. 

Py(j^rh?pti()ki Partition, perfect — Hissadar in viP 
life — Pre^ump 'i o n of s 'ife in di ff event niaha ! . 

After a perfect partition, a person who is merely 
a kissadar in the village, has no right to pre-empt 
the sale of a share sold in a mahal in which he him« 
self is not a oo-sharer. 

.Afier a perfect pqrtitioii in a village there is no 
community of interest between the co-sharers of one 
mahal and the co-sharers of another mahal. and 
none of them can, in any sense of the word, be 
regarded as a co -sharer of the property of the others. 

Dalganjan Singh v. Kalka Singh, 22 A. t; A. 
W. N. (1899) in; 9 lud Dec. (n. s.) 1035 (F. B.), 
Jollowed. 

First appeal from a decree of the Sub- 
ordinate Judge, Mainpuri. 

Mr. G. W. Dillon, for the Appellants. 

Mr. Baleshwari Prasad, for the Re- 
spondents. 

JUDGMENT. — The only question for de- 
tenu nation in this appeal is whether or 
not the Court below was r gh in holding 
that the plaintiff: -appellants had no right 
of pre-emption. 

It appears that the property, which 
forms the subject-matter of the suit, 
is situated in a ce Tam village in which 
undoubtedly the plaintiffs are co sharers. 
It is apparent, however, that, sometime 
ago, a pnfect pirtitioii was carri.d out 
in this village, the result of which was the 
erection of a number of mahals, and it 
is an admitted fact that, under the present 
constitution of the village, the property 
in dispute lies in a mahal in which the 
plaintiffs have no rights according to what 
was decided when the partition took place. 

The plaintiffs in the Court below relied 
upon the wajih-ul-arz which was prepared 
for the period from 1278 to 1307 Fasli. 
Ill this wajib-ul-arz it was, no doubt, 
provided that, in the last resort, persons* 
who were co-sharers in the village, were 
to have a right of pre-emption. 

We have already stated that, since this 
document was prepared at the time of the 


settlement already referred to, a perfect 
partition of the village has taken place. 

The learned Judge of the Court 
below has referred to a large number of 
rulings beginning with a Full Bench deci- 
sion of this Court reported in Dalganjan 
Siugh V. Kalka Singh (t). In that case 
the law laid down is that a person, who is 
merely a hissadar, has no right to pre- 
empt the sale of a share sold in a mahal 
in which he himself is not a co-sharer. 

The learned Subordinate Judge re- 
fers to other cases of this Court subsequent 
to the date of decision of the Full Bench 
case in which a different view was taken. 
Later on, however, it seems that the trend 
of decisions took another turn and reverted 
in the direction of the view which was taken 
by the Full Bench in Dalganjan Singh 
V. Kalka Singh (i). It seems to us that, 
having regard to these recent decisions 
which are apparently the decisions of a 
♦Special Bench which was created in this 
Court to deal with pre-emption casss so 
as to procure uniformity of decision, we 
must hold that the view taken by the learn- 
ed Subordinate Judge is correct. The ratio 
decidendi of these cases is as described 
by the learned Subordinate Judge in his 
judgment, na;mely, that after a perfect 
partition there is no community of interest 
between the co-sharers of one mahal aud 
the co-sharers of another mahal and none 
of them can, in any sense of the word, 
be regarded as a co-sharer of the property 
of the others. 

We think this is a riglit decision and 
ought to be upheld. We accordingly 
dismiss this appeal with costs. 

w. c. A. Appeal dismissed^ 

(i) 22 A. i; A. W. N. (199) 9 Dei , 

(n. s.) 1035 ^P. B.). 
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ERTSHKA BAI V. riBBISINGH. 

NAaPUB JUDICIAL OOMMISSIONEB’S 
COURT. 

Second Civu. Appear No. 469 of 1921. 
October 30, 1922. 

Present: — Mr. Hallifax, A. J. C. 
Musammat KRISHNA BAI and others — 
PtAINTIFFS— A ppEEEANTS 
versus 

DEBISINGH AND others — Defendants 
— Respondents. 

Transfer of Property Act (1 V of 1882), 5, 53— 
Gratuitous transfer — Intention to defeat creditors 
— Right of strangers to avoid transfer - Transferee 
offering payment ojf debt to creditor — Transfer, avoid- 
ance of — Gift not accompanied by delivery of posses- 
sion'— Qx^estion of validity, whether can be raised by 
strangers — C. P. Tenancy Act iX I of 1898), 
5, 46, applicability of —Transfer to remote heirs — 
Civil Procedure Code {Act V of 1 008) , 5. 42 , O. X X T, 
r* x 6 — Decree-holder, death of — Right of heirs to apply 
for execution — Decree for ejectment — Revenue Officer, 
whether can execute it in favour of heirs oj deceased 
deer ee^^h older, 

A transfer which is gratuitous and made for the 
sole purpose of defeating the creditors of the traUvS- 
feror is not void but only voidable and that too at 
the ins^nce of the creditor who has actually been 
defeated or delayed by it. [p. 409, col. 2.] 

A creditor cannot be said to have been defeated 
or delayed if the transferee actually offers to pay 
the debt due to him, and he cannot, therefore, avoid 
the transfer under section 53 of the Transfer of 
Pi^operty Act. [p. 409, col. 2.] 

A question about the validity of a gift not being 
ac^mpanied by the delivery of possession of the 
.pitoj^erty gifted can arise only between the donor 
and the donee and cannot be raised by a third 
party, [p. 409, col. 2.] 

Ktfhan Ran v. Rukhma, ii C. P. L. 
R. II and Kalidas Mullick v. Kanhaya s^al Pundit, 
II C. I2I ; II I. A. 218 ; 8 Ind. Jur. 638 ; 4 Sar. 
I*- C. J. 578; 5 Ind. Dec. (n.S.) 839 (F.C.), referred to. 

Section 46 of the C. P. Tenancy Act, i8q8, 
does not contemplate a transfer only to the 
nearest existing heir at the time it is made. [p. 
4r>9, col. 2.] 

Under r. 16 of O. XXI, of the Civil Procedure 
Code the heirs of a deceased decree-holder may 
apply for execution to the Court that passed the 
decree and under section 42 of the Code to the Court 
to which it may have been transferred for execu- 
tion and the right to apply for execution in these 
circumstances includes the right to carry on an 
execution already initiated by the deceased decree- 
holder. But both these thing can only be done in 
a Civil Court. A Revenue Officer to whom a decree 
for ejectment is transferred for execution cannot 
execute it in favour of auy one but the person 
named in it. If he executes it iii favour of the 
heir of the deceased decree-holder the ejectment 
is entirely illegal and invalid, [p. 410, cc^. 2,] 

Appeal from the decree of the Additional 
District judge, Nagpur, dated the i6th June 
jgati ip, Civil Appeal No, 6i of 1921. 


Mr. D.r. Maiigalmoorii, for the Appellant-* 

Mr. M.D. Khandekar, for the Respondents* 

JUDGMENT. — ^There are three points 
in respect of which the gift of the occupancy 
holding by the tenant Shioram Singh to his 
daughter and her two sons has been found 
to be invalid. They are that the gift was 
not accompanied by delivery of possession 
being between Hindus, that it was not to 
Shioram Singh’s nearest heir and that it 
was made for the purpose of defeating and 
delaying Shioram Singh’s creditors. The 
finding in the lower Appellate Court on this 
last point apparently has reference to sec- 
tion 53 of the Transfer of Property Act, 
but it is still more apparent that it was given 
without any actual reference to the text of 
that section. Even a gratuitous transfer 
made for the sole purpose of defeating the 
creditors of the transferor is not void ; it is 
only voidable and that only at the instance 
of a creditor who has actually been defeated 
or delayed by it. In this case the transferees 
actually offered to pay the debt due to the 
defendants, so that they were in no way 
defeated or delayed by the transfer and 
cannot avoid it. 

2. As to delivery of possession being 
required under the ffindu Eaw to validate 
a gift, that is a question that can arise only 
between the donor and the donee and cannot 
be raised by a third party, as was held 
by Ismay, J. C., in Kishan Rao v. 
Rukhma (i) following the ruling of the 
Privy Council in Kalidas Mullick v. Kanhaya 
Lai Pundit (2). In regard to the view that 
section 46 of the Tenancy Act, 1898, con- 
templates a transfer only to the nearest 
existing heir at the time it is made, if the 
words of that section and section 47 did not 
make it clear that this is not so, it seems 
to me, the matter would be set beyond doubt, 
at least for all practical, purposes, by sub- 
section (2) of the latter section. Even if a 
gift of his holding to his daughter by an 
occupanpy tenant who has a son is invalid 
and the landlord sets it aside, the daughter 
can immediately re-enter, and the res^t is 
exactly the same as if the gift were valid, 
except that there have been two sets, of 
proceedings and one change of possession 
more than was necessary. 

(i) II C. P. L. R. u. 

(a' n C. 121 ; II I. A, aiS ; 8 Ia 4 . Jur. 6381 
^ Sor. ?. Q, I. 5/8 \ 5i lad. Dee, (n. s,) 839 (P, C)* 
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3. But it is perfectly deair that the 
ejectment of the tenant Shioram Singh 
was invalid, because it was at the instance 
of the present defendants, the heirs of the 
original decree-holder, who was also called 
Shioram Singh. The Court of the Additional 
Munsif passed an order of ejectment and 
sent it to the Tahsildar for execution. On 
nth February 1918, before the Tahsildar 
had issued a warrant in execution of this 
order, the decree-holder Shioram Singh 
died. The parties had been warned to 
appear before him on 28th February 1918 and 
on that day the first of the present defend- 
ants, who are the heirs of the decree-holder, 
appeared with a Pleader and applied that 
their names should be substituted for that 
of Shioram Singh. The representative of 
the present plaintiffs, Ganesh Singh the 
husband of Krishna Bai and father of her 
two sons, had previously intervened in the 
proceedings and had offered to pay off the 
decree aUeging transfer of the tenancy 
under the deed of gift. The decree-holder 
was then given an adjournment to enable 
him to think out some reason for refusing 
what was in effect, and even possibly in 
words though that is not recorded, an offer 
of payment of the arrears by the tenant 
himself. It was in this interval that the 
d^ree-holder died, and at the hearing on 
28th February 1918 when his nephews 
applied to be put in his place Ganesh Singh 
sent a telegram to the Tahsildar stating 
that he had missed his train and asking for 
a short adjournment. This was refused, 
and the names of the defendants were 
substituted for that of the deceased decree- 
holder and a warrant for the delivery of 

? ossession to them was immediately issued, 
^his was executed on 6th March 1918, 

4. This matter is discussed in paragraph 5 
of the judgment of the lower Appdlate Court, 
The decision is entirely vitiated by a very 
Complete failure to get hold of the facts. . 
This is illustrated in the following passage 
from the judgment : “ It is also pleaded 
that as the tenant died during the pendency 
of the proceedings, the issue of the warrant 
of possession is illegal unless his heirs were 
brought on record. It will be seen that 
the tenant was given notice as required by 
law. He did not appear. Hence warrant 
#a8 ordered to issue. And possession was 
subsequently given. Thus no notice was 


necessary to the heirs. Moreover, his heirs 
did come forward and they thus got the 
notice as a fact. But they failed to take 
any action later on. They could have 
applied as heirs of the tenant, and paid the 
amount. I thus find that the proceedings 
are in no way a nullity. It was the Mal^ 
guzar Shioram Singh who died in 1918. The 
tenant Shioram Singh did not die till Novem- 
ber 1919, eight months after the present 
suit was instituted. And it was naturally 
the heirs of the Malguzar who came forward 
in the proceedings before the Tahsildar, 
not those of the tenant, who was alive. 

5. The proceedings of the Tahsildar are, 
however, completely vitiated and the taking 
of possession by the present defendants 
under his warrant does become a nullity, 
by reason of his having no power to issue 
that warrant after the death of the decree- 
holder Shioram Singh. Under r. i6of O. XXI 
the heirs of a deceased decree-holder may 
apply for execution to the Court that passed 
the decree, and under section 42 they 
can do so equally to any Court to which 
that decree has been transferred for execu. 
tion. It would seem also hat the right 
to apply for execution in these circumstances 
includes the right to carry on an execution 
already initiated by the deceased decree- 
holder. But both these things can be done 
only in a Civil Court. The Tateildar as a 
Revenue Officer has certain powers in the 
execution of a decree by ejectment, but he 
cannot execute such a decree in favour of 
any one but the person named in it. When 
he is ordered to give possession of a holding 
to a certain person who is then alive, he has 
no more power to give possession to anybody 
else whom he considers to be the heir of 
that person than a Mazkuri would have 
in the same circumstances. 

The ejectment of the tenant Shioram 
Singh was entirely illegal and invalid, sol 
that the plaintiffs are entitled to possession 
of the holding whether they actually had 
possession during the lifetime of Shioram 
Singh or not. The decree of the lower 
Appellate Court will b^ set aside and a decree 
will issue ordering that the defendants do 
deliver possession to the plaintiffs of the 
occupancy holding of three fields mentioned 
in the plaint. The defendants will pay all 
the costs in all three Courts, 
o. R. D. Dmu set aside. ^ 
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ABDUI, OHAFXJR V. NURUDDIN AHMAD. 

ALLAHABAD HIOH OOXTBT. 

First Civii. Appeai, No. 191 of 1922. 

November 10, 1922. 

Present: — Sir Grimwood Hears, Kt., 

Chief Justice, and Mr. Justice BaneijL 
ABDUL GHAFUR and others — Defend- 
ants — Appeeeants 
ver us 

NURUDDIN AHMAD— Peaintiff 
— Respondent. 

Jurisdiction — False allegations in plaint — 
Abuse of process of Court — Jurisdiction, general 
rule as to test of — Plaint designedly drafted falsely 
to give jurisdiction — Procedure. 

If a plaintiff makes allegations which he knows 
to be false and untrue, and makes them with the 
object of thereby inducing a Court to entertain 
the suit, and thereby assume to invest itself with 
jurisdiction, that is an abuse of the process of the 
Court, and is a fraud upon the Court which 
cannot be permitted, [p. 41 1, col. 2 ] 

As a general rule, the proper test of jurisdic- 
tion is the statements made in the plaint and the 
nature of the claim before the Court, but where a 
plaint is designedly drafted with known false 
allegations, inserted with the object of obtain- 
ing a hearing in a Court which in truth 
has no jurisdiction, the plaintiff is not entitled to 
a hearing on the merits, the proper course in such 
a case is for the Court to direct the plaint to be 
returned for presentation in the proper Court, 
[p. 412, cols. I & 2.] 

First appeal from a decree of the Sub- 
ord nate Judge, Farrukhabad at Fatehgarh. 

Dr. Surendro Nath Sen and Mr. Iqbal 
Ahmad, for the Appellants* 

Mr. B, E. O'Conor, for the Respondent. 

JUDGMENT. — This appeal raises an in- 
teresting and important point on the ques- 
tion of jurisdiction. One Ahmad Said 
had married a lady, Roquaiat-un-ni sa, 
whose dower was said to have been fixed at 
Rs. 60,000. She had a b other named Nur 
Udd n Ahmad, and the lady having died on 
the 29 Lh of August 1907 and the husband 
havmg died on the loth of December 1919, 
Nur Uddin Ahmad brought a claim against 
the persons in posse~sion of the estate of 
the deceased hu band lor one-half of the 
dower-debt, namely, Rs. 30,000. The marri- 
age took place at Kakori in the Lucknow 
District ; the parties lived at Kakori; and the 
wife died at Kakori. On the 3rd of Augu t 
1920 the present sui : was filed n the Court 
of the Subordinate Judge of Farrukhabad, 
ai3id, on an examma ion o. the plaint, the 
defendants noticed that the addresses of 
Abdul Ghafur and Abdul Samad were, as 
they contended, intentionally false in ordo: 


to found jurisdiction in the Court of thei 
Subordinate Judge at Farrukhabad ; and 
they further alleged that the plaintifis had 
incorporated in the plaint a deliberately 
false allegation which they knew had no 
foundation in fact or in law and this was 
done for the sole purpose of giving to the 
Court a jurisdiction, which othei wise it would 
not possess. The importance about the point 
of jurisdiction, according to the defend- 
ants, is that if the suit had been instituted 
in the proper Court, in the Lucknow District, 
the defendants could have taken advantage 
of the provisions of the Oudh Laws Act, 
XVIII of 1876; and whilst admitting the 
lady's dower originally to have been fixfed at 
Rs. 60,000, they might have secured a sub- 
stantial reduction of the claim. In a suit 
instituted in the Court at Farrukhabad, the 
Judge would have no option, if he were of 
opinion that the claim of the dower was 
correctly stated by the plaintiff and' the 
case duly proved, but to decree such claim 
in full. He would have no power to re- 
duce the amount of the dower. Therefore, 
it is important to remember that from first 
to last the defendants were insisting in the 
Court of the Subordinate Judge of Farrukh- 
abad that the Court had no jurisdiction 
to try the matter and that the Court ' had' 
been inveigled into trying the matter by 
deliberately false allegations. Mr. O'Conor, 
of course, agrees that if a plaintiff makes 
allegations which he knows to be false and 
untrue, and makes them with the object of 
thereby inducing a Court to entertain the 
suit, and thereby assume to invest itself with 
jurisdiction, that such a thing is an abuse 
of the process of the Court, is a fraud upon 
the Court and could not be permitted. 
Therefore, the question we have got to decide 
is, what is the complexion of the plaint. Is 
it a pure mistake that the names and ad- 
dresses of Abdul Ghafur and Abdul Samad 
were incorrectly stated, or is the learned 
Subordinate Judge right when he said in his 
judgment that there was no doubt left in 
his mind after plaintiff's examination that 
he had purposely given the wrong residence 
of the defendants Nos. land 2 to bring the 
suit within the cognizance of his Court? That 
was a finding of fact extremely adverse to 
the honesty of the plaintiff, and the Judge 
came to that conclusion after the plaintiff, 
had been examined about the matter, and no* 
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one who reads the record, and who remem- 
bers that on the 15th of July 1920 when 
the plaintiff applied for a Succession Certi- 
ficate at Lucknow he gave the correct ad- 
dresses of the parties, can fail to notice that 
the plaintiffs, on the 3rd of August 1920, 
put on record addresses known by them to 
be false. There is no doubt that the J udge 
came to the conclusion that the allegation, 
with which we are going to deal in a few 
minutes,, was false and untrue, and put upon 
the record with the designed object of giving 
the Court jurisdiction. Paragraph 3 of the 
plaint sets out that on the Qtli of December 
1911, the husband, Ahmad vSaid, made a Will 
making the dower -debt chargeable against 
the entire property mentioned and speci- 
fied in the relief and made over the same to 
his wife, Roquaiat, after making it and com- 
pleting it. The prayer asked for a declara- 
tion that the dower-debt claimed is a lien 
and charge on the property mentioned in 
the plaint. Three items of this property" 
are within the jurisdiction of the h'arrukh- 
abad Court. The fourth is within the juris- 
of the Court at Hardoi; that Court is in Oudh 
and the provisions of the Oudh Laws Act, 
already mentioned, have force in that Court, 
and the plaintiff could, proceeding in the 
Hardoi Court, also have got a charge on the 
property. The learned Subordinate Judge 
looked into the text o; the Will and he came 
to the conclu^on, a conclusion with which 
we agree, that there was no charge created 
by that document, and indeed it cannot 
reasonably be argued that there was, and he, 
in his judgment, said with reference to the 
Oudh Laws Act, XVIII of 1876, “ it is very 
likely, on this account, tha, the plaintiff's 
advisers have thought it advisabh to bring 
this suit in thi Court and have very cleverly 
framed the suit as one for declaration and 
enforcement of a charge on the property in 
suit." It does not anywhe e seem to have 
occurred to the learned Subordinate Judge 
that it was his duty to see that tae Court 
was not imposed upon, and, in our view 
when he was on the question of 
jirrisdiction, he misled himself by regard- 
ing this as a hona fiic case in which 
the proper test of jurisdiction is the 
statements which are made in the plaint 
the nature of the claim before him. 
xWt is», no doubt, the general rule,, but when 
the plflhitiS wus boldly setting up allegations 


that they thciiHelves kn^w to be falsd-, for 
an indirect purpose in abuse of the process 
of the Court, it was the duty of the Judge 
to consider it from that point of view. We 
think that, although he did come to that 
conclusion, the logical effect of that finding 
never seems to have occurred to him; and 
he ought not to have proceeded with the 
hearing of the case upon the merits but 
ought to have decided as a matter of fact 
that the plaint was designedly drafted with 
knv)wn false allegations, inserted with the 
object of obtaining a hearing in a Court 
which in trutli had no jurisdiction, and that 
he, having come to that conclusion, should 
have returned the plaint. 

We, therefore, allow this appeal, set aside 
the decree of the lower Court and direct the 
plaint to be returned to the plaintiffs for 
presentation in the proper Court. The appel- 
lants will have their costs of this appeal in 
this Court and in the Court below. 


w. c. A. 

Appeal allowed^ 


ALLAHABAD HIGH COURT. 

Second Civie Appeae No. 19 of 1922. 
November 14, 1922. 

Present: — Mr. Justice Stuart and 
Mr. Justice Ryves. 

KAMAL KHAN — Peaintiff— Appkeeant 
versus 

NIZAMUDDIN — Defendant — 
Respondent. 

Negotiable Instrtimenis Act (XXVI 0/1881), 
s. ^j-Pro-note — Alteration of name originally 
written ^-Material alteration. 

As a matter of law, the alteration of the name 
originally written in a promissory-note, is a 
material alteration within the meaning of aectioa. 
87 of the Negotiable Instnunents Act. 
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Second appeal from a decree of the 
District Judge, Gorakhpur. 

Messrs. Jan^ Bahadur Lai and Shiva 
Prasad Sinha, for the Appellant. 

Mr. A. Sanya! , for the Respondent. 

JUDGMENT. — This appeal arises out of a 
suit brought by Kamal Khan on a pro-note 
executed by Ni/amuddin and Khairati. 
The pro-note is dated the nth January 1918 
for a sum of Rs. 240 and carried interest at a 
rate amounting to something like Rs. 
per cent, per annum. 

The defence to the suit was that the pro- 
note was not executed in favour of the plaint- 
iff, Kamal Khan, but in the name of one 
A] am Khan and that the pro-note has been 
altered by changing ‘Alani Khan’ into ‘Kamal 
Khan'. The First Court decreed the suit, 
but, on appeal, the learned District Judge 
found as a fact that the pro-note was origin- 
ally written in favour of ‘Alam Khan' and 
that name has been altered into ‘Kamal 
Khan' and he held that this was a material 
alteration within the meaning of section 87 
of the Negotiable Instruments Act such as 
would render the promissory-note void. 
We must accept the finding of fact, namely, 
that originally" the name ‘Alam Khan’ was 
written on the pro-note and that it has 
been changed into ‘Kamal Khan’ and we 
hold that, as a matter of law, such alteration 
is a material alteration within the meaning 
of section 87 of the Negotiable Instrument^ 
Act. The result is that the appeal fails 
and is dismissed with costs. ■ 

W. C. A. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER 
COURT. 

Se:oxd Civ l Avieai, No. 170 of jg2i ^ 

Nov mber 4, 1922. 

Pres vt:- U . Kotwal, A. J. C. 

Mti ammat PHULA and another — 
Defend.^nt — Appeteants 
versus 

KUSAMSINGH and others — 

Plain ’ iFFS — RE vSpon ents. 

Arbitration— Hindu family — Separation— Refer- 
ence to arbitration — Impo.sition 0/ cor.diHons affect- 
ing tenure or devolution of share?^ allotted, legality of, 

, In the case of a reference to r.rtitrstion for 

division of property,, it is not only open to the 


arbitrators to allot r. definite eheit of the estete 
to each of the referring parties but it kt aiRO open 
to them to make the allotment subject to conditions 
which affect its tenure or devolution, [p. 414, col. 2] 

A dispute between three brothers was referred 
by their common consent to arbitration, the refer- 
ence containing the following passage, “you will 
make a division of the moveable and immoveable 
property having considered what is proper and 
having made a just vSettlement. That division we 
accept in every respect." The arbitrators gave 
each brotlier ono-third of the property but declared 
that an is«neless brother would have only a life- 
interest in the share allotted to him, that a male 
issue subsequently born would have the right to 
succeed to his father’s share but not so a female 
issue, and that after death of the brother his 
widow would have a right of maintenance only 
and would not l^e entitled to succeed ; the brothers 
or nephew*^ becoming the heirs: 

HeLi, (1) that the arbitrators were authorized 
under the i^eference to annex tbe condition in 
dispute to the divisio?! made by them; 414, 
col. 2; p. 415, col. i.j 

(2) that as under the Hindu Law the brothers 
could have validly come to such an agreement as 
the above, there was nothing to prevent them from 
doing the same thing through arbitrators, [p, 415, 
col. I.] 

Jafri Bes:am v. Syed AH Raza, 23 A. 3831 
5 C. W. N. 585; 28 I. A. iti; 8 Sar. P. C. J. 
27 (P. C.), [Muthuraman Chetiiar v. Ponnuswamy 
Udayar, -jq Ind. Cas. 549; 29 M. D. T. 214 
(1915) M. W. N. 405; 2 L. \V. 533; 18 M. h, T. 
124. Rup Singh v. Bhabhuti Singh, 58 Ind. CaS. 
632; 42 A. 30 at p 36; 17 A. E* J'. 91b, referred to. 

Appeal from the decree of the District 
Judge, Jubbulpore, dated the 10th D cember 
1920, 111 Civil Appeal No. 34 of 1920; 

Mr. M. Gupta, for the Appelliut . 

Sir B. K, Bo e, Me srs. V. Bos aad P. N. 
Rudra fo the Re p iident?'. 

JUDGMENT. — The followii g genealogical 
tree shows the relationship ot the parties 
to this suit other than defendant No, 3 : 

DUEARI 


Phulabai -vrSewaram, — Ranibal, Kusam, Dadutam^ 
defendant died defendant plaintiff died 
f; No I . October No. 2. No. i. November 
191H, 1918 


Ujjair Singh, Sunderlal, Dwarka Radhika 

l^laiutiff plaintiff Prasad, Prasad, 

No, 2, > 3 o. 3. plaintiff plainti^ 

No. 4. No, 5, 

Defendant No. 3 is said to be purchaser 
of the crops of the land n disjute between 
the parties. Raiiibai 1 a ^ d opprd out of 
this su«t hav’ng re married aftdr its institu- 
ucu.jj After Dulari's deat|i his tbreo sons 
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desiring to separate made a reference to 
arbitrators whxh is transated a 5 ^olows : 

Making ov .r to you this dav the joint 
moveable and immoveable property of us 
brothers situate at Mauza Kaithora, we 
execute this deed of agreement with the 
condition that the division of the moveable 
and immovable property that you may make 
after proper consideration and due settle* 
raent shall in every respect be acceptable 
to 'us/' 

. The arbitrators gave their award on the 
22nd July 1917. They divided the property 
into three shares as nearly equal in value 
as possible and allotted one to each of the 
th’*ee brothers. They further provided as 
follows^ : — 

There is this condition that the property 
which the issueless brothers have received 
is to be theirs for life. If an issue is born 
subsequently that issue will have the right. 
But a female issue has no right. After 
(their) death, the persons entilled to the 
property will not be (their) wives, but 
brothers or nephews, being sons of brothers. 
The wives will be entitled to maintenance. " 

Sewaram died in October 1918 wit lout 
male issjie and his widows came into posses- 
sion of his property. The plaintiffs claim 
his share of the property on the strength 
of the condition in the award set forth above. 

The defence is that the condition was 
ultra vires of the arbitrators. The Trial 
Court held that the arbitrators could not 
without an express authority on the point 
in the reference impose such a condition, 
but that as the award was acted upon by the 
parties and definitely acquiesced in by 
Sewaram the condition was binding on 
Sewaram's widows. The lower Appellate 
CJourt has held that though subsequent 
acquiescence by the parties would not 
validate an award otherwise invalid, yet 
it is a valuable piece of evidence showing 
that the parties themselves put as wide an 
interpretation on the reference as the arbitra- 
tors did. It, therefore, considered itself 
justified in holding that the arbitrators 
did not travel beyond the terms of the 
reference and held that the award was 
binding on Sewaram and his widow. Phula- 
bai and ddPendant No. 3 appeal. 

It is not disputed that the brothers them- 
selves might lawfully have made the division 
subject to the condition in dispute. 




T :e qu stion for decision is : Does the 
reference as it is mthorise the arbitrators 
to a inex tae c ndition in d pute to the 
division mad j by tucm. Thj question, in 
my opinion, must be answered in the affirm- 
ative. A literal translation o he passage 
in the reference wi h which we are more 
particularly concerned is, you will make 
a division of the moveable and immoveble 
property having considered what is proper 
and having made a just settlement. That 
divi^i n we accept in every resp ct, ” In 
making a division, in my opinion, no only 
was it open to the arbitrators to alio, a 
definite s lare of the estate to each f the 
referring parties but it was also open to 
them to make the allotment ^ i bject to 
conditions which affect its tenure or devolu- 
tion. The insertion of the condition was 
not the introduction into the award 01 a 
matter not referred by the parties but was 
m Tely an attachment of a conditi n or 
quality to a division which was authors ed. 
In my opinion, therefore, the absence of any 
express mention of th co dition n the 
reference did not exclude the power to make 
the division subject to the co .dlt on in 
dispute . Reliance is placed by the appellants 
on Jafri Begam v. Syei Ali Raza (i), 
and it is argued that assumin that the 
matter of the condition regarding devolution 
was covered by the reference, ye the award 
was not legal as it effected the interest of 
persons not parties to the award, namely, 
the widows -of the parties. That ruling 
seems to have no application in this case. 
It was there laid down that the arbitrator 
had no power to alter the course of legal 
devolution in a mode at variance with the 
ordinary principles of Muhammaian Daw 
in the ab.ence of a special custom prevailing 
in the family. Here the arbitrators do not 
alter the course of legal devolution in a 
mode at variance with the ordinary principles 
of Hindu Daw, for it has been admitted i y 
the appellant that according to Hindu Daw, 
the co-parceners could have validly agreed 
amongst themselves to exclude the widows 
from succession as the arb trators have 
done : vide also Muthuraman Chettiar v. Pon- 
nuswamy U ayar (2). Wha: the co-pa ceners 


^i) 23 A. 383; 5 C. W. N. 5831 28 I, A. till 8 
Sar. P. C, J. 27 (F. C.). 

(2) 2g lad. Cas. 549; 29 M. L. J. 214; (1915) 
M. W. N. 405 1 a D W. 533 1 |8 V* D T. 124. j 
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coiald, have done themselves by agree- 
;a;ent they could get done through arbitrators: 
Rup Singh v. Bhahhuti Singh (3), 

The next point urged is that the lower 
Courts erred in passing a decree in respect 
of the crops against defendant No. 3. The 
plaint in this case was filed on the 15th April 
1919, and on the same day a Receiver was 
appointed and directed to gather the crops 
and sell them. The case against defend- 
ant No. 3 is stated in paragraphs 7 and 8 
of the plaint as follows : — 

** The bind and nisi crops sown in last 
winter on the sir and khudkasht fields of the 
said 8-annas patti have been gathered and 
are lying on the threshing floor mMauza 
Imli and defendants Nos. i and 2 are also 
in possession of Sewaram’s cattle as well 
as ganj. The defendant No. 3 and defend- 
ant No. 4 is claiming a portion of the 
crops alleging that the same has been so let 
to him by defendants Nos. i and 2. The 
said sale, if true, is invalid against the plaint- 
iffs and none of the defendants have any 
right to retain the crops to which plaintiffs 
are entitled. , 

In paragraph 12 the plaintiffs claim 
possession of the crops or their value Rs.i,8oo. 
Defendant No. 3 in his written statement 
filed on the .20th June 1919 denied the claim 
and stated that he had no concern with the 
purchase of the crops and that he had un- 
necessarily been made a party to the suit. 
In theif reply dated the 17th July 1919, 
the plaintiffs stated that defendant No. 3 
had cut the crops and resisted the Receiver's 
taking possession of them relying on a sale- 
deed, executed by Ranibai in favour of his 
father-in-law, Khawza Baksh, who was sub- 
sequent:ly added as defendant No. 4. In 
her written statement dated the 19th Sep- 
tember 1919 Phulabai stated that Ranibai 
bad removed the crops. Ranibai in her 
written statement filed on the i6th October 
1919 stated that she was entitled to the 
whole crop but that, defendant No. 3 had 
cut and removed it under colour of a sale- 
deqd, which he had fraudulently got executed 
by har n the '' far zi name-'' of his father- 
in-law to save it from the hands of the 
Receiver appointed in the case. On the 
2,9th Noyei^pr 1919, the plaintiffs' Pleader 

(3) 5S Ind > Cas. 632 ; 42 A. 36 at p. 56 { 17 
A* ate. 


orally stated that defendant No. 3 had 

cut the crops and appropriated the pro- 
ceeds ". Isvsue No. 4 (c) which arises out of 
these pleadings is as follows : — 

With what defendants are the following 
properties left by Sewaram, and. of yrbat 
values they are : " 

(c) grain ? 

Are plaintiffs entitled to the whole or 
part of Ihe same ? 

The Trial Court held that defendant No. 3 
had obstructed the process-server who had 
gone to deliver possession to the Receiver 
and had taken possession of the crops and 
removed them under colour of a sale from 
defendant No. 2. It found that the value of 
the crops was Rs. 1,800 and decreed that 
amount against defendant No. 3. . This 
finding and decree have been upheld by the 
lower Appellate Court. 

It is argued on defendant No. 3's behalf 
that as soon as he stated that he had no 
concern with the crops he should have been 
discharged and that the fact of his having 
cut and removed the crpps after the institu- 
tion of the suit was a tort against the Receiver 
in respect of which the Receiver might have 
filed a separate suit against him, but that 
the plaintiffs had no cause of action. I 
cannot agree with the contention that 
defendant No. 3 should have been discharged 
as soon as he pleaded that he had no concern 
with the crops. If he was claimitig the crops 
and was in possession his mere disclaimer 
of title would not help him. The lower 
Appellate Court seems to find that defendant 
No. 3 was in possession. From his conduct 
after the institution of the suit there can be 
no other conclusion than that he was in 
possessidn before the institution of the suit. 
The fact that the plaint does not in so many 
words state that defendant was in possession 
is not of importance, for the implication 
from it is that he was. I think a sufficient 
case was set up in the^plaint against defends 
ant No. 3. 

Even assuming that the cause of action 
arose after the institution of the suit, de end- 
ant No. 3, who was represented by a Pleader 
on the date when the issue between him and 
the plaintiffs was framed, went to trial upon 
it. In the lower Appellate Court too he 
did not urge the present objection and it is 
now too late to urge it. The pldntiffs had 
preyed ipr . a decree. |or possession of the 
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crops and the mere fact that a Receiver was 
appointeJ co Id not affect their right to a 
decree. 

The appeal fails and is dismissed with 
costs, 

0. R. D. & N. H. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

F.Rsr Avpeai, from Order No, 98 of 
1922. 

November 13, 1922. 

Present: — Mr. Justice Piggott and 
Mr. Justice Walsh. 

BHAGWAN DAS — Applicant Appellant 
versus 

MANGALIA — Opposite Party 
— Respondents. 

Guardian — Successive applications for removal on 
same farts^ not enter tainable — Mother appointed 
guardian— Residence of second hu^bani of mother 
in same house with minor ^ whether around for re^ 
moval. 

The duly appointed guardian of the person of 
a minor ought not to be called upon to resist 
successive applications for his or her removal 
up >n the same set of facts. 

Where a mother is appointed the guardian 
of the person of her minor son, and she re-marries. 
the fact that her second husband resides in the 
house which she continues to occupy as guard- 
ian of her minor son, is not a sufficient cause for 
her removal from such guardianship. 

F.rit appeal f om an order of the Add - 
t onal Judge, Cawnpore. 

Mr. Hari Kishen Kaul, for Mr. Kailas 
Nath Katju, for the Appellant. 

Dr. Surendro Nath Sen, f r the Re- 
soondent. 

JUDGMENT.— In the year 1915 Mmitm- 
mud Mangalia was appointed gua dian 
of the person and property of her miior 
son, Ganga Prasad. In the year 1920 
Bhagwan Das, father-in-law of the m nor, 
appUed for the removal of Musamma" 
Mangalia from the guardianship both 
of the person and of the property, making 
a number of allegations again/- her. On 
this application, it so happened that two 
successive orders were passed by offi? rs 
holding the District Judg2sh;p of C wn- 
pote, and one of these iOrders came be- 
thii Court iu appeal in the year 192X. 


As to the effect of thes3 orders, we enter- 
tain no doubt. Musammat Man ^alia was 
removed from the guardianship of the prop 
erty of the minor and Bhagwan i)as 
was appointed in her place. The Court 
refused to remove her from the guardian- 
ship of the person of the minor. On 
the i6th of February 1922 Bhagwan 
Das presented to the District Judge 
the application out of which this appeal 
arises. It is curiously drafted and seems 
to ignore the result of the previous li^ga- 
tion. There is also a passage in it which 
leaves one in doubt whether Bhagwan 
Das himself desired to resign the office of 
guardianship of the property of the minor 
to which he had been appointed. The 
application, however, has not been so 
interpreted by the District Judge, and we 
have not been asked to re-consider the 
view which he took of it in respect of this 
matter. The point., however, is thi^, that 
Bhagwan Das seeks to treat the question of 
the guardianship of the person of the minor 
as still open, and asks the Court to go into 
the question of the relative claims of him- 
self and of Musammat Mangalia, as if 
there were at present no guardian of the 
person of the minor in existence. The Dis- 
trict Judge has rightly held that the 
effect of the orders previously passed was 
to confirm Musammat Mangalia in the 
position of guardian of the person of the 
minor. The question, therefore, is whether, 
in this fresh application of the i6th of 
P^ebruary 1922, Bhagwan Das has shown 
cause for her removal from the 
guardianship of the person. In the main, 
this application puts forward the same 
facts which were considered by the Dis- 
trict Judge of Cawnpore in the year 1921. 
There is one fresh allegation, as to the 
residence of Musammat Mangalia's second 
husband in the house, which Musammat 
Mangalia continues to occupy as guardian 
of her minor son. This would not 
in itself be a cause for her removal. 
It has been contended before us that 
orders in a guardianship matter cannot 
have the effect in law of res judicata. It 
is not a question, however, of the operation 
of section ii, Civil Procedure Code. 
question is whether the duly appointed 
guardian of the person of a minor is to be 
called upon to resist successive lippliea* 
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tions for his or her removal, based upon 
the same set of facts each time. In our 
opinion, the District Judge was right 
in dismissing the application of Bhagwan 
Das on the ground on which he has sub- 
stantially proceeded, namely, that Mussam- 
mat Mangalia was the lawfully appointed 
guardian of the person of the minor and 
that no fresh cause was now being 
shown for her removal from that office, 
over and above the facts which had been 
put forward and duly considered by 
the District Judge in the year 1921. 
On these grounds we dismiss this appeal 
with costs. 

Appeal dismissed. 

W. C. A. 


ALLAHABAD HIOH COURT. 

First Appeai, from Order No. 98 of 1922. 

November 2, 1922. 

Present: — ^Mr. Justice Piggott and 
Mr. Justice Walsh. 

RAMANAND SHUKUL- Decree- 
Hoeder — ^Appeei#ant 
versus 

CHHOTEY LAL — Judgment-Debtor 
— Respondent. 

Hindu LaW’—Debt incurred by father — Sons, 
liability of, 

A decree-holder is entitled to proceed ugainst 
any ancestral property i.i the hands of the son of his 
deceased judgment-debtor which, tinder the Hindu 
Eaw, is liable for the payment of the debts, unless 
and until the son can prove either that there was 
in fact no debt at all, or that the debt was 
tainted with immorality, [p 418,00!. i«] 

First appeal from an order of the Sub- 
ordinate Judge, Basti. 

Mr. Harnanian Prasad, for the Appellant, 

Mr. Iqbal Ahmad, for the Respondent. 
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JUDGMENT. 

Piggott, J. — This is a decree-holder's 
appeal arising out of the following circum- 
stances: — On the 5th of June 1917, Rama- 
nand Shukul obtained a simple money- 
decree against Nageshar Pande. On the 30th 
of May 1920 within the prescribed period 
of limitation, Nageshar having died on some 
uu'.pecified date during this interval, the 
decree-holder attached the ancestral family 
property in the hands of Chhotey Lai, son 
of Nageshar, and sought to bring it to sale 
in satisfaction of his decree. Chhotey Lai 
filed an objection saying that he knew 
nothing about the decree in question, that he 
was certain that his father had never exe- 
cuted any document in favour of Ramanand 
Shukul, that he was not bound by the terms 
of the decree obtained against his father 
only, and that Ramanand had recently been 
worsted in another litigation in which he 
had tried to make the objector, Chhotey Lai, 
liable upon a document alleged to have been 
executed by his father Nageshar. There 
was also a suggestion that the application 
for execution was beyond time, which was 
obviously not pressed, and could not have 
been, in view of the dates we have already 
given. The main plea was that the decree- 
holder was not entitled to obtain execution 
against the property attached in the hands 
of Chhotey Lai, unless he first proved his 
case over again, that is to say, established 
by evidence that a debt was in fact due from 
Nageshar on the date on which the decree 
was obtained. The Execution Court, refer- 
ring to the provisions of section 53 of the 
Code of Civil Procedure, held that the 
decree-holder was clearly entitled to proceed 
with the execution and passed orders accord- 
ingly. There was an appeal which was dis- 
posed of by the Subordinate Judge of Basti. 
The Appellate Court has referred to two de- 
cisions of this Court, both of which related 
to a state of facts essentially different, in 
both cases there was a litigation against the 
father resulting in a decree, and proceedings 
in execution were taken against property 
in which the sons had a joint interest along 
with the father, while the father was still 
alive. In such a state of facts, no question 
arises regarding the interpretation or effect 
of section 53 above referred to. The de- 
cision of the learned Subordinate Judge is 
a verv good example of the danger of decid- 
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ing questions of law upon brief j tat ments 
of principle to be loaud in the head-notes 
of reported cases, without taking the trouble 
to ascertain the state of facts upon which 
the decision relied upon a-; an authorit}^ was 
pionounced. In the present case there was 
a deciee against Nageshar, and Chhotey l^al 
was the legal representative of Nageshar 
within the meaning of those words as defined 
in section 2 clause (ii) of the Code of Civil 
Procedure. Under sections 50 and 53 of 
the same Co.lc, the deciee-holder, Ramanand, 
was entitled to proceed against any property, 
in the hands ot Ch.xOtey Lai which was 
liable under Hindu Law for the payment of 
the debt. Now, ilu existence of an unsatis- 
fied decree 01 the date of Nageshar’s death 
was evide iCe of the existence of a debt which 
it was the pious duty of Chhotey Lai to satis- 
fy. The ancestra' propert}" in the hands 
of Chhotey Lai was liable, under Hindu Law, 
for the payment oJ: this debt, unless and 
un.il Chhotey Lai could prove, either that 
there was in f ct no debt at all, or that the 
debt was tainted with mmoralit . . The 
lower Appellate Court was clearly wrong. 
The only question about which there can 
be any sexiou. argument is whether the Trial 
Court, in any way, treated the objector with 
undue harshness, or shut Ixim out from any 
reasonable oppoitunity of producing evi- 
dence. It seems to us that Chhotey Lai 
at no time offered to produce evidence be- 
fore the Trial Court. He wanted a decision 
that the Execution Court could not proceed 
without the decree-holder’s proving the debt 
all over again, as if he were now suing for 
the first time. That point was rightly de- 
cided against him and the First Court’s order 
directing execution to proceed necessarily 
followed. It has never been alleged by 
Chhotey Lai that there was a debt for which 
he was not liable, because it had been Lor- 
rowed for what the Hindu Law regards as im- 
moral purposes. Consequently, he cannot ask 
the Court to offer him an opportunity of prov- 
ing a fact which he never alleged. On the 
question of the existence of t e debt, we 
repeat that we do not see that he offered 
any evidence. We accordingly allow this 
appeal, set aside the order of the lower Appel- 
late Court and restore that of the Court of 
first instance, with costs throughout. 

Walsb» L — I entirely agree. I am quite 
tatisfied by the form o'' the original appli- 
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cation that the applicants had no case and 
that they merely wrapped up a vague collec- 
tion of allegations raising points of law in 
the hope of creating delay and difficulty. 
Onus of proof is of no importance when 
both parties produce evidence. In this case 
the decree-holder had his decree. The sons 
could have given any evidence- of their own 
or of any other witness which they possessed, 
to show that the debt was not one for which 
the property was liable under Hindu Law* 
Judges in the Court below would find it a 
simple and effective method when a question 
cf onus of proof is raised, to ask the Pleader 
or Vakil, who raises it, whethir he is going 
to call j ny evidence. If he says, yes, he 
shoi Id order him to call his ev de ce and 
see th t the evidence is clos d, before any 
such quCvStion is discussed. When the 
evidence is closed the question, if 
not by that time catirely irrelevant, can 
be decid.d, and even if there is an appeal, 
it is unnecess ry to remand the case, be- 
cause all the evidence has already been taken. 
If, on the other hand, the learned Counsel 
says that he is not going to call any evidence, 
tile ,uc stion of law i.s ripe for decision. In 
this case, if the sons decided to call no evi- 
dence. they were bound to fail. I am satis- 
fied that they had no evidence to call. I 
agree in the ordei proposed. 

Appeal allowed. 

w, c. A. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Civil. Rev. SION No. 29-B of 1922. 
November 14 1922. 

Presen Mr. Prideaux, A. J C. 
BANSILAL AGARWALA-^Appeicant 
versus 

RANGLAX AGARWALA and another— 
Non-Appucants. 

Provincial Insolvency Act {V of iQ'io), s, 33— 
Ffaudulent transfer, lannumlent of^Recemr 
not appointed. 
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Proceedings to annul a trauisfer, under section 
53 of the Provincial Insolvency Act, should be 
taken in the name of the Receiver, but where no 
Receiver is appointed the Insolvency Court can 
itself move on the matter being brought to its 
notice by any of the creditors. 

A person impeaching a transaction under section 
53 01 the Act has only to prove that it took place 
within two years of the insolvency of the transferor, 
and when this has been done the onus is shifted 
on to the transferee to estaMish the bona fides of 
the transaction which he seeks to maintain. 

Revision of the orde of the District 
Judge, Akola, dated the 24th December 1921, 
in Miscellaneous Civi Appeal No. ii oi 1921, 
ads ng out o. Insolvency Ca e No. 25 oi 1920, 
dated the 30th July 1921. 

Mes rs. Gangadha Si arant and A. C. Roy, 
.or the Applicant. 

Mr. M. R. Bobdc, for Non-Applicant 
No. I. 

ORDER. — One Ranglal was adjudged an 
insolvent on 8th October 1920, the order 
of insolvency go ng back to 9th August 
1920, the date of his app'icat.on to be 
declared an insolvent. No Receiver was 
appointed in the case. On 25th September 
1919, that ,s, within two years o the .nsolven- 
cy, Ranglal had so d a port on ol a field to 
his two brothers and a share in a house to 
his brother BansilaL On the appl.cation 
at the instance of Ranglals cred tors these 
alienations have been held void as against 
the Insolvency Court. That deci ion has 
been uphe d in appeal. Hence the present 
appLcation for revision. 

The first ground in this applicatiori rtms:— 

That the Trial Court had no jurisdiction 
to entertain and decide the application for 
annulment of the transfeis at the instance 
of the creditors when the Receiver was not 
a party to the same." There seems to ine 
no force in this ground. The law is this: 
a transier of this nature is vo.dab e against 
the Receiver; so he is the proper person to 
impeach the fraudulent transfer by the 
insolvent and proceedings to annul a trans- 
fer under section 53 of the Provincial In- 
solvency Act should be taken in the name 
of the Receiver But if the Receiver refuses 
to interfere then a creditor can proceed 
with the matter with the leave of the Court. 
Until, however, the Receiver has refused 
or declined to act no one else can do so: 


Hemraj Champa Loll v. Ramkishen Ram (i); 
But if no Receiver is appointed the matter 
is otherwise. In that case the Insolvency 
Court can itself move on the matter being 
brought to its notice by any of the cre- 
ditors and that is what has occurred in the 
present case. There is no illegality in this. 

As regards the other grounds in this 
application for revision, it is argued that the 
brothers were in possession of the property; 
but it is admitted that they did not p o- 
duce their account-books to show that the 
money had passed nor did they produce 
the peripatraks, or rent receipts, to show 
possession or payment of land revenue. 
The person impeaching a transaction of this 
nature has only to p ove that it took place 
within two years of the insolvency ot the 
transferor and when this has been done the 
onus is shifted on to the transferee to estab- 
lish the hona fides of the transaction which 
he .seeks to maintain. In this case two 
Courts have concurrently found that the 
present applicants have failed to establish 
such hona fides. The question is one of fact 
depending on the amount of belief to be 
accorded to the testimony of witnesses. 
There is ample evidence to support the find- 
ings come to. For these reasons this appli- 
cation fails and is dismissed with costs. 
The appheants will pay non-applicant's 
costs. I fix Pleader's fee at Rs. 15. 


s. D. Application dismissed. 

(i) 38 Ind. Cas. 369; z P. L. J. loij i P, I^. W. 
752; ri9i7) Pat. 303. 
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ALLAHABAD HIGH COURT. 

First Appkai. from Order No. 128 
OF 1922. 

November 15, 1922. 

P,escn: — Mr. Justice Piggott and 
Mr. Justice Walsh 

DARSHAN lyAL and others — 
Defendants — Appeixants 
versus 

SHIBJJ MAHARAJ BIRAJ MAN- 

PEAINTIFF — R SPONDKNT. 

Juristic per soyi — Idol - Idol, whether infant Next 
friend, suit by, when competent --Civil Procedure 
Code (Act V of 1908), s. zi, apphcabiliiy oj. 

Section of the Civil Procedure Code has no 
application to suits y an idol in his juristic 
capacity against persons who are interfering 
unlawfully with his property or with his income. 
• p. 420, col, 2, p. 421. col. i.l 

An idol who is bei :g defrauded by his lawful 
guirdian or trustee cannot be treated by a Court 
of haw on the fo ding <i an infant, and any person 
claiming a benevolent interest in the fortunes of 
the said idol, cannot be pertuitted to maintain a 
suit in the name and as the next friend of the in- 
jured idol. The persvm maintaiiiing the suit must 
make out that he has a right to act on behalf of the 
idol, [p 421, col. i.J 

First appeal from an order of the District 
Judge, Budaun. 

Dr. S. M. SuLaiman, for the Appellants. 

Messrs. Harnandan Prasad and Balcshwari 
Prasad, for the Respondent. 

JUDGMENT. — This is an appeal against 
an order of remand, and the pleadings of 
the parties require to be carefully studied 
if the particular point about which the Courts 
below have differed is to be rightly appre- 
ciated. On the face of it, the .^uit is one 
brought by the idol, Shibji Maharaj, installed 
in a certain temple, suing as a juristic per- 
son, through Swami Dachhmi Nand, des- 
cribed as officiating priest and manager of 
the affairs of the temple.' The persons im- 
pleaded as defendants are alleged to be wrong- 
fully appropriating the income of the prop- 
erty which should be devoted to the plaint- 
iff. It is an accident of the particular suit 
that one of the defendants, Musammat 
Pawa, is the survivor of two ladies who exe- 
cuted a certain deed of endowment in 
iavour of the plaintiff idol. This deed has 
been read to us. We understand it 
to me n that the temple was in existence 
and the plaintiff idol installed therein 
before the execution of this deed. In any 
case, therefore, the trust-deed about which 


the parties ure disputing must be distinguish- 
ed f om all those deeds ])y which a temple 
is directed to be built, or an idol to be in- 
stalled therein. On the face of it, the deed is 
a gift in favour of the plaintiff idol, subject 
to this qualification that the executants are 
to remain trustees and managers on behalf 
of the idol qua the trust property and are 
made resp nsible for .seeing that the income 
of the property is devoted to the interests 
of the temple. Now, the plaintiff alleges 
that, after the death of one of the two exe- 
cutants, the survivor, Musammat Pawa, 
ha . been induced to e.xe ute another deed 
in derogation of the rights which accrued to 
the idol under the original d ed of endow- 
ment. He impleads variou . other defend- 
ants, on the allegation that t ey aie concern- 
ed in the trespass committed upon the rights 
of the plaintiff idol under cover of the second 
deed executed by Musammat Pawa. The 
Court of lir.^t instance framed two issues 
oiih\ One of these wa.s : Is the suit cog- 
nizable by this Court’'' The second was: 
Is the suit barred by section 92 of the Code 
of Civil Procedure ? So far as we can gather, 
the latter was the only question lO which 
the Trial Court directed its mind, for there 
is nothing in the frame of the suit to suggest 
that it is one outside the cognizance of the 
Trial Court, unless it be barred by the second 
clause of section 92, Civil Procedure Code. 
The First Court found that it was so barred 
and dismissed the suit alto ether. The 
lower Appellate C urt ha- reversed this find- 
ing and remanded the suit tor fuither trial 
upon the merits. Subject to one remark, 
which we stall have to mak., we think the 
order of the lower Appellate Court was clearly 
ripht. On the wording of the tiust-deed, 
and independently of any evidence as to 
what wor.ship is actually conducted and 
what charities, if any, dispensed at he tem- 
ple of Shibji Maharaj in question, we should 
hesitate to hold that the deed of endow- 
ment, which has been read to us was one 
creating a trust for public purposes, whether 
of a charit b e or of a eligious nature. 
This, however, is a point on which further 
light might perln ps be thrown by evidence 
hereafter to be produced. 

Apart altugethcr fion this question, the 
suit, as lilc . is siui]>'y < by an idol in his 
juristic ca2)ari y ag tii 't persons who are 
interfering unlawfully with his property or 
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with his income. vSuch a suit has nothing 
to do with section 92, Civil Procedure Code* 
There was, however, a fiuestion raised in the 
pleadings about which no vSpecific issue was 
framed, but which is discus-ed, in an inci- 
dental manner, in the judgment of the lower 
Appellate Court. The defendants did un- 
doubtedly challenge the competence of 
v^wami Jvachhmi Nand to act as the guardian 
or legal representative of the plaintiff idol 
for the purposes of tliis suit. All we wish 
to say is that there must be an issue on this 
point and it must be determined. The 
plaintiff claims, a -5 we understand, to be 
entitled t ) represent the idol because he is 
the priest of the temple, independently 
altogether of the endownm nt mad ^ in favour 
of the idol b}" the original trust-deed on 
which the claim is based. He says also 
that he looks after the management of the 
temple, by which we presume him to mean 
th:it he conducts the worship there and dis- 
pins s such charities, if any, as are custom- 
ary at this particular shrine. If this is what 
the plaintiff means, then this allegation does 
sei up prima facie a ca'e entitling Swami 
I/achhmi Nand to bring this suit as the next 
friend of the idol. The fact that he is not 
the nianag r or trustee, under the particular 
deed o! endowment which he desires to set 
up for the benefit of the aforesaid idol, wou^d 
not prevent him from having a right to act 
on behalf of the idol in this litigation, if he 
occupied a i)osition of manager or trustee 
(jua the performance of tho.se ceremonies 
of worsliip or charities for the bLuefit of 
which the trust monies were direc ed to be 
a])pli?d. It will, however, be for the Trial 
Court to fix an issue on this point and to 
detw^rmine it after evidence has been taken. 
There is, in the judgment of the lower Appel- 
late Court, a suggestion that an idol, who is 
being defrauded by his lawful guardian or 
trustee, might be treated by a Court of Law 
on the footing of an infant, and that any 
per son claiming a benevolent interest in the 
fortunes of the said idol, would be permitted 
to maintain a suit in the name and as the 
next friend of the injured idol. We think 
it sufficient to say that we should not be 
prepared to affirm this as a correct propo- 
sition of law. It will be for Swami Lachhmi 
Nand to make out that he has a right to act 
on behalf of the plaintiff idol ; otherwise the 
suit will fail on the mere ground that the 


plaintiff, considered as a juristic personality 
is not legally before the Court. Subject to 
these remarks, we dismiss this appeal. As 
we think that the defendants should have 
submitted to the order of remand on the 
ground on which it has proceeded, we leave 
them to bear the costs of this Court. 

w. c. A Appeal dismissed, ^ 


NAGPUR JUDICIAL COMMISSIONEB’S 
COURT. 

Second Civie Appkae No. 182-B of 1921, 
October 4, 1922. 

Present: — Mr. Kotwal, A. J. C. 
KISANLAL—Peaintiff— Appeeeant 
versus 

ABDULLA AND ANOTHER— -Defendants - 
Respondents. 

Transfer of Property Act (1 V of 1882) 
— Principles, zvhether applicable where Act not in 
force— Par feturc, relief against — Consent mortgage- 
decree— Penod fixed, extension of, by Court. 

The principles embodied in the Transfer of Property 
Act are applicable, as principles of equity, justice 
and j»ood conscience in places where the Act is not 
in force, fp. 422, cols, i & 2.] 

A Court is empowered to extend the period fixed 
for payment in a mortgage -decree by consent, the 
condition being that the property was to be fore- 
closed on default of payment as settled, [p. 423, 
col. 2.1 

Wentwonh v. Pullen, (1829) 9 B. & C. 840 at p. 
850; () ly. J. (o S.) K. B. 33; i09 E. R. 383; 33 R. 
R Krishnabai Y. I lari Govind, 31 B. 15; 8 
Bom. E R. Hi 3; i M. E. T. 370' (P. B.), Balamhhat 

V. Vinayak, 10 Ind. Cas. 74f); 35 B. 239; 13 Bom. 
E. R. 154, Surendra Nath Banerjee v. Secretary of 
State for India in Council, 57 Ind. Cas. (>43; 24 C. 

W. N. 545, Lachiram v Jana Yesu, 27 Ind. Ca«. 
830; i<) Bom E. R. Bheema Venkataramana v. 
Bommim Garappa, 28 Ind. Cas. 970; 28 M. E. J . 
488; 2 E. W. 537, Supdu Dhodu v. Madhavrao 
Jivram, 57 Ind. Cas. 534: 44 B. 544: 22 Bom. E. R. 
780, referred to. 

Appeal from the decree of the District 
Judge, Amraoti, dated the 17th February 
192T, in Civil Appeal No. 243 of 1920. 

Dr. H, 5 . Gour and Mr. A, V, Khare, for 
the Appellant. 

Sir B. /v. Bose and Mr. P. iV. Rudra, for 
the Respondents, 

JUDGMENT.— On the 20th June 1902 
the following preliminary decree for fore- 
dosure in a mortgage-suit was passed against 
Abdulla, defendant No. 2, and his brothers, 
Karamat and Habshi, by the Court of the 
Civil Judge, Amraoti: — 

The Court passes a decree in accordance 
with compromise put in by parties. That 
iu full satisfaction of the daim defendants 
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shall pay plaintiff Rs, 3,300 by 22 annual 
Instalments each of Rs. 150 to be paid every 
year. The first instalment being payable 
on the 1st April 1903 and so on. In default 
of payment of any one instalment defend- 
ants shall pay interest on that amount at 
8 annas per cent, and on default of three 
instalments the whole amount shall be 
paid at once. On failure to do which the 
mortgaged property be foreclosed and be 
put into plaintiff's possession." 

Abdulla and Habshi were, at this time, 
minors under the guardianship of Karamat. 
The instalments were paid in accordance 
with the decree till 1915. The instalment 
of 1916 was paid late but accepted by the 
decree-holder. The instalments for igiy# 

1918 and 1919 were not paid. On the 5th 
April 1919 the plaintiff filed an application 
for making the decree absolute. The 28th 
June 1919 was fixed for hearing this applica- 
tion. On the 8th May 1919 Abdulla paid 
into Court Rs. 517-8-0. Ttiis sum repre- 
sented the three instalments in arrears 
and interest thereon. On the 28th June 

1919 the judgment-debtors remained absent 
and an ex parte order making the decree 
final was passed. On the application of 
one of the judgment-debtors this decree 
was set aside on the 14th August 1920. On 
the 17th August 1920 the entire amount 
due on the decree was deposited in Court 
by the judgment-debtors. On the ist 
September 1920 Abdulla filed an applica- 
tion for extension of time on various grounds. 
The First Court rejected the application 
and passed an order making the decree 
final. The lower Appellate Court has set 
aside the order, extended the time and 
directed the decree-holder to take the 
money deposited in Court. The decree-holder 
appeds. 

It is contended on his behalf that the 
provisions of the Transfer of Property Act 
could not be applied in this case as (i) that 
Act did not apply to Berar when the decree 
was passed, and (2) as the decree was a 
compromise decree and not one under that 
Act. Although the Transfer of Property Act 
did not apply to Berar in 1902, yet the 
principles embodied in that Act would be 
applicable as principles of equity, justice 
And good conscience. If the decree had 
been a decree passed by the Court and not 
based on a compromise^ it would have 


been open to th Court to extend time 
notwithstanding that the Transfer of Prop- 
erty Act did not apply. 

The question, therefore, remains as to 
what is the effect of the circumstance that 
the decree is a consent decree. It is argued 
that, as the parties had fixed the time by 
agreement and the decree merely embodied 
a contract between them, the Court was 
bound to treat it as a contract and had no 
power to alter its terms and extend the 
time. The decree does embody a con- 
tract, but, as observed in Wentworth v. 
Bullen (i), " the contract of the parties is 
not the less a contract, and subject to the 
incidents of a contract, because there is 
superadded the command of a Judge." 
Krishnahai v. Hari Govind (2) was a case 
where the plaintiff was seeking to enforce 
by original suit a right to forfeiture con- 
tained in a consent decree whereby the 
status of landlord and tenant was estab- 
lished between the plaintiff and the defend- 
ant. It was held that the Court, in the 
exercise of its equitable jurisdiction, was 
not precluded from granting such relief 
against the forfeiture as it might have 
granted had the status arisen from contract 
or custom. In Balambhat v. Vinayak (3) 
the principle of this ruling was held to 
apply alike to a suit to enforce a decree 
and to proceedings in execution. 

In Surendra Nath Baiierjee v. Secre- 
tary of State for India in Council (4) the 
suit was compromised on terms under 
which the defendant recognized the right 
of the plaintiff to the land in suit and agreed 
to hold the land as a separate holding under 
the plaintiff and undertook to execute, 
within two months, an agreement in favour 
of the plaintiff in a certain form, in default 
whereof the plaintiff would take khas posses- 
sion of the land in suit in execution of the 
decree to be passed on the basis of the com- 
promise. A decree was passed in accord- 
ance with the terms of the compromise. 
The defendant not having executed the 


(1) (1829) 9 B. & C. 840 at p. 850; 9 I,, j. 
{o. s.) K. B. 33 ; 109 E. R. 313 I 33 R* R- 35 ^ 

(2) 31 B. 15 ; 8 Bom. L. R. 813; i M, T, 370 
(B. B). 

(3) lo Ind. Cas. 746 j 35 B. 239 J 13 Bom U 
R- 154. 

(4) 57 Ind. Cas. 643 ; *4 C. W. N. 543. 
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agreement within the time stipulated the 
plaintiff applied for execution and prayed 
for recovery of possession. It was held 
that it was open to the Execution Court to 
consider what the rights of the parties 
equitable or otherwise were which followed 
from the contract embodied in the decree. 

The cases cited above were concerned with 
relations between landlord and tenants 
and the right of forfeiture incidental to those 
relations. 

In Lachiram v. Jana Yesu (5) the 
plaintiff had sued for ejectment. A compro- 
mise decree was passed which provided 
for the payment of a certain sum by 
certain instalments. It also provided 
that, in default of payment of two 
instalments, the plaintiff was to 
recover possession of the lands in suit. 
Default in payment having occurred, the 
plaintiff applied to recover possession. 
The defendant then j^aid up the balance 
due on the decree. The lower Courts, 
relying on the equitable principle stated in 
Krishnabai v. Hari Govind (2) and Balam- 
hhat V. Vinayak (3), declined to 
put the plaintiff in possession of the property. 
The High Court held that the decisions 
in those cases were inapplicable where 
the relations of landlord and tenant were 
not created by the decree and that, as a 
decree made by consent can only be varied 
by consent, the plaintiff was entitled to 
enforce the term of the decree as to posses- 
sion. In Bhccma V enkalaramana v. Bommini 
Gurappa (6), however, a i)rovision in a com- 
promise decree that possession was to be 
given to the plaintiff if the defendant failed, 
within a certain time, to withdraw from 
Court certain promissory-notes and return 
them cancelled to the plaintiff was relieved 
against as penal. This suit was for the 
recovery of lands sold to the plaintiff by 
the defendant. In Supdu Dhodu v. 
Madhavrao Jivram (7), according to 
Macleod, C. J., the compromise decree 
amounted to a decree for redemption and, 
according to Heaton, J., it was in some ways 
an agreement to purchase property on the 
part of one person and an agreement to sell 

5) 27 Ind. Cas. 830 ; 16 Bom. I^. R. 668, 

6) 28 Ind. Cas. 970 ; 28 M. L. J. 488 ; 2 I^. W. 

57 lad. Cas. 534; 44 B. 544 - 22 Bom, 
I,. R. 780, 


on the part of another and in some ways 
like a mortgage where the provision is 
that the mortgage-debt shall be paid on a 
particular date, and that on a later date 
the mortgaged property should be restored 
to the mortgagor. Macleod, C. J., referred 
to Lachiram v. Jana Yesu (5) but held that 
the Court cannot lay down a general prin- 
ciple that in no case can the terms of a 
consent decree be varied and that in each 
case the terms of the consent decree must 
be considered. The following passage from 
the judgment of Heaton, J., is pertinent 
in connection with the present case 

'' When once it is conceded that we have 
here, though it takes the form of a decree, 
what is substantially a contract, then T think 
the principle, on wliich the decision in 
Krishnabai v. Hari Govind (2) was founded, 
applies. Then whether we apply the rule 
as to the time being of the essence of the 
contract, or the general principle that 
where you have relations of mortgagor and 
mortgagee, although the time may be fixed 
for the payment of the mortgage-debt by 
the contract, the mortgagor would still be 
entitled to pay the mortgage -debt until 
the relation of mortgagor and mortgagee 
bad ceased to exist, the result is the same.'* 

The contract embodied in the decree iii 
the present case is really a mortgage with 
a condition of foreclosure. Whether the 
decree is a foreclosure decree, or is treated 
as a contract the lower Court had the power 
to grant relief by way of extension. Ihider 
the circumstances of the case, the lower 
Appellate Court appears to me to have 
exercised its discretion rightly in granting 
the extension. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed, 

N. H. 
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ALLAHABAD HIGH COURT. 

Second Civie Appead No. 1171 op 1921. 

December 21, 1922. 

Present: — ^Mr. Justice Rafique and 
Mr. Justice Piggott. 

Babu JHINAK SINGH and another — 
Dependants — Appedeants 
versus 

Babu AMBIKA PRASAD and otheRvS — 
P1A.1NTIPPS and Dependants — 
Respondents. 

Civil Pfocedwre Code {Act V of 1908), O, 
XXXII, r, 3 — Appeal — Death of joint plaintiff 
before hearing of appeal^ effect of— Decree passed 
in ignorance of fact of deaths validity of. 

The effect of allowing an appeal to be heard 
and a decree passed in ignorance of the death of 
one of the joint plaintiffs is to render the judgment 
and decree a nimity. 

Imam-'Ud-din v. Sadarat Rait 5 Ind. Cas. 897; 32 
A. 30X ; 7 A. D. J. 228 and Balaram Pal v. 
Kanysha Majhi, 53 Ind. Cas. 548, followed. 

Second appeal against a decree of the 
Serond Additional District Judge, Gorakh- 
pur, dated the 9th of April iq2 I. 

Dr. K. N. Katju and Mr. N. Upadhya, 
for the Appellants. 

JUDOHENT. — This appeal arises out of 
a suit brought by three persons, namely, 
Ambika Prasad, Ram Charatar Singh and 
Hobedar Singh on the 21st of June 1920 in 
the Court of the Munsif of Bansgaon for 
the recovery of possession of property 
conveyed by one Damri to the defendants- 
appellants on the 20th of May 1919 by a 
registered sale-deed on the ground of pre- 
emption. The claim was denied by the ven- 
dees and the learned Munsif dismissed the 
claim. Of the three plaintiffs, Ambika Prasad 
alone preferred the appeal and said that 
he was preferring it both on his own behalf 
and on behalf of his co-plaintiffs, Ram Chara- 
tar Singh and Hobedar Singh. Before the 
appeal came to be heard Hobedar Singh 
died. The fact of the death of Hobedar 
Singh was not brought to the notice of the 
learned District Judge nor an applica- 
tion made to bring the legal representa- 
tives of Hobedar Singh on the record 
prior to the hearing of the appeal. The 
appeal was heard as if Hobedar Singh 
was alive and a decree was passed on the 
9th of April 1921 in favour of Ambika 
Prasad, Ram Charatar Singh and Hobedar 
by thfc learned District Judge on the 


CASES. [1923 

HARDEO PRASAD V. DAMODAR PRASAD. 

payment of three-fourths of the sale con- 
sideration within a specified period 
for the recovery of three-fourths of the 
property in dispute. The vendees have 
preferred the present appeal before us 
and contend inter alia that the decree of the 
learned District Judge is a void decree under 
the law inasmuch as it was passed after 
the death of Hobedar Singh. This 
contention, we think, must prevml. It 
is supported by two authorities, namely, 
Imam-ud din v. Sadarat Rat (i) and 
Balaram Pal v. Kanysha Majhi (2). 
We, therefore, allow the appeal, set aside 
the decree of the learned District Judge 
and dismiss the claim of the plaintiff-re- 
spondent, Ambika Prasad, with costs in- 
cluding fees in this Court on the higher 
scale, if any. 

Appeal allowed. 

s. D. 


(1) 5 Ind. Cas. 897 ; 32 A, 301 ; 7 A. L. J. 228. 

(2) 53 Ind. Cas. 548. 


ALLAHABAD HIGH COURT. 

Civil. Revision No. 99 of 1922. 

November 16. 1922. 

Present: — ^Mr. Justice Piggott and 
Mr. Justice Walsh. 

HARDEO PRASAD — Pdaintipf— 
Applicant 
versus 

DAMODAR PRASAD — Defendant — 
Non-Applicant. 

Jurisdiction— Suit by two plaintiffs— Dismissal 
— Appeal by one joining other as respondent — 
Appeal^ acceptance of— Court, jurisdiction of, to 
show respondent as appellant. 

A Court has no jurisdiction to direct that a 
person who was never an appellant before it should 
be shown in the decree as an appellant, [p. 425, 
col. 2.] 

Two persons, H. and D, brought a suit for 
profits which was dismissed. H, alone appealed 
joining D. sa respondent. The appeal was accepted 



4^5 


Vol. 71] INDIAN CASES. 


HARDEO PRASAD V, DAMODAR PRASAD. 

and the Appellate Court came to the conclusion 
that a decree in favour of both H. and D. should be 
assed. By mistake, however, the decree was 
rawn up in the name of H. alone. D. applied 
for correction of the decree. Upon this the 
Appellate Court passed an order directing the name 
of D. to be entered in the decree as an appellant. 
On revision : 

Held, that the order was without jurisdiction 
and could not be sustained. 

Civil Revision from an order of the 
District Judge, Bulandshalir. 

Mr. Girdhari Lai Agarwala, for the Appli- 
cant. 

JUDGMENT. — Two brothers, Hardeo 
Prasad and Damodar Prasad, brought a 
suit for profits. They appeared as joint 
plaintiffs and joint y claimed the profits 
due on the entire share of which they were 
the joint owners. The First Court dismissed 
the stiit. For some reason, with which we 
are not now concerned, Damodar Prasad 
preferred to submit to this decree. Hardeo 
Prasad appealed against the whole decree 
and impleaded Damodar Prasad as a re- 
spondent, on the ground that he had declined 
to .oin ill the appeal. The District Judge 
reversed the finding of the Trial Court on 
the merits. The conclusion arrived at in the 
judgment obviously is that the suit of Hardeo 
Prasad and Damodar Prasad ought to have 
been decreed, and the operative portion of 
the judgment directs that the decree of the 
Trial Court be set aside and, in lieu thereof, 
the claim be decreed. We think there 
can be no doubt the District Judge 
intended to give a decree to Hardeo 
P asad and Damodar Prasad for the amount 
in question. By some error in the office, 
when the decree was drawn up, 
it was so drafted as to appear on the face of 
it a decree in favour of Hardeo Prasad alone, 
and, by a further oversight, the name of 
Damodar Prasad did not appear at all in 
the array of parties as shown in the decree. 
On this Damodar Prasad applied to the 
District Judge, asking that what was ob- 
viously a clerical error or accidental omission 
in the decree should be set right. The 
District Judge intended the decree to be in 
conformity with his judgment. Technically, 
we think the order passed by him was wrong 
and that it is quest onable whether it really 
gives effect to the operative portion of the 
udgment. It is, moreover, unjust to Hardeo 
Prasad who was clearly entitled alone to 


recover the costs of the appeal, seeing that 
he alone had fought the matter. The order 
of the District Judge is that the name of 
Damodar Prasad be entered in the decree 
as an appellant. Now, apart from what 
has been stated above, it is obviously 
wrong for any Court to direct that a person 
who was never an appellant before it should 
be shown in the decree as an appellant. 
We think we must hold that it is outside 
the jurisdiction of any Court to pass an order 
thus misdescribing in the decree one of the 
parties to the same. Wc, therefore, take 
up this matter in revision and set aside the 
order complained of. There has been some 
little argument before us as to the order 
which we ought to substitute for it. We 
could, of course, pass an order the only effect 
of which would be to require the District 
Judge to look further into the matter. We 
think, however, that it would be better for 
us to dispose of this small difficulty by pass- 
ing the order which the District Judge ob- 
viously ought to have passed upon the appli- 
cation of Damodar Prasad. That order 
will direct that a decree be drawn up so as 
to decree the money found to be due, and 
shown in the decree as it at present stands, 
together with the costs of the Court of first 
instance, in favour of the appel ant, Hardeo 
Prasad, and the respondent, Damodar Prasad, 
as against the other respondent who was the 
defendant in the original suit. It will fur- 
ther direct that the costs of the appeal be 
paid by the aforesaid defendant-respondent 
to the appellant, Hardeo Prasad, alone. 
Under the circumstances, we think we must 
allow the applicant, Hardeo Prasad, his 
costs of this application, and we order accord- 
ingly. 

N. H. 

Application allowed. 
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PATNA HIGH COURT. 

v^TAMP Reference in First 
CiviE Appeae No. of 1922. 

October 31, 1922. 

Present: — Justice Sir Jwala Prasad, Kt. 
ANAND RAM BRAHMAN and others— 
Plaintiffs — Ajppellants 
versus 

RAMGUDAM SAHU and others— 
Defendants — Respondents. 

Civil Procedure Code (Act V of iyo8), 0 , XL I, 
f. Appeal, or plaint, presentation of^ during 
vacation, validity of — Appeal, presentation of, to 
Assistant Registrar, whether proper — Bihar and 
Orissa Court- Fees [Amendment] Act (I I of t 022) 
-^Restrospertive effect^ 

There is nothing to prevent the presentation 
of a plaint or memorendum of appeal during 
a vacation or even on a Sunday provided it is 
presented to a proper officer and that officer 
receives it. [p. 430, col. 1.] 

Ununto Ram Chatterjee v. Protah Chunder Shtro- 
monee, 16 W. R. 230, Gohind Coomar Chowdhry 
V. Huro Gopal Nag] 3 B. L. R. App 72; ii W. R. 
537 and Ram Das Chakarbati v. Official 
'Liquidator of the Cotton Ginning Company, Limited, 
9 A. 366; a: W K. (1887) 34; 5 I>ec. (N S.) 
670, referred to. 

The Assistant Registrar of the High Court 
of Judicature at Patna is not the officer expressly 
appointed by the rules of the Court to receive 
a memorandum of appeal Therefore. a 
memorandum of appeal presented to him during 
the vacation should be deemed to have been 
presented on the re-opening of the Court when the 
Registrar actually receives it and stamped accord- 
ing to the law as" to Court-fees in force on the day 
when the Registrar receives it and not when it 
was presented, [p. 430, col. 2; p. 43 col. i.] 

The Bihar and Orissa Court-Fees (Amendment) 
Act (II of 1922) does not have retrospective effect 
so as to impose a liability upon an appellant to 
pay Court-tee, on copies of judgment and 
decree filed with a memorandum of appeal which 
he was not liable to pay on the date such copies 
were obt.iined. [p. 431 , col. i .] 

FACTS.*— The High Court of Patna was 
closed for the long vacation on the 4th of 
August 1922 and re-opened on the 22nd of 
October 1922. During the long vacation of 
the High Court, Bihar and Orissa Court-P'ees 
(Amendment) Act, ii of 1922, was passed 
and was brought into force from the 24th 
of August 1922. Prior to the enforce- 
ment of the Act, various appeals includ- 
ing one in report were filed before the Assist- 
ant Registrar of the High Court during 
the Hong vacations, the Registrar being 
absent from Patna during those days. 
On the re-opening of the High Court, the 
Registrar formally received the memoran- 
da of appeals and admitted them on the 


Register of the Court. The appeals were 
stamped with Court-fees in accordance with 
Act VII of 1870 and not in accordance with 
Bihar and Orissa Court- Fees (Amendment) 
Act, II of 1922. Mr. Nageshur Prasad, Stamp 
Reporter of the Patna High Court, thereupon 
made the following report to the Taxing 
Officer — 

The suit out of which this appeal 
arises was instituted in 1921 for 
certain declarations and a perpetual in- 
junction. It having been dismissed by the 
lower Court the plaintiffs have preferred 
this first appeal from its decree. The 
suit was valued at Rs. 36,783-8-3 and as 
it is governed by section 7, clause (iv) (c) 
of the Court-Fees Act (VII of 1870), a pro- 
position which cannot be disputed, a Court 
fee of Rs. 1,055 calculated ad valorem 
on Rs. 36,783-8-3 according to Art. i, 
Shedule I, of that Act was paid on the plaint. 
The appeal is similarly valued and stamped. 
The plaint is sufficiently stamped but the 
memo, of appeal appears to me to be 
insufficiently stamped. 

'*The question for determination, therefore, 
is whether the memo, of appeal is 
insufHcientl}^ stamped and. if so, by how 
much. The decision of this question hinges 
upon another question of considerable im- 
portance, namely : “When was the appeal 
validly presented ?“ The decision of the 
latter question will decide the question 
of Court-fee raised not only in this appeal 
filed before the Assistant Registrar in the 
last long vacation but in good many 
other appeals filed during the same vaca- 
tion before that officer or the Deputy Re- 
gistrar. 

“The High Court was closed for the last 
long vacation from the 4th of August 
to the 22nd of October 1922 and re-opened 
on the 23rd of October. The office of the 
High Court was open, though not working 
with full strength, throughout the vacation, 
as in previous years for administrative 
and urgent purposes. There is no order, 
rule or law compelling a litigant or confer- 
ring a statutory right upon him to file a civil 
appeal during a vacation. This is so on ac- 
count of the sufficient protection given by 
section 4 of the ^imitation Act, 1908, 
against limitation expiring on a day when the 
Court is closed. But as the office is open foj; 
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the said purposes Vakils desiring and choosing 
to file appeals during any long vacation in 
the office are permitted at their request to 
file them in the office, not as a matter of 
right, but as a matter of favour to suit 
their convenience on the distinct under- 
standing that the appeals filed during a 
long vacation will be kept in the office by 
way of deposit and will be treated as hav- 
ing been filed on the day that the Court 
re-opens. Accordingly, this appeal and 
many others were filed either before the 
Deputy or the Assistant Registrar during 
the last long vacation. They were kept in 
the Vernacular Department by way of 
deposit and presented before the Registrar 
on 23rd October 1922, when the Court re- 
opened. This appeal which will be in time 
up to 7th November 1922 but was filed before 
the Assistant Registrar on i8th August 1922, 
during the vacation, was presented to the 
Registrar on 23rd October 1922 when the 
Court re-opened, and the first entr}^ signed 
by the Registrar, in the order-sheet, 
therefore, is ‘'23rd October 1922. Filed, 
Put up for orders.’* Therefore, in my 
humble opinion, this appeal was validly 
presented on 23rd October 1922. This 
view is supported by the High Court's letter 
No. 3908 V. D., dated nth Se]>tcmber 
1919, which is a reply from the then Re- 
gistrar to a letter received in the long vaca- 
tion of 1919 from Mr. vShoroshi Charan Mittra 
as Vice-President of the Vakils' A*=soci- 
ation, Patna High Court, to the Registrar of 
the High Court complaining that since a cer- 
tain date in the vacation of that year the 
Vakils had not been able to file non-urgent 
civil appeals and that that was causing 
great inconvenience to litigants and 
Vakils. The said High Court letter runs 
as follows: — 

‘To 

The Vice-President, 

Vakils’ Association, 

Patna High Court. 

Sir, 

With reference to your letter No. 
nil, dated the 29th August 1919, regarding 
the receipt of appeals during the vacation, 

I am directed to say that no appeal] can 
be claimed to be filed in office as of right 
on any day except on a Court day, 
but appeals wfil be, as in previous 


years, received during the vacation 
and kept to be formally dealt with 
when the Court re-opens. They will be 
treated as having been filed on the re- 
opening date.* 

'‘The above High Court letter is a conclu- 
sive authority for my submission that the 
appeal was validly presented on 23rd Oc- 
tober 1922. But it may be contended 
that, according to the tules of 
presentation of appeals, as contained in 
the Code of Civil Procedure, 1908, and the 
Rules of the Patna High Court, 1916, the 
presentation of the appeal to the Assist- 
ant Registrar on i8th August 1922 and 
other appeals presented to him or the De- 
puty Registrar on that date or any other 
date during the last vacation is valid, and 
that, therefore, they were validly presented 
before them on the dates on which they 
were presented during the vacation. My 
idea is that those rules, except rule 4, Chapter 
II of the Patna High Court Rules, are appli- 
cable only when the High Court is open 
and not when it is closed. However, 
assuming that they are applicable when 
the Court is closed for the long vacation 
on the ground that the Hon'ble Mr. Jus- 
tice Adami, the Vacation Judge, held 
Court during the vacation, I proceed to 
examine those rules in order to see if the 
appeal ])resentcd to the Assistant Regis 
trar on i8th August 1922 was a valid pre- 
sentation. 

“ O. XU, r. I (i) of the Code enacts: 
“ Every appeal shall be preferred in 
the form of a memorandum signed 
by the appellant or his Pleader and 
presented to the Court or to such 
officer as it appoints in this behalf » The 
memorandum shall be accompanied by a 
copy of the decree appealed from ..." 
The italicising is mine. The above 
italicised provisions are imperative, so that 
it is obligatory upon an appellant to pre- 
sent his appeal to the Court or such officer 
as it appoints in this behalf, and if he does 
not so present it the presentation is invalid 
just as the presentation of an appeal with- 
out a copy of the decree appealed from is 
invalid, as held by this Court in Chaturhhuj 
Sahay v. Muhammad Habib (i). 


(i) 54 Ind. Cas. 36; 2 U. P. It, lU (Pat.) 6 . 
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"The proper officer appointed by the 
Court to receive an appeal from the decree 
or order of a Subordinate Civil Court is 
the Registrar according to clause (m), 
rule 13. Chapter II of the Patna High 
Court Rules. Therefore, the present ap- 
peal, which is an appeal from the decree 
of a Subordinate Civil Court, must have 
been presented either to the Court or to 
the Registrar. It was not presented to the 
Court, the Vacation Judge, the Hon'ble 
Mr. Justice Adami, as an urgent matter 
under rule 4, Chapter II of the Patna High 
Court Rules. But a presentation to his 
lyordship was possible only if in liis Lcrd- 
ship's opinion the filing of the appeal be- 
fore his I^ordship was an urgent matter. 
Probably the appellants did not think 
that it was urgent, and, therefore, they did 
not ventirre to present it to his Lordship. 
However, the fact remains that the appeal 
was not presented to his Lordship on i8th 
August 1922. On the other hand, it was 
filed before the Assistant Registrar. But 
it could not have been filed before him 
under law, because the Court did not by an 
order, so far as I know, appoint him or the 
Deputy Registrar as the officer to receive 
appeals during the last vacation under 
O. XLT, r* T (i) of the Code in temporary 
supersession of rule 13 {iit) of the Patna 
High Court Rules. It may further be 
contended that the presentation of the 
appeal to the Assistant Registrar 
(or the Deputy Registrar) was valid 
under rule 26 or 27, Chapter VH of the 
Patna High Court Rules. 'Phere are several 
conditions which must be fulfilled bef’.>re 
these two rules can be applied. 1 la3^ stress 
on only one of them, namely, limitation. 
According to both the rules, any memoran- 
dum of appeal or application which might 
be barred by time may be presented to the 
Deputy Registrar or the Assistant Regis- 
trar under certain circumstances. But the 
present appeal was not going to be time- 
barred on i8th August 1922. The 
time for presenting it is, as already stated, 
up to 7th November 1922 > Even if the 
period of limitation prescribed for the 
appeal had been expiring on i8th August 
192a, nay, even if it had already expired on 
any previous date during the vacation 
the appeal would have been in time up 
to 23rd October 1922, the day that the 


Court re-opened, by virtue of the provi- 
sions of section 4 of the Limitation Act. 
Therefore, rules 26 and 27 aforesaid have 
no application to this appeal or any other 
appeal filed before the Deputy Registrar 
or the Assistant Registrar during the va- 
cation. It may further be contended that 
the presentation to the Assistant or the 
Deputy Registrar is valid because the 
Registrar might have delegated his 
function of recemng appeals under rule 13 
(til). Chapter II of the Patna High Court 
Rules to those officers under rule 14 of 
the same Chapter on the 
ground that such a function is neither 
ol: a judicial nor ^^^^sZ-judicial character. 
With regard to this, my first respectful 
submission is that it is a matter of consider- 
able doubt whether the Registrar can 
delegate his powers of receiving a memo, 
of appeal to the Deputy or the Assistant 
Registrar, because, (i) under r. 16 of 
Chapter II of the Patna High Court Rules, 
in the absence of the Registrar or when- 
ever the Chief Justice so directs, his po- 
wers and duties under r. 13 (iii) of the 
same Chapter, 7. i?., of receiving appeals, etc., 
shall be performed by a Judge or Judges and 
not by the Deputy or the Assistant Registrar, 
which shows that the function of receiving 
appeals of a as/- judicial character ; 

and as an example of this I may note that 
when the Registrar was absent on leave 
from 31st May to 9tli June last memoran- 
da of appeal^ used to be received by Judges 
and not by the Deputy or the Assistant 
Registrar ; and (2) O.’ XLI, r. i (i) of 
the Code does not provide that the ofiicer 
appointed by the Court to receive an ap- 
peal {e,g., the Registrar) can delegate his 
powers of receiving it to any other officer. 
My next respectful submission is that, 
apart from the question whether the func* 
tion of receiving a memo, of appeal is of a 
-judicial character or not or whether 
the Registrar can delegate that func- 
tion or not, the Registrar did not, as a 
matter of fact, so far as I know, delegate 
his powers of receiving a memo, of appeal 
to the Deputy or the Assistant Registrar 
so as to entitle them to receive that docu- 
ment during the last vacation. There- 
fore, rule 14 of Chapter II of the Patna 
High Court Rules cannot be relied on. 
Therefore, presentation of the appeal to 
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the Assistant Registrar (or the Deputy 
Registrar) during the last vacation was 
no presentation or an invalid one and it 
became valid only when it was presented 
to the Registrar on 23rd October 1922. 

“For the reasons riven above ray an- 
swer to the question : ' When was the 

appeal validly presented ? ' is, that it was 
validly presented on 23rd October 1922. 

“On the 23rd of October 1922, when the 
appeal was validly presented, as shown above, 
the Bihar and Orissa Court-P'ces (Amend- 
ment) Act (II of 1922), which came into 
operation on 24th August 1922, was 
in force. Therefore, the memo, of ax)peal 
and other documents filed with it are 
governed by the Court Fees Act 
(Vll of 1870) as amended by the said 
Act II of 1922. According to the former 
Act as amended by the latter the Court - 
fee on Rs. 3^,783-8-3, the value of the appeal, 
is Rs. 1,507-8-0. The Court-fee paid is 
Rs. 1,055 according to the former Act. 
Therefore, the memo, of appeal is insuffi- 
ciently stamped by Rs. 512-8-0. This is 
my answer to the first question whether the 
memo, of appeal is insufficiently stamped 
and, if so, by how much. 

“There are three other documents accom- 
panying the memo, of appeal which, according 
to the said Act II of 1922, are also insuffi- 
ciently stamped. One of them is the vaka- 
latnama. It is insufficiently stamped by 
Re. I. The other two are copies of the 
judgment and the decree. They are in- 
sufficiently stamped by annas 4 and 8, res- 
pectively. 

“In the result the appellants having to 
pay the following deficit Court-fees : — 


ORDER. — “This is a Court*fee matter. 

“The question at issue has been discussed 
at length by the Stamp Reporter, and 
I cannot usefull}^ add anything to what 
he has said. But as the question is not 
only of general importance since a large 
number of cases depend upon it, but also 
urgent as these cases numbering, I am in- 
formed, about 150, cannot be admitted 
until the decision is arrived at, I refer 
the case at once for the final decision of 
the Taxing Judge under the provisions of 
section 5 of the Indian Court-Fees Act, 1870. 
The question foi decision is, whether a me- 
morandum of appeal or other documents 
filed in the High Court from the 4th August 
to the 23rd August 1922 inclusive is to 
be taken, for the purposes of the Court- 
Fees Act, 1870, as amended by the Bihar 
and Orissa Court-Fees (Amendment) Act, 
1922, as having been filed on the 23rd 
October, 1922. The fourth day of August 
1922 was the first day after the Court 
closed for the long vacation. The twenty 
third day of August was the day before 
the Bihar and Orissa Court-Fees (Amend- 
ment) Act, 1922 came into operation, 
and the twenty-third of October was the 
day on which the High Court opened after 
the long vacation. 

“This will be taken as a test case as it is 
typical. The learned Vakils have agreed 
to appoint one or more of their number 
to argue the matter in a representative 
capacity, and I am asking the Govern- 
ment Advocate or in his absence the 
Government Pleader to represent the 
Revenue.'' 


On the memo, of appeal 
„ Vakalatnama 
»» copy of judgment 
** „ decree 


Rs. a. p. 
. . 512 8 o 
. . 100 

040 
080 


Messrs. S. C. Mitter, S. N. Palit, Jadubans 
Sahay and Hareshwar Prasad Sinha, 
for the Appellants. 

Mr. Sultan Ahmad, Government Advo- 
cate, for the Crown. 


Total • * 514 40" 


The matter came on for hearing before 
Mr. Mac])herson, Taxing Officer of the High 
Court, who submitted the ca e to the 
Taxing Judge with the following observa- 
tions 


JUDGMENT.-^This is a Court-fee matter 
and has been referred to me as a Taxing 
Judge. The first question for determina- 
tion is, whether the memorandum of appeal 
is sufficiently stamped. 

The memorandum of appeal was filed 
before the Assistant Registrar of the High 
Court on the i8th of August 1922 when 
the old Court-Fees Act was in force. Accord- 
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ing to that Act, the memorandum of appeal 
bore Court-fee of sufficient value. The new 
Bihar and Orissa Court-Fees Act (Amend- 
ment) (Act II of 1922) came into force on the 
24th day of August 1922, according to wliich 
the Court-fee should have been much larg- 
er than has been paid by the appellant. 
The Court was closed for the long vacation 
from the 4th of August to the 22ncl of 
October 1922, though thejoffices were open 
and the Registrar was on duty. Under 
O. XLI, r. I, the memorandum of appeal 
must be ‘^presented to the Court or to such 
officer as it appoints in this behalf.’' This 
Court has appointed the Registrar to receive 
memorandum of appeal (Chapter II, rule 13, 
clause 3, Patna High Court Rules). There 
are ample authorities to show that a memo- 
randum of appeal presented during the 
vacation to the proper officer appointed 
in that behalf will be a valid presentation, 
although it is open to an appellant to pre- 
sent a memorandum of appeal on the first 
day of the opening of the Court under 
the lyaw of Limitation if the time fixed 
for the filing of the same expires during 
a vacation. This is for the benefit of liti- 
gants. But there is nothing to prevent 
the presentation of a plaint or a memoran- 
dum of appeal during a vacation or even 
on a Sunday, provided it is presented to 
a proper officer and that officer receives it : 
vide Ununio Ram Chatterjee v. Protah 
Chunder Shiromonee (2), Gobind Coomar 
Chowdhry v. Huro Gopal Nag (3) and 
Ram Das Chakarbati v. Official 
Liquidator of the Cotton Ginning 
Company t Limited (4). Therefore, if the 
Assistant Registrar in this case was the 
officer properly constituted to receive 
the memorandum of appeal, in my opi- 
nion the appeal was then properly presented 
and filed on the i8th of August 1922 and 
the Court-fee payable was that prescribed 
by the Act which was then in force, namely, 
the old Court- Fees Act. 

The chief question, therefore, for deter- 
mination is, whether the Assistant Regis- 
trar was the officer authorized to receive 
the memorandum of appeal in question. 

(2) i6 W. R# 230. 

(3) 3 Li R. App. 72* II W. R. 537. 

(,^) 9 A. 366J A* W. N. (1887) 34J 5 Ind. Dec. 
(N. I.) 679. 


He has not been expressly so appointed 
b}’^ the Rules of our Court. The Registrar, 
though on duty, was not in Patna those 
days. It has been urged that he had de- 
legated his powers to the Assistant Re- 
gistrar under rule of Chapter II of our 
Rules. There is nothing to show that the 
powers were delegated by the Registrar 
under that rule, even if the Registrar had 
the power to do so and that the receiving of 
the memorandum of appeal was not a 
j udi ci al or q nasi - j udici al matter. 

It is then said that the Assistant 
Registrar must be deemed by implica- 
tion to have the powers of the Registrar 
delegated to liim. This contention is based 
upon what is said to have been the practice- 
prior to 1919 when the Deputy and the 
Assistant Registrars used to receive appeals 
during vacation. We do not know 
whether they did it under any delegation of 
powers made by the Registrar or only 
as a mere matter of practice. I do not 
think that the delegation, if any, prior to 
1919 will be of any avail for the year 1922. 
In order to apply rule 14 it must be 
clearly shown that there was a delegation 
by the Registrar of his powers to the De- 
puty or the Assistant RegivStrar before 
he left for Ranchi during the last vacation. 
Therefore, rule 14 does not help the appel- 
lants in the present case. 

Under rule 16, in the absence of the 
Registrar, his powers under rule 13, 
clauses (i) to (13) must be exercised 
by a Judge or Judges : in other words, 
the power of the Registrar to receive an 
appeal under clause (3) of rule 13 could 
only during the vacation and in the absence 
of the Registrar be exercised by a Judge 
of this Court. The memorandum of appeal 
should, therefore, have been, in the absence 
of the Registrar, presented to Mr. Justice 
Adami, who was the p Vacation Judge. 
Whether the receiving of a memorandum 
of appeal is a judicial act or not, rule 16 
expressly says that it shall be only within 
the competence of a Judge or Judges of 
this Court, in the absence of the Re- 
gistrar, to receive a memorandum of 
appeal, and in the face of this express 
provision I do not think that the 
Deputy or the Assistant Registrar could 
receive the memorandum of appeal in ques- 
tion. They oould only perform soeb of 
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the duties of the Registrar as were enjoined 
upon him under clauses (14) to (23) of the 
said rule. Therefore, although, in my 
opinion, the appeal could be presented 
on the i8th of August 1922 to the Re- 
gistrar or a Judge of this Court, it was 
not properly presented to the Court or 
to the officer appointed by the Court under 
O. XI/l, r. I of the Code of Civil Procedure. 
Therefore, the memorandum of appeal should 
be deemed to have been presented on the 23rd 
of October 1922 when the Court re-opened 
and the Registrar actually received the 
document and noted on the order-sheet 
as having been filed on that date. The 
new Bihar and Orissa Court Fees Act 
which had already come into force 
before the 23rd of the October 1922, will 
apply to the ])resent case, and hence the 
memorandum of appeal is insufficiently 
stamped to the extent and the value indi- 
cated by the Stamp Reporter. 

The vakdlainama is also insufficiently 
stamped, as is reported by the said officer. 

The copies of the judgments and the 
decrees, to my mind, are properly stamped 
and bear sufficient Court-fees, inasmuch as 
they were obtained before the present Act 
came into force ; and, therefore, the fact that 
they were filed after the present Court-Fees 
Act came into force would not make those 
documents invalid and unreceivable under the 
new Court-Fees Act. 

This is also supported by the General 
Dauses Act, section 6, clause (c). The 
present Act cannot have the retrospective 
effect to impose a liability upon the 
appellants to pay Court-fee wliich they 
were not liable to pay on the date when 
the copies were obtained by them. 

I understand that there are a number 
of cases of this nature. They will all be 
governed by this judgment. 

N. K. Orier accordingly. 


ALLAHABAD HIGH COURI. 

Civil, Revision No. 102 of 1922. 

November4i7, 1922. 

Present: — Justice vSir P. C. Banerji, Kx., 
BANGALI MAL — Plaintiff — Petitioner 
versns 

Firm GANGA RAM-AvSHARFl LAL— 
Defendants- “Opposite Party. 

Civil Procedure Code {Act ]' of 1008), 5. 20 — 
Sale of goods Loan nj money- Presumption as 
to place of payment — Cause of action — Jurisdic- 
tion, 

Ordinarily, if goods are purchased or money is 
borrowed, the payment for the goods or re-payment 
of the money must be presumed to have been 
agreed to be made at the place of residence of the 
seller or the lender as the case may be. 

Civil revision against an order of the 
Judge, Small Cause Court at Agra. 

Mr. 5 . C. Das, for the Applicant. 

Mr. B. JoJiari, for the Opposite Party. 

JUDGMENT. —The only question in this 
case is whether the Court of Small Causes at 
Agra had jurisdiction to entertain the suit. 
That Court has held that it had no jurisdic- 
tion and has returned the plaint for presenta- 
tion to the Court at Budaun. The plaint- 
iff’s firm is at Agra. A contract was made 
at Budaun with the defendant’s firm for 
sale to that firm of certain goods which were 
to be delivered at Budaun. The goods were 
despatched from Agra and delivery was 
taken at Budaun. As the price was not 
paid, the plaintiff’s firm brought the present 
suit at Agra for recovery of the price. The 
plaintiff’s agent gave evidence and he said 
that it was agreed that the price would be 
sent to Agra. One of the defendants was 
examined and he said that one of the pro- 
prietors of the plaintiff’s firm had said that 
he would take the price when he came to 
Budaun. No evidence was given by either 
party in support of this statement. Ordi- 
narily, if goods are purchased or money is 
borrowed, the payment for the goods or re- 
payment of the money must be presumed 
to have been agreed to be made at the place 
of residence of the seller or the lender, as the 
case may be. In the absence of evidence 
to prove that it was specifically agreed that 
payment was to be made at Budaun 
the presumption would be that payment 
was to be made at Agra. Therefore, 
the Agra Court had jurisdiction to 
entertain the suit, it not having been proved 
that payment was agreed to be made at 
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Budaun. The learned Judge of the Small 
Cause Court at Agra was, therefore, not 
justified in returning the plaint. I allow 
the application, set aside the order of the 
Court below and direct that the plaint be 
received back and the case tried on the 
merits. I make no order as to costs. I 
would advise the parties to come to terms 
instead of fighting the matter any further. 

s. D, Application allowed. 


ALLAHABAD mOH COURT. 

Cmi, Case No. 712 of 1921. 
(Connected with Second Civie Appeals 
N os. 713 TO 716 OF 1921). 

December 7, 1922. 

Present: — Mr. Justice Stuart. 

Khan Bahadur MOHAMMAD ASGHAR 
ALI KHAN— Peaintiff— Appeeeant 
versus 

RAMMON— Defendant— Respondent. 

N,W,P, Land Pevsnue Act {XIX 0/1873), 
s, 66— C 7 . P. Land Revenue Act {III of 1901}, 
s. 86 — Customary due— * Cess'" —Custom -Proof- 
Provincial Small Cause Courts Act {IX of 1887), 
Sch, II, Art. i^—Suit to claim ** cess as 
customary due — Nature of suit — '‘Cess", “siwai", 
“jamabandi’*, meaning of. 

A fixed number of cow-dung cakes and a bundle 
of chaff, claimed annually by a temindar from his 
tenant as a customary due, not connected with 
land, is a *'cess" within the meaning of the second 
part of section 66 of the old Eand Revenue Act 
(XIX of 1873), and section 86 of the U. P. Land 
Revenue Act (III of 1901). [p. 434, col. i.] 

A **cess” levied in accordance with village cus- 
tom is only recoverable if recorded by the 
Settlement Officer and generally and specially 
sanctioned by the Local Government ; and the 
person claiming it must prove that in the particu- 
lar case these conditions are fulfilled, [p. 434, 
col. 2.] 

Lola V. Hira Singh, 2 A. 49; i Ind. Dec. (n. s.) 
576, relied upon. 

Sis Ram v. Asghar Ali, 16 Ind. Cas. 422; 
35 A 19; 10 A, J* 41b, Rangi Lai v. Jassa, 
35 Ind Cas 208; 38 A 286; 14 A. L. J 393, Sheoam- 
bar Ahir v. Collector, Asamgarh, 14 Ind. 
Cas. X38; 34 A. 358; 9A. L. J.431, referred to. 

If the cxistom of levying such a ”cess'' or a cus- 
tomary due is recorded by a Settiemeut Officer, 
it should be recorded in the Wajib-uLarz or the 
Dasturdehi, and not in the Jamahandi. However, 
if it is recorded in the Jamahandi it cannot be con- 
sidered as a record of a custom by the Settlement 


Officer; nor can the Local Government be taken 
t'j have sanctioned it’ merely because the Settle- 
ment was confirmed by it. [p. 434, col, 2; p. 435, 
col. 2.] 

The evidence that for 20 or 30 years the zemindar 
has been receiving dues paid by his tenants is 
insufficient to establish a custom even in a Province 
where a custom need not necessarily be immemo- 
rial. [p. 436, cols. I & 2.1 

Gokul Dichit v. Maharaj Dichit, 2 A. L. J. 
790; A. W. N. (1905) 206, referred to. 

A suit for recovery of a "cess" as a customaiy 
due, and not as originating from a contract, is 
covered by clause 1 3 of the Second Schedule to Act 
IX of 1887 and, therefore, is not a Small Cause 
suit. [p. 434, col. i.J 

The words "cess", “siwai" , and "jamahandi" 
explained, [p. 435, col. i.J 

Second appeal from the decision of the 
Additional J udge at Bareilly, dated the 29th 
January 1921. 

JUDGMENT. — Second Appeals Nos. 712 
713, 714, 715 and 716 of 1921 all raise the 
same points. They have been argued to- 
gether and can be decided in the same judg- 
ment. The plaintiff who is the appellant 
in all these appeals is a Muhammadan gen- 
tleman of Bareilly who is the zemindar of 
the village of Nathua Rampura. H asserts, 
as against certain tenants in the village, 
his right by immemorial custom to certain 
dues. The dues in question according to 
his allegations were J payable in kind and 
varied in the case of the different tenants. 

In Appeal No. 712 he claims that Rammon 
Brahmin was under an obligation to supply 
him annually with 100 cow-dung cakes of 
the value of 4 annas and a bundle of chaff 
of the value of Re. i. 

In Appeal No. 713 he claims that Jhunna 
Lai Brahmin was under an obligation to 
supply him annually with 200 cow-dung 
cakes of the value of Re. i and two bundles 
of chaff of the value of Rs. 2. 

In Appeal No. 714 he claims that Raghu 
nandan and Ram Sahai Brahmins were 
under an obligation to supply him annually 
with 100 cow-dung cakes of the value of S 
annas and a bundle of chaff of the value 
of Re. I. 

In Appeal No. 715 he claims that 
Pyare Lai Brahmin is under an obligation 
to supply him annually with 100 cow-dung 
cakes of the value of 4 annas and a bundle 
of chaff worth Re. i. 

In Appeal No. 716 he claims that Kadha 
Brahmin was under an obligation to supply 
him annually with xoo oow^dung cakes of 
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the value of 8 annas and a bundle of chaff 
of tile value of Re. i. 

I Gtate these facts to show that the custom- 
ary dues claimed were not claims per capita, 
and I am unable to understand why the 
demands varied amongst themselves’. 
There is no suggestion that they were in 
any way based upon the area of the tenant's 
holding or the amount of rent paid by 
him. It would almost appear that the de- 
mands were fixed arbitrarily. But in every 
cavSe the claim is based on custom. There 
is no suggestion that it is based on contract . 
The plaints arc very similar. They are to 
the effect that each defendant used to sup- 
pi}^ these cow-dung cakes and chaff over 
and above his rent ; that the obligation was 
verified and admitted at the time of the 
settlement also, aJid that the said payment 
lias all along been made according to custom. 
In the 3rd paragraph it is again slated 
that the right to claim these articles is 
valid and recorded on the basis of custom. 
It suggests that the dues v;ere given to com- 
pensate the zemindar for his generosity in 
permitting his tenants to carry out their 
necessary agricultural vocations in the vil- 
lage upon land in the inhabited area without 
payment of rent. It is necessar}" to empha- 
sise at the beginning of this judgment that 
the claim is based on custom and on nothing 
else. There is no suggestion that any in- 
dividual defendant ever contracted to give 
these dues. The plaints continue that iu- 
ashiuch as the defendant in each case has 
refused to carry out his obligations the plaint- 
iff should be awarded a money relief in 
respect of the obligations evaded 'during the 
previous three years. The Trial Court 
arrived in all cases at the conclusion that a 
custom was proved and granted the plaint- 
iff relief accordingly. The lower Appellate 
Court found that the suits were not niain- 
tainable and dismissed them accordingly. 
It did not arrive at a clear finding upon the 
question of custom. The plaintiff appeals 
here. The amount of money relief sought 
in each appetil is very small but the question 
of principle is of importance nnd it is neceS" 
sary to go at some length into the various 
points which have to be decided in order to 
determine these appeals. The first question 
which arises is, are these suits maintainable . 
The last Settlement of tiiis village took 
place in the year 18971 while the lyauu Re- 


venue Act, XIX of 1873, was in force, and 
befoie the present I.atid Revenue Act, Local 
Act HE of 1901, came into force. Under the 
sections relating to the Record of Rights the 
question of the recording of cesses is treated. 
Under section 06 the Settlement Officer 
was ordered to record all the cesses payable 
by tenants on account of the occupation ot 
land assessed to revenue and taken ^ into 
account in such assessment, or which, in the 
case of laud not assessed to revenue, would 
have been taken into such account had 
the land been assessed, or in lieu of winch 
proprietary rights had been assigned under 
section 56 (6) and to consolidate the cesses 
with the amount payable by the tenants. 

The meaning of this provision is (luite 
clear. There was to be no future separate 
record of such cesses. They were to be in 
eluded in the rent and to form part oi the 
rent, and, in those circumstances, they would 
be recovered with the rent by suit in a Reve- 
nue Court. The remainder of section (jO 
deals with other cesses, that is to say, with 
cesses unconnected with the occupation of 
land, and here a very stringent rule is laid 
down, that unless any such cess is record- 
ed by the Settlement Officer and ts fi^mcrally 
or speciaUv sanctioned hv the Loc 4 
ment it shall not be enforced m any Civil 
or Reveiiu-' Court. The place of record is 
not stated but as the section is in the por- 
tion of the Act referrinv to the preparation 
of the Record of Rights (which indudes the 
Waiib-m-arz and the Daslurdclii) it is clear 
that the record if made by the Settlement 
Officer should lx- made in the W ajib-ttl^arz 
or the DasturdehL Hut the mere entry 
inth^Wajib-iil-arz or the Dasturdehi by the 
Settlement Officer would not be sufficient to 
le'^alise the cess, unless, in addition, the cc^s 
was generally or specially sanctioned by the 
Local Oovermnent. This is clear from the 
wording of tlic section and the principle has» 
in addition, been 1 nd down ui an old deci- 
sion of this Court in JMia v. llira Stnnn vi). 
The section continues that out of the income 
obtained from cesses not connected with the 
occupation of land the Local Government 
may direct expenditure to be made on pub- 
lic objects, such as the conservancy of a 
village or its watch and ward. 

The word “cess ’ as used 111 this section 
and as again used in Local Act HI of 1901 
(I) a; 4q; I itid. Dec, (N, s.) 576. 
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is tiot an altogether suitable word to express 
the meaning ol these provisions, for it clearly 
includes two distinct demands. The first 
is a demand by the ztmindar for provision 
of certain articles or the doing of ceitain 
services, for his own personal benefit. 
When the word is used in this sense 
it is better to refer to the demand 
as a demand for dues and in these 
cases the dues demanded are 
customary dues. The word **cess" is also 
used secondarily to denote demands for 
contributions in cash or kind to be devoted 
to the benefit of the village as a whole, and 
when used in that sense the word would 
almost mean a rate. In Dr. Agarwalla*s 
Commentary on the present Land Revenue 
Act, 5th P^dition, there is a very valuable 
discussion as to how the two classes of cesses 
originated. This discussion commences at 
page 147. For the decision of these appeals 
I need only refer to the broad division given 
in ection 66. The first class of cesses are 
now recorded under section 56 of the new 
Act ; and th • second clas» of cesses are now 
reco d d under section 86 of the new Act. 
It would appear that \he lower Appellate 
Court has t.eated th. claims in these suits 
as claims falling under ihe first part of sec- 
tion 66 of the old Act and section 56 of the 
present Act. On ihi v.iw he was cl.arly 
right to dismiss the suits, for if these cesses 
were of that class they could only be con- 
sidered if consolidated with the lent and not 
otherwi e. But in . ppeal it has been press- 
ed^ before me tha thj plaintiff is really 
claiming cesses o the nature of customary 
dues such as fall under the second part of 
section 66 of ihe old Act and section 86 of 
thj n w Act. I am ready to consider the 
cases from that standpoint. A preliminary 
objection was taken by the respondents that 
no second appeals lay, as the suits were suits 
of a Small Cause Court nature for a relief of 
less than Rs. 500. I do not consider that that 
objection will prevail, as clause 13 of the 
Second Schedule to Act IX of 1887 appears 
to cover the case. This is taking the view 
that the dues claimed are customary dues. 
Of course if the dues had been claimed as 
o iginating from a contract the objection 
would have prevailed. 

In spite of the allegation in the plaints 
that these customary dues were payable 
in addition to the rent I agree with the 


[I9«3 

learned Counsel for the apjiellant that they 
are clearly claimed as '' cesses” within the 
meaning of the second part of section 66 of 
the old Act, and he is therefore, obliged to 
establish that they were recorded by the 
Settlement Officer and generally or specially 
sanctioned by the Local Government. If 
he cannot establish these points the suits 
must fail, even if he can prove a customary 
right, as the provisions of section 66 of the 
old Act and section 86 of the new Act lay 
down that no such cesses can be enforced 
in any Civil or Revenue Court even if levied 
in accordance with village custom, unless 
they have been recorded by the Settlement 
Officer and generally or specially sanctioned 
by the Local Government. The decision in 
Lola V. Hira Singh (i) is clear on that point. 
And although it has been decided in 
ram v. Asghar Ali (2) and Rangi Lai v. 
Jassa (3) that, where there was a contract 
to i^ay such cesses and the right to collect 
was not based upon a custom, such cesses 
could be enforced, and in Sheoamhar Ahir v. 
Collector of Azamgarh (4) that a suit 
for a declaration by a tenant that he was not 
liable to pay cesses, even although his lia- 
bility was recorded in the W a]ib~ul-arz^ was 
cognizable by a Civil Court, there has never 
been any subsequent decision which has 
modified or overruled the decision in Lai a v. 
Hira Singh (i). The decision in question 
lays down clearly and distinctly that a cess 
levied in accordance with village custom 
can only be recoverable if recorded by the 
Settlement Officer and generally or specially 
sanctioned by the Local Government. 

The learned Counsel for the appellant 
has argued, however, that these conditions 
are fulfilled in the case of these particular 
claims, and he has referred me to an extiact 
from the Jamabandi of the Settlement of 
1897, which he asserts is a record of the cus 
tom in question. Now, it is to be noted that, 
as I read both the old Act and the new Act, 
if such a custom is recorded by the Settle 
ment Officer it should be recorded in the 
Dasturdehi, which is the recognized record of 
customs. It is dfficult to understand how 
the record of a custom could find place in 
the Jamabandi and the extract before me 
is an extract from the Jamabandi, The 

(2) 16 Xnd. Cas. 422; 35 A. 19; xo A. L. J. 4x6. 

(3) 35 Cas. 208; 38 A. a86; 14 A. L. J. 393* 

(4) X4 Ind. Caa. i3af 34 A. 358; 9 A. L. J. 431* 
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Jamabandi is a revenue paper which shows 
the current arrears, demands and collections 
from every tenant and sub-tenant from the 
village as well as demands and collections 
on account of siwai. The word siwai may 
be fairly translated as income from mis- 
cellaneous sources. An income from cus- 
tomary dues of manure and bhoosa would 
undoubtedly be siwai income. But the 
Jamabandi would, in no sense, record the 
right to obtain such income and even less 
would it be a record of a custom from 
which such right was derived. It would 
merely contain the account that so much 
had been collected in a particular year under 
a particular head. It would, at the most, 
afford proof that such income had been 
collected, but it could not by any possibility 
be considered to be the paper in which a 
Settlement Officer would record the existence 
Oi. a customary cess in such manner as to 
bind the inhabitants of the village. And 
when this entry is examined, it is clear that 
the Settlement Officer thereby recorded as a 
fact that certain amounts had been collected 
under certain heads. He in no way recorded 
that the Zemindar had a customary right 
to make the collections. The entry is some- 
what peculiar. In the Jamabandi, the amount 
of demands, collections and arrears should 
be entered against the name of each indivi- 
dual tenant. The paper might almost be 
considered as a ledger in respect of each 
tenant's liabilities and payments. But we find 
that no entry is recorded against the name 
of any tenant, and that it clearly means 
that, in that particular year, 1897, the zemin- 
dar had stated his annual collections from 
miscellaneous sources from all the tenants 
in the village in the figures which I now give. 
The heading is Items of siwai” and then 
follow the following items : — 

Rs. a. p. 

For collections in respect of one 
quarter of bamboos . . 780 

Realisations in respect oi bhoosa 3 0 0 

>1 >> it Cow- 

dung . . 100 

„ „ „ Hides 200 

Grazing Fees . . 100 

Nazarana 800 

It is to be noted that upon the hssii of this 
record the zemindar is proceeding now to 
claim, when he had realised Re. i in respect 
of cow«dttng from all the tenants in the vil- 


lage; 4 annas from one tenant; Re. 
the second; 8 annas from the third; 4 annas 
from the fourth; and 8 annas from the fifth, 
that is to say, 8 annas more than the paper, 
on which he relies, puts what he had col- 
lected from the whole village. It is also to 
be remembered that there are many tenants 
in this village and that the zemindar is only 
proceeding against five. 

A similar calculation can be worked out 
in respect of the bhoosa. But it is abundr 
antly clear that, whatever evidential value 
the entry in the Jamabandi might have, it 
in no way can be considered as a record of a 
custom by the Settlement Officer. And 
there is not the slightest evidence that there 
was any general or special sanction by the 
Local Government. The learned Counsel 
for the appellants argues that, as the Settle- 
ment was confirmed by the Local Govern* 
ment, the Local Government must be con- 
sidered to have sanctioned every entry in 
the Settlement papers. The point is real* 
ly of no importance, as on my finding there 
was nothing to sanction, but if the Local 
Government had adopted the course which 
is suggested, it would have been going against 
its own rules which had been clearly laid 
down as long ago as 1876 and which on the 
facts before me have never been altered. 
These will be found in the Circulars of the 
Board of Revenue of the 1890 Edition (the 
Circular in question, though not cancelled; 
has not been reprinted) — Circular (X) dated 
the 27th of April 1876 — which lays down 
direct instructions as to the recording of 
the cesses under the latter part of section 
66, Land Revenue Act, and the words used 
are as follows : — '' As to cesses under clause 
2, the Lieutenant-Governor is not disposed 
to give any general or special sanction at 
present, '^^en expensive establishment^ 
are necessary under clause 3 the Board can 
make special application for sanction of the 
cesses which it may be desirable to maintain 
basing it on the ground of the necessity of 
providing for the establishment but not on 
the expediency of maintaining any special 
class or classes of cess." The meaning of 
this order is very dear. The Act stated that 
it was open to the Settlement Officer to: re- 
cord the existence of a village custom per- 
mitting demands in respect of customary 
dues which were not payable directly 
on account of the occupation of land, but 
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that, before those demands could become 
enforceable, it was necessary that they should 
be generally or specially sanctioned by the 
I/)cal Government. And the concluding 
portion of the Circular says very clearly that 
in 1876 the Docal Government laid down 
as a principle that it did not propose to re- 
cognize such cesses or to permit their en- 
forcement, except in very special cases, when 
it was necessary for the benefit of the village 
to permit such cesses to be collected in the 
interests of conservancy, public safety or 
the like. There are, of course, many instances 
when the customary right to collect such 
cesses is recorded and sanctioned. A com- 
mon case would be the case of weighing dues 
from which are met the conservancy charges 
of a market. But this Circular shows clearly 
that Governement only intended to permit 
such cesses to be legalised as an exception, 
and, in these circumstances, the confirmation 
of a Settlement by the Local Government 
could not, in any way, be held to take the 
place of the sanction required by the Act. 
For the above reasons the appeals would 
fail. But I am ready to take a further point 
which I have been pressed to consider by 
the learned Counsel for the appellants. He 
argues that if he can prove a custom which 
would justify the collection of these cesses 
these appeals should succeed. I do not 
agree with him that these appeals should 
succeed even if he could prove such a custom. 
But it is desirable perhaps to decide the 
point as to whether any such custom exists. 
As I have already stated, the lower Court did 
not decide in so many words as to whether 
such a custom existed or not. I do not 
propose to send the case back for a finding 
of fact upon tins point. I have sufficient 
materials before me to decide it and I pro- 
pose to decide it under the provisions of 
section 103, Code of Civil Procedure. The 
whole of the evidence to establish the custom 
is the enrty in the Jamabandi, to which I 
have referred, which cannot prove anything 
more than that sums aggregating Rs. 22-8-0 
were collected as siwai in the year 1897. 
(One of the sums, Rs. 8, being on account 
of nazrana and another sum of Re. i being 
on account of grazing dues) the evidence erf 
the palu ari and a certain number of wit- 
liesses. The latter evidence goes no further 
than to show that the zemindar has in the 
p&dt flO QX 30 years been receiving dues which 
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were paid by certain tenants. But this 
evidence is absolutely insufficient to estab" 
lish any thing of the nature of a custom. 
I am fully aware that it is not necessary in 
this Province to establish that a custom has 
been immemorial and I have considered 
the principles laid down in Gokul Dichit v. 
Maharaj Dichit (5) and in previous cases. 
But after hearing and going through all the 
above decisions 1 am satisfied that, applying 
the most liberal inteipretation as to what 
is necessary to establish the existence of a 
custom in this Province, the evidence falls 
ludicrously short of the evidence that would 
be required to establish such a custom. I 
am not even certain that the witnesses are 
honest. It unfortunately is very easy for 
pressure to be put upon tenants to come for- 
ward and depose to the existence of a cus- 
tom in favour of the zemindar, I do not 
say that that has been done here, but I am 
not satisfied with the quality of the evidence. 
And even if I were satisfied with the quality, 
which I am not, there is not suflicient evi- 
dence to establish a custom. This concludes 
the matter. I dismiss the appeals in ques- 
tion with costs. 

s. p. A p peals dismissed, 

(5) 1 A. h. J. 790; A. w. N. (1905) 266. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

Second Civie Appeae No. 327 of 1921. 

November 20, 1922. 

Present: — Mr. Hallifax, A. J. C. 
MAHARASHTRAYA JNAN KOSH MAN- 
DAL, Ltd. — Peaintiff— Appeeeant 
versus 

BIJ JULAL— Defendant— Respondent, 
CipilProcedure Code {ActV 0/1908), O.I I l,r 4 
— VakaHtnama —Omission of Pleader* s name 

— Acceptance— Presentation — Requirements of valid 
vakalatnama — Plaint returned for presentation 
to proper Co Vakalatnama, whether to be re* 
turned — Duty of Court — Prevention of imustiee — 
Evidence Act (J of 1872), ss gC)— Ambiguity — 

Latent and patent— Oral evidence, admissibility of , 
The presentation of a plaint is not bad in law 
owing to the omission of the Pleader's name in the 
vakalatnama when it is otherwise clear that the 
vakalatnama was offered to and accepted by the 
Pleader making the presentation. Where a party 
deliv s a duly accepted vakalatnama to a Pleader 
without putting his name in the body thereof he 
impliedly authorises the l^leader to fill in ,the detail 
and if the Pleader simulianeously aqc'epts thie 
vakalatnama and signs his name in token of accept- 
ance the provisions of 0 « III, r, 4, of the Civii 
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Procedure Code are sufficiently complied with, 
[p 438, col. 2.] 

Riman Lalji v. Goftitl Nathji, 39 Ind. Cas. 462: 
39 A. 3 i 3‘I5A ly. J. 309, Jairam v. MotHal, 58 
iud, Cas. 961; 17 N. f/. R. 23 , Chh^tiivessa Bibi v. 
Basirar Rahman, 5 Ind. Cas. 5^2; 39 C. 309; ii 
O; L, J. 283, referred to 

Dhanoolal v. Baji, 37 Ind. Cas. 103 : 12 N. U. 
H.. 1*^0, distinguished. 

Mohammad AH Khan v. Jasram, 2^ Ind Cns. 
464; 36 A 46: II A. I/. J. 1013 and Pokhpal Sin^h 
y. Damhar Singh, 6 A L. J. ii Note, not fol- 
lowed. 

If a plaint is returned for pre.sentation to the 
proper Court the original vakaiatnama enures for 
the purpo.se of the .suit in th^ Court in which the 
plaint is subsequently filed under r. 4 (2) of O. III. 
of the Civil Procedure Code even if it contains no 
express provision to that effect, [p. 440, coL 2.I 
Shah Mi 4 khun Lai v. Sreekishen Singh, 8 W. R. 
92, Rajah Sutio Churn Gkossal Dahadoor v. Suvoop 
Chundcr Doss, 12 W. R. 465, Raghunath Singh v. 
Raghiibir Sihai, 15 A. 55; A. W N. (1892) 222; 
7 Ind. Dec (n S.) 751, Sadashiv Ganpairao v. 

Vithaldas Ninchani, 20 B 108: 10 Ind. Dec. 
(n. s.) 91, Dehilal v Krishnap, 67 Ind. Cas. 

296; (1922) A. I. R. (N.) 125, referred to. 

Although (). Ill, r. 4 of the Civil Procedure 
Code, provides that the authorization of a 
Pleader must be in writing this does not mean that 
such authorization must be in a particular form, 
or tha^ it must show the Pleader’s name in the main 
body of the document. So long as the authority 
is in writing and it states that the party authorizes 
the Pleader to act for him and is signed by the party 
and the Pleader, there is no relaxation of the pro- 
visions of the rule in accepting it. Courts are bound 
to be astute to prevent the defeat of a just claim, 
and it is their chief duty to prevent injustice and 
abuse of their process. [p. 4^«), col. 2; p. 440, col. i.j 
A patent ambiguity in a document cannot be 
explained under section 93 of the Evidence Act 
by oral evidence, but a latent ambiguity can be 
cleared up by extrinsic evidence under section 96 of 
the same Act. [p. 43*), col. i.] 

Appeal against the decree of the Additional 
District Judge, Nagpur, dated the 21st 
March 1922, in Civil Appeal No. 143 of 1920. 

V, Wazalwiir, for the Appellant. 
Mr. S. B. Gokhiile, for the Respondent. 
JUD&ME^T. — The plaintiff-appellant in 
this case is a limited Diability Company 
represented by its vSecretary. The defend- 
ant failed to pay three calls on shares he 
held in the Company which fell due on the 
6th of January 1917 and two later dates, and 
this suit was brought for the enforcement of 
payment of the three amounts* so due. The 
suit was first filed on the 6th of January 1920 
in the Cburt of Small Causes of Nagpur, the 
plaint being presented by Mr. Wazalwar, 
a Pleader, who was armed with a proper 
vakaiatnama. It was correctly held that the 
was not triable by that Court and the 


plaint was returned on the 20th February 
1920 for presentation to the proper Court, 
and it was presented on the same day by Mr. 
Wazalwar to the Court of the Mutisif. 
When a plaint is returned under r. 7 of 

0. X of the Civil Procedure Code it is, 
I understand, the invariable practice in the 
Civil Courts of these Provinces not to retufn 
the vakaiatnama under which it was origin- 
ally filed. This, as I shall show later, is 
wrong, but the practice was, of course, fol- 
lowed in this case, and Mr. Wazalwar had 
to obtain a second vakaiatnama before he 
could present the plaint in the Court of the 
Munsif. In this second vakaiatnama, which 

1. « a printed form, no name was entered in 
the blank space left in the body of the docu- 
ment after the word ''Mr.'' for the name of the 
Pleader, but it was signed by the Secretary 
of the plaintiff Company and also by the 
Pleader under the printed word ‘‘Accepted." 
All other details were also entered in the ap- 
propriate place.s and the one omission passed 
unnoticed at the time, 

(2) The defendant appeared and con 
tested the claim on pleas mainly based on 
misunderstood and distorted technicalities, 
and the case was closed for judgment on the 
8th May 1920. The learned Munsif's judg- 
ment was on the merits entirely in favour of 
the plaintiff, but in writing it he came across 
Mr. Wazalwar ’.s vakaiatnama and noticed 
the defect in it. He also imagined there was 
nothing on the record to show that the plaint 
was returned by the Small Cause Court on 
the 20th of February, and later called on the 
plaintiff to file a certified copy of the entry 
in the order-sheet of the Small Cause Court 
showing the date of the return ; this was, of 
course, endorsed on the plaint itself as re- 
quired by r. 10 (2) of 0 . VII. That, 
however, is beside the present point. 

(3) In regard to the defect in the vaha» 
latnnma the learned Munsif called on the 
plaintiff for an explanation, and the Secre- 
tary of the Conipay put in a written appli- 
cation for permission to amend the vakaldt* 
nama by inserting Mr. Wazalwar's name in 
the blank space, backed by an affidavit that 
he had given the vakaiatnama to Mr. Wazal- 
war intending thereby to appoint him Ids 
Pleader and that the omission of his name 
from the body of the document was an acci- 
dent due to haste, as the plaint was returned 
rather late iii the aftcrtioon of tbo 20th of 
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Februan’ and it had to be presented again 
before 5 p. m. on the same day. There 
seems to have been little necessity of any 
affidavit to establish these matters. The 
learned Munsif considered it necessary to 
hear the other side, and when the defendant 
appeared he naturally pleaded that there 
had been no proper presentation of the plaint 
on account of the defect in the %)akalainama 
and that no correction of that defect ought 
to be allowed at such a late stage. 

(4) In the judgment it is first found that 
the plaintiff is entitled on the merits to the 
decree he claims, and then held that amend- 
ment of the vakalatnama cannot be allowed 
and, on the authority of the rulings of this 
Court in Dhanoolal v. Baji (i) and of 
the Allahabad High Court in Mohammad 
All Khan v. Jasram (2), that presentation 
of the plaint by the Pleader under the de- 
fective vakalatnama was no presentation 
in law. The suit was accordingly dismissed 
with an unnecessary expression of the mis- 
taken opinion that the claim for the first 
call would thereby be barred by time ; sec- 
tion 14 of the Limitation Act would operate 
to save limitation if a fresh suit were filed 
even now. The same view of the matter 
of the presentation of the plaint was taken 
in the Court of the District Judge and the 
plaintiff's appeal was dismissed. He has 
now come here in second appeal. 

(5) There are so many points of view 
from which this decision can be seen to be 
wrong that it is not easy to state them aU. 
The ruling of vStanyon, A. J. C., in Dhanoolal 
v. Baji (1) is easily distinguLshable. In 
that case the Pleader who presented the 
appeal had no written authority at all ; he 
had merely added his signature to the accept- 
ance of a vakalatnama given to another 
Pleader, who apparently had the power to 
delegate his authority but had not done so 
in writing. My learned predecessor express- 
ed his concurrence with the ruling of the 
Allahabad High Court in Mohammad Alt 
Khan v. Jasram (2), but him elf drew the 
di tinction whi h I have pointed out when 
he said : “ We do not find here, as was the 
case before the Allahabad Judges, a belated 
objection to a me c inadvertent omi sion 
from I he body of the vakalatnama of the 
name of a Pleader whom the appellant de- 

(1) 37 Ind. Cas* 103; la N, L. R« 289. 

\2) 23 lad/ 4041 3d A, 4^1 u A, Hr. J. X9XJ. 


sired to appoint. Here there was no power 
at all in favour of the Pleader who presented 
the appeal, but his unauthorised and im- 
proper signature on a power given to an- 
other Pleader and objection was taken at 
the first hearing, inter paries” 

(6) The facts of the Allahabad case 

certainly do appear to be exactly those of 
the present case, but I feel bound, with all 
due respect, to dissent from the decision 
on them. Mittra, A. J. C., has already ex- 
pressed his dissent in the unreported* 
case of Masumhi v. Dongar Singh 

[vSecond Appeal No. 497 of^ ^ 9 ^ 7 * 
dated 24th Februar>^ 19 ^ 9.1 
follounng wordvs: “ A preliminary objection 
has been raised on behalf of the respondents 
that the appeal was tio1 pro])erlY filed, inas- 
much as the name ol the Pleader who filed 
it ha^ l)een omitted in the bodv of the vaka- 
latnuma. In support of this, reliance is 
placed upon Mohammad Ali Khan v. Jas- 
ram (2). The learned Judges of the Allaha- 
bad High Court follow' an earlier ruling of 
that Court in Pokhpal Singh v. Dambar 
Singh (3). I have not been able to trace 
that ruling, and as no reasons are given in 
the decision reported in the Indian Law 
Reports, I must decide the case upon a 
construction of the Civil Procedure Code 
bearing on the point. O. HI, r. 4, re- 
quires the appointment of a Pleader to be in 
writing signed by the person for whom the 
Pleader is to appear and to act, and every 
such appointment when accepted by a Plead- 
er shall be filed in Court. Where a party 
delivers a duly signed vakalatnama to a Plead- 
er without putting his name in the body 
of the vakalatnama he impliedly authorises 
him to fill in the detail, and if, as in this case, 
the Pleader simultaneously accepts the vaka- 
latnama and signs his name in token of 
acceptance, the provisions of the law hav6 
been sufficienltly complied with. The ac- 
ceptance is in writing and was made in the 
presence of the party's agent who executed 
the power-of-attorney. The irregularity 
passed unnoticed in the office, otherwise the 
appellant's Pleader had sufficient time to 
have the oversight rectified. Thold, therefore, 
that no objection can be successfully taken 
to the proper presentation of the appeal.'^ 

(7) I agree in this expression of opinion, 

(3) 6 A. LJ. no Notes. 

*^^8X2106 reported in 33 ladt Cas, 4 X 3 *“^[^<^J 
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and I might add that in the Allahabad case 
it was taken for granted, or rather as settled 
in the previous undiscoverable case, that 
the presentation was invalid, and the only 
matter really examined was whether it made 
any difference that the objection to its 
invalidity was taken at such a late stage in 
the case. The matter seems to me entirely 
one of the admissibility of evidence. There 
was certainly an authorisation in writing of 
a sort, but its terms are ambiguous and do 
not clearly indicate that Mr. Wazalwar was 
the Pleader authorised by it. If further 
evidence can be received to clear up that 
ambiguity, then we have it in abundance 
and the document becomes clear and com^ 
plete. If that evidence is to be excluded 
the document by itself cannot possibly be 
called an authorisation of Mr. Wazalwar 
or anybody else. The evidence is undoubt- 
edly excluded in the first place by section 
Qi of the Evidence Act, but I am very dis- 
tinctly of opinion that the ambiguity in the 
document is not a patent ambiguity such 
that section 93 of the Evidence Act would 
exclude evidence to explain it, but is a latent 
ambiguity which may be cleared up by 
extrinsic evidence under section 96 of the 
same Act. The meaning of the document 
as it stands is : I give this vakalainama to 
one of the Pleaders practising in the Court 
of the Munsif of Nagpur." That makes it 
clear that the language was meant to apply 
to one only of several ascertained persons, 
and evidence may, therefore, be given of 
facts which show to which of these persons 
it was intended to apply. 

(8) The reasons for the opinion distinctly 
expressed in both the lower Courts that 
amendment of the vakalainama could not 
possibly be allowed are hard to understand. 
The learned Additional District Judge says 
the mistake can be condoned, but he pro- 
bably meant to offer sympathy and not 
condonation to the plaintiff, as he goes on 
to say that to allow the Pleader's name to be 
inserted after the case had been closed 
would be an act not warranted by law or 
equity." There might conceivably be some 
law forbidding such an act, though there is 
not, but equity and ordinary common sense 
very loudly demand that that correction 
of the formal defect, if indeed it can seriously 
be called a defect at all, should be allowed, 
not refused* The main basis of the refusal 


in both judgments appears to be the ve^ 
sound but inapplicable principle stated in 
Dhanoolal v. Baji (i) that " the provisions 
of O. Ill, r. 4, Civil Procedure Code, 1908, 
are clear and imperative and the Courts 
have no power to relax them." There is no 
question, as seems to have been assumed, 
of allowing the plaintiff’s Pleader to appear 
and act for him without written authority. 
He had a written vakalainama of a sort, and 
the only question was whether it was of 
the proper sort. The rule provides that the 
authorisation must be in writing, not that it 
must be in any particular form, nor that 
it must show the Pleader’s name in the main 
body of the document. As long as it is a 
writing which states that the party author- 
ises the Pleader to act for him and is signed 
by the party and the Pleader, there is no 
relaxation of the provisions of the rule in 
accepting it. From the document in this 
case it certainly was not apparent at the first 
glance that Mr. Wazalwar was the Plead- 
er authorised by it, but there would be 
just as much doubt if an ignorant European 
plaintiff had given him a vakalainama in 
which he entered his name as Mr. Budge 
E. Warre, and I feel confident that such a 
vakalainama would always be accepted, 
probably without any question. 

(9) The observations of Piggott and 
Walsh, JJ., in Raman Lalji v. Gokul Nathji 

(4) , which are quoted in J air am v. Motilal 

(5) , as pertinent to that case, are all equally 

applicable here, but only the last two sen- 
tences need be repeated. The learned 
Judges said : " It is not in the interests of 

the litigants themselves that a Court should 
be astute to defeat a claim, not on a consi- 
deration of the merits but on some technical 
point of procedure. There is no defect in 
procedure which anybody is capable of mak- 
ing which cannot, as a rule, be amended and 
compensated for by an order as to costs," 
I would go further and say that the Courts 
are bound to be astute to prevent the defeat 
of a just claim in this way; the astuteness 
shown here was not only for the promotion 
of injustice but also mistaken and, above all, 
came spontaneously from the Court. In 
allowing an amendment to be made in 
exactly similar circumstances to those of 
the present cases in Chhayunnessa Bibi 

39 Ind. Cas. 462; 39 A. 343; 15 A. I,. J. 309, 
5) 58 Ind. Ca$. 17 N. E. K. aa. 
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V. Basirar Rahman (6) the learned Judges 
of the Calcutta High Court rema.ked : “No 
comprehensive formula can be framed to 
define precisely the power of a Court to 
allow such amendments to be made, but 
this much may be laid down as the cardinal 
rule, that the allowance of amendments must 
in every stage of the case rest with the dis- 
cretion of the Court, and that discretion 
must depend largely on the special circum* 
stances of each case. If a limit to amend- 
ments may be laid down, it is this: that they 
must not be allowed to prejudice the sub- 
stantial rights of the party in favour of whose 
opponent the amendment is allowed, but 
observing due caution in that regard, the 
time and extent of each amendment are in 
the judicial discretion of the Court.” 

(lo) I am prepared to go much further 
in this particular case and to say that even 
if the defect in the vakalainama had been 
brought to the notice of the Court by the 
defendant, it would have been practically 
outside its discretion to refuse to allow the 
amendment. In Kendall v. Hamilton (7) 
^ord Penzance observed that “ procedure 
is the machinery of the law after all, the 
channel and means whereby law is adminis- 
tered and justice reached ; it strangely de- 
parts from its proper office, when, in place 
of facilitating, it is permitted to obstruct 
and even extinguish legal rights, and is thus 
made to govern where it ought to subserve.” 
Section 151 of the Civil Procedure Code re- 
minds us of the inherent and already exist- 
ing power of a Court to prevent injustice 
and abuse of its own process. But to do 
that is much more than a matter within the 
power of the Court; it is its first duty, and 
indeed the chief if not the only object of its 
existence. Here the irregularity or defect 
in form or procedure, if any such term is 
applicable, has not made one atom of differ- 
ence to anybody; nobody has been damaged 
or benefited by it in the slightest degree, and 
if throwing out the plaintiff's claim for such 
a reason is not allowing or rather perpetrat- 
ing an injustice, and if letting the defendant 
succeed for such a reason is not helping him 
to abuse the process of the Court to his un- 
righteous advantage, I do not know what in- 
justice or abuse of the process of the Court is. 

(6) 5 Ind, Cas. 532; 39 C. 399; ii C. I^. J, 285. 

( 7 ) (1S79) 4 A. C. 5^4 at p* 525 ; 4%b. J. C. P. 
705; 41 T. 4181 28 W. 97^ 


V. BTJJXTUI,. 

(11) Another of the reasons for which 
it must be held tha Mr. Wazalwar had full 
and proper authority to act for the plaintiff 
and to present the plaint in the Court of the 
Munsif, is that the vakalainama which he 
presented with it in the Small Cause Court, 
was still in force and empowered him to pre- 
sent the plaint in the Munsif s Court as well, 
though it was wrongly retained in the Small 
Cause Court when the plaint was returned to 
him. As far as I have been able to ascer- 
tain, the printed forms of vakalalnamas used 
in these provinces contain no express provi- 
sion authorising the Pleader to present the 
plaint in another Court if it should be return- 
ed under r. 7 of O. X by the Court to 
which it is originally presented, and I 
would call the attention of the Bar Associa- 
tion, as I did in another case decided earlier 
in the year, to the desirability of having 
.some such express provision in the printed 
forms generally used. The provision is, 
in my opinion, not actually necessary, as 
I shall proceed to explain, but it might well 
be inserted pro majore cauicla. The number 
of cases that are instituted on the last possi- 
ble day, as this was, is astonishingly great, 
and when the plaint in such a case is returned 
to the Pleader who filed it, if he has to get a 
fresh vakalainama and his client does not 
happen to be present, the suit is bound to 
be time-barred. 

(12) But it appears to me that the ori- 
ginal vakalainama enures for the purposes 
of the suit in the Court in which the plaint 
is subsequently filed, under r. 4 (2) of 
O. Ill, even if it contains no express pro- 
vision to that effect, and therefore, ought in 
every case to be returned along with the 
plaint. That it must be returned if it does 
contain such aprovisicn is, of course, beyond 
question, but I doubt whether a vakalainama 
has ever been examined to see whether it 
did or did not. The express provision that 
a vakalainama remained in force till all 
proceedings in the suit were ended first 
appeared in the Procedure Code of i^^82. 
But the principle had been accepted long 
before that. In 1867 in Shah Mukhun Lai 
v. Sreekishen Singh (8) the Calcutta High 
Court allowed a Pleader to appear without 
fresh authority in an application for leave 
to appeal to the Privy Council, because he 


(8) 8 W. R. 92* 
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had filed a vakalatnoma in the appeal to 
the High Court. Similarly, in 1869,^ the 
Pleader who had appeared in the original 
suit which was dismissed in default was 
held in Rajah Suito Churn Ghossal Bahadoor 
V. Suroop Chunder Doss (9) not to require 
a fresh vakalatnama to enable him to file an 
application for restoration. In 1892 in 
Raghunath Singh v. Raghubir Sahai (10) the 
Allahabad High Court allowed a Pleader to 
put in an application for the restoration of 
an appeal that had been dismissed in 
default by virtue of the vakalatnama author- 
ising him to conduct the appeal. Lastly, 
the Bombay High Court in 1893 enunciated 
in Sadashiv Ganpatrao v. Viihaldas Nan- 
chand (ii) the principle that has always 
been accepted since then, that for the pur- 
poses with which we are now concerned 
execution proceedings are a part of the ori- 
ginal suit. [Debilal v. Krishnaji (12).] 
I cannot see how the presentation of a plaint 
in another Court, after its return by the 
Court to which it was first i)resented by 
mistake is less a continuation of the original 
suit than the various proceedings mentioned 
in these cases. 

(13) Finally, I may add this. If the de- 
fect in the vakalatnama were an absolute 
technical bar to the success of the plaintiff's 
suit, I should vstill feel bound to carry out 
my duty of passing such orders as are 
necessary to prevent injustice. Those orders 
would be that the defendant should pay the 
whole costs of this litigation up to the pre- 
sent, and delivery of this judgment would 
be held up till the plaintiff had made all 
arrangements to file a fresh suit on the day 
of its delivery. Under section 14 of the 
Limitation Act that suit would be treated as 
filed on the day on which the original pre- 
sentation was made in the vSmall Cause Court. 
It may be that on these findings the re- 
spondent is in strictness entitled to have 
the case remanded to the lower Appellate 
Court for a decision of the appeal on the 
merits which has not been given in that 
Court, though I do not think he is. But 
his learned Pleader d)es not ask for 


(9) 12 W. R. 465. 

(10) 15 A. 55; A. W. N. (1892) 222; 7 Ind. Dec. 
(N. S) 751. 

(it) 20 B 198; to lad. Da:, ('f. s.) 691. 

(12) 67 lad. Cas. 296; (1922) A,. L It. (N.) 125, 


any such remand, seeing that the decision 
is a foregone conclusion and the remand 
can only add to the costs he will have 
to pay. The decree of the lower 
Appellate Court will be set aside and in 
lieu of it a decree will issue ordering the 
defendant to pay to the plaintiff Company 
the full amount claimed together with inter- 
est thereon at five per cent, per annum from 
the date of the institution of the suit till 
the date of actual payment and also all the 
costs of the whole litigation. 

G. R. D. Decree set aside. 


ALLAHABAD HIGH COUBt 

Second Civje Appead No. 1092 of 1921. 
January 9, 1923. 

Present : — Mr. Justice Gokul Prasad. 
LACHMAN DAS and another— 
Defendants— Appeeeants 
versus 

MULCHAND and another — Plaintiffs— 
Respondents. 

Pleadings— Suit for ejectment of tenant— j^enicU of 
plaintiff’s title— Tenancy not proved— ‘Ownership 
found in plaintiff —Decree for ejectment, whether may 
he passed — Fraudulent transfer— Fraud carried out 
— Advanlase of ones own fraud — Estoppel, 


Where in a suit for ejectment of a tenant the 
defendant denies the title of the plaintiff to the 
property, the latter, if he proves his ownership, is 
entitled to a decree for ejectment even though he 
fails to prove the specific tenancy set up by him, 
as in such a case the defendant cannot be said to 
have been taken by surprise, [p. 442, col 2.] 
Balmakund v. Dalu, 25 A. 498; A. W. N. (1903) 
112 (F B.), relied upon. 

Shivahasaua v. Santrappa^ 29 B. i ; i A L. 
J. 637; 8 C. W, N. 865; 6 Bom. h, R. 770; 8 
Sar. P. C. J. 720; 31 1 . A. 15 { (P. C.), distinguished. 

If an owner of a certain property transfers it 
fraudulently in order to defeat his creditois and 
thus succeeds in compounding the claims of all 
his creditors for much smaller amounts than they 
were entitled to, he is precluded from subsequently 
pitting forward hi.s own title to the property by. 
taking aclvanta;iC of hi*? own fraud, [p. 442. col. 2.j 
PMheypermtf Chetly v. Muniandy Servai^ 5 
A. L. J. 290; 10 Bom. L. R. ioo; it 
C. W. N. 362 ; 7 C. L. J. 52S ; 1:4 .Bur. L. R. 108 : 
35 C. 551 : 18 M. L. J. 277 ; 35 A. 93 : 4 L T. 
I > ; 4 L. B. R. 26A (P. C.), followed. 

Second appeal from the decree of the 
District Judge, Jhattsi^ clAted the 7th of 
April 1921, 
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Mr. Haribans Sahai and Dr. S. N. Sen, 
for the Appellants. 

Mr. S. P. Sinha, for Dr. S. M. Sulaimm, 
for the Respondents. 

This is a defendant's 
appeal arising out of a suit for ejectment 
and arrears of rent brought against them 
by the plaintiff. The pleas taken in defence 
were that the plaintiff was not the owner 
of the house, he having sold it to his own 
father-in-law in 1895. It was further plead- 
ed that the defendants had become owners 
thereof by virtue of adverse possession for 
more than 12 years. It also came out that 
during the trial of the suit in the First 
Court the plaintiff had sold the house to one 
Khub Chand. The Trial Court found, (i) 
that the plaintiff was the owner, (2) that the 
tenancy bad not been proved, and (3) that 
the defendants did not acquire title by 
-prescription. It decreed the claim for eject- 
ment and dismissed that for rent. The 
defendants went up in appeal and the plaint- 
iff filed cross-objections. The learned J udge 
of the lower Appellate Court confirmed the 
findings of the First Court and dismissed the 
appeal. He also found that the sale of 
1895 by the plaintiff to Bansi Dhar, his 
father-in-law, was made to defeat creditors 
.and was fictitious and fraudulent with the 
result that the plaintiff compounded the 
claims of the creditors at annas four in the 
rupee with some and at annas eight in the 
rupee with the others and, therefore, the 
defendants could not rely on that sale in 
defeasance of the plaintiff's claim. He 
also held that the second sale made during 
the pendency of the suit did not affect the 
claim. The defendants come here in second 
appeal and their first contention is, that the 
plaintiff's claim, based on the tenancy of 
the defendants, having failed the suit should 
have been dismissed and reliance has been 
placed on the case of Shivabasava v. Sangappa 
(i). That case does not apply to the facts 
of the present case, but the case which is 
exactly on all fours with the present case 
is the case of Balmakund v. Dalu (2), where 
it was held that, although the plaintiff failed 
to prove the specific tenancy set up by him, 


he was entitled to a decree on the ground 
of ownership, because the defendant had 
in no way been taken by surprise. In 
this case also the plea of ownership has 
been tried and found against the defendants. 
This ground of appeal fails. The second 
plea taken in appeal is, that the plaintiff 
having succeeded in carrying out the fraud 
under the sale-deed of 1895 and being able 
to compound the claims of his creditors 
for much smaller amounts than they were 
entitled to, is now precluded from putting 
forward his own title to the property by 
taking advantage of his own fraud. This 
plea has a good deal of force behind it [see 
the case of Petherpermal Chetty v. 
Muniandy Servai (3) ]. This plea must 
prevail. The third plea taken is that 
the plaintiff had no title at the date of the 
decree because of the sale of the 26th of 
November 1919 during the pendency of the 
suit in favour of Khub Chand and reliance 
is placed on the case of Ram Gopal 
V. Piari Lai (4). It is not necessary 
to deal at length with this plea, because the 
suit ought to have been dismissed on the 
second plea which I have discussed above. 
The upshot of the above findings is, that 
the plaintiff's suit ought to have been dis- 
missed. I, therefore, allow the appeal, 
set aside the decrees of the Courts below 
and dismiss the plaintiff's claim with costs 
in all Courts. 


s. D. 


Appeal allowed. 


(3I 5 A.. I^. J. 200 ; 10 Bom. I,. R. 590 ; 12 C. 
W. N. 562; 7 C. ly. J. 528; 14 Bur. ly. R. 108; 
35 C. 551 ; 18 M. Ty. ] . 277 ; 35 I, A. 98 ; 4 M. L. T. 
12 : 4 ly. B. R. 266 (P. C.). 

{4) ,21 A. 441 at p. 445 ; W. N. (1899) 163 ; 
9 Ind. Dec. (N. S.) 988. 
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DHAH KUMARI DEVI V. MAHENDRA SINOH. 

NAQP0B lUDIdAL COMMISSIONEB^S 
COURT. 

MisceI/I^aneous Civie Appeai, No, 23 of 
1922. 

November 25, 1922. 

Present : — Mr. Batten, J. C. and 
Mr. Hallifax, A. J. C. 

Rani Saheba Rani DHAN KUMARI DEVI 
— ^Non- Applicant — Appellant 
versus 

Thakur MAHENDRA SINGH— Applicant 
— Respondent. 

Guardians and Wards Act {VT II of i8yo), 
S5. 17, 19, ‘2$— Minor — Father not unfit - Guardian, 
appointment of — Father, suit by, for custody of 
minor, competency of. 

No order declaring or appointing a guard- 
ian of a minor’s person can be made under section 
19 of the Guardians and Wards Act during the 
lifetime of the minor's father unless, in the 
opinion of the Court, he is unfit to be such a 
guardian, [p. 444, col, i.] 

Annie Besant v. Narayaniah, 24 Ind. Cas. 200; 
38 M. 807; 27 M. L. J. 3o;i8C. W. N. 1089:1 L. W. 
520; (1914) M. W. N. 585; 16 M. L. T. 165; 20 C. L. 

J. 253; 16 Bom. L. R. 625; 12 A. L. J. 1155; 41 I- 
A. 314 [P. C.), followed. 

The provisions of section ig of the Act are not 
subject to those of section 17, but expressly 
override them. [p. 444, col. i.] 

There is no provision under the Guardians and 
Wards Act by which a father can obtain the cus- 
tody of his minor child who has never been in his 
custody before, [p. 444, col. 2.] 

Achratlol Jekisendas v Chimanlal Parhhudas, 

37 Ind. Cas. 215; 40 B. 600; 18 Bom. L. R. 582, 
referred to. 

Sham Lai v. Bindo, 26 A. 494: i A. L. J. 266; 

A. W. N. (1904) 135, not followed. 

Appeal from the order of the District 
Judge, Saugor, dated 27th AiJiil 1922, in 
Miscellaneous Judicial Case No. 40 of 1921. 

Messrs. M, Gupta and G, L. Suhhedar, 
for the Appellant. 

Dr. H, S, Gour, for the Respondent. 

JUDGMENT. — This appeal and the cross- 
objection filed by the respondent under r. 22 
of O. XLI, First Schedule of the Civil 
Procedure Code, arise ^from an order of 
the District Judge, Saugor, under 
the Gaurdians and : Wards Act, VIII 
of 1890, appointing guardians of the person 
and property of the minor daughter of the 
respondent, a little girl 3 years old. The 
respondent, Thakur Mafiendra Singh, a 
Deputy Collector in the United Provinces, 
applied under section 9 of the Act to be 
appointed the guardian of the person and 
property of his minor daughter. The 
non«ap]^Cjsint« the present appellaat» 


is the maternal grandmother of the 
minor who since her birth has resid- 
ed with her and her husband, who died 
during the proceedings in the lower Court. 
(It is to be mentioned that though the order- 
sheet of 25th February 1922 states that he 
is dead and his name is struck off, his name 
is even now to be found throughout the re- 
cord as the first non-applicant). The minor's 
mother, the respondent's wife, died short- 
ly after the birth of the child. The learn- 
ed District Judge appointed the minor's 
father and grandmother as joint guard- 
ians of the person and property of the 
minor until she completes her seventh 
year, ordering that till that date she is to 
remain in the custody of the grandmother 
and the father is at all times to be allowed 
to have access to her. As regards the prop- 
erty, it was ordered that the shares and 
other property of the minor shall be trans- 
ferred by the grandmother into the joint 
names of herself and the child's father and 
interest shall be invested in Government 
Securities for the minor's benefit. It was 
also ordered that on the minor's complet- 
ing her seventh year she and all her prop 
erty are to be handed over to her father 
who will thenceforth be the sole guardian 
of her person and property. 

In this Court neither party wishes to 
have any interference made with the order 
of the District Judge regarding the minor's 
property. The grandmother appeals against 
the limitation of her guardianship to the 
completion of the minor's seventh year and 
asks that she may remain as joint guardian 
of the minor's person until the girl attains 
her majority. The father makes a cross- 
objection claiming to be appointed the sole 
guardian of the person of his minor daughter. 

The learned Judge is of opinion that 
sub-section (6) of section 19 of the Guard- 
ians and Wards Act precludes the Court 
from appointing any one other than the 
father of the minor as guardian of the minor 
unless the minor's father is found by the 
Court to be unlit to be guardian of the 
minor's person. He has>^ however, ex- 
pressed the view that section 19 is subject 
to the provisions of section 17 of the Act 
and has held that he is bound to consider 
what will be for the welfare of the minor. 
In view of the principles laid down in Sec- 
tion 17 be has made the arrangement de- 
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tailed above. The learned Judge has taken 
a wrong view of the law, and has read 
the word unfit in section iq as mean- 
ing less fit than some other possible 
person, The relevant portions of sec- 
tion 19 are as follows ; * ^Nothing in this 

Chapter shall authorise the Court, ... to ap- 
point and declare a guardian of the person 
.... of a minor whose father is living, and is 
not, in the opinion of the Court, unfit to 
be guardian of the person of the minor. 
Section 17 is in the same Chapter of the 
Act and it is clear that nothing in section 
17 authorises the Court to appoint any 
guardian of the person of a minor whose 
rather is living and is not unfit to be her 
guardian. The words of section 19, so far 
from being subject to the provisions of 
section 17, expressly override them. No 
other view of the meaning of section 19 
is povssible, but if any authority is needed 
it is to be found in the judgment of their 
Lordships of the Privy Council in Annie 
Besani v. Narayaniah (i), a case cited by 
the learned Judge himself, where it is said: 

no order declaring a guardian could, 
by reason of the 19th section of the Guard- 
ians and Wards Act, 1890, be made during 
respondent's life unless in the opinion 
of the Court he was unfit to be their 
guardian, which was clearly not the case.'* 
Here the Court has found the father a fit 
person to be a guardian of the minor, for 
the learned Judge has appointed him to 
be a joint guardian. While a father is 
alive who is not unfit to be guardian of the 
minor's person, no one, not even the 
father himself, can be appointed guardian 
of the minor's person. In holding that 
the father's remedy lay by an application 
to be made a guardian of the person of his 
minor daughter under the Guardians and 
Wards Act and not by a separate suit, 
the learned J udge has relied on Sham Lai v. 
Bindo {2) in which it was held that a suit 
would not lie and that the father should 
make an application under the Guardians 
and Wards Act. It is to be observed that 
the learned Judges made no reference to the 
provisions of section 19, Guardians and 

(1) 24 Ind. Cas. 290 ; 38 M. 807 ; 27 M. ly. J 30 ; 
18 C. W. N. 1089 ; I ly. W. 520 ;(I9I4) M. W. N. 
585 ; 16 M. L. t. 165 ; 20 C, ly. J* 253 * iG Bom. 
h. R. 625 ; 12 A. L. J. 1155 ; 41 I- 314 {P* C.). 

(2) 26 A. 394 ; I A. L. J. 260 ; A. W. N, (1904) 
* 35 * 


tigas 

Wards Act, which apparently was not 
brought to their notice. In Achratlal 
Jekisendas V. Chimanlal Parbhudas (3) it was 
held that where the parents are not Euro- 
pean British subjects no one can be appoint- 
ed guardian of the person of a minor if 
the father is alive and is not, in the opinion 
of the Court, unfit to be the guardian of the 
minor's person. Tt was also held that the 
father had no remedy under section 25 of the 
Act since he had never had the custody 
of his infant child ; the same is the case 
here. There is thus no provision under 
the Guardians and Wards Act by which 
the father in this case can obtain the cus- 
tody of the child. The application to the 
District Judge was misconceived and the 
District Judge had no power to pass the 
order which he has passed appointing guard- 
ians of the minor's person. 

The order of the District Judge so far 
as it relates to guardianship of the person 
of the minor is set aside and the application 
made by the respondent to the District 
Judge is dismissed. The parties will bear 
their own costs throughout. 

G. R. D. Appeal dismissed. 

(3) 37 Ind. Cas. 215 ; 40 B. 600 ; 18 Bom. L 
R. 582. 


ALLAHABAD HIGH COURT, 

Second Civie Appp:ae No. 1193 of 1921. 

January 10, 1923. 

Present: — ^Mr. Justice Gokul Prasad. 

MUKHTARA — Defendant — Appeteant 
versus 

SARDARA — Plaintiff — Respondent. 

Civil Procedure Code (Act V of 0 , XL I, 

rf, 25, 26, 31 — Issues referred 10 lower Court — 
Return received — No objection made within time — 
Duty of ApbeUaie Court. 

On the receipt of findings on issues referred to 
a lower Court, under r. 25 of O. XIJ, CiWl Procedure 
Code, it is the duty of the Appellate Court, under 
r. 31 of O. Xlyl, to consider the findings on the 
merits even if no objection has been preferred under 
r. 26 of O. Xlyl, within the time fixed by the Conit. 

Mumta^ Begam v. Fateh Husain^ 6 A. 391 S 
A. W. N. (1884) 129; 4 Ind. Dec. (n. s.) 61, followed. 

Second appeal against the decree of the 
Additional Judge, Meerut, dated the 4th 
of August 1920. 

Mr, S. D. Sinha, for the Appellant. 

Mr. S. B. Johari, for the Respondent. 

3 XJD&WEXIT. — This is a defendant's 
appeal arising out of a suit for possession 
of a house against the defendant as a tres- 
passer, The suit was decreed by the Court 


V 
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of first instance. The defendant went up 
in appeal and the learned Judge of the 
lower Appellate Court referred certain issues 
for trial to the Court of first instance. After 
the findings which were against the defend- 
ant had been received the defendant failed 
to prefer objections to the findings within 
ten days' time allowed. The learned Dis- 
trict Judge thereupon without considering 
the findings on the merits decided the appeal 
considering those findings to be final, and 
dismissed the appeal. The defendant conies 
here in second appeal and says that this 
action of the learned District Judge was 
not warranted by law, and that he ought 
to have himself considered whether the 
findings were good or bad findings and 
should have then decided the case. In 
support of this contention the case of Mumtaz 
Begam v. Fateh Husain (i) has been referred 
to me. This contention is fully borne out 
by the ruling relied upon and the learned 
District Judge ought to have himself con- 
sidered the correctness or otherwise of the 
findings returned by the Munsif before 
deciding the appeal. I, therefore, refer the 
following issue to the lower Appellate Court 
for decision : — 

(i) Was the house in dispute appur- 
tenant to Shibba's holding or not, and did 
it revert to the zemindar on his dying issue- 
less ? 

The Court below will decide the issue on 
the evidence already on the record and 
return its finding to this Court at an early 
date. On receipt of the finding the usual 
ten days will be allowed for objections. 

S. D. Issiie remitted. 

(I) 6 A. 391 ; A. W. N. (1884) 129 ; 4 
Dec, (N. s.) 61. 


NAOPUR JUDICIAL COMMISSIONER'S 
COURT. 

Second Civii, Appkad No, 449-B of 1921. 
November 20, 1922. 

Present : — ^Mr. Kotwal, A. J. C, 

AI< J UN — Defend ANT— Appeli^ant 
versus 

NARAYANr- I^AiNXiFFr— R espo]jtdent^ 
T^r^mhr oi Proj^rty Aet {IV of ^1882)^ - 5 - 
XX\'^Lease‘^Hon-^aymmt of rent-^FcrJeiiure, re* 


lief aqainsi — Period of grace in lease, effect Oj — 
Failure to pay arrears in lower Court-- Plea of 
payment — Failure to prove — Pelief against forfeiture, 
grant of— Discretion of^ Court. 

The fact that a period of grace is allowed 
by a lease for the payment of rent is 
no bar to the granting of relief against 
forfeiture, as the law treats the condition of forfei- 
ture as a penalty intended to enforce the payment 
of the rent and liable to be relieved against by the 
Court, [p. 446* col. 2.] 

A Court of Appeal is not precluded from granting 
relief against forfeiture because the offer to pay 
the arrears was not made in the lower Courts. 
Lp. 447, col. I.] 

Vidyapurna Thirtha Swamxar v. Rangappayya, 
21 Ind Cas 405; 25 M. L. J 486; 14 M. E. T. 344; 
(1913) M. W. N. 901, followed. 

The failure of a tenant to prove a plea of 
payment set up by him does not necessarily in 
Itself disentitle him to the equitable relief against 
forfeiture, [p. 447, col. 1.] 

Ramakrishna Mallay v. Ba^uraya, 17 Ind. CaSt 
947; 23 M. ly. J 715; 12 M. ly. T. 656, followed. 

But a Court does not exercise its discretion 
improperly in refusing to grant relief against for- 
feiture when there i.s the failure of the pica of the 
payment coupled with the failure to offer the 
arrears during the hearing in the lower Courts and 
particularly the fact that a sufficiently long period 
of grace given by the lease was allowed to pass 
wimout payment, [p. 447, col. i.] 

Appeal from the decree of the Second 
Additional District Judge, Amraoti, dated 
23rd November 1921, in Civil Appeal No. 
121, of 1921. 

Sir B. K. Bose, Messrs. V. Bose and R. R, 
Jaiwant, for the Appellant. 

Mr. M. B. Niyogi and Mr. K, F. Brah* 
ma, R B., for the Respondent. 

JUDGMENT. — The plaintiff's father Madho- 
bhat was the manager of the Shri Narshi- 
wa Saraswati Deosthan of Anji in the Kela- 
pur Taluk till 1920 when he was removed 
from the management, and the plaintiff was 
appointed in his place. In 1901 Madhobhat 
had given to the defendant a permanent 
lease in writing of S. No. 9 of Mouzah 
Anji which belonged to the Deosthan. The 
plaintiff as manager of the temple sues for 
possession of the field on the grounds, among 
others, that the lease was not for the benefit 
of the temple and Madhobhat had no author- 
ity to give it, and that it had been forfeited 
for non-payment of rent for the year 1919*20 
under an express condition of forfei- 
ture in the lease. The Trial Court held that 
Madhobhat had exceeded his powers in 
giving a permanent lease which was not for 
the benefit of the temple and that the defend • 
ant bad by non-payment of the rent for 
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felted his lease, and decreed the plaintiff's 
suit. The lower Appellate Court found 
that the lease was for the benefit of the tem- 
ple. It, however, confirmed the decree of 
the Trial Court on the ground that the 
defendant had forfeited Ids lease by non- 
payment of rent for the year 1919-20. It 
held that under the special terms of the 
lease it could not grant relief against forfei- 
ture, nor did it appear to it necessary to 
do so. The defendant appeals. 

In his grounds of appeal he urges that the 
condition in the lease and kahuliyat is real- 
ly not one of forfeiture and that in any case, 
the forfeiture should have been relieved 
against. The respondent by way of objections 
urges that the permanent lease was not for 
the benefit of the temple and should not have 
been given effect to. He does not dis- 
pute that relief can be granted on equitable 
grounds in the present case which is one of 
an agricultural lease. The learned Advo- 
cate for the appellants who argued th s 
appeal had apparently been given to under- 
stand that a kahuliyat coriesponding to the 
patta (Exhibit P-2) but containing somewhat 
different recitals was filed in the record. The 
kahuliyat, however, has not been filed and 
consequently he gave up liis first ground. 

The patta states: — 

No. g ♦ ♦ ♦ ♦ has been leased out 
for Rs. 28. Accordingly you should 
cultivate the same and pay the lease money 
on the 15th January.* * Unless you relin- 
quish the field I would not take it from you 
and would not remove you from possession, 
but if you fail to pay the lease-money by 
the end of August the field would be taken." 

It is now admitted by the appellant's 
Advocate that this amounts to a condition 
of forfeiture. 

As regards relief against forfeiture, the 
lower Appellate Court writes: — 

"But the document Exhibit P-2 shows 
that the rent was payab e on the 15th Janu- 
ary each year and though the provision as 
to forfeiture is penal, it gave the defendant a 
period of grace till the end of August for 
payment. In. such a case it cannot be sdd 
that the provision as to forfeiture was in- 
tended to be in terrorem which the Court 
should relieve against L®®® Naraina 
Naika v. Vasuiev Bhaita (i)]*’' 

(T) 28 M. 389; 15 M. l«. 208. 


The case cited above was considered in 
Appayya Shetiy v. Mahammai Beari 

(2) where the fact that a period 
of grace was allowed by the lease was held to 
be no bar to the granting of relief against 
forfeiture. To the same effect is the case 
in Krishnaji Govifd v. Sitaram Hanmant 

(3) . The law as to forfeiture for non- 
payment of rent in England, to which a suffi- 
cient reference has been made in Appayya 
Shetty V. Mahammad Beari (2), goes further 
than the enacted law in India and allows 
relief even after judgment. In my opinion, 
the later Madras decision and the Bombay 
case take the proper view. The law treats 
the condition of forfeiture as a penalty in- 
tended to enforce the payment of the rent 
and liable to be relieved against by the 
Court. Assuming that the period of grace 
till the end of August did not find place in 
the lease in dispute and that the condition 
of forfeiture was to operate on default in 
payment on the 15th January, the condition 
would undoubtedly have been penal, and in 
such a case the extent of the relief in point 
of time would have been within the discretion 
of the Court. To contend that the fixing of 
a period of grace in the lease ties the hands 
of the Court is to contend that it is open td 
the lessor to take away the discretion of the 
Court to decide what the extent of the relief 
shall be. If the lease fixes, say, one day only 
as the period of grace, it cannot be said that 
the hands of the Court are tied, and that it 
cannot grant the relief which it considers 
would be equitable in the case. I, therefore, 
think that it cannot be laid down broadly 
that if a lease provides for a period of grace, 
the Court has no power to relieve against 
forfeiture for default in payment of rent. ^ 

The question, therefore, is whether in this 
particular case relief should be granted. 
The discretion in granting relief against for- 
feiture for default in payment of rent should 
as a rule be exercised in favour of the lessee, 
unless sufficient reasons for refusing it are 
shown. The lower Appellate Court has held 
that it does not appear necessary to grant 
the relief in the present case. The defendant 
resisted the plaintiff's daim on the ground, 
among others, that he had paid the rent for 
1919-20 but failed to prove the payment. 


(2) 30 Ind.Cas. 596; 39 M 834 at p. 833; 29 M. L. 
8ri 18 M. I.. T 336; (1915) H. W. N 837. 

(3) 59 1»d Cat 7891 45 B 3001 aa Bo»i B X439« 
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Though he took a number of alternative 
pleas to defeat the plaintiff's claim for eject- 
ment, he did not pray for relief against 
forfeiture and did not offer to pay the rent 
in case his plea of payment was not proved. 
The suit was instituted on the 22nd December 
1920 and was decided against the defendant 
on the i6th July 1921. The appeal to the 
lower Appellate Courts was filed on the i6th 
August 1921. It was heard on the 2nd No- 
vember 1921 and~ the 12th November 1921 
was fixed for judgment. Judgment not 
being ready on that day it was postponed to 
the 23rd November 1921. It was only on 
this day that the appellant offered to de- 
posit the rent in Court and even then asked 
for a fortnight's time to do so, though the 
amount of rent was a small one. In Rama- 
krishna M allay v. Babur ay a (4) it was held 
that the failure of the tenant to prove 
the plea of payment set up by him did 
not necessarily in itself disentitle him 
to the equitable relief, and in Vidya- 
purna Thirtha Swamiar v. Rangappayya 
(5) the learned Judges thought that they 
were not precluded in second appeal from 
granting relief against forfeiture because 
the offer toj pay the arrears was not 
made in the lower Courts. But consider- 
ing all the facts together, viz,, the failure of 
the plea of payment, the failure to offer 
to pay the arrears during the hearings in 
the lower Courts and particularly the fact 
that a sufficiently long period of grace given 
by the lease was allowed to pass without 
payment, I am not prepared to say that the 
lower Appellate Court has exercised its dis- 
cretion improperly in refusing to grant the 
relief. 

As^thejplaintiff succeeds on the ground of 
forfeiture, it is unnecessary to go into the 
question whether the lease should not be 
given effect to on the ground of its not being 
for the benefit of the temple. 

The appeal fails and is dismissed with 

costs. 

G. R. D. Appeal dismissed, 

(4) 17 Ind Cas 947; 23 M.I/J. 715; 12 M. ly. T 656. 

(5) 21 Ind. Cas. 405; 25 M.I<.J. 486; 14 
344; (1913) M. W. N. 901. 


ALLAHABAD HIOH COURT* 

Second Civie Appear No. 798 op 1921. 

December 22, 1922. 

Present Justice Ryves. 

SITA RAM AND OTHERS — Defendants — 
Appeeeants 
versus 

CHAIT RAM— Peaintiff— 
Respondent. 

Agra Tenancy Act {IJ of 1901), ss, 79,167 — 
Declaratory suii between rival tenants — Forcible 
dispossession of person recorded as tenant in Khcwat 
— Claim for possession as occupancy tenant and 
damages for crops cut - - J urisdiction of Civil and 
Revenue Courts - Claim for damages^ whether must 
fait ij claim for possession fails for want of jmisdic- 
tion — Possession^ suit for — Plaintiff must prove 
heller tiile than defendants. 

A jauit for a declaration between two rival ten- 
ants may be brought in a Civil Court. But where 
on the death of an occupancy tenant, a person, not 
an heir, takes possession of the holding and gets 
lumself recorded in the Khewai as an occupancy 
tenant in succession to the det'eased, and on being 
forcibly disposvsesscd by a person who takes a 
registered lease from the Zemindar, brings a suit 
for possession of the holding together with occu~ 
panev rights that is, brings a suit not merely 
for possession of the holding, but also wants to 
get back possession ”as the occupancy tenant in 
succession to the deceased ", the suit is not cognizable 
by a Civil Court and must be brought in a Reveniiie 
Court, under section 79 of the Tenancy Act with 
the Zemindar as a defendant, [p. 430, col. i.] 

Where a suit for possession and damages for 
crops forcibly rut and appropriated is brought 
in a Civil Court, and the claim as to possession 
fails on the ground that it is cognizable, only by a 
Revenue Court, the claim for damages must also 
fail. [p. 450, col. 2 ] 

A suit for possession must fail where the plaintiff 
fails to prove a better title than that of the defend- 
ant. [p. 450, cols, i & 2 j 

Second appeal from the decision of the 
District Judge, Farrukhabad, dated the 
i8th of February 1921, 

JUDGMENT. — This appeal raises a very 
difficult question of law in the conflict erf 
jurisdiction between the Revenue and Civil 
Courts. 

The plaintiff, Chait Ram, brought this 
suit in the Court of the Munsif of Kanauj 
on the following allegations : — 

(i) Plot No. 3404 waa part of the occu- 
pancy holding of one Chissa deceased. The 
plaintiff alleged hims^ to be Ghissa'S 
first cousin, (that is, Ghissa's father’s sister’s 
son,} and he says, that during Ghissa’s 
lifetime he was joint with him in cnlti* 
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vaticn and after Ghissa’s death became 
the rightful owner and possessor of the 
entire agricultural holding. (2) Hcsid^ 
tliis, after the death of Ghissa, the plaintiff 
was recognized by all the Zemindars of the 
said cultivatory holding as its occupancy 
tenant, and Raghubar Dayal, the Lambar- 
dor of the village, testified to his being an 
occupancy tenant in the village papers 
before the officers concerned. {3) 
plaintiff pays the rent of the holding in 
dispute to the Zemindars, and in this way 
also, has acquired occupancy rights ui 
respect thereof. (4) The defendants in 
collusion with the Lambardar and others 
forcibly cut and appropriated in Mwch 
1920 the Rfibi crop which the plaintiff had 
sown on this field, during his absence. It 
is further alleged that the defendants have 
no connection or concern of any kind either 
with the said cultivatory holding or with 
the said crop. In the 6 th paragraph 
the plaint it is stated that when the plaintiff 
returned and complained to the defendants 
about their wrongful acts the defeudant 
No. I said that he was himself the tenant 
of the said holding under a lease. 

This allegation is said to be quite false. 
It is denied that defendant No. i could get 
any rights under any lease and that the 
lease set up by him, had never been acted 
Upon. 

The reliefs sought by the plaintiff arc 

Firstly, Es. too, the value of the crop 
illegally cut by the defendants. 

Secondly, that if the defendants assert 
their possession over the said plot then they 
may be ejected therefrom, and the plaintiff 
awarded absolute possession thereof and a 
decree for recovery of possession may be 
passed in his favour. 

Thirdly, if the defendants denied the 
yighte of the plaintiff as tenant with respect 
to this plot and of the holding in dispute, 
and if the plaintiff be found by the Court 
(to be out of possession of the whole or any 
part of the holding in dispute, then he asked 
for possession thereof togdhef with occupancy 
rights and that the defendants be ejected 
therefrom and a decree for recovery of 
possesrion may be passed in his favour. 

And lastly, a perpetual injunction res- 
d-raitiing the defendants from ever interfer- 
Uig in future with the plaiatill-s possession 


Ugis 

of the property specified below and from 
doing any act which may be likely to in- 
terfere with and prove prejudicial to his 
rights in respect to the said property. 

The main plea for the defendants was 
that they were in possession of the plots 
in dispute under a registered lease dated 
13th February 1919 and being admittedly 
in possession the suit is not cognizable by 
a Civil Court. “vSection 79 of the Tenancy 
Act is applicable/! 

They also asserted that, as a matter of 
fact, they had sown the crop themselves and 
cut it as of right. 

The learned Munsif after recording all 
the evidence tendered by the parties, came 
to the conclusion that the act of the defend- 
ants in taking possc'^sion of the field under 
the lease executed in their favour by the 
Zemindars, amounted to an act of disposses- 
vsion by the Zemindar and as such the plaint- 
ilf‘vS proi)c*r remedy was a suit in the Re- 
venue Court under section yq. lie accord- 
ingly returned the plaint for presentation 
to tile proper Court. The plaintiff appealed. 
The facts found on appeal are these 
Ghissa died in the early part of 1918 without 
heirs. The plaintiff’s assertion that he 
was entitled as heir to the occupancy hold- 
ing or under section 22 of the Tenancy 
Act was incorrect. But it was held that 
on the 4th February 1919 the Lambardar 
got it recorded in the khewat that he was 
the occupancy tenant in succession to 
Ghissa. He sowed the Kharif crop for loiQ 
and harvested it himself, sowed the Rahi 
crop at the end of that year, and it was 
this crop which the defendants cut and took 
away in March 1920. There is no finding 
that the fact of the Lambardar getting 
the plaintiff recorded in any village papers 
had the effect of making him the occu- 
pancy tenant in place of Ghissa deceased. 
But it was held that he was a tenant of 
some sort and was in legal possession of the 
field and that the Lambardar accepted rent 
from him. It was also held that, although 
it was proved that the permanent lease in 
favour of the defendant had been proved 
to have been executed by the Zemindars 
on the 13th of February 1919, the 
defendants had not entered into possession 
under this lease until March 1920, when 
they cut the crop which had been sown by 
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the plaintiff. On the question of the juris- 
diction of the Civil Court it was held, appar- 
ently, that as the lease given by the Zemin- 
dars was not given effect to for over a year, 
and in the meantime the Lambardar had 
accepted rent from the plaintiff, this accep- 
tation of rent amounted in law to a revoca- 
tion of the registered lease ; and in any 
case that it could not be held that the action 
of the defendant in cutting the crop amount- 
ed to a dispossession of the plaintiff by the 
Zemindar within the meaning of certain 
rulings which had been relied upon by the 
Trial Court because of the delay, which 
occurred between the execution of the lease 
and the possession taken by the defendants 
in spite of the plaintiff’s own assertion that 
the defendants were acting in collusion 
with the Lambardar when they cut the 
crop. Without, however, coming to a very 
definite conclusion on this question of law, 
the Court held that under the provisions 
of section 197 (1) of the Agra Tenancy 
Act, as all the materials necessary for a 
decision were before it, it was bound to 
decide the points in issue regardless of 
whether the suit had been instituted in the 
right Court. Having come to the conclu- 
sions on the evidence which I have men- 
tioned above, the Appellate Court gave 
the plaintiff a decree for Rs. 80, the value 
of the crop, and for possession of plot No. 
3404, the holding of Ghissa deceased, and for 
an injunction against the defendants fr m 
interference in future, with full costs in 
both Courts. 

The decree itself runs as follows : — 

The plaintiff’s claim for recovery of 

possession of plot No. 3404 be 

decreed. An injunction restraining the de- 
fendants fr)m future interference in any 
way with the plaintiff’s rights and 
interests in the aforesaid holding is issued 
to them.” 

From this decree the defendants have 
appealed. They have not contested the 
jurisdiction of the learned District Judge 
to entertain the suit but they have urged 
that the plaintiff having been found not 
to be the heir of the deceased occupancy 
tenat^t, he was merely a trespasser, and 
that ,,tbe defendant having a registered 
Aease in his favour was entitled to remain 
m possession of the holding, and that, thetie* 
29 


fore, no decree should have been given for 
possession or injunction. 

It will be noted that the Zemindar is no 
party to this suit, and, of course, it is a 
truism to say that a suit for a declaration 
between two rival tenants may be brought 
in a Civil Court. But, put baldly in this 
way, it seems to me to be too broadly stated 
having regard to the more recent rulings 
of this Court, in which the doctrine of the 
” exclusive jurisdiction ” of the Revenue 
Courts in certain matters has been de- 
veloped, and emphasis directed to the word- 
ing of section 167 which says» ” no Court 
other than a Court of Revenue shall take 
cognizance of any dispute or matter in res- 
pect of lohich a suit ” lies under the Fourth 
Schedule. The latest case on the point is 
that of Jagannath v. Balwant Singh (i). 

I do not, however, intend to decide this 
case on the point of jurisdiction, although 
I doubt whether the learned Judge was 
right in holding that the mere fact that 
there was a delay of a year between the exe- 
cution of the lease and the defendants’ 
taking possession differentiates this case 
from those relied upon by the Munsif. 

On the findings, the Lambardar had 
orally let in the plaintiff as a tenant of some 
kind but certainly not as an occupancy 
tenant. 

After that date the Zemindar executed a 
registered permanent lease in favour of 
the defendant under which he was entitled 
to get possession of the holding and even- 
tually did so. The fact that he waited a 
year or more before taking possession seems 
to me really to make no difference. I do 
not think the tnere acceptance of rent by 
the Lambardar from the plaintiff before 
the defendant took possession under the 
lease in any way operated as a .revoca- 
tion of the registered lease. In this view 
of the case the learned Munsif was right. 
Apart from this, it seems to me, that the 
plaint, with regard to some of the reliefs 
which are sought, offends against section 
167 of the Agra Tenancy Act, because it 
seems to me that the object of this suit is 
really to prejudice, if possible, the frights 
which the defendants or the Zemindar .may 


(i) 68 Inch C.as. 2^7; 20 A. L. J. 570; (1922) 
A. I, R. (A.) 372; 4 r. b. R« (A.) X94; 44 A. 0921 
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have, and which if they wish to establish, 
they must have recourse to the Revenue 
Court. At any rate, it seems to me to be 
an attempt to evade the provisions of the 
Tenancy Act. Some of the rehefs claimed 
might have been brought appropriately in 
the Civil Court. For instance, I think a 
suit to recover damages for wrongfully 
cutting the crop would, prima facie^ lie within 
the jurisdiction of the Civil Court ; or the 
plaintiff might have brought a suit for 
possession under section 9 of the Specific 
Relief Act, and to such a suit, I take 
it, theie could be no answer — but obviously 
his object is not merely to get back into 
possession and to indemnify himself, but 
to get back into possession as the occupancy 
tenant in succession to Ghissa, deceased. The 
honest and straightforw^ard course for him 
to adopt was to bring a suit under section 
79 of the Tenancy Act, joining the Zemin- 
dars as defendants. 

Instead of that, he virtually asks the 
Civil Court to determine that he is the occu- 
pancy tenant and as such entitled to pos- 
session. And this is the effect of the decree 
which the District Judge has given liim. 
It seems to me idle to say that such a de- 
claration by a Civil Court will not avail him 
hereafter in the Revenue Court— -it is enough 
to look at section 167 of the Tenancy Act, 
to find that it is beyond the jurisdiction of 
the Civil Court — irrespective of conse- 
quences, to make such a declaration. 

Having regard to the way the case has 
been argued before me, I must, I think, treat 
this suit as an ordinary suit for ejectment 
and mesne profits or damages, for a tor- 
tious dispossession, properly brought in a 
Civil Court. Treating it in this way it 
seems to me the suit must fail. On the 
day of suit defendants were in possession, 
and were entitled to hold possession unless 
and until the plaintiff showed a better 
title. In other words, it becomes a question, 
prima facie, of title The plaiatiffs rely 
on an oral lease, given by the Lambardar, 
the defendants rely upon a registered lease 
executed by the Zemindars. The Civil 
Court cannot investigate, even much less 
find on the allegations of the plaintiffs, that 
he is for one reason or another an occu- 
pancy tenant — >r, for the same reason, can 
it decide whether the defendants are perma- 
jient lessees-— but'between the two, it seems 


to me the plaintiff has failed to prove that 
he has a better title than the defendants j 
and 7 neUor est possessitio defendentis.** 
As he fails on the main ground I think 
he must also fail on the claim for damages. 
It is his own fault; he has deliberately framed 
his suit in a way to defeat the provisions 
of the Tenancy Act, and must pay the 
penalty. I allow the appeal, and dismiss 
the suit with costs in all Courts including 
in this Court-fees on the higher scale. I do 
not merely set aside the decree of the lower 
Court, and restore that of the Munsif, be- 
cause the plaintiff himself did not accept 
the direction of the Munsif but pressed the 
lower Court to decide the suit on its merits, 
and the appeal before me has been argued 
on the basis that it was a purely civil suit 
properly instituted in the Civil Court. 

s. D. Appeal alloxifcd. 


MADRAS HIGH COURT. 

Civii< Revision Petition No. 423 of 1921. 
November 10, 1922. 

Present: — Mr, Justice Ramesain. 
CHINTAMANENI VKNKATAPPAYYA— 

PLAINTIFF 

Counter-Petitioner — Petitioner 
versus 

CHINTAMANENI VENKATAPPAYYA— 
Defendant No. 2— Petitioner 
— Respondent. 

Civil Procedure Code (Act V of 1908), s. 95, 
O. XXXIX, r, i— Injunction pending suit 
granted after hearing both parties — Petition for 
compensation^ maintainabihty of. 

Where an order for injun tion pending the dis- 
posal of a suit is passed after hearing both parties, 
a petition under section 95 of the Code of Civil Pro- 
cedure for compensation for obtaining an injunction 
on insufficient grounds can, if at all, be maintained 
only when the suit is heard. Till then such an 
application docs not lie. (p. 451# col. 2] 
Sohkalinga Cheityv. Krishnaswami Ayyar^ 55 
Ind, Cas. 786; u E. W. 479; (JQ*®) M. W. N. 
19 a ; 38 M. E. J. 3 -J 4 i *7 T. a59, foUowad, 



Vol. 71 ] INDIAN'CASES. 45t 

CHINTAMANENI VKNKATAPPAYYA V, CHINTAMANENI VENKATAPPAYYA. 


Petition, under section 115 of Act V of 
1908 and section 107 of the Government 
of India Act, praying the High Court to 
revise the decree of the Court of the Sub- 
ordinate Judge, Bezwada, in Civil Mis- 
cellaneous Appeal No. ii of 1920, preferred 
against the order of the Court of the Tempo- 
rary District Munsif, Nuzvid, at Bezwada, 
dated 7th February 1920, in Civil Miscel- 
laneous Petition No. 1966 of 1919, in Original 
Suit No. 852 of 1919. 

Messrs. G. Lakshmanna and A. Satyana- 
rayana, for the Petitioner. 

Mr. F. Suryanarayana, for the Respondent. 

JUDGMENT. — In this case the petitioner 
filed a suit (Original Suit No. 852 of 1919) 
in the District MunsiFs Court of Nuzvid, at 
Bezwada. On 27th November 1919 he ap- 
plied under O. XXXIX, r. i, Civil Procedure 
Code, for an order of temporary injunction. 
On the same day an ad interim injunction 
was issued and notice to the defendant was 
also ordered. The defendant appeared on 
5th December 1919 and opposed the plaint- 
iff's application. The District Munsif pass- 
ed an order directing that, if the defendant 
furnished security or deposited an amount 
representing the value of the crop, ‘‘ the 
temporary injunction will be dissolved and 
till then, the temporary injunction shall 
stand. " On 7th December 1919 the 
defendant furnished security and the tempo- 
rary injunction was dissolved. As I read 
the District Munsif's order of 5th December 
X919, the District Munsif was of opinion 
that there were sufficient grounds for the 
plaintiff's application. On 19th December 
1919, i. e,, within 12 days after the order, 
the defendant filed an application for com- 
pensation from the plaintiff on the ground 
that his application for temporary injunction 
was made on insufficient grounds. (The 
suit was actually tried in March 1921). 
The District Munsif dismissed the application 
holding that there were sufficient grounds 
for the plaintiff’s application. But on 
appeal the Subordinate Judge, on reading 
the aflBldavit filed in support of the original 
application, held that it was based on in- 
sufficient grounds and awarded compensa 
tion. The present revision petition is against 
the order of the Subordina e Judge. 

In my opinion, the petition of the respond- 
ent does not lie. It is not pretended that 
the application was based on anythingjthat 


appeared in the trial of the suit (which 
actually took place in March 1921). It is 
doubtful whether an award of compensation 
can be made in a case where the order of 
injunction was passed after hearing both the 
parties and it was found that there were 
sufficient grounds and the plaintiff has not 
ultimately failed in his suit, [see Roulet v. 
Fetterle (i)]. But assuming that even where, 
after an order was made on hearing both 
parties and the plaintiff has ultimately 
succeeded, a petition lies under section 95 
for compensation — such cases must be very 
rare indeed — the stage for such an applica- 
tion would be only when the suit is heard. 
Up to then, such a petition would be pre- 
mature [sec Sokkalinga Chetty v. Krishna- 
swami Ayyar (2)]. I am not sa3dng that, 
when the order was refused, compensation 
cannot be asked immediately without wait- 
ing for the suit. 

In my opinion, to allow a petition of this 
kind immediately after the main petition 
was disposed of and without fresh materials 
as for a review or such as may appear at 
the trial of the suit will be generally to 
permit a Court to come to a conclusion 
inconsistent with and opposed to its prior 
order. 1 do not think such an anomaly 
is intended by section 95. 

The proceedings in the Courts below arc 
without jurisdiction. I, therefore, reverse 
the order of the Subordinate Judge. The 
respondent will pay petitioner's costs 
throughout. 

v. N. v. Petition allowed. 


(1) 18 B. 717 : 9 Ind. Dec. (N. S.) 987. 

(2) 55 Bid. Cas. 786; ii D. W, 479 j (igao) 
M. W. N. 192 : 38 M. h. J. 324; 27 M. b. T. 
259. 
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NOOR MAIIOMKD X'EERJIBHAI VKET, MAHOMED V. NATWAR EAR. 


ALLAHABAD raOH COURT. 

Fir«.t Civie Arrhai, No. 346 of if)io. 

November 15, 1922. 

Present : — Sir Grimwood Mear*^, Kt., 
Chief Justice, and Justice Sir 
V, C. Banerji, Kt. 

NOOR MAHOMED VKlvRJlBIlAI 
VEEIvMAHOMED— Peain'i IFF 
— Appeixani' 
versus 

NATWAR LAIv and others — 
Defendants— R espondknts. 

CivM Procedure Code {Act V of ]t>o8), O, I, 
r, io,0. V 1 ,r 17— Addition of co^pIatnUjf Amend'- 
meni — Duty of Court De^ni strut ion Act {XVI 
of iqo'H) — A greement to tense Registration. 

An application, made at a very late stage, 
to join a person as a co-plaintiff, vSliouJd be granted 
if it does not operate in any way to the prejudice 
of the defendant. It is the duty of a Judge to 
try to put an end, once for all, to all the ques- 
‘tiotls thht can arise in relation to a particular 
transaction, [p. 452. col. 2 j 

Where an amendment is necessary for the pur- 
pose of settling all matters in controversy and 
works no injustice, nor takes hj" surprise the 
opposite party. Judges should make such amend- 
ments. [p. 452. col 2.[ 

Where a letter is not merely the evidential 
record of an oral agreement but states in so many 
wtVrds that it embodies the terms and conditions 
Agreed upon, and that it is the letter which is 
to be the binding, formal, unalterable record 
of the conditions for creating the lease 
in question, it is a document in the 
‘nature of an agreement to lease within the 
-nfehning of sections 2 (7) and 17 (i) (c?) of the 

^RegivStratiou Act, and is inadmissible in evidence 
if unregistered, even if it is stated therein that 
a proper lease containing full details will be 
executed and registered befc^re a fixed date. 
[P- 453 » I.] 

First appeal from a decree of the Sub* 
ordinate Judge, Agra, dated the J9tli of 
September 1919. 

Mr. B, E, O'Conor and Hoii’ble Mr. iY. P. 
'Astthana, for the Appellant. 

Mr. L. M, Banerji, for the Respondents. 

JUDGMENT. - This was a suit for specific 
performance brought in the name of Noor 
Mahomed Veerjibhai Veelniahomed, who 
asked for specific performance based upon 
a letter signed by the defendant where- 
by, according to the plaintifT, the 
defendant agreed to lease to the plaintiff 
a Bone Crushing Factory at Agra. In 
the Court of the Subordinate J udge 
one of the questions which arose was 
whether, assuming there to be a con- 


tract. it had been made with the plaintiff 
or with the plaintiff’s father. ITltimatel}^ 
the vSnbordinate Judge decided that the 
contract had been made with the plaintiff’s 
father, and although there was an appli- 
cation by tlie plaintiff that the father 
slumld be joined as a co-])laintiff in order 
to get over any technical difficulty, and 
altliough it ajopcared that the father 
himself came from Bombay to the 
Court to testify his willingimss to become 
a plaintiff aiui signed an application 
which was made b}" a Pleader so 
as to veiify the statements made therein, 
the learned vSubordinatc Judge refused to 
ai^ow the father to be joined, on the 
most narrow and technical ground that 
tlie father, Veerjibhai Veelniahom d, 
had not himself filed a petition to be made a 
plaintiff. It is true that the apjdicaticni 
of the son to join the father as co-plaintiff 
was made at a ver^^ late stage of the case, 
but it w\as not suggested that it would 
o])crate in any way to the prejudice of 
the defendant. In the absence of any 
such prejudice an application of this 
kind ought to have been granted. We 
disagree most strongly with the pro- 
cedure adopted by Mr. Govind Sarup 
Mathur, because it is the manifest duty 
of a Judge to trj" to put an end, once fer 
for all, to all questions that can arise in 
relation to a particular transaction ; and 
he, wdicn the Ideader had stated to him 
that the fatlicr had come from Bombay 
to his Court, should at once have told 
the Pleader to put the matter in 
order by the father himself making an 
application, and that application should 
have been granted. In the particular cir- 
cumstances of • this case it so happens, 
however, that no injustice has been done ; 
but that does not in the least detract from 
our view that where an' amendment is 
necessary for the purposes of settling all 
matters in controversy and works no in- 
justice, nor takes by surprise the oppo- 
site party, Judges should make such amend- 
ments. 

The learned Subordinate Judge took 
the evidence on the whole case but lie de- 
cided the matter adversely to the plaint- 
iff, first, on the ground, as we have said, 
that the contract, if any, was not made 
with him; and then on the more general 
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ground that with whomsoever the contract 
may have been made, it was a document 
which, when properly construed, came with- 
in the terms of section 17 of the Registra- 
tion Act, being a document in the nature 
of an agreement to lease (section 17 
and section 2, definition 7). Tlie docu- 
ment in question is in the form of a letter 
addressed, curiously enough, to the 
defendant himself and sij.nied b}" the 
defendant. The addressee, however, 
was adiniticd to be N. Vcelmahmned. 
The letter undoubtediv is the result of an 
interview at Aera, and is d'i1c*d llu' loth of 
September iqiS, and sets out siibslaiitiallv 
all the conditions which would be neces- 
sary to create a lease. The im]x»r1'nit 
passage which bears upon the question 
of registration is this: The period will 
commence irom the first of December 
JQ18, and before that date a luoper lea'-'e 
will be executed and registered ; ihis lcUn\ 
a copy whereof signed by you has been 
Icept l>y me, icill hr binding ujwn holb of 
m so far as ihc main condiiions arc c(n>- 
cerned. Full details will be given in the 
coming lease. ” The parties had in fact 
written to each other idHuticril letters. 
It will, therefore, be seen tint this letter 
in terms slates that the letter rerdlv embo- 
dies the terms and conditions agreed upon 
and that it is the letter vdiieli is to be the 
binding, formal, unalterable n^cord of the 
conditions. Tt is conceivable that the claim 
might have been jdeaded in another way 
and the agreement alleged to have been an 
oral agreement Rut when one turns 
to the plaint one observes that the Pleader 
took precisely the same* \'icw of the 
value of this letter, not that it was iiutc- 
]y the evidential recorrl of an oral arrange- 
ment, bill that it did constitute the repo- 
sitory of the arrangement and superseded 
the oral agreement. The plaint in 
paragra])h i sets out that the defendant 
agreed to give a lease and the ])laintifl 
agreed to take on lease the Bone Cnishing 
Factory on the terms and conditions men- 

tioned in the letter of the defendant, here- 
tp attached.” And when the relief sought 
is examined, the prayer is “ that the con- 
tract of lease may be specifically en- 
forced between the parties by enforcing 
tl^e execution of the lease by tlie defendant 
tcTOs of the letter mentioned in 


paragraph T of the plaint/' It was, no 
doubt, a consideration of the form of the 
letter and of the method in whiph if: was 
treated by the Pleader that induped 
the Judge to come to the decision that 
this was a document which w^as an 
agreement for a lease for a period of filyc 
years. Under these conditions he, rightly 
in our view, applied section 17 and held 
that, as it had not been registered, i^ was 
inadmissible in evidence ; and once thaf: 
document was cut out from the ease, 
nothing was left for the plaintiff to rely 
upon. Jk'ing of the same opinion, we think 
this a])pea] mii.st be dismissed with costs 
and fees on the higher scale, 
s. 1). Appeal dismissed* 


CALCUTTA HIGH COURT. 

AmCAU X'RQIVI AFPJvni.ATl5 DECREE NO. 1^51 
ov 1920, 

May 36, 1923. 

Preseni : — Justice Sir Asutosh Mookerjec, 
Kt., and Mr. Justice Chotzuer. 
BIIAIRAB CHANDRA DUTTA and 
OTHER'S-— Defendants-— Api’EEEANts 
versus 

KATJ KUMAR DUTTA and OXIJEES— 
Plain'i'iffs —Respondents. 

Civil Pnircdurc Code (Act V of iyo8), 96, 
100, 131, O. .V/. T, TV. -’7. O, XL 1 1 1, r. 1 — 
Suit, dismissal of — Fir'ih evidence —Order for re- 
trial by Appellate Court ■‘Inherent power — Order, 
if appealable. 

Where a vsuit is dismissed and upon appeal 
the plaintiff asks for permission to adduce fresh 
evidence which has become available long after 
the dismissal of the suit, an order made by the 
Appellate Court, setting UvSide the decree, of the 
first Court and directing a re-trial of the 3uit 
with reference to that evidence is made in exercisp 
of the inherent power of the Court and amounts 
to a decree as it reverses the decree of the Court of 
first instance and deprives the defccd^pt erf the 
valuable rights he had acquired thereunder. 
Consequently, the appeal is competent, no^ as pin 
appeal from an order under O, XEIIl, t. i (u) of 
the Code of Civil Procedure, but as an apppal from 
a decree under section 9O read witk sectipn IQO 
of the Code. fp. , 

Abdul Karim Abu Ahmed Khan Ghaifnavi v. 
Allahabad Hank, Limited, 41 Ind.‘ CavS. 598; 44 C. 
920' -’<> C. Iv J. 49; *1 C. W. N. 877, relied on. 

An order of the Srltlenient Authorities, pronounc- 
ed in proceedings which are inter pafte^, ijj ad- 
nij )le in evidence ui a civil suit. Jt np 
doid't, niA cou'dnsiv'^ but a pr^suiuptioiji atiapljijes 
to oulers finally published 
Teuaucy Act U). 455^ cob 
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Ram Pefshad Sookul v. Rajunder Sahay, 6 W. 
R. 762, Baid Nath Sahay v. Nanku Mahton, 29 
Ind. Cas. 2ig, Young v. Kershaw, (1899) 81 L. 
T. 531; 16 T. R. 52, distinguished. 

Where after a suit for partition of land is 
dismissed, the plaintiff asks the permission of the 
Appellate Court to adduce in evidence an entry 
in the Record of Rights published during the 
pendency of the appeal, there is .sufficient cause 
within the meaning of O. XLI, r. 27 for allowing 
him to do so. [p. 454, col. i.l 

Kessowji V. G, I. P. Railway Co., 31 B. 381; 
34 I, A. 115; 9 Bom. L. R. 671; ii C. W. N. 721; 6 
C. L. J. 5; 4 A. L. J. 461; 17 M L. J. 347; 2 M. L. T. 
435 (B* C.), referred to. 

Appeal against the decree of the District 
Judge, Tipperah, dated the 2nd March 
1920, reversing the decree of the Sub- 
ordinate Judge, Third Court of that District, 
dated the loth of August 1918. 

Babn Upendra Kumar Roy, for the Re- 
spondents took a preliminary objection that 
the appeal was incompetent, inasmuch as the 
order of remand had not been made under O. 
XLI, r. 23 of the Gvil Procedure Code. It 
is only when the remand order is made under 
that rule that an appeal lies. J See O. XLIIT, 
r. I {a), 

Babu Jyotir Bhusan Bhatiacharji, for 
the Appdlant. — ^The order for re-trial 
was made in the exercise of the 
inherent power of the Court. This order 
deprived me of the valuable right 
acquired by me under the decree of the 
Court of first instance. There is thus no 
substance in the preliminary objection taken 
by the respondents. Refers to Abdul Kanm 
Ahu Ahmed Khan Ghaznavi y. Allahabad 
Bank Limited (i). 

On the merits my submission is that the 
lower Appellate Court was not justified in 
adopting the course it took : Reads Kessow- 
ji V. G. L P. Railway Cc. (2). Without going 
through the evidence on the record, the 
lower Appellate Court erred in law in setting 
aside the decree of the Trial Court : See 
O. XLI, r. 27, Gvil Procedure Code. See 
also Kumar Sarat Kumar Roy v. Sripati 
Chaiterjee (3), Ram Pershad Sookul v. 
Rajunder Sahoy (4). 

Babu Upendra Kumar Roy, was not called 
upon to reply. 

(1) 41 Ind. Cas. 598; 44 C. 929; 26 C. L J. 49; 

21 C. W, N. 877. 

(2) 31 B. 381 atp. 390; 34 I. A 115; 9 Bom. L. 
R. 671; II C. W. N. 721; 6 C. L. J. 5; 4 A. L. J. 
461; 17 M. L. J. 347; 2 M. L. T 435 (P. C). 

(3) 50 Ind. Cat. 1 19; 23 C* W, N. 242, 

(4) 6 W. Ri 263, 


JUDGMENT.— This is an appeal by the 
defendants in a suit for partition against an 
order for re-trial of the matters in controver- 
sy. The defendants resisted the claim of 
the plaintiffs in the primary Court on the 
allegation that the land had been previously 
partitioned by metes and bounds and that 
they and their predecessors had been in sepa- 
rate possession for more than a century. 
The Subordinate Judge held in favour of the 
defendants and dismissed the suit. Upon 
appeal the plaintiffs asked for permission 
to adduce in evidence an entry in the Record 
of Rights which had been finally published 
on the 5th August 191Q, long after the decree 
of dismissal had been made by the Trial Court 
on the loth AugUvSt 1918. The District 
Judge came to the conclusion that before 
the matters in difference were finally decided, 
the entry in the Record of Rights should be 
taken into account. In this view he al- 
lowed the appeal, set aside the decree of the 
Court of first instance and directed a re-trial 
of the suit with reference to the entry in the 
Records of Rights and such other evidence 
as might be adduced by both the litigants. 
Against this order for re-trial, the defendants 
have prefened this appeal. 

On behalf of the plaintiffs, a preliminary 
obiection has been taken that the appeal 
is incompetent, because the order was not, 
and could not have been made under O. 
XLI, r. 23, Code of Civil Procedure. Wcare 
of opinion that there is no force in this con- 
tention. The order does not purp(;rt to have 
been made under O. XLI, r. 23 It has 
been made in the exercise of inherent power 
of the Court, as explained by the Full Bench 
in Abdul Karim A bu Ahmed Khan Ghaznavi 
V. Allahabad Bank Limited (i). The 
order so made is a decree which reverses the 
decree of the Court of first instance and de- 
prives the defendants of the valuable right 
they had acquired thereunder. The appeal 
is, consequently, competent, not as an appeal 
from order under O. XLfll, r. i, sub-r. 
{u), but as an appeal from a decree under 
section g6 of the Code read with section 100. 
Indeed, the appellants have described this 
appeal, not as an appeal from an order, 
but as an appeal from a]^^decree. The preli- 
minary objection cannot be sustained and 
must be overruled. 

The appellants have assailed the order of 
the District Judge on the ground that addi« 
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tional evidence should not have been allowed 
to be adduced in contravention of the prin- 
ciple recognised in O. XLl, r. 27 of the 
Code, as explained in Kessowji v. G. /. P. 
Railway Co. (2). We are of opinion that the 
District Judge has not disregarded the prin- 
ciple enunciated in O. XLI, r. 27. That 
rule authorises the Court to afford oppor- 
tunity to a party litigant to adduce addi- 
tional evidence if the Appellate Court 
requires a document to be produced or a 
witness to be examined to enable it to pro- 
nounce judgment or for any other substan- 
tial cause. In the case before us, there is 
such a substantial cause. The Record of 
Rights proceedings were in progress during 
the pendency of the trial in the Court of 
first instance, but the order for final publi- 
cation had not then been made. It was 
consequently impossible for the plaintiffs to 
produce the decision of the Revenue Author- 
ities. The order for final publication was 
made during the pendency of the appeal 
in the Court of the District Judge. At this 
stage alone, it became possible for the plaint- 
iffs to bring before the Court the decision 
of the Revenue Authorities. The appellants 
have, however, contended that in view of 
the decisions of this Court in Kumar Sarat 
Kumar Roy v. Sripati Chatterjee (3) and 
Baid Nath SaJiay v. Nanku Mahton (5) the 
decision of the Revenue Authorities should 
not be used in evidence. These decisions 
are clearly distinguishable, as the subse- 
quent judgment which the Court was called 
upon to receive in evidence was not a judg- 
ment inter partes. In the case before us 
the order of the Settlement Authorities has 
been pronounced in proceedings which are 
inter partes. It is, no doubt, not conclu- 
sive, but a presumption attaches to the order 
finally published under the Bengal Tenancy 
Act. Consequently, the decisions in Young 
V. Kershaw (6) and Nando Lai v. 
Punchanon (7), which disapprove of the 
reception of additional evidence in proceed- 
ings in review, cannot be applied to the 
circumstances of this case. The course 
adopted by the District Judge is, in our opi- 
nion, eminently reasonable, and is well-cal- 


(5) 29 Ind. Cas. 219. 

(6) (1899) 81 i;. T 531; 16 T. I/. R. 52. 

(7) 42 Ind. Cas. 484; 45 C. 60; 7,1 C. W. N. 1076; 
ao C. b. 187. 
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culated to avoid that ultimate conflict be- 
tween the decision of the Civil Court and the 
decision of the Revenue Authorities which 
would inevitably arise if this suit were de- 
cided without reference to their proceedings. 

The result is that the decree of the District 
Judge is affirmed and this appeal dismissed 
with costs. 

N. K. & N. H. Appeal dismissed. 


ALLAHABAD mOH COURT. 

Seconj) Civil, Appeal No. 1386 op 1921. 

October 27, 1922. 

Present : — Justic^ Sir P.C. Bancrji, Kt., and 
Mr. Justice Ookul Prasad. 

BHIRGITNATH RAI--^Pi,aintipp— 
Appellant 
versus 

APNARAIN RAI and others — 
Defendants— Respondents. 

Co-shareYs — Joint possession — Decree. 

A decree for joint possession may be given in a 
suit between co-sharers, [p. 456, col. i,] 

Sarhjti Singh v. Raj Kumar Rai, 63 Ind. Cas. 
806; 44 A 5; 19 A. L. J. 783; 3 U. P L. R. (A.) 
146; (1922) A. I. R. (A.) 1G2, followed. 

Bhairon Rai v. Saran Rai, 26 A. 588; i A. L. J. 
183; A. W. N. {1904) loG (E.B.), fagar Nath Ojha 
V. Ramphal, 13 Ind. Cas. 70; 34 A. 150; 8 A. L. J. 
1312, and Bisheshar Singh v. Hanuman Singh, 63 
Ind. Cas. 802; 44 A. i; 19 A. L. J. 780; 3 U. P, 
L- R. (A.) 143; (1922) A. l^R. (A.) 314, referred to. 

The mere fact that a decree for joint possession 
might lead to difficulty and trouble by reason of 
the par+ies not being on good terms, is not suffi- 
cient for refusing a co-sharcr a decree for joint 
possFSsion. though there mav be cases in which 
such a decree ought not to be granted, [p. 456, 
col. I.] 

JacarNath 0 }ha v. Ramphal, 13 Ind. Cas. 79; 34 
A. 150; 8 A. L. J. 1312, WaUon Co. v. Ramohund 
IHitt, 18 C. lo; 17 I. A. no; 5 Sar. P.C. J. 535; 9 Ind, 
Dec (N. S ) 7 (P. C.), referred to. 

Second appeal against the decree of the 
District Judge, Ghazipur, dated the 6th 
( f August 1921. 

Dr. M. L. Agarwala and Mr. J. M. Banerji, 
for the Appellant. 

Mr. U. S. Bajpai, fo the Respondents. 

JUDGMENT.— The plaintiff claimed 

joint possession of nine plots of land compris- 
ing 8 highas and 13 biswas. He is one of 
the co-sharers in the village and is ako the 
lambardar; the principal defendants are also 
co-sharers in 1he village. It was alleged 
that the defendants had forcibly turned out 
the non-occupancy tenants who cultivated 
these lauds, that the tenants brought a suit 
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for restoration of possessio and that the 
matter was compromised and in the end 
the principal defendants took exclusive 
possession of the nine plots in question. The 
plaintiff as a co-vsharer claims a d claration 
of his right to the lands in dispute and also 
joint possession. The Coints below have 
decreed the claim for a de claration of his 
right but have refused, to grant him joint 
possession. In our opinion in so doing the 
Courts below are in error. It is true that 
under certain old rulings of this Court in a 
suit between co-sharers a decree for joint 
possession was refused but in the recent 
course of rulings of this Court it has been 
held that a decree for joint possession ought 
to be granted. We may refer to the cases 
of Bhairon Raiv. Saraii Rat [i) , J agar N ath 
Ojha V. Ramphal (2), Bisheshar Singh v. 
Hanuman Singh (3) and Sari jit Singh v. 
Raj Ku7nar Rai (4). The case last incntion- 
ed is almOvSt exactly on all foi rs with the 
present case. In that case it was held that 
the plaintiff was entitled to a decree for 
joint possession. In the present case the 
learned Judge of the lower Appellate Court 
has stated in his judgment that a decree for 
joint possession might lead to considerable 
difficulty and trouble by reason of the parties 
not being on good teinis. In every case 
in which one co-sharer forcibly dispossesses 
another or keeps another co-sharer ou1 cf 
possession there is undcubteclly a good deal 
of bad feeling between them, but tha1 s no 
reason for depriving a plaintiff of the posses- 
sion to which he s entitled. No doubt tl ere 
may be cases in which joint possession ought 
not to be granted. Some of these cases 
were pointed out in the ruling in JagarNaih 
Ojha V. Ramphal (2), and a similar case is 
the case of Watson ^ Co. v. Rant dim d Dutt 
(5) referred to by the learned Judge in his 
judgment. If a co-sharer were allowed to 
take possession to the exclusion of other 
co-sharers he would be able to convert land 
held under all the co-sharers by ncn-occu- 
pancy tenants into his own khudkasht, and 

(1) 26 A. 588; I A. L. J. 183; A. W. N. (1904) 
106 (I*’. B.) 

(2) 13 Ind. Cas, 79; 34 A. 150; 8 A. L. J. 1312, 

(3) 63 Ind. Cas. 802; 44 A. i; 19 A. L. J. 780; 

3 U. P. L. R. (A.) 146; (1922) A. I. R. (A.) 314. 

(4) 63 Ind. Cas. 806; 44 A. 5; 19 A L. j. 783; 

3 U. P. L. R. (A.) 143; (1922) A. I. R. (A.) 162. 

(5) 18 C. 10; 17 I. A. no; 5 ?ar. P. C. J. 535; 

9 Ind. Dec, (n. 8,) 7 (P. C.). 
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in this way he may usurp the whole of the 
land in the vi lage and take actrrl possession 
of it. This ceitainly is not what the law 
contemplates. We think that 1he Couits 
below were wrong in refusing tr g ant a 
decree for joint posse ssirn and that they 
ought I0 have followed the ruling in Sarhjtt 
Singh V. Raj Kumar Rai (4). We allow the 
appeal, vary the decrees of both the Courts 
below and make a decree for joint possession 
in addition to tlie decree already made by 
those Courts. The appellant will have his 
costs of this portion of the claim in thclCourts 
below and the costs of this appeal including 
in this Court-fees on the higher scale, 
s. D. Appeal all aired. 


ALLAHABAD HIGH COURT, 

Civil Revision No. 118 ok 1922. 

January 18, 1923. 

Present: — Mr. Justice I^aniels. 
FEARE EAL and another— A rm . icants 
versus 

AvSHRAF KHAN— OpmsiTE-rARTY. 

Civil Procedme Cede (Act V of IQ0&), s. it 5, 
O. IX, f. 13 — Guardion ad litem unjii to rcprcsifit 
minor defendant— parte decree — Resloraiion — 
Revision. 

The only point which a Court hn.s to consider 
in an application for getting aside an ex parte 
decree, under O. IX, rule 13, Civil I'rcrcdnjc Code, 
is whether the defendant was prrvcnlcd hy any 
sufficient range from aj pearing. Theiefore, wheie 
a Judge holds that there W'as no guardian ad litim 
appointed for a minor defendant hccauge the 
guardian appoinled. though not actually insane, 
was of a childish and emotional temperament, and, 
therefore, not a fit person to represent the miner, 
he cannot refu.se to set aside the ex parte decree 
against the minor on the ground that the minor 
was not prejudiced hy the fact of his not being 
represented by his guardian, as the case was fully 
contested by his adult co-defendant brother. 

If an ex parte decree is passed against a nen- 
represented minor, there is sufficient cause for his 
non-appearance and restoration of the suit; and if 
the Judge refuses to restore ft he fails to exercise 
a jurisdiction vested in him by law which he was 
bound to exercise. 

Civil revision from an order of the Dis- 
trict Judge, Saharanpur, dated the 22nd 
June 1922. 

Mr. Baleshwari Prasad, for the Applicants, 

Mr. S. P. Sinlia, for the Opposite Party. 

JUDGMENT, — This is an application for 
revision of an order of the District Judge 
of Saharanpur dismissing an appeal from an 
order refusing to set aside a decree passed 
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ex parte against the applicants, Piarc I.al aUd 
Bishen Satup, who are minors. The suit 
was one for redemption of a mortgage. 
The claim as amended was against fonr 
brothers of whom two, the present applicants, 
were minors and the other two were adults. 
The applicants were represented in the 
litigation by their mother as guardian ad 
litem. The present application was based on 
an allegation inter alia that their mother 
was insane and, therefore, could not represent 
them. The learned Munsif rejected this 
contention. The learned District Judge 
held that the mother, Musammat Bhagi- 
rathi, if|not actually insane, was of a childish 
and emotional temperament and, therefore, 
not a fit person to represent the minors. It 
is not open to me silling as a Court of re- 
vision to go behind this finding. The 
learned Judge held that he must decide 
the case upon the assumption that there 
was no guardian ad litem appointed 
for the minors. He then went on to con- 
sider the question whether the minors had 
been prejudiced by the fact that they were 
not represented and holding that they were 
not, as the case had been fully contested by 
their adult brothers, he refused to set aside 
the decree. If this had been a subsequent 
suit to set aside the decree this point might, 
under the rulings of this Court, have been 
material. In an application under O. 
IX. r. 13, however, the only point which the 
Judge had to consider was whether the de- 
fendants were prevented by any sufficient 
cause from appearing. O. IX, r. 13 is 
very clear on this point. If the minors were 
not represented then clearly there was 
sufficient cause for their non-appearance and 
the District Judge was bound by the pro- 
visions of the rule to order the restoration 
of the suit. In not doing so he has failed 
to exercise a jurisdiction vested in him by 
law which he was bound to exercise. I, 
therefore, allow the application, reverse the 
orders of both the Courts below and setting 
aside the ex pairc decree so far as it affects 
the minors, direct the Trial Court to restore 
the case to the file and after .taking steps to 
appoint a proper guardian for the minors to 
dispose of it according to law. The respond- 
ents will get their costs of this application 
in all these Courts. 

S, D. Application allowed. 


ALLAHABAD mm CCTORT. 

Execution Second Appeae No, no op 
1922. 

January 4, 1923. 

Present : — Mr. Justice Ryves and 
Mr. Justice Gokul Prasad. 

MAHADEO PRASAD — Objector-- 
Appeeiants 
versus 

Musammat HAMIDAN and others — 
Decree-Hoeders — Respondents. 

Civil Procedure Code (Act V of roo8), O. XX I, 
f, 2 — Compromii^e decree directiue payment io third 
ter con— Payment made but not certified — Recogni* 
Uon of payment by Court, 

The payment of money contemplated by O. XXI, 
r. 2, is not necess«irily a payment to the decree- 
holder. If by a compromise decree the payment 
is directed to be made to a third per.son, it come* 
within the scope of the rule and if it is not certified 
in Court, as required by the rule, it cannot be 
recoj^nised by the Court, even If its receipt Is admit- 
ted by such third person, fp. 459, col. i.] 

Execution second appeal from a decree 
of the Judge of the Court of Small Causes, 
exercising the powers of a Subordinate 
Judge, Cawnpore, dated the 23rd Septem- 
ber 1921. 

FACTS. -“-One Abdul Aziz Khan executed 
a mortgage in favour of Lachhmi Narain 
and Romeshwar in 3908, Subsequently, 
he mortgaged the same property to Mahadeo 
in 1913. By the subsequent mortgage 
Mahadeo agreed to make certain payments 
by instalments to the prior mortgagees, 
Eachhnii Narain and Romeshwar. Mahadeo 
having made default, Abdul Aziz Khan 
sued Mahadeo for cancellation of the mort^- 
gage-deed and redemption. To this suit 
the prior mortgagees were made parties 
as pro forma defendants. The suit resulted 
in a compromise decree, dated 28th April 
1917. According to the terms of this decree 
Mahadeo was to pay a sum of Rs. 595 odd 
to prior mortgagees by 12th May 1917, 
and from Jeth 1324 to continue to make 
certain other payments in instalments. 
In case of default his mortgage-deed was 
to be deemed cancelled and Abdul Aziz 
Khan was entitled to recover possession 
of the property. After the stipulated time 
was over, Abdul Aziz Khan applied to Court 
for execution of the decree of 28th April 
1917 by recovery of possession of his property 
on the ground that Mahadeo had not made 
payments as stipulated. Mahadeo pleaded 
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payment and Laclilimi Narain and Romesh- 
war deposed that they had received payment. 
But the Court overruled the plea of payment 
and ordered execution to issue on the ground 
that the payments not having been certified 
in accordance with the provisions of O. XXT, 
r. 2 could not be recognized. 

Mr. M. A, Aziz, for the Appellant. — 
The prior mortgagees, Lachhmi Narain and 
Ronieshwar, being only pro forma defend- 
ants are not the decree-holders in respect 
of the amount payable to them under the 
decree. Payment to them is like the per- 
ormance of a condition the fulfilment of 
which need not be certified to Court. But 
even if they be considered decree-holders, 
inasmuch as they have received payment 
of their shares, it is not necessary that pay- 
ment to them should be certified. I rely 
upon Sultan Moideen v. Savalayammal (i). 

It is true that the case was under the 
Civil Procedure Code of 1882, but what is 
now clause (3) of O. XXI, r. 2 was introduced 
in the corresponding section 258 of the old 
Code in 1888 so that there is no difference 
in the two Codes. 

Further, although the words of the sub- 
rule (i) ' any money payable under a 

decree of any kind... ' appear to be rather 
wide, the case-law shows that every case 
of money payable under a decree docs not 
come under O. XXI, r. 2. The case of 
Gajjala Yella Reddi v. Muhammad Alii (2) 
supports my contention. In this case, the 
mortgagee decree-holder got into posses.sion 
of the property of which he was to take 
profits and render account of the surplus. 
It was held that the receipts by the decree- 
holder of the income from land were not 
payments under or adjustment of the decree 
under section 258 (O. XXI, r. 2) and did 
not require to be certified. 

JUDGMENT.— This is an execution 
second appeal arising under the following 
circumstancesj: — 

It appears that Abdul Aziz Khan, the 
respondent, made a mortgage of some proper- 
ty in favour of I^achbrni Narain and another 
in the year 1908. In the year 1913 he made 
a usufructuary mortgage of the same proper- 
ty in favour of^Mahadeo Prasad, the appel- 

(1) 15 M. 343; 2 M. b. J. 50; 5 Ind. Dec. 
(N. s.) 591. 

(2) 38 Ind. Cas. 675 ; 39 M. 1026. 


lant, and some money was left with Mahadeo 
Prasad to pay off the first mortgage in favour 
of Ivachhmi Narain and another. He failed 
to do so and upon that Abdul Aziz sued 
to redeem the mortgage of the year 1913 in 
favour of Mahadeo Prasad. This suit result- 
ed in a compromise under which Mahadeo 
Prasad was directed to pay off the first 
mortgage by certain instalments and it 
was further provided that in case Mahadeo 
Prasad failed to do so the mortgagor, Abdul 
Aziz Khan, would be entitled to recover 
possession of the property mortgaged to 
him. This was on the 28th of April 1917. 
Abdul Aziz has now applied to recover 
possession of the property mortgaged by 
him to Mahadeo Prasad on the allegation 
that Mahadeo Prasad has failed to pay the 
amount due to Lachhmi Narain and another, 
the prior mortgagees, by instalments as 
contemplated in the compromise decree. 
Mahadeo Prasad pleaded payment to the 
prior mortgagees as contemplated by the 
compromise decree. This payment to the 
prior mortgagees by Mahadeo Prasad was 
not certified in Court as required by O. XXI, 
r. 2 of the Code of Civil Procedure, and, 
accordingly, the Courts below have dismissed 
the plea of payment raised by Mahadeo 
Prasad under clause (3) of O. XXI, r. 2 of 
the Code of Civil Procedure. Mahadeo 
Prasad comes here in second appeal and 
says that as the decree did not contemplate 
any payment to Abdul Az’z Khan, the 
mortgagor decree-holder, O. XXI, r. 2 did 
not apply and such payment could be recog- 
nised and ought to have been recognised by 
the Court executing the decree. It might be 
mentioned here that Lachlmii Narain and an- 
other, the prior mortgagees, have supported 
Mahadeo Prasad by admitting receipt of the 
money in accordance with the compromise 
decree to which they were parties. The 
learned Counsel for the appellant contends 
that the payment of money contemplated 
by O. XXI, r. 2 is a payment to th j decree- 
holder, and, as the payment directed by the 
compromise decree was not a payment to 
be made to the decree-holder but to a third 
person, O. XXI, r. 2 docs not apply and the 
Courts below ought to have given effect 
to the payment pleaded by the appellant. 
The wordings of r. 2 are very general and 
there is nothing in them to limit the payment 
to the decree-holder only. The words used 
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are : '' Where any money payable under a 
decree of any kind is paid out of Court or 
the decree is otherwise adjusted etc., etc."' 
We have no difficulty in coming to the 
conclusion that the payment directed to be 
made to a third person under a decree like 
the present one comes within the scope of 
this rule and the decision of the Courts 
below was correct. Mahadeo Prasad ought 
to have proceeded under clause (2) of r. 2 
to safeguard his interest. Such payments 
having not been certified the Courts below 
were right in refusing to accept them. In 
our opinion the decree of the Court below 
was a right decree. We dismiss this appeal 
but witliout costs, as the respondents are 
not represented. 

Appeal dismissed. 

vS. D. 


LAHORE HIGH COURT. 

Second Civie Appeal No. 1094 ok 1921. 

November iG, 1922. 

Present: — Mr. J ustice LcRossign ol 
and Mr. Justice Zafar Ali. 

AGKNT, B. B. & C. I. RAILWAY, BOMBAY 
— Dei^endant— Appellant 
versus 

PiKM MANOHAR LAL-PARWIN CHAND 
Plaintikk — Respondent. 

Railways Act (J X oj i8qo), ss. 77, 140 — Notice 
to Railway Company Service on Agent's subordi- 
nate, whether sufficient — 5 . of Act fX of 1890, 

whether exhaustive. 

Notice to a subordinate of the Agent of a Rail- 
way Company, f. the General Traffic Manager, 
is not the notice contemplated by .section 77 of the 
Railways Act, unless it is established that the 
Agent had invested him with the authority to 
receive service on his account, [j). 460, col, i.l 

Great Indian Peninsula Railway Company v. 
Chandra Bat, 28 A 552; 3 A. L. J 329; A. W. N,(i9o6) 
1 01, Great Indian Peninsula Railway Company 
v. DewasH 31 B. 534; 9 Bom, L. R. 942^ Nadiar 
Chand Shaha v. Wood, 35 C 194; 12 C. W. N 450, 
Manihonda Seshachellum, In re, 12 Ind. Cas. 76; 
36 M 65; 10 M. L, T. 236; (1911) 2 M. W. N 195, 
cited. 

Section 140 of the Railways Act is not exhaustive, 
andifitcanbe established that, as a matter of fact, 
the Agent of a RailwayCompany has received notice 
of a claim against the Company in a way not men- 
tioned by that section, such notice is sufficient 
or the purposes of section 77 of the Railways Act. 
fp. 459, col. 2.] 


Second appeal from the order of the 
District Judge, Delhi, dated 8th March 1921, 
reversing that of the vSub-Judge Delhi, dated 
29tli November 1920. 

Mr. M, L. Puri, for the Appellant. 

Mr, Sardha Ram, for the Respondent. 

JUDGMENT. — This second appeal arises 
out of a suit brought by the plaintiff against 
the Bombay, Barodaand Central India Rail- 
way for compensation for loss of a consign- 
ment of goods, and the only question calling 
for decision by us is whether notice under 
section 77, Indian Railways Act, wa^ given 
to the Railway Administration. The learn- 
ed District Judge has held that the Rail- 
way Administration had notice of the plaint- 
iff's claim, inasmuch as the General Traf- 
fic Manager of the Railway had notice of 
it. 

Under section 77 of the Indian Railways 
Act, a claim for compensation must be pre- 
ferred in writing to the Railway Adminis- 
tration within six months from the date of 
the delivery of the goods to the Railway, 
and the words '' Railway AdminiwStration'' 
are defined in section 3, clause (6) to be, in 
the case of Railway iidministered by a Com- 
pany, that Railway Company. The normal 
method of serving notice upon a Rail- 
way Company" is by delivering notice at its 
head office, but in the case of a Railway ad- 
ministered by a Railway Company, service 
U])on its Agent in India is sufficient service, 
vf. section 140 of the Indian Railways 
Act, That section further gives instances 
of methods by" which the Agent may be 
served with notice of a claim, but it is argued 
that that jfectitm is not exhaustive and that 
if it can be established that, as a matter of 
fact, the Agent has received notice of the 
claim in a way not mentioned by that sec- 
tion, such notice is sufficient for the purposes 
of section 77 of the Act. 

With this contention we have no quarrel, 
but the question in this case is, whether • he 
Agent received notice of the plaintiff's claim. 
Wc have been referred to Great Indian 
Peninsula Railway Company v. Chandra Bai 
(i), Great Indian Peninsula Railway Com-' 
pany v. Dewasi (2), Nadiar Chand Shaha v. 
Wood (3) and Manikonda Seshachellum, 

(1) 28 A 552; 3 A. L. J 329; A. W. N (1906) loj. 

(2) 31 B. 534; 9 L. R 942. 

(3) 35 C. 194; 12 C. W. N. 450, 
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In re, (4), but none of these rulings is an 
authority for the view that service on a 
subordinate of the Agent of the Railway 
is service upon the Agent. If it could be 
shown by evidence that the Agent had in- 
vested some subordinate with authority 
to receive service on his account, he would, 
no doubt, be estopped from pleading that 
notice had not been served upon him per- 
sonally. But in this case there is no evidence 
that the Agent has given any such author- 
ity to the General Traffic Manager, and it is 
no reply to the Agent's objection that, in 
practice, the Agent entrusts the disposal 
of such claims to his General Traffic Manag- 
er. There is in this case no evidence that 
notice sent to a General Traffic Manager 
reaches the Agent automatically, so that 
we have no ground for holding that, as a 
fact, the Agent was informed of this claim 
by his General Traffic Manager. Section 
77 of the Railways Act insists that notice 
shall be given in writing to the Agent of the 
Railway Company in India and we must 
hold that notice to a subordinate of the 
Agent is not the notice contemplated by 
the section. 

We accordingly accept the appeal and 
dismiss the plaintiff *s suit with costs through- 
out. 

N. K. Appeal accepted. 

(4) 12 Ind. Cas. 76; 36 M. 65; 10 M. h. T. 236; 
(1911) 2 M. W. N. 195. 


the immediate demand (Talah^i^mawasihat) had 
already been made. The mere making of the 
Talab>^imisti$hhad in the presence of the witnesses, 
in whose presence the Talah-i-mawasihat was made, 
is not a sufficient compliance with the require- 
ments of the Muhammadan Law. [p. 463, col. i ] 

Chotu V. Husain Bakhsh, A. W. N. (1893) loi, 
Baru Mai x.Tansukh Rai, 29 Ind. Cas. loox; 13 A. 
L. 1*717; .37 A. 524, Mubarak Husain v, Kaniz 
Bano, 27 A. 160: A. W. N. (1904) 201; i A. h. J* 
569, Sat jug Singh v. Jagmohan Singh, 51 Ind. Cas. 
40 and Rujiuh AH Chopedar v. Chundi Churn, 
>7 C. 543; 8 Ind. Dec. (n. s.) 902, referred to. 

Second appeals against the decree of 
the District Judge, Cawnpore, dated 
the 17th June T919. 

Dr. S. ilf. Sulaiman Q.nAlDT.K.'N. Kaiju, 
for the Appellant. 

Mr. Iqbal Ahmad, for the Respondents. 

JUDGMENT.— The three second appeals 
Nos. 1371, 1372 and 1373 arise out of three 
pre-emption suits instituted by Abdul Baqi 
Khan against vSadiq Ali and others in the 
year iqivS. Two of them were instituted 
in the Court of the IMunsif and the third 
in that of Subordinate Judge. 

In order to understand the pleadings 
in the case it is advisable to give a pedi- 
gree of the parties to the three appeals. 


AZMATULLAH 


Abdullah Ghulam Hash mat Kariman, Three 


alias Muhammad, Ali, 
HIngan, 


Sadiq Ali. 


other 
daughters. 


Abdul Baqi. Abdul 
Sattar. 


Anwar All, Sakina Bibi. Amena Bibi. 


ALLAHABAD HIOH COURT. 

Second Civii, Appbai.s Nos. 1371, 1372 
AND 1373 OP 1919. 

December 22, 1922. 

Present: — Mr. Justice Rafique and 
Mr. Justice Piggott. 

Dr. sadiq ali — Defendant — 
Appendant 
versus 

ABDUL BAQI KHAN and another — 
PiAiNTiFP AND Defendant — Respondents. 

Muhammadan Law— Pre-emption — ^Talab-i-istlsh* 
had {ind demand^, requirements of. 

In znakisg the alfirmatory demand {Talab- 
i-dstishhadj, it if necessary to call upon the 
witnesses i^who accompany ^e pze-emptor to 
tbe premises to mm witness to the fact that 


Abdnl Karim. Halimunnirsa. Mariam Bibi. 
Musammat Sakina Bibi was married to Abdul 
Karim Khan. Some time ago a 
house was purchased by Azmatullah and 
his son Abdullah alias Hiugan in equal 
shares. Some years afterwards Sadiq 
Ali, son of Hashmat Ali, sold his interest 
in the house to Ghulam Muhammad, The 
latter also acquired the shares of his three 
sisters other than Musamtnui Katin^an, In 
190^ Ghulam Muhammad sued for partition 
against the other members of the i^amily 
whose shares he had not purchased and 
obtained a decree. In 1915 Abdul Kaiim 
Khan and bis sister, Halim-ua-nissa, brought 
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a suit for the recovery of their shares against 
Musammat Karimaii and others. The 
chief defence to the suit was put forward 
by Abdul Baqi who was also a defendant 
in the case. He resisted the suit by plead- 
ing adverse possession. The claim was 
decreed by the learned Muiisif on the 
7th August 1915. On appeal the decree 
of the First Court was set aside on the plea 
that the claim was barred by the princi- 
ple of res judicata. Thereupon Abdul 
Karim filed a second appeal to this 
Court which was admitted in November 
1915 and the case was remanded by tliis 
Court on the 15th November 1918 for 
trial on the merits. While the second appeal 
was pending in tliis Court Abdul Karim 
and his wife Musammat Sakina Bibi exe- 
cuted on the 22nd December 1917 
two sale-deeds in respect of their separate 
shares in the house mentioned above in 
favour of Sadiq Ali. On the 15th March 
1918 Anwar Ali sued to recover possession 
of their shares on the ground of pre-emption. 
The claim was brought against the vendors, 
Abdul Karim and Sakina Bibi, as also against 
Sadiq Ali, the vendee. On the 14th May 
1918 the vendee and Anwar Ali, the pre- 
emptor, entered into a compromise by 
which not only the sale -deed of the 22nd 
December 1917 was allowed to remain but 
Anwar Ali agreed to convey his own share 
also to Sadiq Ali. On the 20th August 
1918 a decree was passed by the learned 
Munsif in the suit of Anwar Ali in terms 
of the compromise filed. On the 7th Sep- 
tember 1918 Abdul Baqi instituted two 
suits on the basis of pre-emption against 
Sadiq Ali, namely, one in respect of the 
transfer made by Sakina Bibi and the second 
in respect of the transfer of the share of 
Anwar Ali under the compromise of the 
14th May 1918 which was incorporated into 
'the decree of 20th August 1918. On the 
l6th December 1918 a third suit was in- 
stituted by Abdul Baqi against Sadiq Ali 
in respect of the transfer made by Abdul 
Karim on the 22nd December 1917 in 
favour of Sadiq Ali. Of these three suits 
the suit relating to the transfer of Anwar 
Ali w^as instituted in the Court of the Sub- 
ordinate Judge of Cawnpore. The other 
two suits were filed in the Court of the 
liuhsit and were trahsf erred to the file 
of the vSubordinate Judge. Sadiq Ali re- 


sisted all the three suits on various grounds. 
The evidence for all the parties in the three 
suits was recorded in Anwar Ali's case 
and one judgment governed all the three 
suits. The learned Subordinate Judge, after 
a careful consideration of all the evidence 
in the case, came to the conclusion that the 
plaintiff's claim in all the three suits should 
fail. He was of that opinion in reject 
of the transfers of Abdul Karim and Sakina 
Bibi on the ground that the two demands 
required by the Muhammadan Law had 
never been made. In the suit of Anwar 
Ali he was of opinion that, as the transfer 
was by means of a decree, no right of 
pre-emption could be asserted. Abdul 
Baqi preferred three appeals from the 
decree of the learned Subordinate Judge. 
The lower Appellate Court disagreed with 
the first Court on the evidence and came 
to the conclusion that the two demands 
required under the Muhammadan Law 
were made. The learned Judge of the 
lower Appellate Court was definitely of 
opinion that the first demand or the Talab- 
i-mawasibat was made as soon as the plaint- 
iff -pre-eruptor heard of the sales of Abdul 
Karim and Sakina Bibi, As to the second 
demand he was also of opinion that it was 
made on the spot where the property 
transferred is situate. As to the transfer 
by Anwar Ali, the learned Judge was of 
opinion that the transfer was not, property 
speaking, by a decree of a Court, but in any 
case in the circumstances the plaintiff-rpre- 
emptor had the right of pre-emption. The 
decrees of the first Court were accordingly 
set aside and the claim of the plaintiff-pre- 
emptor was decreed in all the three suits. 

Sadiq Ali has preferred the three appeals 
before us. We take up first the appeals 
that relate to the transfers made by Abdul 
Karim and his wife, Sakina Bibi, on the 22nd 
December 1917. Three objections are 
urged on behalf of the appellant to the 
findings of the lower Appellate Court. It 
is urged on behalf of the appellant that the 
learned District Judge misread and mis- 
quoted the evidence of Raj jab Beg and was 
not, therefore, justified in dis^reeing with 
the first Court and holding that the first 
demand was made by the plaintiff ^pre- 
emptor. The second objection is that on 
tte evidence of rRajjab Beg -himself .the 
dfimond/if made, wasolnov^ue, as 
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had taken place at the time the matter was 
reported by Raj jab Beg to the plaintiff -pre- 
emptor. The third objection is that the 
second demand on the evidence for the 
plaintiff-pre-emptor was an invalid demand 
under the Muhammadan Taw, The learned 
Counsel for the appellant has cited case- 
law in support of his second and third objec- 
tions. We think it sufficient to remark 
with regard to the first objection that after 
hearing the evidence of Raj jab Beg read 
we are not prepared to agree with the con- 
tention of the learned Counsel for the appel- 
lant that the lower Appellate Court has 
misread or misquoted the statement of 
Raj jab Beg. The learned Judge of the 
lower Appellate Court was quite justified 
in interpreting the evidence of Raj jab Beg 
as he has done and his finding on that point 
is a finding of fact which we arc not per- 
mitted to disturb. We do not think that 
there is much force in his second objection 
also. It also depends upon the interpre- 
tation of the evidence of Raj jab Beg. The 
learned Judge of the lower Appellate Court 
has construed the statement of Raj jab Beg 
to mean that he reported to the plaintiff- 
pre-emptor that a sale of the shares of 
Abdul Karim and Sakina Bibi had taken 
place. The plaintiff-pre-emptor was justi- 
fied on that evidence to make the first 
demand. It would serve no useful purpose 
in view of our finding on the third objection 
to discuss the case-law as to when should 
the first demand be made, that is, whether 
the first demand should be made when the 
sale is completed under the provisions of 
Act IV of 1882, or when the sale according 
to the intention of the parties has been 
completed. We think that the third ob- 
jection of the appellant must prevail. The 
learned District Judge has not come to a 
clear finding on the question whether at the 
time of making the second demand the 
plaintiff-pre-emptor called the attention 
of his witnesses to the fact that he had 
already made the first demand. The find- 
ing of the lower Appellate Court upon this 
point is in the following words : — 

** As regards the affirmatory demand, it 
was urged on behalf of the respondent that 
it was irregular that the witnesses who had 
accompanied the plaintiff-appellant to the 
premises were ^ not called upon to bear 
witness to the fact that the immediate 
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demand had already been made.’’ 

This is true as far as the evidence of the 
witnesses is concerned, though the plaintiff 
himself states that the witnesses were in- 
voked after the second demand on the pre- 
mises. Even assuming that there was no 
special invocation the requirements of 
Muhammadan Law were sufficiently com- 
plied with when the Talab-i-istishhad was 
made in the presence of the witnesses in 
whose presence the immediate demand had 
been made [see Chotu v. Husain Bakhsh (i)]. 
The learned Counsel for the respondent- 
pre-einptor asks this Court to consider 
this finding as a finding that at 
the lime of the second demand the plaint- 
iff had called the attention of his witnesses 
to the fact that he had made the first de- 
mand. 

We are unable to accede to this conten- 
tion. The language of the learned Judge 
just quoted above would not bear any such 
interpretation. After reciting that the 
witnesses had not stated that at the second 
demand their attention was called by the 
plaintiff to the first demand the learned 
Judge goes on to say that the plaintiff 
states that he had done so. The learned 
Judge stops there and goes on to the con- 
sideration of the case from another point 
of view, taking it for granted that the plaint- 
iff had not called the attention of his wit- 
nesses to having made the first demand. 
We are, therefore, of opinion that the learned 
Judge of the lower Appellate Court did not 
hold that he believed the evidence of the 
plaintiff-pre-emptor not only uncorroborated 
but against the statements of his own wit- 
nesses. There were only two courses open to 
us, either to remand the case to the Court 
below to get a definite finding on the question 
raised or to hear the evidence ourselves and 
record a finding. We have adopted the 
latter course. We have heard the evidence 
for the plaintiff-pre-emptor read to us in 
extenso and criticised. We have no hesi- 
tation in holding that the plaintiff’s state- 
ment, uncorroborated by any of his witnesses, 
cannot be believed and we do not believe 
it. We, therefore, hold that the second 
demand deposed to by the plaintiff and his 
witnesses was an invalid demand under 
the Muhammadan Law. This finding would 


(1) A. W. N. (ites) SOX' 
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at first sight dispose of the two Appeals 
Nos. 1372 and 1373, but the contention 
on behalf of the plaintiff-pre-emptor is that 
even assuming the omission at the second 
demand referred to above, the requirements 
of the Muhammadan Law are sufficiently 
complied with when the TaJab-i-istishhad 
is made in the presence of the witnesses in 
whose presence the first demand was made. 
In support of this contention reliance is 
placed on the cases of Cholu v. Husain 
Bakhsh (i) and Baru Mai v. Tansukh 
Rai (2). The case of Cliottu was 
considered by several learned Judges of tliis 
Court subsequent to 1893 and was dis- 
sented from: vide the case of Mubarak Husain 
V. Kaniz Bano (3). Wc would also refer to 
the cases decided in other High Courts 
on the same point, nameb^ thovse of 
Sarjug Singk v. Jagmohan Singk (4) 
and Rujjub AH Chopedar v. Chundi 
Churn {5). The case reported as Baru Mai 
V. Tansukh Rai (2) does not really touch 
upon the question under discussion. In 
that case it was decided that the two de- 
mands may be combined together if the 
vendor and the vendee are present at the 
time the demand is made or the demand 
is made on the property sold. In the 
present case it is not pretended that when 
either of the two demands was made the 
vendor or the vendee was present or that 
the first demand was made on the property. 
We, therefore, hold that the claim of the 
pre-emptor fails. We allow the appeals 
of Sadiq Ali in respect of the transfer made 
by Abdul Karim and Sakina Bibi, i, e., we 
allow Appeals Nos. 1372 and 1373. 

The Appeal No. 1371, as we have already 
Stated above, relates to the transfer made 
by Anwar Ali. We need not discuss the 
question whether any right of pre-emption 
accrued to Abdul Baqi, because the transfer 
was in terms of a compromise which com- 
promise was embodied in the decree. Sadiq 
Ali, according to our decision in Appeals 
Nos. 1372 and 1373, had acquired a good 
title on the 22nd December 1917 in the 
house in question. He thus became a co- 
sharer of Anwar Ali by virtue of his pur- 

(2) 29 Ind. Cas. 1001; 13 A. L. J. 717* 37 A. 

324. 

(3) 27 A, 160; A. W. N. (1904) 201; I A. I#. J. 

5^9. 

(4) 51 Ind. Cas. 40. 

(5) ^7 C. 543( 8 Ind. Dac. (n. a.) 90a. 


chase of 22nd December 1917. The share 
of Anwar Ali was not transferred till the 
27th August 1918. Abdul Baqi’s right of 
pre-emption is based upon vicinage. Sadiq 
Ali had on the 27th August 1918 a better 
and a superior right of pre-emption to that 
of Abdul Baqi. The claim of the latter, 
therefore, with regard to the share of Anwar 
Ali also fails. 

We allow Appeal No. 1371 also. 

The result is, we allow all the three Appeals 
Nos. 1371, 1372 and 1373 of 1919, set aside 
the decrees of the Court below with costs 
to Sadiq Ali of all the Courts including fees 
in tliis Court on the higher scale. 

wS. D. Appeals allowed. 


MADRAS HIGH COURT. 

vSkcond Civin Appeai. No. 1425 of 1920. 

November 6, 1922. 

Present : — Sir Walter Schwabe, Kt., Chief 
Justice, and Mr. Justice Wallace. 
RANGASWAMI NAYUDU and another 
— Defendants — Appeeeants 
versus 

V. KRISHNAvSWAMI AIYAR and others 
— Plaintiffs — Respondents. 

Charitable endowment— Temple property — No 
regular trustees — Right to sue for possession — General 
body of worshippers — Civil Procedure Code (Act V 
of 1908), O. 

Property hequeathed to an idol or temple, although 
notionally held by the deity, must be in some human 
being or ' beings. If there is a trustee or manager, 
he can sue for its possession ; where there is no 
trustee or manager the right to sue for possession 
on behalf of the trust may vest in the regular 
body of worshippers of the temple. In such a case, 
worshippers who obtain permission under O, I, r. 8 
of the Civil Procedure Code to sue on behalf of the 
general body are entitled to maintain the suit and 
obtain a decree for possession, [p. 464, col, 2.] 

Venkatasubban Patter v. Ayyathurai, 54 Ind. Cas. 
202 ; 37 M. E. J. 554 ; 26 M. E. T. 364, followed. 

Noor Mahammad Saib v. Karima Bibi Ammal^ 
25 Ind. Cas. 559; 27 M, E. J. 270J 16 M. E. T. 165, 
distinguished. 

Second appeal against the decree of the 
District Court, South Arcot, in Appeal 
Suit No. 52 of 1919, preferred against the 
decree of the Court of the District Munsif, 
Villupuram, in Original Suit No. 245 of 
1917. 
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Mes£;?*/C. Bhashyam lye^igar dMd P. J. 
Kuppanna liao, the Appellants. 

Mr. B. Sitarani Rao, for the Kespondcnts. 

JUDGMENT. 

Schwabe» C. J. — This is an appeal from 
a decision of the Acting District Judge, 
South Arcot, by certain persons entitled in 
reversion to the property of the husband 
of one Tailammal. That lady left some 
property to a religious charity. It has been 
found as a fact and is not disputed that 
this lad}^ owned that property herself and 
was entitled to leave it by Will. The defend- 
ants, therefore, admittedly have no right 
to the possession of the property at all. 
They are sued by the plaintiffs in alternative 
capacities, cither on behalf of themselves 
and all other worshippers or frequenters 
of the charitable institution in question 
or as managers of the charity. The* learned 
District Judge has found as a fact that they 
are managers of the charity. There was 
ample evidence which entitled him to come 
to that conclusion, us they had in fact been 
acting since the death of the brother of one 
and father of the other plaintill, vho 
admittedly was a properly constituted 
trustee or manager of this property and the 
learned Judge was quite entitled to infer 
from the fact of their having acted undis- 
putedly for some years that they had been 
properly appointed or that their self-appoint- 
ment as managers or trustees had been 
ratified and adopted by those persons, 
namely, the frequenters of the charity. 

This being a question of fact, it is not 
open for this Court on second appeal to 
interfere with the finding, even if it does not, 
as we do in this case, agree with that finding. 
That is sufficient to dispose of this case, 
because it is not disputed that the managers 
of a charity are the persons who arc entitled 
to sue for possession of the charity properties 
from anybody in possession. But, as the 
point has been argued, it is perhaps desirable 
to say something about the plaintiffs in the 
other capacity, namely, that as representing 
themselves and all other worshippers. 

As I understand the law, property be- 
queathed to idols or temples, although 
notionally held by the deity and although 
it has been said that the deity represented 
by the idol can own the property, in fact, 
the right to ipossess the property, must be 
in some human being or beings. If there 


is a trustee or a manager, that trustee or 
manager is the human being who can sue 
for possession. But if there is none, then 
the question is, in whom is the right vested ? 
I think the answer must depend on the 
circumstances of each bequest or trust. 
In this one, I should say, it was vested in 
the worshippers, meaning thereby not casual 
worshippers but the regular worshippers 
at this ])articiilar shrine, and so it was held 
ill V cnkatasuhhan Palter v. Ayyailiurai (i) 
that in the case of a village temple owned 
in common by the villagers llie right of 
management of the temple and its properties 
vests in the inhabitants of the village as a 
corporation. Now, such a body as inhabit- 
ants of a village or worshippers at a particular 
shrine is ordinarily re]iresented by a manager, 
or a trustee or a committee or some elected 
or nominated representative of tlial kind. 
But, if no such representative has been 
nominated the right to possession would^ 
in my judgment, vest in the general body, 
and the general body can sue ; but as a 
matter of convenience, rules have been pro- 
vided that general bodies can be rejiresented 
in Court, for, without such rules the 
number of plaintifD or defendants would 
make the suit impossible to handle. So 
one finds in 0 . I, r. 8, a provision that, with 
the permission of the Court, when there are 
numerous persons having the same interest 
ill the same suit, one or more such persons 
may sue on behalf of or for the benefit of 
all persons so interested. Ordinarily the 
application for such permission would he 
made at an earlier stage o: the suit, but in 
this case, the jilaintiff without objection 
received from the Court at the hearing, 
its sanction to represent the numerous 
persons, namely, the general body of worship- 
pers. In my judgment, that is in order, 
and if the general body are entitled to posses- 
sion, these are proper representatives admit- 
ted by the Court under O. I, r. 8 and are 
entitled to an order for possession. 

A case was quoted as being to the contrary. 
In Noor Muhammad Saib v. Karima Bibi 
Ammal (2) the head-note was to the effect 


(1) 54 lad. Cas. 202 ; 37 M. L. J. 554 j 26 It'i 
h , r. 304. 

(2) 25 Ind. Cas. 559, 27 M. L, J. 270; ,1(0 M 
I.. T. 165. 
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that the worshippers of the mosque cannot, 
whether in their individual or collective 
capacity, maintain a suit for the possession 
of the properties belonging to the mosque. 
That head-note is, in my judgment, much 
too wide. If the case means that where 
there is a representative such as a trustee, 
then individual members of the mosque 
or the charity cannot sue, I agree with it ; 
but, if it means that persons in rejiresenta- 
tive capacity cannot get an order for posses- 
sion when the persons they represent are 
entitled to possession, 1 do not agree with 
it. The authorities quoted in the judgment 
in that case are not authorities in support 
of any such proposition, but they are authori- 
ties for the proposition that if there is a 
trustee or other properly constituted re- 
presentative, then individual worshippers 
cannot sue for possession. 

The appeal fails and must be dismissed 
with costs. 

Wallace, J,— I agree and have nothing 
to add. 

V. N. V. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civie Appear No. i0o8’of 1922. 
January 12, 1923. 

Present : — Mr. J ustice Daniels. 
TIRLOK SAITHWAR— Plaintiff— 
Appellant 
versus 

LALSA SAITHWAR and others— 

De fend ants — Respondents . 

Hindu Law — Mortgage by Hindu father 

before birth 0/ son - Antecedent debt, 

A mortgage by a Hindu father before the birth 
of a son, diat is, when there was no joint family in 
existence, and, therefore, no joint family property, 
is a valid antecedent debt which cannot be chal- 
lenged by the son. 

Sahu Ram Chandra v. Bhup Singh, 39 Ind. Cas. 
2C0 ; 21 C. W. N. 698 i I P. L. W. 557 ; 15 A. L. J. 
437 ; 19 Bom. L. R. 49B ; 26 C. L. J* x ; 33 J* 

14 ; (1917) M. W. N. 439 ; 22 M. L. T. 22 ; 6 L. W. 
213 I 39 A. 437 I 44 I. A. 126 (P. C.) and Suraj 
Prasad v. Meehan Lai, 66 Ind. Cas. 134 ; 44 A. 
382 \ 20 A. L« J. 51 i (1922) A. I. R. (A) 200, 
followed 
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Second appeal against the decree of the 
Additional Subordinate Judge, Basti, 
dated the 7th of July 1922. 

Mr. S. P. Sinha, for the Appellant. 

JUDGMENT.— The present appeal raises 
a question of what constitutes antecedent 
debt within the meaning of Sahu Ram 
Chandra v. BJmp Singh (i). The mortgage 
in suit was executed by the father of the 
plaintiff as head of the joint family. Part 
of the consideration was applied to pay 
off a mortgage executed by the father at a 
time when the plaintiff was not born and no 
joint family was in existence. The lower 
Appellate Court held that this constituted 
a valid antecedent debt and that the plaintiff 
was not entitled to challenge it. There is 
direct authority for the view which it has 
taken in the case of Suraj Prasad v. Makhan 
Lai (2). Even apart from authorit}^, the 
question ap])ears to me as a matter of prin- 
ciple to be perfectly clear. The Privy 
Council laid down that to constitute antece- 
dent debt the original debt must have been 
incurred apart from the security afforded 
by the joint family property which the 
manager is not, except under particular 
conditions, entitled to alienate. Here, at 
the time when the original debt was incurred, 
there was no joint familyi property because 
no joint family was in existence. The debt 
was, therefore, not incurred on the security 
of any joint family property and the trans- 
action entered into by the father was one 
which he was perfectly entitled to enter 
into and which no one could question. 
There is no reason either of principle or of 
authority why this should not constitute 
valid antecedent debt for the purpose of 
supporting a subsequent alienation. Agree- 
ing with the view of the Court below I 
dismiss the appeal under O. SXI, r. ii. 

s. D. Appeal dismissed, 

(1) 39 Ind. Cas. 280 ; 21 C. W. N. 698 ; 1 P. L. 
W. 557; 15 A. L. J. 437; 19 Bom. L. R. 49^1 
26 C. L. J. I ; 33 M. L. J. 14 ; (1917) M. W. N. 439 1 
22 M. L. T. 22 ; 6 L. W. 213 ; 39 A, 437 ; 44 I. A. 
126 (P. C). 

(2) 66 Ind. Cas. 134 ; 44 A. 382 ; 20 A. L. J, 
51 ; (1922) A. I, R, (A) 200. 
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KUNHIKUTTIAU V. KUNHAMMAD. 

MADRAS HIGH COURT. 

Second Civit Appeai, No. 1631 op 1920. 
November 14, 1922. 

Present: — {Sir Walter Schwabe, Kt., 
Chief J ustlce and Mr. Justice Wallace. 

T. T. P. KUNHIKUTTiAI,! and others 
— Defendants — A ppEEEANa's 
versus 

T. P. KUNHAMMAD and another— 
PivAiNTiFFs— R espondents. 

Limitation Act (IX of igoS), Sch. I, Arts. 61 
85, applicability of — Mutual, open and current 
account, meaning of. 

In order to prove a iimlual, open and current 
account under Art. 85 of vSeh. I to the ^imitation 
Act, it is sufficient to prove mutual dealings 
between the parties creating mutual duties or 
reciprocal demands on either .side. [p. .p>(>, col. 2.] 
A person was appointed the agent of a niosqiie 
under a karar authorising him to collect dues 
ayable to the mosque, pay the outgoings, take 
is remuneration, advance monies of his own 
to the mosque whenever necessary and 
keep an account of all transactions. In a suit 
by the agent for money mainly made up of advances 
made by him to or for the benefit of the mosque : 

Held, that the obligations being mutual and 
the dealings reciprocal, the account was a mutual, 
open anti current account to which the proper 
Article to ai)i)ly was not Oi but 85 of vSeh. I to 
the ^imitation Act. [p. .^>7, col. 2 J 

Ram Pershad v. Harlans Singh, 0 C. E. J . 
158, Hirada Basappa v. Gadigi Muddappa, 0 
M. li. C. R. 142 followed. 

Padivick v. Hurst, (18 ,4) 18 Beav. 575; 23 E. J. 
Ch. 057; 18 Jur 763; 52 E. R. 225; 104 R R, 53G. 
referred to. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Tellicheiry, in Appeals Suits Nos. 291, 
292 and 300 of 1918, preferred against the 
decree of the Court of the District Munsif, 
Cannanore, in Original Suit No. 728 of 1914. 
Mr, C, Madhavan Nair, for the Appellant. 
Dr, 5 . Swaminadhan, Messrs. K. P, M. 
Menon and Packer, for the Respondents. 
JUDGMENT. 

^ SchwabOt C. J.— In this case the plaintiff 
was the manager of a mosque. He held his 
position under a karar, dated the 21st of 
October 1910, which was a yearly appoint- 
ment authorising him to the various 

dues due to the mosque, to pay lli.* outgoings 
of the mosque and to lake li'h remaaera- 
tion according to stipulations in a prev^^ious 
ka ar which stipulations were also incorpo- 
rated in this document. Tutniug to the 
previous karar, Exhibit XXX 1 1 in the 
cas^,, dated the 9th of November 1903, 
one finds there a more detailed account 


{ 19^3 

of the payments to i>e made by the manag- 
er of his duties and liabilities and a de- 
tailed account of what is to be given as 
remuneration for the work he did which 
included a right to take 720 seers of paddy 
and Rs. T2 per annum. One of the terms 
was that he was to maintain a correct 
account of receipts and disbursements 
and that they were to be rendered and the 
balance struck on a certain date each year 
after the end of the vear's management. 
Tt was airanged between the parties that 
when the mo«ique was short of funds the 
manager advanced monies of his own, and 
that yccarl}^ n balance was taken on one 
side which showed the expendituie by him, 
the advances by him and the salary due 
to liini, and on the other side all that he 
had received on account of the nioj.(lue. 
His empieynieiit came to an end in 
IVbruary 1012 and before the expira- 
tion of three veats he bronght a suit 
for an accounl and payment to him of the 
nmoiini he claimed as due, mainly made 
up of advances made by him to or for the 
benefit of the mosque. It has been found 
that the balance due to him was Rs. 923. 
He is met with the defence that this 
amount is not recoverable, because it is 
barred under the ^imitation Act, 1908, 
Art. 61. That Article applies to 
money paid for and on account of an- 
other which becomes barred after three 
years from the date when the mone}^ is 
paid. The plaintiff replies to that, that 
Art. 61 has no application but Art. 85, 
which is “ for the balance due on a mutual, 
open and current account, where there 
have , been reciprocal demands between 
the parties/' the period for bringing a 
suit in respect of which is three years from 
the close of the year in which the last item 
admitted or proved is entered in the 
account. It is argued for the trustees that 
this Article has no application, because 
there is not in this case a mutual, open 
and current account, and we are referred to 
Envlisli cases and particularly to Padwick v. 
Hurst (1), in which it was held that for an 
account properly to be called a mutual 
account there must be mutual dealings in the 
sense that both parties come under liabil- 
ity to each other. That principle has been 

(i) (1854) f8 Bcav. 575; 23 E. J. Ch, 657; 18 
Jut 763; 52 B. R, 225; 104 R. R, 536* 
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applied in many cases^ in India in reference 
to the interpretation to be put upon Art. 85. 
But in applying the principle one has 
to look at it rather carefully and it was 
most carefully examined by Mookerjee, J. in 
his judgment in Ram Per shad v. Harbans 
Singh (2). In that case dealing with 
the earlier leading authoiity of Hirada 
Basappa v. Gadigi Muddappa (3), a judg- 
ment of Holloway, J., he points out 
and approves of the statement by the learn- 
ed Judge that in order that accounts 
might be mutual, there must be transac- 
tions on each side, creating independ- 
ent obligations on the other, and not mere- 
ly transactions which create obligations 
on the one side, those on the other being 
merely complete or partial discharges of such 
obligations.” He then enters on a discus- 
sion of the various cases on those lines and 
points out that ” where you have a case 
of a shifting balance, sometimes in 
favour of one side, sometimes in favour 
of the other, it is a test of mutuality, but 
its absence is not conclusive proof against 
mutuality.” The meaning of that, as 
I understand it, is that, if you may get 
a balance in favour of either party, it fol- 
lows that there must be mutual liabilities 
of both parties to each other ; if the balance 
is always in favour of one party in the 
very nature of the transcations, there you 
have got a case where you have not sepa* 
rate mutual dealings. Later in his judg- 
ment, having quoted that and applied 
the Enghsh cases referred to above, he 
says thus : ” In order to prove a mutual 
and open account current, it is sufficient 
to prove mutual dealings between the 
parties consisting of sales made, or services 
performed, by each party, to, or for the 
other, creating mutual debts or recipro* 
cal demands. ” I think that is a fair state- 
ment of the principle to be applied 
and one has to look at each particular 
case and see if it is really a case of debt- 
or and creditor only or a case of mutual 
obligations which will in the ordinary way 
residt in enforceable liabilities on either 
side. Looking at the facts of this case, it 
seems to me that it is clearly a case 
where you have a mutual, open and 
current account with reciprocal demands, 

W6C.L.J. 158. 

(3)6M.H.C.R. 14a. 


CASfiS. 

That the account was open and current 
there can be no doubt whether it is 
mutual or not, and whether the demands 
are reciprocal or not. In this case 
it is enough to sa}’^ that there is an obliga- 
tion, on the one hand, to pay salary and 
an obligation on the other hand, to account 
for and pay over to the principal the 
amounts that may yearly be found due 
on balance to the principal. I think also 
it would be enough if the course of dealing 
is, as in this case, the lending of money 
by the agent to the principal, which is not 
an ordinary part of an agent's duty, such 
loans by the agent to the principd be- 
ing brought into the account, you would 
have, apart from the question of salary, 
reciprocal dealings between the parties 
in the sense required to fulfil the 
conditions stated by Mukerjee, J, A clear 
instance of the application of an Article 
of the Limitation Act of 1877, similar in 
terms to Art. 85 of this Act, is to be found 
in Lakshmayya v. Jagannathcm (4). 

It follows that, in my judgment, the 
judgment of the Subordinate Judge is 
right. I should think it right to add that 
I consider it a great pity that such a point 
should have been taken by the trustees 
of a mosque, assuming the facts to be as 
they have been stated to us, namely, that 
this agent assisted the mosque from his 
own pocket and to a great extent without 
being under any obligation to do so. This 
appeal must be dismissed with costs of 
the plaintiff. 

Wallace, J, — I agree and have nothing 
to add. 

V. N. V. Appeal dismissed. 


(4) to M. 199; 3 Ind. Dec. (n. s.) 891, 
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SONOO V. BHADARIA. 

NAGPUR JUDICIAI. COUSnSSIONER'S 
COURT. 

PiRsr Civil, Appeai, No. 44 op 1921. 

November 16, 1922. 

Present: — Mr. Hallifax, A. J. C. 

SONOO AND ANOTHER — DEPENDANTS— 

Appeeeants 

versus 

BHADARIA and others — Peaintifps — 
Respondents. 

Registration Act (.X' F/ 0/1908), S5. 2 (7), 17 
(2) — Agreement to lease - -Registration. 

An agreement to lea.sc within the meaning of 
section 2 (7) of the Registration Act is compulsorily 
registrable under section 17 of the Act only if it 
creates an immediate interest in the property 
agreed to be leased out, even before any other 
document has been executed, [p. 4O9, col. i.l 

The distinction between agreements to lease 
which are covered by section 2 (7) of the 
Registration Act and those which are not, 
lies in the fact of the lease itself being intended 
to begin at once or at some time in the future. 
Kvery promise to grant a lease must in its nature 
create or declare or assign some interest in the 
property to be lea^sed, but unless the promise is 
to grant an immediate lease which is to ‘come into 
existence at once, even before any other document 
has been executed, it is an agreement to lease 
outside the class of such agreements of which 
section 2 (7) of the Registration Act speaks, 
[p. 470, col. 1. 1 

Parmanand v. Birhhu, i Ind. Cas. 903; 5 N L. 
R. 21, Hemania Human Debt v. Midnapore 
Zemindari Co., 53 Ind. Cas. 534; 47 C 485; 37 M.I<. 
J. 525; 17 A. h.J. 1117; 24 C. W. N. 177;' (1920) 
M. W. N. 66; 27 M. I<. T. 42; ii ly. W. 301; 46 I. A. 
240; 31 C. I4. J. 298; 22 Bom. JU. R. 488 (P. C.), 
Panchanan Basu v. Chandi Charan Misra, 6 Ind 
Ca«. 443; 37 C. 808; 14 C. W, N. 874, referred to. 

Appeal from the decree of the Sub- 
ordinate Judge, Balaghat, dated the 28th 
February 1921, in Civil Suit No. 79 of 1920. 

Messrs. C. B. Parakh and K. K. Gandhe, 
for the Appellants. 

Mr. B. R. Pendharkar, for the Respond- 
ents. 

JUDGEMENT. — The two defendants, who 
are appellants here, executed a document 
which described itself as a receipt and was 
so stamped in favour of the plaintiffs. The 
gist of that document is as follows ; "We 
have this day given you a lease for twelve 
years of a half share in the lakh parasadi 
of our malgiizari jungle for Rs. 7,000. 
We have received Rs. 6,000 of this to-day 
and you will pay us the remaining Rs. x,ooo 
at the time of execution and registration 
of tne lease-deed As no 8 anna stamp 
is available at this time we have passed 
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this receipt. Within two months we will 
execute the deed of agreement and the 
deed of lease and get them registered. If 
we fail to do this we will pay you twice 
six thousand, that is, twelve thousand. 
From this day you may look after the jungle 
and propagate lac in it or you may sell the 
right in it to another person. You are 
to take all the crops for twelve years, that 
i.s twenty three crops, twelve sihari and 
eleven unhari. 

(2) The plaintiffs took possession of the 
property mentioned in the document and 
are still in possession of it, but the 
defendants have refused to execute the 
deed of lease they promised and the plain- 
tiffs have accordingly filed this suit pray- 
ing for a decree to compel them to do. 
The defendants raised many false picas 
in defence and, alongside an admission 
that they had promised to give a lease for 
at least nineteen crops and had ac- 
tually given it and had received ()/7ths 
of the consideration, they placed 
the contention that, for various technical 
reasons, they were not bound to give one 
at all. They took up the same attitude 
in their petition of appeal and abandoned 
it only when it was made plain to 
them that a decree for a lease of at 
least nineteen crops was inevitable and per- 
sistence ill that attitude would entail 
payment of the whole costs of this appeal 
by them. They now rely on the comple- 
tely immaterial contention that they never 
agreed to pay a penalty of Rs. 12,000 for 
breach of the contract and on the very 
material allegation that the term of the 
lease they promised to give was, as they put 
it, ten years and not twelve years, or, to 
be more precise, was to include nineteen 
crops and not twenty-three crops. This 
last is the only ioint now requiring deci- 
sion, tl i.t IS to sa: , whether tf e term of the 
lease wlich the defendants piomised to 
give the plaintiffs was to incl: de m'netean 
crops or was to cover twenty-three crops. 

‘,7/ The document already mentioned 
was held to be an agreement in the lower 
Court and was validated by the levy of 
the deficient stamp duty and a penalty. 
J section 17 of the R^gistraiioir Act 
registrutiou of this “ receipt com- 
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puisory, then, not having been registered 
it is entirely excluded from e^ddence in 
this suit by section 49 of the same Act, 
and further its acknowledged exi^^tencc 
will exclude all oral evidence of the terms 
of the agreement contained in it under 
section 91 of tbe Kvidence Act, In tliat 
case there would be no legally admissible 
evidence that the period of the lease was 
to be more than that admitted by ‘•“he de- 
fendants, and a decree would have to issue 
directing the execution of a deed of Ica'^e 
covering nineteen crops. If, however, the 
document does not requiie registration 
tlien it is admissible in evidence to prove 
that the term of the lease was to include 
twenty three crojis, and it would in 
this cai^c be conclusive evidence to that 
effect. The only tcaJ issue in this case 
is, therefore, whether section 1 7 of the Re- 
gistration Act makes the registration of 
this document compulsory or not 

(4) The document undoubtedly contains an 
agreement and it cannot be denied that the 
agreement to giant a lease 101 more Inan a 
year of whai was held in Pa/manand v. 
Birkhu (i) to be immoveable properly. Clause 
{d) of section 17 ol the Registration Act 
makes registration compnlsoiy in the case of 
all leases oi immoveable propel ty ^or any 
term exceeding one year, and sectifin 2, (7) 
ot the sauie Act lays df wn that the word 
“ lease ' used in it is to be understood 
as including an agretnncit to lease. In 
Hcmania Kumari Debi v. Midna/ore Zemin- 
dari Co, (2) thicr Lord<=hips oi. the Privy 
Council, citing with approva: the judgment 
Ol the Calcutta High Couit in Panckanan 
Basu v. Cnandi Ckaran Misra (3}, 
said that the mention of an agreement 
to lease in section 2 (7) ot the Registration 
Act “ must, in their opinion, relate to some 
document that creates a present and imme- 
diate inteiesl in the land. ' Unless the 
' receipt in the present case does that, 
it cannot come within the meaning of c'-ause 
( d ) of section 17 and will be saved from 
the necessity ol registration by clause (ti) of 
sub-section (2) , whether it falls primarily 

(1) I Ind. Cas. 903; 5 N. b. R. 21. 

(2) 53 Ind. Cas. 534 : 47 C. 4851 37 M. L. J. 525; 
17 A. It . J. 1117; 24 C. W. N. 177; (1920) M. W, N. 
66; 27 M. L. T. 42; II b. W. 301; 46 I. A. 240; 31 
C. b. J. 298; 22 Bom. b. R. 488 (P. C.) 

3) 6 Ind. Cas. 443; 37 C. 808; 14 C. W. N. 874. 


within the meaning ot clause {b} or clause 

(5) In the case betore the Privy Council 
the agreement was that 'f the defendant 
succeeded in a suit then pending against 
the Government in respect of certain lands 
a lease of those lands should then be granted 
lo ‘^he plaintiff on specified term«, and their 
bordships said : “The present agreement is an 
agreement that, upon the happening of a con* 
tingent event at a date which was indeter- 
minate and, having regard to the slow pro- 
gress of Indian litigation, might be far 
distant, a lease would be granted. Until 
the happening of that event it was 
im])ossible to determine whether there would 
be any lease or not. Such an agreement 
does not, in their Lordships’ opinion, satisfy 
the meaning of the phrase ‘ agreement 
for a lease,’ which, in the context where 
it occurs and in the vStatute in which it is 
found, must in their orunioii relate to some 
document that creates a present and 
immeiliate interest in the land." 

(6) In the Calcutta case also the agree- 
ment, which was embodied in a solehnama, 
was to execute a document in the future 
and thereby grant a lease ; the lease was 
not to come into being at once but 
when the document was executed. In 
reading the following passage from the 
judgment of Sir Lawrence Jenkins, C. J. 
it i.s to be remembered that clause 
(v) of sub-section (2) of section 17 in the 
present Act and clause (h) of section 17 
of the Act as it then stood are identical. 
The learned Chief Justice said: “In 
luy opinion, the solehnama here does not 
amount to a lease within the nv^aning 
of clause [d) of section 17 of the Regis- 
tration Act. On a fair reading of the 
document, I think that no immediate in- 
terest was created, there was no present 
demise, and the document was merely 
an agreement to create a lease on a future 
day, the terms of which were to be defined 
by documents to be thereafter executed. 
The case, therefore, seems to me to fall 
within clause (A) of section 17 of the Regis- 
tration Act. This being so, I think the 
appellants have rightly contended before 
us that the document was admissible in 
evidence." 

(7) The learned Subordinate Judge has 
held that the document^ like that in the 
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Calcutta cases cited, comes within the 
meaning of section 17 (2) {v) of the Re- 

gistration Act. It appears to me that the 
distinction drawn there and by their Lord- 
ships of the Privy Council between agree- 
inents to lease which are covered by sec- 
tion 2(7) of the Act and those which are not, 
lies in the fact of the lease itself being in- 
tended to begin at once or at some 
time in the future. Every promise to 
grant a lease must in its nature create or 
declare or assign some interest in the 
property to be leased, but unless the 
promise is to grant an immediate lease 
which is to come into existence at once, 
even before any other document has been 
executed, it is an agreement to lease 
outside the class of such agreements of 
which alone section 2 (7) of the Registra- 
tion Act speaks. 

(8) In this view it is clear that the agree- 
ment with which we are concerned is of 
the class mentioned in clause (d) of section 
17 of the Act, and it is, therefore, excluded 
from evidence in this case by section 49 
of the Act, It is further to be noticed 
that the document in this case is partly 
what it calls itself, a receipt, and, there- 
fore, unlike the documents in the two cases 
mentioned, would come within the words 
of clause (c) of section 17 and not within 
those of clause (b). But whether clause (6) 
or clause {c) of sub-section (i) applies to 
it primarily, it is prevented from being 
exempted from that application in virtue . 
of clause (v) of sub-section (2) by practi- 
cally the same reason that brings it within 
the application of section 2 (7) of the Act, 
that it brings a lease into existence immedi- 
ately and is 'not a document merely creat- 
ing a right to obtain another document. 

(9) The only contest between the parties 
was, however, as has been explained above, 
in reference to the Just four of the twenty- 
three crops : they both agreed that the 
lease was to be for at least the first nineteen, 
and as the plaintiffs have no admissible 
evidence to show that the last four were 
agreed to be included, the finding must 
be that they were not. In the last para- 
graph of his judgment and also in the 
decree the learned Subordinate Judge, who 
found that a lease was to be given for 
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twenty-three crops, has by a mistake in 
calculation ordered that one shall be given 
for twenty-five. The decree will be modified 
by the excision from it of the words; ** foi 
12 years, that is, twenty-three harvests 
ending with the sihari harvest of 1931 
and by the substitution for them of the 
words : for nineteen harvests of which the 
last will be the sihari bnrvest of A. D. 
1928/’ The period within which the 
document is to be executed will also be ex- 
tended to the 15th of January 1923. In 
view of the line of defence taken and of 
all the circumstances of the case I order 
that the defendants shall pay the whole 
of the costs in the lower Court and 
nineteen twenty-thirds of those in this 
Court, the plaintiffs paying the remain- 
ing four twenty-thirds. 

G. R. D. & N. H. 

Decree modified. 


VATNA mm COURT. 

Appbai, prom Appri<iatk Decree 
No. 1215 OP 1920. 

January 9, 1933. 

Present, — Mr. Justice Ross. 

CHATURGUN BIND and other?.— 
Defendants — ^Appei^eants 
versus 

TILAKDHARI vSINGH— Peaintipf 
—Respondent. 

Construction of document -Mortgage ^ZBXp^hgl 
lease Raiyati interest^ transfer of Lease^ simple^ 
by mortgagee in favour of mortgagor -Default in 
payment ofrent^Suit by mortgagee— Bengal Tenancy 
Act (V 11 1 of 1885), 48, application of. 

One R, a raiyati tenant, executed a zarpeshgi 
lease of his land in favour of one T for nine years in 
consideration of a specified amount. The document 
recited that T wguld hold ppsseseion of the zarpeshgi 
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property and appropriate the produce thereof 
and pay a certain specified sum of money annually 
to the proprietor of the village on account of the 
rent of the property, that at the cud of the stipu- 
lated period the executant would re-enter into 
possession of the property on payment of the 
pesghi money and that in case of dispossession of T, 
the amount of the pesghi money would be realised 
with interest from the executant. Two days after 
the execution of the above document, R executed 
a kahuliyat in favour of T, which recited that he 
had taken a simple lease for a term of nine years 
of the property mort|;aged by him with T two 
days before, that he would cultivate the land and 
appropriate the produce thereof from year to year 
till the expiry of the term of the kahuliyat and pay 
a fixed rent annually to the malik, T. th.it, ':arpeshgidar. 
R defaulted in payment of rent, and T brought a 
suit to recover the same. The defence was that 
R was an under-mfyi?^ and T was not allowed to 
claim more rent than what he was entitled to under 
section 48 of the Bengal Tenancy Act : 

Held, (i) that the zarpeshgi lease in favour of T 
was both a lease, and a mortgage, that by it R 
transferred his vaiyati interest to T, who thereby 
acquired the righ{ to hold the land for the purpose 
of cultivating it and that, as T was to hold directly 
imder the landlord and not under R, R ceased to 
be a raiyat as long as the lease was outstanding 
against him ; [p. 472, col. i.] 

(2) that the simple lease in favour of R was 
not a lease of the vaiyati interest of the land to the 
original vaiyat as R was not to pay rent to the 
proprietor but to T, the zarpeshgidar; [p. 472, col 1 1 

(3) that, therefore, the rent recoverable by T 
was to be regulated by section ,j8 of the Bengal 
Tenancy Act, and T was not entitled to a greater 
rent than that to whi('h he was entitled under 
that section; [p 472, col. 2.] 

{4) that the two transactions of the mortgage 
and the lease were separate and independent of 
each other and the mere fact that the lease was 
made in favour of the mortgagor would not 
alter the relation of landlord and tenant between 
the parties, [p. .^72, col. 2 ] 

Chimman Lai v. Bahadur Singh, 23 A. 338; A. 
W. N. (i9<^i) 95. Khuda Bakhsh v. Alimunntssa. 
27 A. 313: A. W. N. (1904) 273; I A. I,. J. 715 and 
Uttam Chandra Daw v. Raj Krishna Dalai, 53 
Ind. Cas. 157; 47 C. 377; 2^ C. W. N. 229; 31 C. 
I/. J. 98 B.), referred to. 

Secona appeal from a decision of the Dis- 
trict Judge, Saran, dated the 7th September 
1920, reversing a decision of the Munsif, 
First Court, Chapra, dated the 8th Janu- 
ary 1920. 

Mr. Jadubans Sahay, for the Appellants. 
Mr. B. N Mitier, for the Respondent. 
JUDGMENT. — The facts of this case 
are these: On the i6th January 1917 the 
defendan's executed a zarpeshgi lease of 
2 bighas 7 cathas and 12 dhurs of kasht 
land in favour of the plaintiff in considera- 
tion of Rs. 975. On the i8th January 1917 
the defendants executed a kabuliyai in 


favour ot the plaintiff for a term of nine 
years from 1324 to 1333 in re pect of 
the same land, the rent reserved being 
Fs. 75 '* 5 “<^^ u year. As they defaulted in 
payment of the reserved rent the plaintiff 
brought this suit for 1325 and part of 1326. 
The defence was that the kabuliyai was 
executed by the defendants' father when 
he was old and incapable of understanding 
the transaction : that during the revisional 
vSurvey the rent was recorded as Rs. 24-7-0 
and that the plaintiff is not entitled to 
claim more. The Miinsif decreed the suit 
at a rental of Rs. 24-7-0. With regard to 
the allegation that the defendants' father 
was unable to understand the transaction 
into which he entered no definite finding 
was arrived at. The learned District 
Judge on ai)peal did not discuss the ques- 
tion whether the defendants' father was 
able to understand the transaction or not, 
but holding that the tenancy created by 
the kabuliyai was a new tenancy and that 
the defendant, while executing the zarpeshgi 
lease, did not loose his original status of 
a raiyat decreed the suit in full. The 
defendants appeal. 

In order to decide the question involved 
in this case it is necessary to refer to the 
terms of the documents. The zarpeshgi 
lease was executed on the i6th January 
1917 by Ram Piyar Bind. It recites that 
the executant gave in zarpeshgi 2 bighas 
7 kaihas 12 dhurs of quaimi kasht, hitherto 
held and possessed by him, for a term of 
nine years from 1324 to 1333 to Tilakdhari 
vSingh and put him in possession and occupa- 
tion thereof in consideration of Rs. 975, 
received by the executant ; that the zar- 
peshgidar should have and hold possession 
of the zarpeshgi property and appropriate the 
produce thereof and pay Rs. 16-13-0 annually 
to the proprietor of the village on account 
of rent of the zarpeshgi property. On 
re-payment of the peshgi money to the 
zarpeshgidar by the end of Jeih 1333 FasU, 
or any time in the month of Jeth of a sub- 
sequent year, the executant should re- 
enter into possession of the mortgaged 
property. In the event of failure to pay 
the peshgi money on the due date the 
above stipulations weie to stand and in 
case of dispossession of the zarpeshgidar 
the amount of the peshgi money would be 
realised with inter st from the executants 
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Now, what is the effect of this instrument? 
It is both a lease and a mortgage. In 
consideration of Rs. 975, the raiyat of 
2 bighas 7 kaihas of land puts the plaintiff 
in possession and occupation of the land 
for a term of nine years. The plaintiff 
is to appropriate the produce and pay the 
rent to the landlord, that is to say, the 
plaintiff is to hold directly under the land- 
lord and not by way of sub-lease under the 
raiyat. The term of the lease is to be ex- 
tended automatically until the peshgi money 
is paid. It seems clear that by this instru- 
ment the original raiyat transferred his 
raiyati right to the plaintiff who thereby 
acquired the right to hold the land for the 
purpose of cultivating it ; and the defend- 
ant consequently ceased to be raiyat as 
long as the lease was outstanding against 
him. He had only the reversion of the 
raiyati interest on the expiry of the term 
of the lease, but during the term of the lease 
the raiyati interest was in the plaintiff. 

The kabuliyat was executed on the i8th 
January 1917 by the same Ram Piyar 
Bind in favour of the same Tilakdhari 
Singh. It recited that by the zarpeshgi 
lease the executant had received the zar- 
peshgi money and had put Tilakdhari Singh 
in possession of the lease-hold property 
and the said zarpeshgidar had been in pos- 
session and occupation since then. But 
as the executant desired to keep the said 
mortgaged land under his cultivation and 
to pay Rs. 75-5-0 annually as rent to the said 
zarpeshgidar, the said zarpeshgidar had 
granted a simple lease for a term of nine 
years from 1324 to 1333 tbe executant. 
The executant was to cultivate the land, 
appropriate the produce thereof from year 
to, year till the expiry of the term of the 
kabuliyat and pay the fixed rent of Rs. 75-5-0 
annually to the said malik, that is, Tilak- 
dhari Singh, the zarpeshgidar. When the 
term of the kabuliyat expired at the end 
of Jeth 1333 the executant was to give up 
possession of the lease-hold property. Now, 
this is clearly not a lease 01 the raiyati 
interest of land to the original raiyat. The 
defendant is not to pay rent to the pro- 
prietor but to the zarpeshgidar. He be- 
comes the tenant of the zarpeshgidar at 
a rent of Rs. 75-5-0. He cannot be deemed 
to be a raiyat because he does not hold the 
land either immediately under a proprietor 
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or immediately under a tenure-holder ; 
he is an under- and the rent recover- 
able by the plaintiff must, therefore, be 
regulated by section 48 of the Bengal 
Tenancy Act. That these two transactions 
are separate is established by the author- 
ity of Chimman Lai v. Bahadur Singh (i) 
and the decision quoted in the fooVnote 
to that report and also by Khuda Bakhsh 
V. Alimunnissa (2). The effect of the 
second transaction in such a case is stated 
in the Full Bench decision in Uttam Chan- 
dra Daw v. Raj Krishna Dalai (3), where 
Mr. Justice Chatter jee observed that the 
legal relation between the parties after 
the execution of the kahuliyai was that of 
landlord and tenant and that the mere 
fact that the lands were let out to the mort- 
gagor would not alter the relation between 
the parties. It follows, therefore, that the 
decision of the Munsif in this case was 
right and that the appeal must be decreed 
with costs and that the decree of the Dis- 
trict Judge set aside and the decree of the 
Munsif restored. 

N. H. Appeal decreed. 

(1) 23 A. 338 ; A. W. N. (1901) 95. 

(2) 27 A. 313 ; A. W. N. (1904) 273 ; i A. L. J, 

715. 

(3) 55 Inrh Cas. 157; 47 C. 377; 24 C. W. N. 
229; 31 C. I4. J. 98 (F. B.). 


ALLAHABAD HIGH COURT. 

Crvii. Revision No. 116 of 1022. 

January 16, 1923. 

Present: — Mr. Justice Daniels. 

BHOLA NATH and another — 
Defendants—Petitioners 
versus 

RAM SAHAT — Plaintiff — Opposite 
Party. 

Civil Procedure Code (Act V of 1908), s, 115 — 
Wrong decision on question of law — Revision, 

A wrong decision on a pure question of law, when 
the J udge has applied his mind to the question and 
has decided it to the best of his ability, is insuffi- 
cient to bring a case within the provisions of section 
1 15, Civil Procedure Code. 

Ovil Revision against an order of the 
District Judge, Furnikhabad, dated the 
the I2th July 1922. 
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MOSAPIR I^Al. DAS V. GANBSH JHA. 

Mr. GtUzari Lai, for the Applicants. 

Mr. P. L. Banerji, for the Opposite Party. 

JUDGMENT.- This is an application 
under section 115, Civil Procedure Code, for 
revision of an appellate order of the District 
J udge of Furru habad in a case in which no 
second appeal lay. The suit was one to 
recover the price of potatcies. The appli- 
cants obtained certain potatoes from Musam- 
mat Ganeshi and Ram vSahai. There was 
a dispute between these two as to the owner- 
ship of the potatoes but it has been found 
that they really belonged to both jointly. 
In view of the dispute the applicants sent a 
money-order addressing to both as payees 
but the monc}^ was actually taken by 
Musammat Ganeshi alone. The question 
which the Court below had to consider was 
whether this was a good pa5uuent or whether 
the plaintiff who had not received his share 
of the price was entitled to sue the appli- 
cants for it in spite of the payment made 
to Musammai Ganeshi. The learned Judge 
applied his mind to this question and de- 
cided. though in view of section 38 of the 
Contract Act it appears to me that he de- 
cided wrongly, that the plaintiff, Ram Sahai, 
was entitled to recover his half share of the 
amount. The case is a hard one for the 
applicants, but 1 am bound to hold on the 
preliminary objection of the respondent 
that there was no material irregularity in 
the exercise of jurisdiction which would 
bring the case within section 115. It has 
never been held that a wrong decision on a 
pure question of law when the learned J udge 
has applied his mind to the question and has 
decided it to the best of his ability is suffi- 
cient to bring a case within the provisions of 
section 115. On this ground I dismiss the 
application, Under the circumstances the 
parties will bear their own costs. 

s. D. Application dismissed. 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 727 
OF 1920. 

June 29, 1922. 

Present : — Mr. J ustice Coutts and 
Mr, Justice Das. 

MOSAFIR LAD DAvS and another — 
PlaintifFvS>™ Appellants 
versus 

GANESH JHA and others — Defendants 

— REvSPONDKNTS. 

Bengal Tenancy Act (V 1 1 1 of 18S5), a*. 171 — 
Payment into Court- Payment to decree Awlder, 
under Court’s directum, whether payment into 
Court. 

Where the mortgagee of an occupancy holding 
applies to the Court for permission to deposit in 
Court the amount of a decree for rent, and under 
the direction of the Court pay.s the money to the 
landlord direct, such payment is tantamount to 
payment into Court, within the meaning of 
section 171 of the Bengal O'enancy Act. 

Appeal against the decision of the District 
Judge, Darbhanga, dated the 28th June 
T920, reversing that of the Munsif, Madhu- 
bani, dated the 22nd December 1919. 

Mr. Laclimi Kant Jha, for the Appellants. 

Mr. Murari Prasad, for the Respondents. 

JUDGMENT. 

Coutts, J. — The facts of this case are short- 
ly as follows. The defendants, second party, 
had an occupancy holding which they had 
mortgaged to the defendant, first party. 
In 1916 the landlord obtained a decree for 
rent, the defendant No. i paid up this 
decree to the landlord. On the ist of Nov- 
ember 19 17 the plaintiffs purchased the 
property from the defendants, second party, 
and obtained posse.ssion. On the 19th of 
November the defendant No. i filed an 
application for possession under section 
171 of the Bengal Tenancy Act and in De- 
cember of the same year got possession. 
The plaintiffs brought this suit for a decla- 
ration that the defendant, first party had 
no right to possession, and for delivery of 
possession to them by evicting the defendant, 
first party. The suit was contested by the 
defendant, first party. It was partly 
decreed by the Court of first instance ; the 
defendant, first party, appealed and on 
appeal the decree was modified to the extent 
that the plaintiffs were given a decree for 
redemption of the mortgage. The plaintiffs 
have appealed to this Court, 

The only point which is really urged in 
this appeal is that section iji of the Bengal 
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Tenancy Act has no application to the 
present case, inasmuch as the money was 
not paid into Court by the defendant, 
first party, as required by that section. 
What in fact happend was that the defend- 
ant, first party, asked permission to deposit 
the money in Court, the Court instead of 
granting that permission allowed the defend- 
ant, first party, to pay directly to the 
plaintiffs and this was done. The learned 
District Judge has found that this is tant- 
amount to payment into Conrt as required 
by Art. 171 of the Bengal Tenancy Act 
and in my opinion this is so. I would 
accordingly dismiss this appeal with costs. 

Das, J.— I agree. 

W A# 

Appeal dismissed. 


Small Cause Courts Act was not complied 
with. That section requires that the appli- 
cant shall, at the time of presenting his appli- 
cation, either depO'-it the amount due from 
him or give security to the satisfaction of 
the Court for the performance of the decree. 
Ill this case the applicant gave a security 
bond on the date of his application. The 
next day the learned Judge of the Court be- 
low directed the applicant to deposit the 
amount in cash and the applicant did so in 
accordance with the order. The Court be- 
low did not record the reason for passing 
this order but the reason is apparent on an 
examination of the security bond itself. 
The bond was one purporting to hypothe- 
cate immoveable property. It was, therefore, 
invalid without registration and it was not 
registered. Under these circumstances I 
must hold that the applicant had failed 
to comply with the requirements of law as 
interpreted in the rulings of this Court e. g,, 
Jagan Nath v. Chet Ram (i) and Chhotey 
Lai V. Lakhmi Chand (2). The respondent 
has referred me to certain rulings 


ALLAHABAD HIGH COURT. 

Civin Revision No. 97 of 1922. 

January 16, 1923. 

Present : — Justice Daniels. 
BADLU SINGH— PLAINTIFF— Appi icant 
versus 

PANTHU SINGH— Defendant, 
Opposite Party. 

Provincial Small Cause Courts Act (/A 0/1887), 
s. 17 (i) Prov,— Application for restoration- 
Unregistered bond of tmmoveabte property given on 
date of application - Cash security deposited next 
day, whether sufficient compliance with proviso. 

It is not a sufficient compliance with the require- 
ments of the law if the applicant files with his 
application for restoration an unregistered, and, 
therefore, invalid security-bond, purporting to 
hvpothecate immoveable property, and the next 
day on being directed by the Court deposits the 

amount in cash. a x-r 

Jasan Nath v. Chet Ram, 28 A 470; A. W. N. 
(iQob^a; 3 A. E. J. 318 and Chhotey Lai v. 
Lakhmi Chand, 34 Cas. 113; 38 A. 425; 14 
A. E. J. 549* followed. 

Civil Revision from an order of the Judge 
of the Court of Small Causes at Cawnpore, 


of the Calcutta and Madras High Courts 
in which it was held that it was sufficient 
if the security was deposited by the appli- 
cant within the period of thirty days allowed 
for making his api)lication, but this is not 
the view which has prevailed in this High 
Court nor is it in accordance with the langu- 
age of the section which specifically says 
that the security must be tendered at he 
time of presenting his application. I ac- 
cordingly allow this appli ati n and se asi« e 
the order of the Court below restoring the 
suit wit‘i costs of these proceed! gs in this 
Court and in the Court below. 

s, p. Order set aside, 

(1) 28 A. 470; A. W. K. (1906) 93; 3 A L. J. 318. 

(2) 34 Ind. Cas. 113; 38 A. 425; 14 A. E. J. 549^ 


dated the 22nd April 1922. 

Dr. K. N, Katju, for the Applicant. 

Mr. S. D. Singh, for the Opposite Party. 

JUDGMENT.— This is an application for 
revisiongof an order of a Small Cause Court 
restoring to the file.' The application is 
}}as^d on the ground that section 17 of the 
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ALLAHABAD HIGH COURT. 

Second Civie Appeae No. 1243 of 1921. 

January 15, 1923. 

Present: — Mr. Justice Daniels. 

JASRAM AND OTHERS— Defendants 
— Appeeeants 

VCTSUS 

Babii AMAR NATH— •Pi.ainttff — 
Rkspondknt. 

Agra Tenancy Act (T I of iqoi), s. 202 --Eject- 
ment suit -Plea of tenancy^ iiono. fides, question 
of — Duty of Civil Court, 

If in a suit relating to an agricultural holding 
the defendant pleads a tenancy, the Civil Court 
has no option hut to refer him to a Revenue Court 
under section 202 of the Agra Tenancy Act, as 
there is nothing in the section which requires the 
Court, before applying it, to decide that the claim 
to tenancy is bona Jide. 

Second appeal against a decree of the 
Second Additional Subordinate Judge, Ali- 
garh, dated the 9th May 1921. 

Mr. Gulzari Lai, for the Appellants. 

JUDGMENT. -The issue in these cases 
is as to the application of section 202 of the 
Agra Tenancy Act. The plaintiff sued for 
possession of certain plots of agricultural 
land on the allegation that the defendants 
had been ejected by the Revenue Court and 
were mere trespassers. It appears that the 
defendants had been ejected on nth Octo- 
ber 1918 and the plaintiff had obtained 
formal possession. The present suits were 
brought on 9th August 1920, nearly two 
years later. The defendants pleaded that 
they had been re-admitted to the tenancy. 
The Courts below practically admit that 
this was a state of things to which section 
202 was applicable, but they did not apply 
the section because they thought the defend- 
ants' claim was not bona fide and because 
they held that the defendants could go on 
delaying their ejectment by raising this plea 
whenever the plaintiff came to the 
Civil Court to get actual possession. As re- 
gards the first point, here is nothing in the 
section itself to require the Civil Court to 
decide that the claim to a tenancy is bona 
fide before applying section 202, and in de- 
ciding this point the Courts below were 
really usurping the functions of the Revenue 
Court. There appears to be no force in 
the dilemma raised that the defendants 
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can continue indefinitely to raise pleas of 
this kind. If the Courts below had required 
the defendants to insti ute a suit in the 
Revenue Court, as they should have done, 
and the R venue Court had decided against 
the defendants the latter would have been 
ejected absolutely and no further pleas on 
their part would have been of any avail. 
The lower Court has urged the delay that 
might have been caused by an appeal to the 
Board of Revenue but in fact the appeal to 
tliis Court has caused more delay than any 
on the Revenue side could have done. I set 
aside the decrees of the Courts below and 
pass the order which the lower Appellate 
Court should have passed requiring the 
^defendants to institute a suit in the Reve- 
nue Court within three months of this date 
for the determination of their plea that they 
hold the land as the tenants of the plaintiff. 
I at the same time send back the case through 
the Court below to the Trial Court with di- 
rections to decide the suit in accordance 
with the provisions of sub-section (2) of sec- 
tion 202 of the Tenancy Act. Costs here 
and heretofore will abide the result. 

s. D. Decree set aside. 


PATNA HIGH COUBI. 

Appeai. from Appei^eate Decree 
No. 6 of 1921. 

January 12, 1923. 

Present: — Mr. Justice Ross. 

DASI CHAMAR— Defendant— Appeeia^nt 
versus 

RAM AUTAR SINGH— 
Plaintiff — Respondent. 
stamp Act {II 0/1899), s, ^6— Document^ in* 
sufficiently stamped^ admitted in evidence— Sub^ 
sequent removal from record^ whether justified. 
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When a document is admitted in evidence and 
exhibited, it is not open to the Court to remove 
it from the record of evidence on it being subse- 
quently pointed out that it is not properly stamp, 
ed. Such a procedure is prohibited by section 30 
of the vStamp Act. [p. 477, col. i.] 

Appeal from a decision of the Subordi- 
nate Judge, Saran, dated the 29th Sep- 
tember 1920, reversing a decision of the 
Munsif, Chapra, dated the 21st July 
1919. 

Mr. Nirsu Narain Sinha, for the Appel- 
lant. 

Messrs. K. P. Jaisxval and Baikuniha 
Nath Mitter, for the Respondent. 

JUDGMENT.— This is an appeal by 
the defendant No. i against the decree of 
the Subordinate Judge of Saran reversing 
the deeree of the Munsif of Chapra in a 
suit brought by the plaintiff for possession 
of I bigha 1 katha and 7 dhuYS of land. The 
plaintiff alleged that one Palak Chamar 
was the cousin of defendant No. i and that 
two of them together owned i higha 
10 kathas and 5 dhurs of land. Three years 
before, Palak died without heirs other than 
defendant No. i who on the 24th of June 
1915 sold the property in suit to the plaintiff 
for Rs. 200, which the plaintiff paid to 
Kawaldeo Narayan Singh, the landlord 
of the defendant to whom the defendant 
was indebted in that amount. But during 
the Survey operations the defendant No. i 
set up defendant No. 2 as the son of 
Palak Chamar and got his name recorded 
in the Record of Rights for Palak's share. 
The defence was that the defendant No. 

2 was the son of Palak Chamar, that 
the defendant No. i did not owe anything 
to the landlord Kawaldeo Narayan Singh 
but that, on the contrary, he had agreed 
to sell his share of the property to Kawal- 
deo Narayan Singh for Rs. 200, but the 
latter had fraudulently got the sale-deed 
drawn in respect of the whole property 
and executed in the name of the plaintiff 
who is his benamidar with a false recital 
as to the payment of the money. 

The Munsif found that the plaintiff 
was a nominal purchaser and dismissed 
the suit on this and other grounds. The 
Subordinate Judge, however, held that 
Palak and Dasi, the defendant No. i, were 
indebted to the landlord; that the plaintiff 
was the real purchaser, and that considera- 


tion passed, and he decreed the suit in 
appeal. It maybe noted that the defendant 
No. 2 was not a party to that appeal. 

In the present appeal the first point 
taken is that, in the absence of defendant 
No. 2, the plaintiff's title cannot be de- 
termined so far as the share of the defend- 
ant No. 2 is concerned. It is argued that 
the decree of the Munsif was in favour of 
defendant No. 2 and, therefore, he could not 
appeal and, as he was not made a party 
to the appeal by the plaintiff, his rights 
could not be determined in that appeal 
and cannot be determined now. This con- 
tention is undoubtedly sound and the rights 
of the defendant No. 2, if any, stand un- 
affected by this appeal. 

The second contention is, that the judg- 
ment of the Appellate Court is not in accord- 
ance with law on the question of the farzi 
nature of the plaintiff's purchase. It is 
contended that the Munsif has dealt elabo- 
rately with the question of benami, he 
has considered the evidence and has given 
several reasons for his conclusion, 
whereas the Subordinate Judge has not 
dealt with the evidence at all but has based 
his decision on one single consideration. 
I do not think that this is a fair descrip- 
tion of the judgment of the Subordinate 
Judge. He begins by saying that the 
lower Court had overlooked a very import- 
ant piece of documentry evidence. This 
implies that he had considered what the 
Munsif has said on this subject and he came 
to the conclusion that the really decisive 
consideration was the inference to be drawn 
from this particular document. With that 
inference and its soundness I am not con- 
cerned. But I cannot hold that the treat- 
ment of the case by the Subordinate Judge 
on this point is not in accordance with law. 

Then, it is argued that the sale was with- 
out consideration, because the debt which 
it purported to pay off was barred at the 
time when it was acknowledged and there 
was no promise to pay it. This argument 
might have required consideration, if it 
had been found that Kawaldeo Narayan 
Singh, to whom the debt was due, was the 
real purchaser, although even in that case 
it could hardly be said that the sale was 
without consideration. But here it has 
been found as a fact that the plaintiff was 
the purchaser, no question of the debt of 
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Kawaldeo Narayan Singh being barred 
arises. It must be taken on the findings 
that consideration was paid by the plaint- 
iff as an independent and real purchaser 
of the holding by his parting with Rs. 200 
to Kawaldeo Narayan vSingh. Consequently, 
in no view can the sale be without 
consideration. 

I^astly, it is argued that the learned 
Subordinate Judge erred in admitting cer- 
tain chithas in evidence which the Mumsif 
had refused to admit on the ground that 
they were not stamped according to law. 
What happened exactly was, that the 
documents were admitted in evidence and 
exhibited and subsequently when it was 
pointed out that they were not properly 
stamped the Munsif removed them from 
the record of the evidence. But section 
36 of the Stamp Act prohibits such a pro- 
cedure, enacting that where an instrument 
has been admitted in evidence its admis- 
sion shall not be called in question at any 
stage on the ground that it has not been 
duly stamped. On this point, therefore, 
the vSubordinate Judge was undoubtedly 
right. The chithas were evidence and he 
was entitled to rest his finding on them. 
The appeal must, therefore, fail and is dis- 
missed with costs. 

w. c. A. Appeal dismissed. 


NAOPUfi JUDICIAL COUMISSIONEB’S 
COURT. 

Sbcono Civil, Appeai, No. 90 of 1921. 

November 3, 1922. 

Present: — Mr. Batten, J. C. 

TATYA— PLAINTIFF— Appei^eant 
versus 

SAWANIA — Defendant — Respondent. 

Evidence Act (I of 1S72), s. 02 — Bond— Condi- 
tion precedent -‘Ovod agreement ^ admissibility of. 

An oral agreement which constitutes a condi- 
tion precedent to the attaching of any obligation 
under a bond, may be proved under section 92 (3) 
of the Evidence Act, but not an oral agreement in- 
consistent with and contradicting the terms of the 
mltteti agreement, [p. 477, col. 2j p. 478, col. 1.] 


Appeal from a decree of the District 
Judge, Hoshangabad, dated the 13th 
November 1920, in Civil Appeal No. 109 
of 1920. 

Mr. S. b. Gokhale^ for the Appellant. 

Mr. M. Gupta, for the Respondent. 

JUDGMENT. — ^The defendant leased his 
absolute occupancy field to the plaintiff 
for a term of seven years, but they had not 
obtained the landlord's consent, and the 
landlord brought a suit against them to 
cancel the lease. As the plaintiff and de- 
fendant were bound to fail as against the 
landlord, the lease was given up and in its 
place the defendant, the tenant, executed 
in favour of the plaintiff, his sub-tenant, 
a series of .six bonds, of which three are 
sued on in this suit, undertaking, in lieu 
of the lease, to pay off the lease- money by 
giving an instalment of 12 khandis of wheat 
every year. These circumstances are fully 
set out in the bonds sued on. 

The defendant pleaded that the real 
arrangement between the parties was that, 
in order to pay off the lease-money, the 
defendant should cultivate his own tenancy 
land but should give half the produce every 
year to the plaintiff who had been his sub- 
tenant, and that the plaintiff should pay him 
half the rent every year. It was also alleged 
that, in order that the landlord should not 
be aware of this arrangement, the bonds 
were executed in the form in which they 
stand. The bonds are described in the 
defendant's pleadings as ‘‘ security " for 
the real oral agreement. The defendant 
pleaded that the produce had been divided 
every year except one year when there was 
no produce and that the plaintiff had 
been giving his half share of the rent 
according to the oral agreement. 

The First Court held the oral agreement 
unproved and also that the re-payment had 
not been proved, that is to say, re-payment 
by division of produce. The District 
Judge took a different view i he held that 
the oral agreement set up by the plaintiff 
had been proved, that the crops had been 
divided, and that the plaintiff had received 
his ha lf share of such crops as there were. 
He also held that, under proviso (3) to 
section 92 of the Evidence Act, the oral 
agreement could be proved. 

No doubt, as the District Judge says, 
an oral agreement which constitutes a 
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condition precedent to the attaching of 
any obligation under the bonds could be 
proved under proviso (3) to section 92 of 
the Evidence Act. But after careful 
perusal of the pleadings of -the parties and 
of the evidence adduced by the defendant 
I am satisfied that what the defendant 
had pleaded and has^attempted to prove 
is not an oral agreement constituting a 
condition precedent but an oral agreement 
inconsistent with and contradicting the 
terms of the actual written agreement. 
As I have said, the full facts giving rise to 
the agreement are set out in the bonds. 
In lieu of the rent money, the defendant 
was to cultivate his own tenancy land 
himself and pay 12 khandis of wheat 
per year in lieu of the consideration for 
the lease that was still owing to the plaint- 
iff. The bonds are not simple grain bonds 
with the conditions and circumstances 
not set out, but they give a full history 
of the circumstances in wliich the bonds 
were executed. The story pleaded by the 
defendant sets up an oral agreement 
prior to " the execution of ^e 
bonds and one entirely inconsistent with 
the terms of the bonds. To style the agree- 
ment set up "a condition precedent” for 
the enforcement of the bonds is a misuse 
of terms and it is also a misuse of terms to 
say that the bonds can be regarded as 
“ security ” for the carrying out of the oral 
agreement. The defendant candidly admits 
that he and the plaintiff wished to conceal 
the real nature of their agreement from the 
landlord and malguzar and that the bonds 
were executed in the terms contained in 
them with a view to deceive the landlord. 
The ultimate agreement was the agreement 
which was reduced to writing and the 
attempt to show that the agreement was 
not what it purported to be but something 
different is directly against the provisions 
of section 92 of the Evidence Act and is 
not covered by proviso (3). 

I may add that the use of the term 
“ batai " in this case is misleading. Both 
under the agreement and under the alleged 
oral agreement the tenant of the field, 
that is to say, the owner of the field as against 
the plaintiff, was to cultivate the land him- 
self and pay his debt to the plaintiff in the 
form of produce. That is not a batai 
contract properly so-called, since the plaintiff 


was to take no part whatever in the culti- 
vation and was to contribute neither seed- 
grain nor labour. It was simply a method 
for the payment of a debt. The District 
Judge has erred in law in allowing 
evidence to vary the terms of the contract 
that was reduced to writing. If it is a 
fact that the defendant has actually paid 
grain to the plaintiff on the division of 
crops, the value of that grain must be 
taken into consideration against the plaint- 
iff’s claim. 

The appeal is remanded to the Di.strict 
Judge. He will give the plaintiff a decree 
for such amount as he finds claimable by 
him less grain re- payments made by the 
defendant. Costs will be costs in the suits 
There will be no refund certificate. 

G. R. D. Case remanded. 


PATNA maH COUET. 

Appeaj, from Appf.i,i.ate Dkckfk 
No. 1010 OF 1920. 

December 13, 1923. 

Present: — Mr. Justice Adami. 

Musammat JANTRA KOER — 
P1.AINTIFF — Appeij.ant 
versus 

AI,I JAN DARJI AND OTHERS — 
Deff:ndants — Respondents. 

Burden of proof— .Suit for declaration of title 
— Decision of Criminal Court under section 145, 
Criminal Procedure Code, as to possession — Pre- 
sumption, 

The mere fact that a Criminal Court has, in 
a proceeding under section 145 of the Criminal 
Procedure Code, decided that a particular party 
is in possession of the property in dispute, is not 
sufficient to give rise to a presumption in a Civil 
Court in favour of that party in a suit brought 
against him for declaration of title to the property, 
fp. 479, coL 2; p. 480, col- I.] 

Appeal from a decision of the Subordi- 
nate Judge, Shahabad, dated the 30th 
June 1920, reversing a decision of the 
Munsif, Arrah, dated the 29th May 
1919. 

Mr. Sambhu Saran, for the Appellant. 

Mr. Siveshwar Dya/, forthe Respondents. 

JUDQHENT. — This second appeal arise.s 
out of a suit for a declaration of the title 
of the plaintiff No. i to the northern half 
of Survey plot No. 216 in khaia No. 134. 
It appears that one Isri Lai had three sons, 
Rambhanjan, Rambahadur and Girwardhaii. 
Rambhaajan had a son-in-law Mabadeo 



INDIAN CASES, 


An 


Vol. 71] 

JANTRA KOER V. AM JAN DARJI. 


Dal. who sold the whole of the plot No. 
216 to^the defendants. The paintiff, as 
wife of Rambahadur, claimed that she 
was entitled to possession of the northern 
half ot the plot. According to the plaint- 
iff, the three brothers separated, and on 
Rambahadur's death she obtained his share 
which was a half. It is not explained why 
Rambahadur should get a half in this plot, 
seeing that they were three brothers ; but 
it has been found by the Munsif that it 
may well have happened that the other 
brothers got shares in other properties 
and in the arrangement between the three 
brothers half of this plot was given to Rani- 
bahadurand the other half to Rarnbhanjan. 

The defendants' case was that Rambaha- 
dur died joint with his two brothers and 
after his death Rarnbhanjan and Gir- 
wardhari separated and, therefore, the 
plaintiff would only be entitled to main- 
tenance and would have no claim to the 
property in suit. 

The Munsif decreed the plaintiff's suit 
finding that there was no evidence of a 
partition of the land between Rarnbhanjan 
and Girwardliari only. He held that the 
burden of proving that the separation 
took place after the death of Rambahadur 
lay on the defendants and they had failed 
to prove it. In the Survey Rec ord the names 
of plaintiff and Rarnbhanjan only are 
entered, each having a half share, and the 
Munsif held that the presumption attached 
to the Survey Record had not been rebutted. 
He held that the two witnesses of the plaint- 
iff had proved possession and that the case 
of possession set up by the defendants 
had failed entirely. With regard to the 
sale by Mahadeo Lai to the defendants, 
it could not be enforced since Mahadeo 
Lai was only a farzidar for Rarnbhanjan 
and had no power to sell the land to the 
defendants. 

The learned vSubordinate J udge on appeal 
has taken a different view. He holds that, 
since the Record of Rights had not been 
produced, it, therefore, could not be taken 
in evidence, and, since there had been pro- 
ceedings under section 145, Criminal Pro- 
cedure Code, between the parties, in which 
the defendants had been found to be in 
ossession, that fact must weigh very 
eavily in favour of the defendants, and he 
seems to have considered that this threw 


the burden of proof on the plaintiff, for 
he only examines the ])laintiff's evidence 
as to possession. With regard to separa- 
tion, he remarks that the plaintiff herself 
did not give evidence and her witnesses 
failed to prove separation ])revious to the 
death of Rambahadur. He was of opinion 
that it was likely that the surviving male 
members of the family wanted to get back 
the property which had been transferred 
to strangers and, tlierefore, the plaintiff 
had been put up to institute the suit. The 
learned Subordinate Judge has said that' 
there is nothing on the record to show tliat 
there was separation in the family in the 
lifetime of Rambahadur, but in this he is 
evidently wrong, for the learned Munsit 
pointed out in his judgment that the de- 
fence witness No. 2 stated in evidence 
that there was a partition 35 years before 
the suit and that Rambahadur had died 
25 years before. It is true that the Munsif 
found the defence witness No. 2 to be 
unreliable ; but, at tlie same time, the 
statement of the learned Subordinate Judge 
is shown to be incorrect. The finding, 
too, of the learned Subordinate Judge as 
to Record of Rights cannot be upheld. It 
is true that the Record of Rights has not 
been marked as an exhibit in the case, 
but the pleadings of both the parties admit 
that in the Record of Rights the plaintiff 
and Rainbhanjan are shown to be in pos- 
session each of half a share. Thus, ^ the 
Record of Rights is admitted, and, that 
being so, it w'^as for the defendants to rebut 
the presumption which tie Record of Rights 
gave rise to, and 1 think that the learned 
Subordinate Judge has clearly laid the 
onus on the wrong party. 

Taking the judgment of both the Courts, 
it appears that while one Court 
held that the defendants' evidence as 
to separatian and as to possession 
was unsatisfactory, the other Court held 
the plaintiff's evidence was equally un- 
satisfactor3^ and that being so, the learned 
Subordinate Judge should have given 
weight to the entry in the Record of Rights. 

I do not think that he was justified in 
finding that a decision in proceedings under 
section 145, Criminal Procedure Code, 
threw the onus on the loser in those 
proceedings. The decision in proceed- 
ings under section 145, Criminal Procedure 
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Code is not of such nature as to give rise 
to a presumption in a Civil Court in favour 
of tiie winning party in those proceedings. 
Morvjover, the learned Subordinate Judge 
has not considered the finding of the Munsif 
that Mahadeo I^al, being a mere farzi- 
dar, had no power to sell the property to 
the defendants. This is a point which 
he should have considered. 

The only course, I think, is to direct 
that the decree of the lower Appellate Court 
should be set aside and the case be remand- 
ed to the learned Subordinate Judge for 
a re-hearing of the appeal. Costs will 
follow the result. 

w. c. A. Decree set aside. 


ALLAHABAD HIGH COURT. 

Second Civie Appeae No. 709 of 19215 
January ii, 1923. 

Present : — Mr. Justice Ryves and 
Mr. Justice Daniels. 

SHEO RAMJI AND OTHERS — Defendants 
— ^Appeeeants 
versus 

SRI RIDHNATH MAHADEO JI and 

another— Peaintiffs — Respondents. 

lUol — Mahant, minor — Suit for recovery of temple 
property— Guardian of minor, suit by, as next 
friend of idol, competency of. 

>Vhere the Mahant of an idol is a minor and a 
person appointed to supervise ^the management 
appoints a guardian of the property on the minor's 
behalf, a smt brought by such guardian as next 
friend in the name ot the idol and not in the capacity 
of a trustee or Shebait for recovery of property 
belonging to the idol is competent. 

Joahi Rai v. Basdeo Parshad, ii Ind. Cas. 47; 
33 A. 735; 8 A. E. J. 817 ^F. B.), relied upon. 

Second appeal from a decree of the 
District Judge, Benares,|dated the 12th 
of January 1921. 

Dr. K. N. Katju, for the Appellants. 

Mr. Kamuda Prasad, for the Respondents, 

JUDGMENT.— This appeal arises out 
of a suit brought in the name of an idol 
through Vivakanand as next friend to 
recover property belonging to the idol which 
had^been wrongfully sold by a rdative of 
the ^original Mahant AjudMa Ptui. The 


suit has been decreed by both the Courts 
below. The defendant-appellant does not 
assert that his vendor had any right to dis- 
pose of the property, which admittedly 
belonged to the idol ; but he attacks the 
decree on the technical ground that Vivaka- 
nand was not authorised to sue on behalf 
of the idol. Other pleas taken in the grounds 
of appeal were not urged. The endowment 
is a recent one and there is no rule of succes- 
sion laid down in the deed establishing it. 
The original manager of the property was 
one Ajudhia Puri who is dead. Two persons. 
Ram Kishun Das and Baijnath Tewari, were 
appointed to supervise the management. 
Ajudhia Puri's chela and successor is a minor 
and Ram Kishun Das in virtue of the powers 
of his supervision has, rightly or wrongly, 
appointed Vivakanand guardian of the 
property on the minor’s behalf. Vivakanand 
is in possession of the title-deeds and has 
no interest adverse to the idol. It is import- 
ant to note that this is not a suit brought 
by Vivakanand in the capacity of a trustee 
or Shebait. The real plaintiff is the idol, 
aud, as was pointed out in the Full Bench 
case of Jodhi Rai v. Basdeo Parshad (i),a 
person suing on behalf of the idol is not 
personally interested in the suit any more 
than is the next friend or guardian of a minor. 
In our opinion Vivakanand has a sufficient 
interest in the subject-matter of the suit 
to be entitled to bring the suit in the name 
and on behalf of the idol. We accordingly 
dismiss the appeal with costs on the higher 
scale. 

S. D. Appeal dismissed, 

(i) II Ind. Cas. 47; 33 A. 735; 8 A. E, J. 

(F. B,). 
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SUKH DIAI, V. BHOPI. 

LAHORE mOH COURT. 

First Civii, Appkai, No. 797 of 1919. 
November 21, 1922. 

Present — Mr. Justice Abdul Raoof and 
Mr. Justice Moti Sagar. 

SUKH DIAL and others— 
Plaintiffs — Appellants 
versus 

Musammat BHOPI and another 
— Defendants — Respondents. 

Civil Pfoceiurc Code {Act V oj 1908), s. tt — 
Res judicata between co^dejendanis. 

Where an adjudication between co-defendants 
is necessary to give tlie appropriate relief to the 
plaintiff, the adjudication will he fes 'judicata be- 
tween the defendants as well as between theplaint- 
iff and defendants, but lor thir. resvilt to follow 
there must be a conflict of interest between the 
defendants and a jud^nnent defining the real 
rights and obligations of the defendants inter be. 
[p. 483, col. I.] 

Ramchandra Narayan v. Narayan Mahadni, 
II B. 216; II Ind. Jiir. 301 ; 6 Ind. Dec. (N. s.) 
142, relied upon. 

Fakirchaiid Lallubhai v. NnHuchand Kalidus, 
33 Ind. Cas 423; 40 B. 210: 17 Bom. L. R. iiob, 
distinguished. 

Per Moti Sugar, J. —Conris are generally reliici- 
ant to evteud the doctri e of res judicati to co- 
dt‘tendant>s, and if the relief given 1 1 the plaintiff 
does not recjiiire or involve a ileoision of any case 
between co-defciidants, the co-defendants will 
not be bo -ind as between each other by any pro- 
ceeding \hich may be necessary only to the decree 
the plaintiff obtains, [p, 483, col. 2.J 

Ci/ttiiigham V. Shrewsbury (Earl oj), (1843) 15 L. 
J. Ch. 4^1 ; 3 Hare (»27 ; 07 R. 530, relied upon. 

The widow of a deceased Hindu mortgaged a 
portion of the estate left by her husbaml. After 
her le'ith ler husband’s nephews took possession 
of the mortgaged property. The mortgagee 
brought a suit for possession of the property and 
iinpleade.l the nephews of the deceased and his 
two daughters as defendants to the suit. The 
nephews pleaded that the deceased was joint 
with their father before his death and that on his 
death his pr >perty went to their father by sur- 
vivorship and the mortgage by the widow was, 
therefore, invalid. The daughters of t >0 tieceased 
pleaded that their father was separate from his 
brother and admitted the plaintiff’s claim. It 
was decided that the deceased was separate 
from his brother. Subsequently, the nophew.s of 
the deceased sued his daughters for a declaration 
that the 1 tier were not entitled to succeed to his 
property, inasmuch as he was joint with the former’s 
father at the time of his death and his property 
went by survivorship to the plaintiffs’ father: 

Held, that the suit was barred by res judicata 
by virtue of the decision iu the previous suit in 
which the parties were co-defendants. [p. 4S4, 
col. I.] 

First appeal from a decree of the 
Senior Subordinate J udge, Rawalpindi, 
dated the i8tli December 1918. 

3X 


Mr. M. S. Bhagat, for the Appellants. 

JUDGMENT. 

Abdul Raoof, 3 —{November 14, 1922). — 
This was a suit for a declaration 
that certain property detailed in the 
plaint situate at Rawal, 'Fahsil Rawal- 
pindi, and certain other land situate 
at Tahlian, belonged to the plaintiffs 
and had been wrongly entered in the names 
of the defendants, as the latter had no con- 
cern with it. The pedigree-table given in 
the judgment of the Court below describes 
the relationship between Ibe parties. Sun- 
der Das and Kanliaya Ual were two bro- 
thers and belonged to a family which, accord- 
ing to the adnii.ssioiis of the parties, was 
governed by Hindu Law. Sunder Das 
died leaving a widow, Musammat Ganga 
Devi and two daughters Musammat Bhopi, 
defendant No. i, and Musammat Viran, 
defendant No. 2. vSunder Das died and 
his property wa*^ mutated in the name of 
Musammat Ganga Devi, his widow. 
Kanhaya Lai also died leaving four sons 
who are the plaintiffs in this suit. On the 
death of Musammat Ganga Devi a dispute 
arose as to the right of inheritance. The 
plaintiffs contested the right of the daugh- 
ters in the mutation proceedings. At first 
the names of the plaintiffs were ordered 
to be mutated, but on an appeal by 
defendants Nos. i and 2 the property was 
mutated in their names. Thereupon the 
plaintilTs instituted the present suit. The 
suit was based mainly on the ground that 
the two brothers, Sunder Das and Kanhaya 
Lai, being joint, the property left by Sunder 
Dds went by the rule of survivorship to 
Kanhaya Lai and that the plaintiffs as the 
sons of Kanhaya Lai were entitled to it. 
The two daughters of vSunder Das, on the 
other hand, contended that the two bro* 
tilers, Sunder Das and Kanhaya Lai, were 
sejiarate, and that, therefore, they were 
entitled to inherit the property after the 
death of M usammat Ganga Devi. The 
main question to be decided in the case 
was whether the two brothers were joint. 
Among the legal objections raised on behalf 
of the defendants was a plea of res judicata 
set forth in paragraph 3 of their peti- 
tion, dated the 9th October 19x8 in these 
wo''ds : — 

Previously, in the Court of the Junior 
Subordinate judge, it was decided between 
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the parties that they are governed by Hindu 
Daw and that Kanhaya Dal and Sunder 
Das were not the members of a joint Hindu 
family. Therefore, section ii of the Civil 
Procedure Code operates as a bar to this 
suit/' 

This plea has been ^ven effect to by the 
lower Court and the suit has been dismissed. 
The plaintiffs have accordingly preferred 
this appeal. 

It is contended by Mr. M. S. Bhagat 
on behalf of the appellants that the rule 
of res judicata has been wrongly applied 
to this case by the Court below, inasmuch 
as the present plaintiffs and the present 
defendants were impleaded as co-defend- 
ants, for there was no dispute between the 
present plaintiffs and the present defend- 
ants on this question. It is, therefore, 
necessary to examine the facts and the 
pleas decided in the previous suit. That 
suit came up to the High Court and all 
the necessary facts are given in the judg- 
ments of the two Courts below and that 
of this Court, The facts as gleaned from 
those judgments may be summarised as 
below : — 

When Musammat Ganga Devi came into 
possession of the properties left by her 
husband. Sunder Das, she mortgaged a house 
and a shop by a registered deed, dated the 
6th May 1908, to one Ram Chand. In spite 
of the fact that Kanhaya Dal was then alive 
he raised no objection to the transfer. 
Shortly after Kanhaya Dal died and his 
death was followed by that of Musammat 
Ganga Devi. It appears that after the 
death of Musammat Ganga Devi the 
present plaintiff and Musammat Lachmi, 
the widow of Kanhaj^a Dal, took possession 
of the mortgaged house and shop without 
the permission of the defendants in the 
present suit. They were prosecuted under 
section 448, Indian Penal Code, and were 
fined. The Magistrate under section 522, 
Criminal Procedure Code, ordered the re- 
storation of the property trespassed upon. 
Finally, when the matter came up before 
the Chief Court on revision the conviction 
was upheld, but the Court declined to 
restore the possession of the property 
to the complainant, and directed her to 
seek her remedy in the Civil Court. It 
Was then that Ram Chand, the mortgagee 
instituted a suit on the strength of his 


mortgage for possession impleading de- 
fendants Nos. I and 2, the present plaintiffs 
and Musammat Dachmi as co-defendants. 
Defendants Nos. i and 2 confessed judg- 
ment, but the present plaintiff contested 
the suit pleading that the two brothers. 
Sunder Das and Kanhaya Dal, were mem- 
bers of a joint family, that the property in 
dispute was their ancestral properly and 
that Musammat Ganga Devi was not 
competent to mortgage it. Ram Chand 
the plaintiff, Musammat Bhopi and Musam- 
mat Viran, defendants Nos. i and 2, 
traversed their pleas. The following issues 
were struck, namely, (i) Were Sunder 
Das and Kanhaya Dal members of a joint 
Hindu family and was the property in 
suit their ancestral and ioint family prop- 
erty ? and (>) Was the mortgage for 
consideration and legal necessity ? 

The Trial Court after discussing the 
entire evidence on the record recorded the 
following finding - 

‘'All this shows that though Sunder Das 
and Kanhaya Dal never divided their 
ancestral projoerty they had separated and 
were no longer members of a joint Hindu 
family when Sunder Das died. I, there- 
fore, find upon the first is.sue that though 
the property in dispute was their un- 
divided ancestral property they were not 
members of a joint Hindu family.'’ 

It found on the question of consideration 
and necessity also in favour of the plaint- 
iff and decreed the suit. On appeal Mr. 
F. W. Skemp, District Judge, in Lis judg- 
ment, dated the i6th November 1918, up- 
held the findings of the Trial Court. Mr. 
Justice Broadway also in his judgment, 
dated the 5th November 1919, upheld the 
finding on the issue of jointness. 

Now, it is clear from the pleadings in 
the previous suit that a contention was 
raised between the present defendants Nos. 
I and 2 and the plaintiffs on the question 
of jointness of the family. It is also dear 
that without deciding this issue it was 
not possible to decide the question whether 
Musammat Ganga Devi had a right to 
mortgage the house and shop to Ram 
Chand plaintiff. In order, therefore, to give 
an appropriate decree to Ram Chand it 
was absolutely necessary to dedde the 
question and it was so dedded. 
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In the case of Ramchandra Narayan 
V. Narayan Mahadcv (i) it was held 
that where an adjudication between 
the defendants is necessary to give 
the appropriate relief to the plaintiffs, 
the adjudication will be res judicata bet- 
ween the defendants as well as between 
the plaintiff and defendants. But for this 
effect to arise, there must be a conflict of 
interests between the defendants and a 
judgment defining the real rights and 
obligations of the defendants inter se. 

Dr. Agirwala in his work entitled “ The 
Indian Practice II Edition, at page 66, 
states the rule on the point thus : — 

“ As regards parties arranged on 
the ^anie side, e. g., as co-defendants, an 
adj udication between them which is 
necessary to give the appropriate relief to 
the plaintiff is res judicata as between 
them, as well as between the plaintiff 
and the defendants, provided there is a 
conflict of interests between the defend- 
ants, giving rise to a distinct issue bet- 
ween them, and a judgment defining the real 
rights and obligations of the defendants/' 
Mr. M. S. Bhagat relied on the case of 
Fakirchand Lalluhhai v. Nagin hand Kali* 
das (2 . The facts of that case disclosed 
that ''a deposit of money in a firm was owned 
in equal moieties by D, and L. In a suit 
brought by D, in the High Court of Bom- 
bay to recover his moiety of the deposit, 
his brother L. who was a partner in the firm 
admitted his claim, but it was contested by 
the other partners, defendants Nos. i and 
2. Defendants Nos. 3 to 6 contended that 
they were not partners in the firm at all. 
The Court passed a decree against L. and 
defendants Nos. i and 2. The firm made 
losses and ceased to work. L., thereupon, 
filed the present suit in the Court of the 
Subordinate Judge at Surat for a dissolu 
tion of the firm and for taking its accounts. 
D. was made a party to the suit as i credi- 
tor of the firm. The defendants Nos. 3 
to 6 again contended wha. they were not 
partners in the firm. A question having 
arisen whethe the ontention was res judi- 
cata in the present suit ; — 

“Held, tha the iclief given to D. in the 

(1) II B. 216 ; II Ind. Jur. 301 ; 6 Ind. Dec, 
(N. S.) 142. 

ipt) 33 Ind. Cas. 423 } 40 B. 210 ; 17 Bom, 
R. iio«. 


earlier suit did not require or involve a de- 
cision of any case between the co-defendants 
and, therefore, the co-defendants were not 
to be bound as between each other by the 
Court’s proceeding and decisii.n which were 
necessary only to the decree which D, ob- 
tained.” 

In the above case the point was not 
necessary for the purpose of giving an 
appropriate decree to the plaintiff and 
any decision arrived at on the point bet- 
ween the co-defendants could not operate 
as res judicata. That case is clearly dis- 
tinguishable from the present case. In 
the present case it was not only necessary 
to decide the question of jointness between 
the co-defendants to grant an appropriate 
decree to the plaintiffs but it was absolutely 
impossible to decree the suit of the plaintiffs 
without finding that the two brothers were 
separate and that Musammai Ganga Devi 
had by that reason succeeded to half the 
joint properties. 

We are clearly of opinion that the view 
taken by the Court below is correct and 
that the suit has been rightly dismissed. 
We accordingly dismiss tlie appeal but 
without costs, as no one appears for the 
respondents. 

Moli Sagar, J.— (Noiimicr 21, 1922).— I 
entirely concur. I confess I felt very 
doubtful at first as to the soundness 
of the lower Court’s decision on ^e 
question of res judicaia, but after giving 
a very careful consideration to the 
arguments of Mr. Bhagat, and to the 
various authorities bearing upon the 
point, I have come to the conclusion that 
the view taken by the lower Court and by 
my learned brother is correct. I fully 
appreciate the argument that Courts are 
generally reluctant to extend the doctrine 
of res judicata to co-defendants, and, as 
observed by Vice-Chancellor Wigram in 
the case of CoWmgAaw v. Shrewsbury {Earl 
of) (3) : “If' the relie. given to the plaint- 
iff does not require or involve a decision 
of any case be-ween co-de.endants, the co- 
defendants Will not be bound as bei,w..en 
each other by any proceedmg which may 
be necessary only to the decree the plaint- 
ff obtains, ” but in the present case it 

(3) (1843) 15 I<. J. Ch. 441 ; 3 Hare 627 ; 67 
B. R. 530. 
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appears to me that all the conditions 
necessary under the law to make a previous 
decision binding between the co-del cndants 
have been fulfilled, and there does not 
appear to be any room for doubt that the 
present suit is barred. In order that a 
finding in a case be res judicata between 
co-defendants three things are necessary, 
(i) there should be a conflict of interest 
between co-defendants, (2) tliat it should be 
necessary to adjudicate upon tliat conflict 
in order to give appropriate relief to the 
plaintiff, and (j) that the judgment shoiild 
in fact determine the rights and liabilities 
of the defendants inter sc. 

That there was an active conflict bet- 
ween the two sets of defendants in the 
former litigation is admitted. It is also 
admitted that it was absolutely necessary 
to adjudicate upon that conflict to give an 
appropriate relief to the plaintiff. What is 
denied is that there was a decision in that 
litigation as to the rights and liabilities, of 
the defendants inter sc. I am afraid I am 
unable to appreciate this argument. An 
issue as to the jointness or otherwise of the 
family was distinctly raised, and evidence 
given by both sets of defendants in support 
of their respective cases. The finding of 
the Court was that a disruption in the family 
had taken place, and that the family was 
not joint at the death of Sunder Das, 
the father of the present defendants. Tliis 
was clearly a decision of the question raised 
as between the co-defendants, and the 
co-idefendants are, therefore, bound as bet- 
ween each other by the Court s proceeding 
and decision which was necessary to give 
the appropriate rehef to the then plaintiff. 

In my opinion the decision in the former 
litigation must be held to be res judi- 
cata of the question arising in the present 
suit, and I would, therefore, concur with 
my learned brother in holding that the 
appeal should be dismissed, 

Z. K, 

Appeal dismissed. 


PATNA HIGH COXIRT. 

Atreae from AppeivEate Order No, 161 
OF 1922. 

January 5, 1923. 

Present: — Mr. Justice Das and 
Mr. Justice Adami. 

SHEONANDAN CHOWDHURY 
— ^Appeeeant 
versus 

DEBI DAL CHOWDHURY and others 
— Ricsr OXDK NTS . 

Civil Procedure' Code [Act V ()/iijo8), $. 141, 0 . 
IX, r. O. XX J, r. ion ApfAiculion under 
O. XXI, r. mo, nature 0/—O. IX, r. 4, ap* 
plicalnhfy of. 

An application under O. XXT, r. 100 is not 
an application in execution proceedins^s, but i.s 
an original matter in the nature of a suit, and (.), 
IX, r. 4 ^volll(l apply to such an application by 
force of section 141 of the Code. [p. 480, col. 2; 
p. 487, col. I.] 

SatyaNarayanJ.al v. Gohind Sahay, 43 Ind. Cas. 
951: 3 P. E. J. 250; 4 r. E. W. 102/followed. 

Han Ckaran Ghosh wManmatha Nath Sen, 19 
Ind. Cas. 683; 18 C. W. N. 343; 41 C. i, distinguish- 
ed. 

Bhubaneswar Prasad Singh v. Tilakdhari Lai, 
40 lud. Cas. 637; 4 P. E. J. 135; {1919) Fat. 75 
(E. IE), not followed. 

vScction 14 1 of the Civil Procedure Code does not 
operate so as to make the provisions of 0. IX* 
r. 4 of the Code and all cognate provisions applic- 
able to execution proceedings, jp. 486, col. i-l 

2 'hakur Prasad v. Fakir Ullah, 17 A. loO; 5 M. E. 
J. 3; 22 I. A. 44; 6 Sar. P. C. J. 520; 8 Ind. Dec, 
(N. s.) 393, (P. C.), relied ui>on. 

Appeal from an order of the Subordinate 
Judge, Muzaffarpur, dated the lOth May 
1922, reversing an order of the Munsif, 
Hajipur, dated the 30th J une 1922. 

Messrs. S. M. Mullick and S. N. Ray, for 
the Appellant. 

Messrs. S. C. Miira and N. K. Prasad II, 
for the Respondents. 

JUDGMENT. 

Das, J. — This appeal arises out of an order 
passed by the learned Subordinate J udge ox 
Muzaffarpur on the i6th of May 1922. The 
respondents are the purchasers of the prop- 
erty in dispute at a sale held in execution 
of their decree. The appellant applied under 
the provisions of O. XXI, r. 100 of the 
Code for being put in possession of the dis- 
puted property. He contended that he 
was in possession of the property on his own 
account and he complained that he was 
dispossessed of the property by the respond- 
ents in execution of a decree which they 
had obtained against another peraon. tbm 
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application was dismissed for default on 
two different occasions. Ultimately, it was 
restored under the i^rovision of O. IX, r. 4 
of the Code ; and on the 5t]i August 1916, 
the claim of the appellant was allowed in 
the absence of the respondents. On the 2nd 
October 1920, the suit, out of which this 
appeal arises, was instituted by the respond- 
ents for recovery of possession ol the i)rop- 
erty in dispute. The suit was resisted b}" 
the appellant on two grounds, first, 011 the 
ground that it was barred by limitation, 
secondly, on tlie ground that the suit 
was not maintainable, as a previous 
suit b}" the plaintiff was allowed to be 
improperly withdrawn by the Court. 'J'he 
Court of first instance thought that the 
suit was well within time ; but he came to 
tlie conclusion that the order allowing the 
plaintiff to withdraw the suit with liberty 
to bring a fresh suit was without jurisdiction 
and in this view he dismissed the plaintiff's 
suit. On appeal, the learned >Subordinate 
Judge agreed with the view of the Court of 
first instance that the suit was not barred 
by limitation, but he differed from that Court 
as to the effect of the order allowing the 
plaintiff to withdraw the suit with liberty 
to bring a fre^^h suit. He thought that, 
however erroneous that order might have 
been, it could not be said that the order was 
without jurisdiction. He accordingly al- 
low^ed the appeal and remanded the case 
to the Court of first instance for disposal 
according to law. The present ap]ieal is 
against the order of the learned Subordinate 
Judge remanding the case for trial. 

The only question which we have to con- 
sider is, whether the Courts below are right 
in holding that the suit is not barred by 
lapse of time. The suit is pnma facie go- 
verned by Art. iiA of the Uimitatioii 
Act and the period of limitation provided 
in Art. iiA is one year from the date of 
the order. The suit was obviously institut- 
ed in order to avoid the effect of the order 
passed on the 5th August 191O. The suit 
itself was instituted on the 2nd October 
1920. Prima facie the suit. is barred by 
limitation ; but it was argued on behalf of 
the respondents that the order of the 5th 
August 1916 is a nullity and that he is en- 
titled to disregard that order and bring his 
suit within 12 years from the date he was 
dispossessed by the defendants, According 


to the learned Vakil, 0 . IX, r. 4 is not appli- 
cable to a proceeding under O, XXI, r. 100 
of the Code. He accordingly argues that the 
Court had no jurisdiction to restore the ap- 
plication which was presented under O. 
XXI, r. 100 after it had been dismissed 
for default. The learned Vakil main- 
tains that, that being so, the order 
of the 5th August 1916 allowing 
the claim of the defendants was without 
jurisdiction and null and void. The argu- 
ment advanced on behalf of the respondents 
is supported by the decision of the Calcutta 
High Court in the case of Hari Chavan Ghosh 
\\ ManmaUm Nath Sen (i) but is negatived 
by the decision of this Court in Satya Narayan 
Lul v. Cobiud SaJiay (2). The learned Vakil 
argues before us that the decision in Satya 
Narayau. Lat v. Gohind Sahay (2) has been 
overruled by the decision of the Special 
Bench in the case of Bhubaneswar Prasad 
Singh V. TUakdhari Lai (3). According 
to the contention of the learned Vakil we 
are conclusively bound by the decision in 
the case of Bhubaneswar Prasad Singh v. 
TUakdhari Lai (3) and that we are bound 
to hold that O. IX, r. 4 is not applicable to 
a proceeding under O. XXI, r. 100 of the Code, 

It is admitted by Mr. Susil Madhab MuB 
lick on behalf of the appelkuit that O. IX, r, 
4 of the Code of Civil Procedure does not, 
of its own force, apply to a proceeding under 
U. XXI, r. Kx) ; but he contends that he is 
entitled to apply O. IX, r. 4 to a proceeding 
under O. XXI, r. 100 by force of section 141 
of the Code. Section 141 of the Code runs 
as follows: — ‘'The procedure provided in 
this Code in regard to suits shall be followed, 
as far as it can be made applicable, in all 
proceedings in any Court of civil jurisdic- 
tion." In the case of Thakur Prasad v. 
Fakir U llah (4) the J udicial Committee 
pointed out that the proceedings spoken of 
in section 141 of the Code include original 
matters in the nature of suits such as pro- 
ceedings in Probate, guardianships and so 
forth and that they do not include execu- 
tions. It was also pointed out by the 
Judicial Committee that both from the Code 

(1) 19 Ind. Cas, 683; 41 C x ; 18 C. W* N 343. 

(2) 43 Iiid. Cas. 951; 3 P. J 250; 4P. W 102. 

(3) 49 Ind, Cas. 017; 4 P. L . J X33; (1919) Pat 75 

if I r A. loO; 5 M. k. J 3; 22 I. A, 44; 6 S«r, P. C, 
J. 3 >\; S Ind. Dec. (N. 8 ) 393 {P. C.). 
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itself and the provisions of the lyimitation institute a suit he has to establish the right 
Act, the legislature contemplated that there which he claims to the present possession 
might be a succession of applications for of the property.The question, in my oiJinioii, 
execution and that it was utdikely that the is not solved by a reference to the provision 
legislature should make O. IX, r. 4 applicable of O. XXI, r. 103 of the Code, 
to an execution proceeding, since it was open 

to the decree-holder to make a succession The question came up for decision in our 
of applications for execution. I regard the Court in Satya Narayan Lai v. Gohind Sahay 
decision of the Judicial Committee in (2). Mr. Justice Roe, in delivering the 

Prasad v. Fakir Ullah (4) as establishing that judgment of the Court, very properly pointed 
section 141 of the Code does not operate out that all that was decided by the Judicial 
so as to make the provision of O. iX, r. 4 Committee in Thakur Prasad v. Fakir Ullah 
and all cdgnate provisions applicable to (4) was that O. IX, r. 9 w'^as not applicable 
execution proceedings. to proceedings in execution and the learned 

But this conclusion, in my opinion, does Judge thought that the decision of the 
not decide the present case. The question J udicial Committee did not support the con- 
which we have to comsider is, whether a elusion that O. IX, r. 9 was not applicable to 
proceeding under O. XXI, r. 100 is a proceed- a proceeding under O. XXI, r. 100. The 
ing in execution. A.s to this I have expressed learned J udge pointed out that an applica- 
my opinion very frequently to the effect that tion under O. XXI, r. 100 is in the nature of 
an application under O. XXI, r. 100 cannot be a summary suit and that in ihat view the 
regarded as an application in execution. I provision of O. IX, r. 9 should apply to such 
have stated the reasons so fully in a recent an application. In my opinion, the case of 
case which came up before my learned bro Satya Narayan Lalv.GobindSahay(2)was qot- 
ther and myself that I do not think it ne- rectly decided and is binding on this Court, 
cessaty to repeat them. The case of Hari It was strongly pressed before us that Satya 
Charan Ghosh v. Manmatha Nath Sen (i) NarainLalv. Gobind Sahay {2) 
floes, indeed, support the argtiments of the ruled by the decision of the Special Bench 
respondents; but that case assumed, rather in the case of Bhubaneswar Prasad Singh v. 
than decided, that an application under O. Tilakdhari Lai (3) ; butl am unable to take 
XXI, r. 100 is an application in the view that it was within the scope of the 
an execution proceeding. The case of decision in the Special Bench case to over- 
Hari Charan Ghosh v. Manmatha Nath Sen rule Sataya N arayan La! v. Gohind Sahay (2). 
ii) is confessedly based on the decision of What is actually decided in the Special Bench 
the Judicial Committee in the case to which case is Ihat (). IX, r. 9 doe*^ not apply to an 
I have referred; but all that^the Judicial application under O. XXI, r. goof the Code. 
Committee decided is that the proceedings No doubt the arguments employed by the 
spoken of in section 141 of the Code include learned Judges deciding the case ot Bhuba- 
original matters in the nature of suits and neswar Prasad Singh v. Tilakdhari Lai (3) 
that they do not include execution. The apply with ecpial force to an application 
other ground upon which CAamfi GA05A under O. XXI, r. 100; but, though the 
V. Manmatha Nath Sen (i) is based is that decision itself is binding on me, I do not 
the order in a proceeding under O. XXI, r. think that I ought to be compelled to accept 
100 is not conclusive, but is subject to the that which logically follows from that deci- 
rightofthe person aggrieved to bring a suit: sion as equally binding on me, especially as 
but it seems to me that the right to apply I consider that the decision in Bhubaneswar 
under O, XXI, r. 100 does not stand on the Prasad Singh v. Tilakdhari Lai (3) needs 
same footing as a right to maintain a re-examination, 
suit, if the application under O. XXI, 

r. 100 is dismissed. AU that the appli- The whole problem is, whether 0 . TX, r. 4 
cant has to establish in a proceeding applies, by force of section 14T, to a proceed- 
under O. XXI, r. 100 is that he was ing under O. XXI, r. 100. Now, an applica- 
possessed of the property on his own account tion under O, XXI, r. too is not an applica- 
or on account of some other person than the tion in execution proceedings, but is an ori- 
judgmeut-debtor; but if he is compelled to glnal matter in the nature of a suit, and 
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Ui my opinion, the decision of the Judicial 
Committee in the case cited is an authority 
lor the proposition that O. IX, r. 4 would 
apply by force of section iji to original 
matters in the nature of suits. 

I am unable to look upon the order of the 
5th August 1916 as a nullity. That f)eing 
so, the suit, which was instituted on the 2nd 
October 1920, was clearly barred by limita- 
tion under the provision of Art. ii A of the 
lyimitation Act. I would accordingly allow 
the appeal, set aside the order passed by the 
learned Judge in the Court below, and res- 
tore the decree passed by the Court of first 
instance. The appellant is entitled to his 
costs throughout. 

Adami, J. —I agree. 

w. Cv A. & N. H. Appeal allowed. 


LAHORE HIGH COURT. 

Crvii, Revision Petition No. 581 of 
1922. 

January 19, 1923. 

Pyescnt'--Ux. Justice Abdul Raoof. 
The colony FLOUR MILLS COMPANY, 
LrMiTED, LYALLPUR, through 
MIAN MUHAMMAD, Manager- 
Defendant — Petitioner 
versus 

The Firm Bhai SANT SINGH-BHAC- 

WAN SINGH, THROUGH BHAGWAN 
SINGH— Pi aintiff— Respondent. 

Civil Procedure Code {Act V of 1908), 55. 20, 115 
Jurisdiction, decision as to— Revision. 

Where, on the objection of the defendant that 
the Court has no jurisdiction to entertain the suit, 
the Court decides that it has jurisdiction the order 
of the Court does not amount to a decision of a 
case within the meaning of section 115 of the CivU 
Procedure Code and no revision lies against it. 

Sawan Mai v. Kanhaya Lal-Gopal Das 5<) lud. 
Cas. 680; 40 P. W. R. 1921, Makhan LaUParsoHam 
Das V. Chunni Lal^Brij Lai, 47 Ind. Cas. 610; 16 
A. L. J. 777; 41 A. 42 and Buddhoo Lai v. Mewa 
Rani, 63 Ind. Cas. 15; 43 A. 5O4; 19 A. E. J. 558 
(P\ B.), relied on. 

Petition, under section 44, Act IX of 1919, 
for revision of the order of the Senior Sub- 
ordinate J udge, Rawalpindi, dated the 19th 
June 1922. 

Sheikh Niaz Muhammad, for the Peti- 
tioner. f 

Mr. M. S. Bhaga:, for the Respondeat* 


JUDGMENT. — The suit was instituted 
in the Court of the Senior Subordinate 
Judge, Rawalpindi, for recovery of earnest 
money and damages. The defendant ob- 
jected that the Court at Rawalpindi had no 
jurisdiction to decide the case. The Court 
found that the contract had been entered 
into at Rawalpindi and the delivery of goods 
was to be made at Rawalpindi and that, 
therefore the cause of .action had arisen 
at Rawalpindi. The learned Senior Sub- 
ordinate Judge accordingly overruled the 
objection raised by the defendant. 

Against this order the present application 
for revision has been presented. At the 
hearing Mr. M. S. Bhagat, Counsel for the 
respondent, raised a preliminary objection 
to the hearing of this petition of revision 
00 the ground that the order complained 
o." is merely an interlocutory order and as 
such is not open to revision. In my opinion 
there is force in this contention. In the case 
of Sawan Mol v. Kanhaya Lal-Gopal Das (i) 
Mr. Justice Martineau held that, “ where 
on the objection of the defendant that the 
Court has no jurisdiction to entertain the 
suit the Court decides, it has jurisdiction, 
the order of the Court does not amount to 
a decision of a case and no revision lies 
against it.” This, in my opinion, lays down 
the correct rule. I, myself, sitting singly as 
a Judge of the Allahabad High Court, ex- 
pressed a similar opinion in the case of 
Makhan Lal-Parsoitam Das v. Chunni Lal- 
Brij Lai (2). My decision was approved of 
by the majority of the Judges of the P'ul!, 
Bench who decided the c&sc oi Buddhoo Lai 
V. Mewa Ram (3). 

Mr. M. S. Bhagat has further contended 
that this Court ought not interfere with the 
order in revision, because it will be open to 
the petitioner to raise this question in 
any appeal which he may file to this 
Court against the final decree. It has been 
held repeatedly that a High Court ought 
not to entertain an application for revision 
where any other remedy is open to the 
petitioner. I allow the preliminary objec- 
tion and dismiss the application with 
costs. 

z. K. Application dismissed. 

(i) 59 Ind. Cas. 680: 40 P. W. R. 1921. 

/2) 47 Ind. Cas. 610; 16 A. I,. J. 777; 41 A. 42. 

(3) 63 Ind. Ca,s. 15; ^3 A. 361; 19 A. L. J. 553. 
(F. B.). 
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RAM CHARITARA V. MOHAN DEI. 

ALLAHABAD HIGH CODBT. 

Second Civn, Appeal No. 426 of 1921. 

January 9, 1923. 

Present: — Mr. Justice Ryves and 
Mr. Justice Daniels. 

RAM CHARITRA — Plaintiff — Appellant 
versus 

Musammat MOHAN DRI and another — 
Defendants — Respondents. 

U. P. Land Revenue {Act III 0/1901), 233 

{k) — Partition hy Revenue Court — Civil suit to dis- 
turb title established in partition, maintainability of . 
In partition proccedingvS, started inigii.the plaint- 
iff was ordered to establish hivS proprietary title in 
a Civil Court. He instituted a suit whidi was dis- 
missed by the First Court but was decreed by the 
lower Appellate Court on 9th April 1912. In 
between the decisions of the two Courts, the parti- 
tion proceedings were completed. The plaintiff 
took no steps to bring the decision of the Civil 
Court to the notice of the Revenue Court either 
before or after tha completion of the partition pro- 
ceedings. In 1918 he sued for the recovery of 
possession of his share ; 

Heidi that section 233 {k) barred the suit. 

Second appeal from a decree of the Sub- 
ordinate Judge, Basti, dated the 2nd 
November 1920. 

Mr. G. L, Agarwala, for the Appellant. 

Mr. Harnandan Prasad ^ for the Respond- 
ents. 

JUDGMENT. — This appeal raises an un- 
usual point of law and has, therefore, been 
referred to a Divisional Bench for disposal 

Musammat Mohan Dei, one of the proprie- 
tors of a mahal. applied for a perfect parti- 
tion under the Dand Revenue Act sometime 
in 1911. Ram Charitra, the plaintiff-appel- 
lant here, filed an objection claiming that 
he was a proprietor of an eight-pies share 
in the mahal of which partition was sought. 
The Revenue Authorities proceeded under 
section iii (&) of the Dand Revenue Act and 
directed him to establish his claim in the 
Civil Court. Ram Charitra accordingly 
brought a suit but that suit was dismissed 
on the 29th November 1911. He appealed 
and the Appellate Court reversed the Trial 
Court's decision and gave him a decree de- 
claring him entitled to the declaration which 
he sought. This was on the 9th April 1912. 
After the decision of the First Court and 
before the decision of the Appellate Court it 
appears that partition proceedings were 
completed. It must be the case that Ram 
Charitra took no steps to inform the Revenue 
Court either that he intended to appeal or 
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had appealed against the decision of the 
Trial Court, Nor did he take any step .<5 even 
after the case was decided in his favour by 
the Appellate Court, in the Revenue Courts, 
either by way of appeal or by an application 
for review. On the 17th January 1918, 
that is, seven years afterwards, he brings 
this suit for the recovery of possession of the 
eight-pies share which he claimed. His 
plaint entirely ignores the partition and his 
claim is based on the decision of the Appel- 
late Court in 1912. The only defence to 
the suit with which we are now concerned 
was, that it was barred by section 233 (k) 
of the Land Revenue Act. This was the 
view taken by the lower Appellate Court 
and, in our opinion, it was right. Section 233 
provides that no person shall institute any 
suit in the Civil Court with respect to any 
of the following matters : — 

Paragraph (A;): Partition or union of 
mahal except as provided in section iii and 
section 112. 

This suit is clearly not a suit such as is 
contemplated by section iii of the Land 
Revenue Act. No doubt the former suit 
was, but this suit clearly is not. It has 
been held in a series of rulings by this Court 
that section 233 (^) bars a suit in the Civil 
Court wliich attempts to disturb the title 
to land as established in a partition in the 
Revenue Court. The result is the appeal 
fails and is dismissed with costs. 

s. D. Appeal dismissed. 
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DCKHIT OJHA y. JANKI SINGH. 

PATNA mOH COURT. 

ArPEAi, FROM Original Decree No. 48 of 

IQiO. 

January 9, 1923. 

Present: — Mr. Justice Das and Mr. Justice 
Kulwant Sahay. 

DUKHIT OJHA and others - Defendants 
1ST Party — APFE r.r.AN'i'B 
versus 

JANKI SINGH and others— Pi aintiffs 
— Respondents. 

Hindu Law — Joint family Debit, - Legal tieces- 
sity — Lofig senes of teaiisachons - Proof , naiure of 
— Judgment-debt — Prim a facie ptoof of necessity. 

In determininjj: the existence ot lei^al necessity 
for debts contracted by a Hindu joint family, 
where there has been a loni; scries of trans- 
actions, it is not always possible to prove 
exactly the purpose for which any particular item 
was borrowed, and, in such a ca.se. it will be sufficient 
for the creditor to .show that the family was in 
chroni'! need of money, and that the moneys 
were advanced on the re})re.sentation of the mana- 
ger that they were needed for objects of necessity. 

491, col. 'i. I 

Where the necessity arises from the pressure of 
a judgment-debt, the person dealing with the mana- 
ger of a joint family is entitled to treat the judgment 
as prima facie proof of necessity, and he is under 
no obligation to go tiehind the judgment in order 
to inquire whether the debt covered by the decree 
was for legal and binding necessity of the family, 
[p. 491, col. i.J 

Appeal from a decision of the Subordinate 
Judge, First Court, Muzaffnrpnr, dated the 
31st May 1919. 

Mr. S. C. Mitra, for the Appellants. 

Messrs. A. A^. Sinlia and A. N, SinJta, for 
the Respondents. 

JUDGMENT. 

Kulwant Sahay, J. — The suit out of which 
the present appeal arises was instituted by 
the plaintiffs-respondcnts to enforce two 
mortgage-bonds, dated btli March 1905 and 
15th July 1908, executed by three brothers, 
Dukhit Ojha, MahguOjha and, Kuldip Ojha, 
who are defendants Nos. i to 3 in this case. 
Defendants Nos. 4 and 5, Ramdeo Ojha and 
Raniasis Ojha, are the minor grandsons 
of Dhukit Ojha and they have been joined 
in the suit on the allegation that all the five 
defendants form members of a joint Hindu 
family and the mortgages were executed 
for the necessities of the family. D^endants 
Nos. 6 and 7 are subsequent purchasers and 
mortgagees of some of the mortgaged prop- 
erties and they did not appear and contest 
the suit* 


The defence of the defendants Nos. i and 3 
was that they w^ere separate from the defend- 
ant No. 2 ; that the bonds in suit were not read 
over to them and they did not know the con- 
tents thereof ; that the debts for the satis- 
faction whereof the mortgages in suit were 
executed were the personal debts of the de- 
fendant No. 2, Mahgu Ojha, and they merely 
signed the bonds in suit as sureties, and re- 
ceived no consideration for the same. De- 
fendant No. 2 also alleges separation and 
denies receipt of the whole of the considera- 
tion money. The real defence in the suit was 
by th:^ minor defendants Nos. 4 and 5 who 
did not admit the execution of the bonds 
and alleged that they were not benefited 
thereby, and that the same were not bind- 
ing on the family property. They further 
alleged that their father, Rupdawan Ojha, 
the son of Dukhit Ojha. was living separate 
from his father, and that there was no legal 
nccessit}^ for the mortgages in suit. 

The learned Subordinate Judge held that 
the family was not .separate as alleged ; that 
the bonds were executed by the defendants 
Nos. I to 3 with full knowledge of their con- 
tents ; and on receipt of the consideration 
money ; that the loans advanced were for legal 
and justifying family necesvsitics; that one of 
the minor defendants was not born on the date 
of the bonds in suit ; and that the other minor 
defendant was born before the second bond 
but the transaction for which that bond was 
executed took place before his birth, and 
therefore, the minors could not object to the 
validity of the mortgages; and he accord- 
ingly made the usual preliminary decree 
for sale. 

The defendants Nos. i to 5 appeal and 
the contentions raised on their behalf in this 
appeal are: — That there was no legal neces- 
sity for the mortgages in suit and that the 
minors, although not born on the date of the 
bonds, weie still entitled to question the 
validity thereof, as their father Rupdawan 
Ojha was then living and he could question 
the validity thereof. 

As regards the first contention raised on 
behalf of the appellants it will be observed 
that the defendants Nos. I to 3 being the 
executants of the mortgage cannot raise the 
question as regards the validity thereof or 
the execution of legal necessity and the 
question can only be raised on behalf pf the 
jninoi defendants. 
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The first bond, dated the 6th March 1905, 
was for a consideration of Rs. 775 which was 
made up as follows: — 


Rs. A. P. 

I. Sum due on a prior bond, dated 
19th May 1903, executed by Mahgu 
Ojha and Bukhit Ojha in favour of the 
plaintiffs for a sum of Rs, 215 . . 273 6 3 

This sum of Rs. 215 was made up 
as follows : 


Rs. a. p. 

(1) Sum due on a 
simple bond, dated 8th 
July, 1901, executed by 
Mahgu Ojha in favour of 
plaintiffs for a sum of 

Rs. 33 . . 47 10 6 

(2) Sum due on a sim- 
ple bond, dated 4th August 
1901, executed by Mahgu 
Ojha in favour of the 
plaintiffs for a sum of 

Rs. 25 • • 35 S o 

(3) Cash taken for the 

mamage of Dukhit’s 
daughter . . 132 7 3 


Total . . 215 9 9 


II, Sum due on a bond, dated 4th 
March 1904, for Rs. 125 executed by 
Dukhit Ojha and Mahgu Ojha in favour 
of the plaintiffs . . 143 12 o 


The second bond, dated the 15th July 1908, was 
for a sum of Rs. 1,350 otdy which was made up 
as follows : 

I. To pay off a simple bond, dated 
iGth May 1906, for Rs. 275 executed 
by defendant No. 2, Mahgu Ojha in 

favour of the plaintiffs . . 355 7 ^ 

This sum of Rs. 275 was 
made up as follows : 

Rs. a. p. 

(1) To pay off a sim- 
ple mortgage, dated 8th 
July 1905, executed by 
Mahgu Ojha in favour of 
the plaintiffs for a sum of 
Rs. 49 to meet the expenses 

of the joint family . . 54 10 o 

(2) To pay off a simple 

unregistered bond, dated 
2nd June 1905, executed 
by Mahgu Ojha in favour 
of the plaintiffs for a sum 
of Rs. 41 only to meet 
necessary household ex- 
penses and cost of cultiva- 
tion of the joint family . . 45 14 o 

(3) Cash taken for the 
marriage expenses of 

Mahgu’ s daughter . . 174 8 o 

II. To pay off a simple mortgage, 
dated 26tli November 1906, executed by 
Mahgu Ojha in favour of one Titai Singh 

for a sum of Rs. 83-5-0 . . 99 12 o 

(This sum of Rs. 83-5-0 was made up of 

Rs. 43-5-0 due to the said Titai Singh 

under a previous bond of 26th June 

1906, and a cash advance of Rs. 40 to 

meet the expenses of an aj)peal which 

was to be filed in the High Court). 

III. To pay up the mortgage-decree 

of Maniar Ojha . . 864 3 o 

IV. Cash . . 30 10 o 


(This sum of Rs. 125 was borrowed to 
pay a prior simple bond, dated 3rd Sep- 
tember 1903, for a sum of Rs. 35 execut- 
ed by Mahgu Ojha and a cash advance 
of Rs. 87 odd for the purpose of a suit). 

III. Sum due on a promissory-note 
executed by Dukhit Ojha and Mahgu 
Ojha in favour of the plaintiffs on the 
i6th of January 1905 for a sum of 
Rs. 20 • . 206 10 

(Out of this sum of Rs. 200, Rs. 100 was 
taken to meet the cost of an appeal in 
the High Court and Rs. 100 to pay the 
decree of one Amir Chand on a prior 
mortgage). 

fc IV. Cash taken for payment to one 
Amir Chand in satisfaction of a decree. .132 o 

Cash for family expenses . • 19 3 


Total • • 775 0 


Total . . 1,350 o o 

From the above statement of the trans- 
actions between the parties it appears that 
the transaction which the plaintiffs began 
sometime in the year 1901 and the bonds in 
suit were executed mostly to pay off prior 
o debts incurred by Mahgu Ojha and Dukhit 
Ojha. It has been contended that the prior 
debts were mostly the personal debts of 
Mahgu Ohja, but it has been found by the 
learned Subordinate Judge, and the finding 
has not been challenged before us, that the 
three brothers, Dukhit, Mahgu and Kuldip, 
o were joint and the defendants Nos. 4 and 5 
are still joint with them ; and the fact of 
9 Dukhit and Kuldip j oining in the execution of 
_ the bonds in suit is, in my opinion, sufficient 
to hold that they having accepted the validity 
0 of the prior debts and agreed to mortgage 
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the family properties for payment thereof, 
is sufficient indication of the fact that the 
prior debts were for family necessities. The 
earliest of these debts is of the year iQOi, 
and it appears that there have been a long 
series of borrowings by the family of small 
sums of money, and the plaintiffs appear 
to be the family Mahajan who used to ad- 
vance money from time to time as occasion 
arose. Plaintiff No. i has given his evidence 
in the case and he says that on every occa- 
sion he made enquiries about the necessities 
for the loan, he enquired from the defendants 
first party and from other people in the vil- 
lage and other creditors of the defendants 
first party. There is evidence on the record 
to show that there was a real pressure upon 
the estate and that money was required for 
the marriage of the daughters of Dukhit and 
Mahgu. Some of these loans were incurred 
to pay off the decrees of creditors at a time 
when the family property was about to be 
sold in execution of those decrees. Where 
there has been a long series of transactions 
it is not always possible to prove exactly 
the purposes for which any particular item 
was borrowed, and, in such a case, it wnll be 
sufficient for the creditor to show that the 
family w^as in chronic need of money and 
that the moneys were advanced on the re- 
presentation of the manager that they were 
needed for such objects. Moreover, where 
the necessity arises from the pressure of a 
judgme?it-debt, the person dealing wilh the 
manager of a joint family is entitled to treat 
the judgment as prima facie proof of necessi- 
ty and he is under no obligation to go behind 
the judgment in order to enquire whether 
the debt covered by the decree was for legal 
and binding necessity of the famil^^ The evi- 
dence adduced in the case is, in my opinion, 
sufficient to prove that the debts covered 
by the mortgages were for valid and justi- 
fying family necessities and that the plaint- 
iffs advanced the loans after a careful and 
bona fide enquiry and honest belief in 
the existence of the necessities. In my 
opinion, the learned vSubordinate Judge has 
come to a correct finding on these points, 
and the minor defendants are equally liable 
with the defendants Nos. i to 3 for the debts 
covered by the mortgages in suit and the 
properties mortgaged thereunder are liable 
to be sold. 

In this view of the case, it is not necessary 

to consider the question as to whether the 


minor defendants who were not born at the 
time of the mortgages can question the 
validity thereof or wdiether the mortgages in 
suit were executed for debts which under the 
law can be treated as antecedent debts. 
The debts having been found to have been 
incurred for valid family necessities the 
mortgages are valid and binding on the family 
properties, and the decree made by the Court 
below must stand. The appeal is, therefore, 
dismissed with costs. 

Das, J. — I agree. 

w. c. A. Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Second Civie Appeal No. 493 of 1921. 

December 15, 1922. 

Present: — Mr. Prideaux, A. J. C. 

GANPAT — Plaintiff — Appellant 
versus 

Firm of BISSRSSARLAL-GOVINDRAM, 
owners Hardatta and Bissessarlal 
Defendants — REvSpondents. 

Hindu Law — Step-mother, whether guardian 
de jure — I'ransaction by de facto guardian — 
Legality — Test - Powers of delegation. 

Although under the Hindu Law, a step-mother 
is not the de jure guardian of her minor 
step-son, where she is the guardian de facto^ 
she has power to enter into transactions 
such a.s a prudent manager of the property 
would have entered into for legal necessity or 
benefit of the minor, and such transactions will 
be upheld by the Courts, [p. 494, col 2 ] 

Vithu V. Devidas, 51 Ind. Ca.s. 943; 15 N. L. R. 
55 and Mata Din v. Ahmad AH, 13 Ind. Cas. 976; 
34 A. 213; 23 M. L. J. 6; 16 C. W. N. 338; ii M. L. 
T J45; (1912) M. W. N. 183; 9 A. L. J. 215, 15 C. 
L. J. 270; 14 Bom. L. R. 192; 15 O. C. 49; 39 1 . A. 
49 (P. C.) , referred to. 

Husen v. Rajaram, 26 Ind. Cas. 813; 10 N. L R. 
133, disapproved. 

A de facto guardian of a minor has power to 
delegate his authority to an agent, [p. 495, col. i.j 

Appeal from a decree of the Additional 
District Judge, Wardha, in Civil Appeal 
No. 108 of 1920, dated the 9th July 1921. 

Dr. H. S, Gour and Mr. M. B, Niyogi, 
for the Appellant. 

Mr. D. N, Kharcy R. B., for the Respond* 
ents. 

JUDGMENT.— The appellant in this ease 
is a co-sharer and Lambardar of Khel C 
of Monza Paakwadi or Wardha, He sues, 
stating that the .site on which defendants’ 
houses stand formed part of his sit fidd 
No. 28. The plaintiff contends that he 
attained majority on asth August 19x6. 
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The houses were built when he was a minor, 
defendants being in possession of the site 
for the last four or five years. He claims 
possession. 

Defendants denied that field No. 28 was 
sir or that it belonged to plaintiff. They 
put in a map showing the plots marked 
A , B and C which are all in suit. As regards 
the plot A, a license to build on it and on 
another plot was granted to defendants in 
IQ 16 on payment of Rs. 312 by the plaint- 
iff's step-mother Baijabai, his dc facto and 
de jure guardian. As regards the plot B, 
Baijabai granted a license to one Fatte- 
chand in 1906 on receipt of Rs. 60. 
Fattechand built on that site and sold it 
to defendants in 1908 with his right to the 
site. Then, in iQir, they obtained Baijabai's 
consent to the transfer paying that 
lady Rs. 20 as consent mone^^ With 
regard to the plot C it was pleaded that 
it was granted them on payment of Rs.30 
in 1911. These transactions were by Baija- 
bai for necessity and benefit of the minor. 
They were entered into in the course of the 
family business. Other pleas were set up 
which are stated in the issues. Plaintiff, 
in reply, admitted that Baijabai was his 
de facto guardian, and pleaded that the 
licenses being of sir land required the sanc- 
tion of the Commissioner. The following 
issues were framed which cover the points 
at variance between the parties :- 

(1) Whether field No. 28 has fallen to 
the plaintiff's share in a partition with his 
co-sharer as alleged ? 

(2) Whether the site in suit is a part of 
field No. 28 ? 

(3) Whether the site in suit is sir or whe- 
ther it is declared ahadi site ? 

(4) Whether the site in dispute was given 
for consideration of i6th June 1906 and 
on 30th July T911 to the firm of Bissessarlal- 
Bhagwandas for building purposes on terms 
similar to those on which ahadi sites are 
held for building purposes under the pro- 
visions of the wajib-uUarz as contended by 
defendant ? 

(4a) Whether Baijabai was the de facto 
and de jure guardian of plaintiff when 
the transactions were entered into ? 

(5) Whether the site B marked on the 
defendant's map of the site in dispute was 
given to one Fattechand on conditions men- 
tioned in Issue No. 3 above ? 

(6) Whether tbe_said Fattechand had 


built on the land B and whether he has 
sold the site and building to the defend- 
ant for consideration on 23rd July iQoS ? 

(7) Whether plaintiff’s agent, Sonba, and 
plaintiff's mother, Baijabai, consented to 
the transfer by Fattechand for consider- 
ation on 30th July 1911 as contended by 
the defendant ? 

(8) Whether the transactions mentioned in 
Issues Nos. 4, 5, 6 and 7 are binding on the 
plaintiff for the reasons stated by the de- 
fendant in paragraph 4 of his written 
statement ? 

(q) If the site in dispute be recorded as 
ahadi can plaintiff eject the defendant ? 

(10) If the plaintiff succeeds in getting a 
decree for ejectment, is he liable to com])en- 
sate tlie defendant for the nature of the 
structure and the well on the site as contend- 
ed by the defendant ? If so, what is the 
value of the said structure and the well ? 

(12) If the transfer of the site in suit for 
building purposes be proved is it 
void for want of sanction of the Collector 
and on the ground that it contravenes 
the provisions of law forbidding the use 
of sir for non-agricultural purposes ? 

(13) Whether the rent of the site in suit 
was recovered by the plaintiff’s agent Kashi 
Nath on 20th July 1917? If so, did it 
amount to ratification of the transactions 
entered into with the defendants regarding 
the site in suit during plaintiff’s minority ? 

(14) To what relief is the plaintiff entitled? 

The lower Court's findings are these. 

I quote from the judgment of the lower 
Appellate Court. 

(1) The field No. 28 fell to plaintiff's share 
and belongs to him. The plot in suit forms 
part of No. 28/2. In the vSettlement 
of 1891-92 No. 38 was sir, but it has been 
ahadi since the current Settlement of 1909-10. 

(2) Baijabai 's agent Sonba gave to the 
defendant's firm plot A in 1906 and plot C 
in 1911 for consideration. The transactions 
were in the nature of a lease coupled with a 
license to build. 

(3) Baijabai was a guardian. She 

was not a de jure guardian of the plaintiff. 

(4) The giving of plot B to Fattechand 
is not proved. The sale of the house by 
Fattechand to defendants in 1908 is prov- 
ed. The consent is proved. 

(5) The transactions in question were 
not prudent. They were not justified by 
necessity or benefit of the minor. 
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(6) The suit is not time-barred. 

(7) The transactions are void ab initio. 

(8) The defendants spent Rs. 800 on the 
houses and Rs. 200 on the well. They are 
not entitled to claim any compensation. 

(9) There was no ratification of the trans- 
actions by the plaintiff. 

(10) The plaintiff can eject the defend- 
ants. 

The claim was decreed, the defendants 
being directed to vacate the site within 
three months. 

In the lower Appellate Court two addi- 
tional issues were framed : (i) Had Sonba 
express or implied authority from Baija- 
bai to grant licenses and leases and to exe- 
cute documents in connection therewith ? 
(2) Was Baijabai competent to grant such 
authority to Sonba in respect of the minor's 
estate ^ 

The lower Appellate Court finds that 
Sonba Mahimaji was managing the minor 
plaintiff's estate on behalf of J^aijabai, 
his de facto guardian, Sonba holding a 
general power-of-attorney from Baijabai. 
The granting of leases and licenses in res- 
pect of culturable land in the vicinity 
of the town of Wardha for building 
purposes has been the family business 
from the time of jjlaintiff's grandfather. It 
was held that Sonba had implied authority 
from Baijabai from 1904 and express autho- 
rity from 1908 to grant licenses and leases 
and to execute documents in connection 
therewith. Dealing with the question of 
Baijabai's competence to confer authority 
upon the agent, the Court writes 

“ The circumstances of the present case, 
however, were rather peculiar. Baijabai 
assumed the management, as she was 
plaintiff's step-mother and as he was living 
with her. Sonba was her daughter’s son- 
in-law. He was her relative, and a 
near relative and not a stranger. She 
has admitted in the witness-box as 
appellant's witness No. 7 that she 
had confidence in Sonba. As between 
the two, Sonba was much more com- 
petent than Baijabai to manage the 
pioperty in an efficient and able manner. 
Baijabai was illiterate and being a 
female necessarily lacked the freedom of 
movement and intercourse which male 
possesses. While Sqnba was a literate and 
experienced man whose ^expenence of the 


world equipped him for efficient management 
of the minor's estate. Then the manage- 
ment of the estate involved the carrying 
on of the family business of granting leases 
and licenses of cultivable land for building 
purposes and the management of the vil- 
lage in general. Having regard to all these 
circumstances, it seems to m3’' mind that 
the delegation of duties was under the 
circumstances necessary and highly desir- 
able from the standpoint of the minor's 
interests and the interests of his estate. 
The conferral of the authority did 
not, therefore, involve any violation of the 
principle enunciated in section 47 of the 
Trusts Act, which principle will ordinarily 
regulate powers of a de facto guardian. I 
hold that Baijabai was under the circum- 
stances competent to confer the autho- 
rity on Sonba and that she did well 
in granting the authority expressly or im- 
pliedly to Sonba." 

The Judge further held that the defend- 
ants' claim that they had license for build- 
ing and not a building lease was well-found- 
ed. The latter would involve the transfer of 
an interest in immoveable property and 
could only be made b}^ a registered instru- 
ment ; while the former involved no such 
transfer and needs no registration or even 
writing: Narsingdas v. Ratan Lai (i). 
He held that Sonba granted a mere 
license and not a lease. The finding 
of the lower Court as regards plots A and 
C was upheld and Baijabai 's consent to the 
transfer of plot B by Fattechand to defend- 
ants was held established and it was held 
that there was no doubt that Fattechand 
took the plot B with the permission of Sonba. 
As the three grants of the plots were licenses 
and not leases, no question as regards the 
Collector's sanction could arise. 

In dealing with the main point in the 
case whether Baijabai was competent 
to grant the licenses in question the 
lower Appellate Court, after a careful 
scrutiny of the authorities on the subject, 
has come to the conclusion that she 
could and that such grants of licensee 
were for the benefit of the minor's estate^ 
The Judge holds that it has not been estab- 
lished that there was unavoidable necessity 
for the said transactions, but after dealing 

(I) 34 Cas. 471 ; 12 N, 1^, R. 75 * 
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at length with the circumstances which led 
to the granting of the licenses on the sites 
in suit the Judge finds that, during Baija- 
bai's management of the minor's estate, she 
acquired for the plaintiff immoveable 
property valued at least at Rs. 26,611 
to which may be added money invest- 
ed in money-lending business, a chawl 
built in plaintiff's minority, Dehlaj built 
in his minority, khota and bungalow near 
Ramnath's garden built in his minority, 
in the same period money spent on his 
marriage and his father's debt paid off, 
making the total of over Rs. 45,000. 
There was another fact which made 
these grants of liceUvSes prudent transactions. 
There is evidence to show that since 1906 
the compulsory acquisition of lands in the 
village of Palakwadi under the Band Ac- 
quisition Act was under contemplation, the 
idea was to furnish the town with build- 
ing sites, and it was beneficial to the plaint- 
iff's interests and the interests of his estate 
for his guardian to give these licenses 
rather than let the land be acquired by the 
Government. 

Dealing with all necessary facts the 
Judge came to the conclusion in an interest- 
ing and a painstaking judgment that the 
appeal must be affirmed and he set aside 
the decree of the lower Court and dismissed 
the plaintiff's suit. Hence the present 
second appeal. 

Though the memorandum of appeal con- 
tain no less than 15 grounds, the only ques- 
tion, argued here are, whether the de facto 
guardian Baijabai had through Sonba the 
power to grant these licenses, and, if she 
had, whether the giving of the licenses 
were prudent acts done in the ordinary 
course of family business and for the bene- 
fit of the minor. 

It is contended as regards the de facto 
guardian's power, that she did not possess 
this power, and the following cases were 
quoted in support of the proposition 
argued : Husen v. Rajaram (2), which lays 
down that an alienation of the property 
of a minor by a person who is that 
minor's guardian de facto but not de jure 
is not merely voidable but absolutely 
void ; Vithu v. Devidas (3), which states 
toat under the Hindu Baw the step-mother 

(i:) Ind, Cas. 813 ; 10 N. L. R. 133. 

(3) 51 Cas. 943; IS N. R. 55. 


[1923' 

is not the natural guardian of the minor 
step-son; and Mata Din v. Ahmad Alt 
(^) dealing with a case of Muhammadan 
Law. 

It seems to me that the principle enun- 
ciated in Husen v. Rajaram (2) has been too 
widely stated. A step-mother, no doubt, is 
not the de jure guardian of a minor step-son 
but she may be his de facto guardian and, 
looking to the cases quoted by the learned 
Judge of lower Appellate Court in para- 
graphs 10, II, 12 and 13 of his judg 
ment, I have no doubt that the correct 
law is that when such transactions are such 
as a pudent manager of the property 
w'ould have made and are covered b)^ legal 
necessity or benefit to the minor they can 
be upheld. There is ample proof that 
Baijabai managed the CwState of the present 
appellant prudently. vShe increased the 
value of that estate very much. From 
the time of plaintiff s grandfather it was 
usual, as it is in the case of ground landlords 
of a rising town, to grant licenses and leases 
for building purposes. Baijabai continued 
what the family had been doing. It is 
no argument to say that if these licenses 
had not then been given, plaintiff 
would have gained more ; for, as found, 
there was a danger of Government acquir- 
ing the vacant land, and once it had been 
acquired no future profits could have 
accrued to the plaintiff. I agree with the 
lower Appellate Court in thinking that 
Baijabai as de facto guardian had power 
to make or to extend the licenses cover- 
ing the sites in suit. 

It is next contended that she had no 
power to delegate this authority to 
Sonba. The Privy Council case of 
Bonnerji v. Sitanath Das (5) is 
quoted by the appellant's Counsd as 
an authority in support of the argu- 
ment that Baijabai could not delegate 
the power of granting licenses to 
her agent. From 1908 that agent had 
written power to grant these licenses. 

(4) 13 Ind. Cas. 976 ; 34 A. 213 ; 23 M. L. J. 

6; 16 C. W. N. 338; n M. L. T. 145; (1912) 

M. W. N. 183 ; 9 A, L. J. 215 ; 15 C. h. J. 270; 
14 Bom. L. R. 192: 15 O, C. 49; 39 I. A. 49 (P.C.). 

(5) 66 Ind. Cas. 140 ; 26 C. W. N. 236 ; (1922) 
M. W. N. 98 ; 30 M. L. T. 182 ; 20 A. L. J. 394 ; 
*5 W. 452; 35 C. It* J. 320; 24 Bom. B. R. 
1^63 I 49 C, 333: (1933) A. I. R. (P.C.) aoQi 43 
M* Bt J* 4®S (*• 


INDIAN CASES. 



INDIAN CASES. 


495 ^ 


Voi. ii, 

HUKAM CHAND V, SHAHAB DIN. 

Prior to that there is little question that 
he had implied authority. If the de facto 
guardian herself could grant these licenses 
it seems to me that she can delegate her 
power to Sonba. 

I have already touched on the question 
whether the granting of these licenses was 
for the minor's benefit. No question of 
legal necessity arises. There can be no 
hard and fast rule in these cases as to 
benefit. But as a question of fact it has 
been found that the granting of the licenses 
was beneficial to the minor’s estate ; that 
is a finding of fact and I have no doubt 
a correct one. The real facts are that the 
plaintiff's estate was well and prudently 
managed by his step-mother Baijabai 
after his father's death. She increased 
by her judicious management of the estate 
that estate greatly to the minor’s benefit. 
On coming of age he, hoping that the princi- 
ple enunciated in Husen v. Rajaram (2) 
would be followed by the Courts, has 
attempted to extract further money from the 
licensees and tenants who, relying on the 
bona fides of the alienations made by the 
de facto guardian, have built on the .sites 
acquired. In many cases such demands 
have been acceded to but the refusal of 
others to pay has led to a large crop of 
suits. It seems to me that plaintiff's 
attitude in these cases of attempting 
to obtain more than the lands were 
once granted for is open to question. Every 
transfer or license requires the sanction 
which is only accorded on the payment 
of a fee. So it is not as if he has lost all 
touch with the land. 

It seems to me that all the material 
questions in the case have been rightly 
decided by the lower Appellate Court. 
The result is, that this appeal fails and is 
dismissed with costs. The appellant will 
pay the respondent's costs. 

w. c. A. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civii, Appear No. 1917 of 1919. 

^ November 24, 1922. 

Present: — Mr. Justice Abdul Raoof and 
Mr. Justice Moti Sagar. 

HUKAM CHAND-^ PLAINTIFF— 
Appeeeant 
versus 

SHAHAB DIN and other.s — Defendants 
— Respondents. 

Limitation Act (IX 0) is)o 8 ), 5. o, Sch, I, Art, 
135 — Mortgage — Suit for posscbsion— Ltmitation. 

Hefendani cxecuicd a deed of possessory 
mortgage in favour of plaintiff in 1894. 
Out of the mortgagc-inoney a sum of Its. 500 
w.is left with the mortgagee to pay 01 f a prior 
mortgage which was without possession. There 
was a clause in this mortgage entitling the mort- 
gagee to claim i)osscSvSion in the event of a 
default in payment. The mortgagee failed 
to make the payment and the prior mortgagee 
obtainc#^! a decree foi potisession in 1903, in exe- 
cution of which he obtained pos3e.s.sion of the mort- 
gaged property. In 1917 defeinlant paid off the 
prior mortgoge and took possession of the land. 
In i9t 8 plaintiff brought a suit for posse.ssion ns 
mortgagee on payment of Ks. 500 ; 

Held, (t) That, ina.smuch as on the date of the 
execution of the plaintiff's mortgage the mort- 
gaged property was in the possession ot the mort- 
gagor, time began to run against the mortgagee 
from that date; [p. 496, col. 2.] 

(2) that limitation having begun to run, the 
mere fact that possession of the mortgaged property 
was subsequently taken by the prior mortgagee 
did not stop it from running; [p. 496, col. 2.] 

(3) that the period during which the prior 
mortgagee had remained in possession could not 
be excluded from the computation of the jjcriod 
of limitation prescribed for the suit, inasmuch as 
no such ground of suspension or extension was 
recognised in the Limitation Act; [p. 496, col. 2 ] 

(4) that, therefore, the suit was barred by 
lime undei Art. 135 ot Sch. I, to the Limitation 
Act. [p. 496, col. 2.J 

No suspension or extension of limitation is allow- 
able unless it is provided in the Limitation Act, 
[p. 496, col. 2.] 

Muthu Korakkai Chetiy v. Mahamad Madar 
Ammal, 54 Ind. Cas. 60; 43 M. 185; 26 M. L. T, 
459; 38 M. L. J. i; II L. W. 487; (1920) M. W, N. 
42 (F. B,), relied upon. 

Second appeal from a decree of the 
District Judge, JuUundur, dated the 2nd 
May 1919, affirming that of the Munsif, First 
Class, JuUundur, dated the xgth, December 
1918, and dismissing the claim with costs 
in both Courts. 

Eala Mehr Chand Mahajan^ fox Eala 
Jagan Nath, for the AppeUant. 

Eala Faqir Chand, for the Respondents, 

JUDGMENT, — The facts giving rise to 
this second appeal are few and simple and 
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may be summarised as below : — 

On the 17th February 1894 Umar Din 
mortgaged the land in dispute with posses- 
sion to one Dachhman Das for Rs. 820, 
out of which Rs. 320 were paid to the mort- 
gagor and Rs. 500 were left with the mort- 
gagee to be paid to a previous mortgagee, 
Mohan I^al. The mortgage in favour of 
Mohan Lai was dated the 2nd October 1890 
and was a simple mortgage without posses- 
sion. There was a clause in this mortgage 
entitling the mortgagee to claim possession 
in the event of a default in payment of 'dny 
of the instalments fixed in the deed. Lachh- 
man Das did not pay Rs. 500 to Mohan Lai 
which led to a suit for possession by him 
in 1903 against Umar Din and Bcli Ram, 
son of Lachhman Das, who died in the mean- 
time. A decree for possession was passed 
in the suit on the 21st May IQ03 and Mohan 
Lai succeeded in getting possession of the 
land in execution of this decree. He re- 
mained in possession till 1917 when the heirs 
of Umar Din paid off his mortgage, redeemed 
the property and took possession. There- 
upon the present suit was instituted on the 
2ist February 1918 by Beli Ram for pos- 
session as mortgagee on payment of Rs. 500. 
The suit was resisted on the plea of limita- 
tion. Both the Courts below, holding that 
Art. 135 of the Indian Limitation Act 
was applicable, dismissed the suit. Hence 
this second appeal, 

Mr. Mehr Chand Mahajan, holding the 
brief of Mr. Jagan Nath, has put forward 
two contentions before us in support of the 
appeal, namely : — 

(1) that the mortgagor Umar Din had 
been allowed to retain possession of the 
mortgaged property under a lease executed 
on the date of the mortgage. This allega- 
tion is not supported by any evidence. A 
copy of the lease was produced in the Courts 
below but it was not in favour of the mort- 
gagor and, moreover, as the loss of the original 
lease had not been proved the copy could 
not be accepted in evidence. This con- 
tention, therefore, must be disallowed. 

(2) That inasmuch as there was a clause 
in Mohan Lai's mortgage-deed entitling 
him to take possession under the contin- 
gency mentioned in his previous mortgage- 
deed it was not possible for Lachhman Das 
or his heirs to sue for possession. This con- 
tention also cannot prevail, because the 


ims 

mortgagor Umar Din was admitte«]ly in 
po.ssession of the mortgaged property at the 
time the mortgage;dced was executed, the 
mortgagor's right to posses.sion had deter- 
mined on that date and Lachhman Das 
could at once have sued for possession. As 
under the deed the plaintiff was entitled 
to immediate po.ssession and the time had 
begun to run from the date of the mortgage; 
no subsequent disability or inability to sue 
could stop it, see section q of the Indian 
Ivimitation Act. 

Mr. Mehr Chand Mahajan, however, has 
argued that his client was entitled to a de- 
duction of the period during which Mohan 
Lai had remained in possession. There is 
no warrant for such a plea in the Limitation 
Act. No suspension or extension of limi- 
tation is allowable unless it is provided in 
the Limitation Act. In the case of Muthu 
Korakkai Chetiy v. Mahamad Madar Ammal 
(i) Beshagiri Aiyar, J., is reported to have 
made th(‘ following observation : — 

The Judicial Committee have laid down 
that there can be no saving of limitation 
apart from the proviwsions of the Limitation 
Act. The Judicial Committee have drawn 
attention to sections 9 and 14 of the Act and 
have lield that exemptions not covered by 
these and the other sections should not be 
imported by Courts to relieve a party from 
the bar of limitation." 

There can be no doubt that this is the 
law and, in the face of it, the contention put 
forward cannot prevail. 

The appeal fails and w^e accordingly dis- 
miss it with costs. 


z. K. 


Appeal dismissed. 


(t) 54 Ind. Car. r>r>: 4:5 M. iSy 26 L. T. 459; 

:,S M. ly. J. 1; II ly. W. 487; (1920) M. W N. 42 
(F. B.). 
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CALCUTTA HIGH COURT. 

CwMiNAr. Reference Case No. 48 op igai. 

January 10, 1922. 

Present: — Mr. Justice Newboultl an<i 
Mr. Justice Pearson. 

EMPEROR — Prosecutor 
versus 

BISESWAR DE alias BTSWESHAR 

RAJ AND OTHERS— ACCIT.?ED — 
Respondent.^. 

Eevidence Act (I of 1872). s. 24 — Confession — 
Evidentiary value of retracted confession — Princi^ 
pies applicable. 

It cannot be laid down as an inflexible rule that 
a confession made and subsequently retracted by 
a prisoner cannot be accepted as evidence of his 
guilt without independent corroborative evidence. 
The weight to be given to such a confession must 
depend on the circumstances under which the 
confession was originally given and the circum- 
stances under which it was retracted including the 
reasons given by the prisoner for its retraction. 
It is unsafe for a Court to rely on and act on a con- 
fession which has been retracted unless, after a 
consideration of the whole of the evidence in the 
case, the Court is in a position to come to the 
unhesitating conclusion that the confession is true, 
that is to say, usually, unless the confession is 
corroborated by credible independent evidence, 
[p. 499. col. 2.] 

A retracted confession should carry practically 
no weight as against a person other than its maker, 
[p. 499.^ col. 2.] 

Reference under section 307, Criminal Pro- 
cedure Code, from the Sessions Judge, 
Noakhali. 

Mr. Orr, Babu Aiindra Nath Mtikhcrjee, 
for the Crown. 

Babus ManwatJia Nath Mukherjee and 
Probod Ch. Duti, for Accused .NIos. 3 and 

Babu 5(7 ///c'S/i Kumar for .\ccused 

Nos. I and 2. 

JUDGMENT. — Five accused persons were 
put on their trial before the Sessions Judge 
of Noakhali and a special Jury. They 
were all charged with consjjiracy to murder 
Bipiu Behari Shaha; one ol the accused, 
Biseswar Bey, alias Biseswar Raj, charg- 
ed with having actually committed the 
murder; two of their, Jatindra Mohon Das 
and Sati^ih Chandra Shaha, were charged 
with ha\'ing been present abetting the mur- 
der, and Jotindra Mohoii Das was 
lurther charged with having abducted Bipiu 
Behari Saha in order that he might be mur- 
dered; the reuiaining two, Kshetra Mohon 
Saha and Maharani, were chaiged with abet- 
ment of the vnurder. After a trial held tor 
2 vS days the Jury returned q. unanimous ver* 

3 « 


diet stating that the case against the first 
four accused was doubtful and they gave 
them the beneilt of the doubt, and that 
Maharani was not guilty. The Sessions 
J udge agreed with the verdict as to 
Maharani and acquitted her. In respect of 
the others he disagreed with the verdict and 
held it to be perverse and thought it necessary 
for the ends of jtistice to refer the case to 
thi« Court under the provisions of section 307, 
Criminal Procedure Code In his opinion 
these four accused are guilty of the offences 
mentioned in the charges laid against them. 

The catrc against the accused rested mainly 
on the evidence of an approver, Bidhu 
Bhusaii Saha, (P, W. No. 1), and 
retracted confessions of the accused. Before 
con.siilering the stiength of the case so made 
out, it will be convenient to state certain 
facts which are either undisputed or which 
have, in our opinion, been proved beyond 
reasonable doubt. 

Bashpara is a village in the jurisdiction 
of the Chhagalmaya Police Station and the 
P'eni Sub-Division of the Noakhali District, 
It is I J miles from Chhagalmaya and nine 
miles from Feni. In this village a rich Shaha 
family, ot which the principal member is 
Babu Amar Krisha Chouduri, owns a large 
pucca house. Babu A, K. Chouduri, who 
is called by the witnesses Amar Babu, lived 
sometimes in Chittagong and sometimes 
at Bashpara. The accused Maharani was 
a servant of Amar Babu and came from 
Chittagong to Bashpara at the time of the 
Dur.ga I*uja of 1920. The accused Kshetra 
Mohon Saha is the brother-in-law of I^al Mo* 
hon Babu, who is brother of Amar Babu. 
The aci..used Safish Chandra Saha is a nephew 
of Amar Babu, Jotindra Mohon Das is the 
son of Ambika who had long worked for the 
family as a mason and was maintained by 
Amar Babu and his co-sharers. The accus- 
ed, Biseswar De, was brought by Ambika a 
few months before the occurrence to work 
as a mason. Bidhu Bhusan Saha, the ap* 
prover, is the brother of the widow of a 
cousin of Amar Babu. The accused Kshetra 
had a tailor’s shop in one of the rooms ol the 
Shaha’s house. The accused Satish and 
Jatindra and the approver Bidhu were stu- 
dents at the Chhagalmaya School. The 
ages of the accused are, as recorded by the 
Sessions Judge, Biseswar 22, Jotindra iS, 
Kshvtra 2o, Satish x6 and Maharani 19* 
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BidhuV a,e:e is about 16 years. 

Bipiri Behari Saha, whom the accused 
ate charged with having murdered, was 
aged about 21 years. He was a nephew of 
Aniar Babii and came from Amar Babii's 
house in Chittagong to Hashpara on the loth 
March last. On the night of Sunday, i?th 
March, Jotinrlra, Bipiii, Bidlni and Kshetra 
were .seen palying cards at about 9 or 9-30 
P.M. The following morning the corpse of 
Bipin was found lying on the masonry plat- 
form of a tank about 300 feet distant Ironi 
the place where he and the others had been 
seen playing cards. The* right hand was 
amputated and there was a wound on the 
throat cutting the wind pipe, gtillet and 
corotifi arteries, ".('here were also cuts on the 
left nnrl right ears. From the quantity ot 
blood on the pavement and the marks of 
spurting of blood there can be no doubt that 
Bipin was killed near the place where his 
corp.se was found. Information of the f»nd- 
ing of the corpse was given to vSub-In^])ector 
Promatha Nath Maker jee at the Chliagal- 
maya Police Station at S a.m. and he came 
to the place and recorded aPlrsl Information 
there at 9 a.m. on the I3tli March. The 
enquiry into the case was commenced by 
this Sub-Inspector. The Sub-Divisional 
Officer went to the place ot occuirence 
accompanied by the Feni Inspector of Police, 
Ananda Charan Bhandopadhya, on the after- 
noon of the 13th. The Inspector personally 
took charge ot the investigation on tlie irtli 
March. The Deputy Superintendent arrived 
at the place on the ibth March and supervis- 
ed the investigation. Kshetra, Jotindia and 
Bijhu said that Bipin had played cards 
until about 10 or 10-30 p.m. and had left 
them saying he would sleep at his father's 
house and go to Feni the next morning to 
get his cycle repaired. An examination of 
Bipin’s father’s house showed that Bipin 
could not have slept there at any time dur- 
ing his visit to Bashpara. On the 2vth 
March Amar Babii s house was searched. 
In the room occupied by Maharani was 
found a blood-stained quilt. Maharani was 
arrested :it 8 or 9 o’clock that morning. 
In conset licence of st.atements made by her, 
Totindra, Kshetra, vSatish and Bidhu were 
arrested at 8 or 9 o’clock that night. 
The lollowiEg day Biseswar was arrested 
at i-y) P.M. On the 22ird these six accus- 
^ persons were sent to the Sub- Divisional 


OTicer at Feni to have their confessions 
recorded. They were produced betne him 
at 12-20 P.M. and, on hearing that thev had 
just arrived and had not bad their meal, he 
told the Court Siib-Tmpector to Iced them 
and give them a rest in theCourt lock-up and 
to produce them before him at 3 r.M. They 
all made confessions that atter-noon and 
were reminded to custody. Foi «ome 
leason that has not been disclosed, Jotinclra 
was ‘-ent to the Noakhali Jail on the abtli 
Mcirch while there he admitted to the Offi* 
dating Civil Surgeon who was in charge of 
the Jail that he was ^present at the murder 
and held down the feet of the man whom 
the Raj Mistri gave the finishing stroke. 
On the 2nd of May the hearing before the 
Sub- Divisional Officer of Feni as Committing 
Magistrate commenced. After the case had 
been opened by the Oo\'crnnienl Pleader, 
the confessions made by them on the 22nd 
March \vere read to each of tlie accused and 
each of them said: 'Tmade this confession. 
It is true. I have nothing moie to say.’' 
Bidhu was then tendered a pardon and exa- 
mined as a prosecution witness. At the 
close ot the day’s proceeding Jotinclra, Sa- 
tish and Kslietra retracted their ronfessinn. 
Witnesses w^ere examined daily till the bth 
Mav, on which date the accused were again 
examined. Jotindra, Satish and Kshetra 
denied having committed any offence and 
said their confessions were talse and made 
under threats and inducements. Bises- 
war De said: “ I committed the offenc*e. 
I have nothing more to say here.” Maharani 
only said, 'lam guilty.’ The following clay 
at the commencement of the sitting of the 
Court, l^Iaharani said that the previous day 
through niLstake she stated that she was 
guilty although she was not guilty. The 
trial in the Sessions Court commemced on 
the Oth June and when the charges were 
read all five accU'^^ed pleaded not guilty. 
Bidhu, the approvei, was examined as c 
prosecution witness on the b h and 7tb June. 
The Court did not sit on the 8th and pth. 
On the loth June* he resiled and said that all 
he had previously said was false. A^hen 
examined by the Sessions Judge at the con- 
elusion of the trial all the male accused made 
statem^ n^ s accusing the Police of ill-trc atmc nt 
and alleging that they w^erc tutored to make 
their coniessions. Mcl i rahi made a si file- 
ment oenying the t'Uth oJ ceriain evidence 
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i.'pplicating her to which hor attention was 
drawn by the Judge, but she was not ashed 
and said nothing about her oun previous 
adnus.sion. The story told by the accused 
in their Loiil’cssions and by the approver 
before he resiled is to the following effect. 
Maliarani was a woman of loose character. 
Satish and Bidhu used to sleep in the veran- 
dah of the room wheie Maharani h’ved and 
carried on an intrigue with her. Jotindra 
became enamoured of her and tlneatencd 
Sati<li and Biclhn with disclosure to the 
Babus and got them to agn^e to call iMaha- 
rani mother and to go and sleep rdsewhere. 
Kslietrn hacl also been mi'^bchaving with 
Mahaiani at the same time as Salish and 
Bidhu, but Kshetra nnd Jotindra were fast 
Jriends and continued visiting the woman 
together. When the deceased Bipin came 
he \'isited Maliarani on the Thui^day and 
Friday nights. According to Jotindra it was 
ICshetra and, according to Kshetr.a, it was 
Jotindra who suggested that Bipin should 
be killed in order to pre\ ent him taking the 
W'oman back to Chittagong and informing 
Amar Babu. Biseswar was piomised 
Rs. 500 if he would commit the minder. 
Satish and Bidhu were peistiaded to join 
the coiispirai'y for fear ol their misconduct 
Ivcing revealed, (hi the Saturday night 
Kslictra, Jotindra and Bidhu got Bi])in to 
piny cards with the»ii after They 

stopped ])Iaving about midnight and then 
jotindra took Bipin to the idatform ol the 
tank where the murder was committed. 
Bidhu weiil and woke up vSntish. A Uiar'^a 
(sacnl^ial knifed had been placed in readi- 
ness under vSatish’s bed. Bidhu and Satish 
went with the -there are discrepancies 

as to whwh of the two carried it —and c alled 
Bise«war. Biseswar did not eet up and they 
started hack. Thc}^ met K'^hetra and told 
him they could not w^ake up Bise^^war and 
then Kslietra went and woke Bi^^c^war by 
poking him with a baniboo. The kkarga 
was giccn to Biseswar and K^factra w^ent off 
to bed. Bidhu, Satish and Bi'^e'^.war then 
went I0 the place where Joindra and Bipiii 
were fitting talking. Bisestvarr came behind 
Bipir? and struck him on the neck. Bipin 
fell down and began to groan. Biseswar 
struck him avain and Jotindra held Bipius 
leg while he was writhing in agony and dr«ag- 
g6d the dead body to the water w here it was 
found the next morning. According tc 
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Jotindra and Moharaiii, Kshetta and Jotin* 
dra look a blocd-stained emit to show her 
that her lexer had been murdeied but 
Kshetia denies that he came out ol hi.s house 
again that night. 

The priniciples which should govern a 
Court in considering the evidential valu of 
retracted confessions have frequently been 
considered 1 y the High Courts in India. It 
cannot be laid down as an absolute rule of 
law that a confession made and subsequent- 
ly retracted by a prisoner cannot be accept- 
ed as ex'idence of his guilt without independent 
corroborative evidence. Tlie weight to be 
given to such a confession must depend on the 
circumstances under which the confession 
w'as originally gix^en and the circumstances 
under which it was retracted, including the 
reason given by the prisoner for its retrac- 
tion. It is unsafe for a Court to rely on 
and act on a confession which has been re- 
tracted unless, after a consideration of the 
whole of the evidence in the case, the Court 
is in a position to come to the unhesitating 
concluvsion that the confession is true, that 
is to say, usually, unless the confession is 
corroborated by credible ind p ndent evi- 
dence. A retracted confession should carry 
practically no xveight as against a person 
other than its maker. 

On a consideration of the circumstances 
under xx'hich these confessions were made 
and retracted, it is clear that the confessions 
made by the approver and the three accused, 
other than Biseswar, were made in the belief 
that they would be tendered a pardon and 
made King’s Evidence. Apart from other 
reasons, this xdew is strongly supported by 
their behaviour on the 2nd May. Though 
these accused had adhered to their confes- 
sions in the morning, at the end of the day 
when they realised that Bidhu alone had 
been selected as an approver, they retracted, 
then alleging they had been made under 
threats and inducements. We do not be- 
lieve the statements made by the accused 
at the trial as to positive ill-treatment by the 
PoUce. Nor do we believe that the whole 
story was a concoction by the Police. W'e 
think the learned Sessions Judge was misled 
by the falsity of a great part of the case for 
the defence set up before him. If tlie 
defence at the trial had been conducted v/ith 
the same ability and moderation as it was 
before us, we doubt if he wottld have thought 
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it necessar to make this reference. That 
Maharani was threat ned when the blood 
stained cloth nas found in her room is not 
unlikely and ihe Jact :s deposed to by wit- 
nesses who seem the more credible since they 
speak wi1h moderat on. The denial of this 
fact by Ihe Poh'ce witnesses who were pre- 
sent renders their conduct open to ‘ uspic'on. 
What we believe to have happened was, that 
after Maharani's arrest Jotindra, Kshetra, 
Bidhu and ati h were arrested on suspicion 
because she stated they were her lovers 
and because three of ihem were the last 
people with whom Bipin was seen alive. 
These accused were then closely questioned 
by the Police and threatened and caioled into 
making various statements. A statement 
made by one accused would be made the 
basis of further questioning of another and 
each would be told that when so much had 
been discovered his only hope of safety lay 
in making a confession. Out of the facts 
ascertained and such admissions as were 
made, a theory of the crim.- would be con- 
stnicted and this would be put to the accused 
individually. Once they had been convinc- 
ed that their best hope of safety lay in be- 
coming King's Evidence they would be only 
too willing to adopt the suggestion made 
to them. There is no direct evidence that 
this was what happened in the present case, 
but from the ciicumstances under wliich 
these confessions were made and retracted 
and from the nature o*' tht confessions 
th mselves we have no doubt that th.y were 
obtained in ome such manner under threats 
and inducements which render them inad- 
missible undjr section 24 of the Indian Evi- 
den.e A t. Apart from thesi confessions, 
there is no evidence to support a convic ion 
of any of these th^ee accused. The evidence 
of Bidhu is absolut:ly worthless, not only on 
account of his denial of its truth but, apart 
from that, the story told by him is highly 
improbable and there are discrepancies on 
important points between the evidence given 
by him before the Committing Magistrate 
and that given at the trial. The most in- 
criminating evidence is that relating to the 
card-party on the night of occurrence. But 
it is not shown that the account givm the 
next mo ning by the accused a to the ter- 
mination of the party is fal e. The learned 
Sessions Judge appears to have overlooked 
the possibility that Bipinmay have given his 


companions a false reason for his departure. 
Though it is clea that Bipin did not go 
to his father's house that night, this does not 
prove that Jotindra and ihe Oiher a.cused 
were not telling the truth when they said 
Bipin had made this statement. Other 
facts, like the swooning of Jotin on arrest, 
are equally consistent wi*h the guilt and 
innocence of the accused. Jotin's confes- 
sion to the Civil Surgeon at Noakhali is of 
no more value than his first confession to 
the Magistrate. He may well have thought 
that repeating his confession would streng- 
then his chance of being made an approver. 

When the confession and evidence of 
the approver are rejected the circumstantial 
evidence is insufficient to do more than 
raise some suspicion against these accused 
and this suspicion is increased by the 
falsity of their statements at different times. 
But we agree with the Jury that they cannot 
be convicted on any of the charges framed 
against them. 

The case oi Biseswar remains to he con- 
sidered. He did rot, a< did the other thr^c 
accused, retract his confession on the 
2»»r] of May nltci Bin^ni < e^omination, but 
adhered to it even on the 6th May. It 
mav be that being, unlike the others, unedu- 
cated he had still hopes ot a pardon. There 
is no reason to think that he was treated 
difierenth from the others during the Police 
investigation and this rendets it difficult 
to act on his cofession now that it ha^i been 
retracted. However that mav be, we are 
not in a [)osition to come to the unhesitating 
conclusion that this confession is true. The 
whole ‘^tory of the murder improbable. 
We are unable to believe that the<e young 
men would con'-j'ire in the way alleged to 
deliberately murder Bioin because he was 
carrying on an iiitrir^ue with a woman of 
MaharanTs charao:.er. Nor can we believe 
that a mere promise of Rs. *?o> from n man 
in Jotiridra's position would be a sufficient 
inducement for the commission of a murder. 
We also cannot overlook the possibility 
that Biseswax may have been induced to 
make himselt a scane-goat. Further, we 
find absolutely no corroboration of his re- 
tracted confession. The retracted confes- 
sion of h^s co-accused would he of no evi* 
dential value against him even if we had 
not rejected them as runii'<5t the makers 
and Bidhu’s evidence, as already stated* 
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is v^wthless. The learned Sessions Judue has 
stated in his letter of reference that a foot- 
print found close to poo! of hlool ac- 
cording to the foot print expert, the foot- 
print of the accused Biseswar. Hut we cm 
find no such statement in the evidence 
given by the foot-print expert, inspector 
Atlanta Kumar Chakraverty (P. W. 
No. 20). Me has stated in detail 
the points of simiiiirity and dissimilarity 
bet^veeii the impression t‘*at wa- liken of 
Biseswar s loot-print and the foot-print 
found at the scene ol the murder. But he 
has not <tated that tuc points of 'siaiilarity 
preponderate over those of dissi iiilarit}^ nor 
has he expressed his opin'on as an expert 
that the two foot prints are ot one and the 
SI rie person. We ire told bv the learned 
Coiim'cl for the Ci-o.vii tint he did give evi- 
den:e to this effect heioic the Corn nitling 
Magistrate. But this deposition vvas not 
put . in evidence at the Sessions trial 
and cannot be considered i;y us. In the case 
of Biseswar >ve, therelore, hold there are 
no materials on the record to justiiy our 
setting aside the uuariimjus veniict of the 
Jury. 

We accordingly aepuit the accused 011 all 
the charges framed against them and dnect 
that tuey be released. 

B. N. Accused acquitted. 


ALLAHABAD KldE COURT. 

Criminal Appeai, No. 793 of 1922. 

November 16, 1922. 

Present: — Mr. J ustice Stuart. 

DURGA PRASAD and others - 
Appeeiants 
versus 

EMPEROR — Opposite Party. 

Criminal Procedure Code (Act V of i8t)8), s. 239 
— Joint tria^. —Prosecution, dut: of —Ducoity and 
dishonest posses^ioi ot property stolen— Joint 
trial, whet er permissible. 

A separate trial being the rule and a joint trial 
the exception, it is always for the prosecution to 
justify a joint trial, [p. 502, col, i.] 

Where the evidence establishes an offence of 
dacoity and tsvo offences of dishonest possession 




of stolen property knowing it to have been stolen 
in the commission of dacoity, all the offences must 
be eld to have been committed in the same trans* 
actio 1, and a joint trial of the several persons 
participating in such offences is permissible under 
the provisions of section 2^9 of the Criminal Pro- 
cedure Code, [p 502. col. X ] 

Criminal appeal from an order of the 
Sessions Judge, Allahabad. 

Messrs. Uma Shankar Bajpai, Iqbal 
Ahmad ^ Kamuda Prasad and Gadhadhar 
Prasad, for the Appellants. 

Mr. Sankar Saran, Government Pleader, 
for the Crown. 

JUDOMENT. — The four appellants, Durga 
Prasad, Sarabjit, Budhai and Manmath 
Nath Das were convicted on the unanimous 
verdict of a J ury by the learned Sessions 
Judge of Allahabad, on the 12th of August 
1922. The transaction in which they were 
concerned was an extremely audacious 
dacoity (the first of its kind, so far as I know, 
which has occurred in these provinces) that 
was committed in Allahabad, at i o’clock, 
in the afternoon, on the 2nd of May 1922, 
less than half a mile from the High Court, 
on one of the most frequented roads m Allah- 
abad. The criminals had marked down an 
Assistant Cashier and a chaprasi of the 
Allahabad Bank who were returning on an 
ekkci from the Imperial Bank to the Allaha- 
bad Bank with over Rs. 30,000 worth of 
curroacy notes in their possession. They 
came up behind this ekka in a motor-car 
which had been brought from Calcutta for 
the purpose. They stopped the motor-car, 
two of their numbers got out, assaulted the 
servants o the Bank, robbed them of the 
notes in their possession and re-entered the 
motor-car which drove off at full speed. 
The number of persons taking part in this 
attack was more than five. Eventually 
the following persons were arrested and put 
upon their trial: — Budhai, Sheo Harakh, 
Manmath Nath Das, Durga Prasad, Sarabjit 
and Musammai Sundari. One of the dacoits, 
Kashi Pershad, was tendered a pardon and 
gave evidence for the Crown. Budhai, 
Sheo Harakh, Manmath Nath Das and Durga 
Pershad were tried for the actual commis- 
sion of the dacoity. Sarabjit was tried 
under a charge under section 412 of the 
Indian Penal Code to the effect that the day 
after the dacoity he was found in dishonest 
possession of certain, of the stolen notes 
knowing that they had been stolen m the 
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dacoity of the previous day. Sarabjit, it is to 
be noted, is the brother of one Sudhaiwho, 
on the evidence, took part in the dacoity. 
Musammat Sundari was charged of being 
in possession of notes stolen in the dacoity. 
She was in the motor-car when the Police 
overtook it. The J ury found Budhai, Sheo 
Harakh, Manmath Nath Das and Durga 
Parshad guilty of dacoity and Sarabjit and 
Musammat Sundari guilty on charges under 
section 412 of the Indian Penal Code. Sheo 
Harakh has already appealed against his 
conviction and .sentence. His appeal has 
been dismissed. 

I take first the appeals of Sarabjit and 
Budhai, Their learned Counsel has raised 
the following questions of law. The first is 
that the trial is bad in law because Sarabjit 
and Sundari could not be tried jointly with 
the remaining four accused persons. Now, 
it is always for the prosecution to justify a 
joint trial. A separate trial is the rule and 
a joint trial is the exception. In the circuni- 
stances of this case, however, a joint trial 
was permissible under the provisions of sec- 
tion 239, Code of Criminal Procedure, for 
upon the evidence the offence of dacoity 
and the two offences of dishonest possession 
of stolen property knowing it to have been 
stolen in the commission of a dacoity or di.s- 
honest reception of such property knowing 
it to be stolen from a known dacoit, were 
committed in the same transaction. The 
view which I take is the view which was taken 
by a Bench of the Bombay High Court in 
Emperor v. Balabhai Hargovind (i). This 
is not a case of separate charges of receiv ng 
stolen property each in itself torming a sepa- 
rate transact on and unlinked by something 
which brings them mto the same transaction. 
If Sarabjit and Sundari had been tried jointly 
by themselves, their trial would have been 
bad in law but the circumstances that they 
were tried with persons charged with the 
dacoity in which the property was stolen 
links up all the three charges into one trans- 
action. This is the view which has been 
taken by the Bombay High Court and it is 
the view which commends itself to me. 
The Jury had before them evidence which 
justified the conclusion that both Sarabjit 
and Sundari each took possess on of 
Stolen notes, stolen in the dacoity with full 


knowledge that they had been stolen in that 
manner. Their verdict shows that they 
believed that evidence. I, therefore, find 
that the joint trial was a good trial n law. 

The second point taken on behalf of Sarah - 
jit and Budhai is that the learned Judge’s 
summing up was bad in law. I find against 
this plea. I have been through the summing 
up and the evidence in the case and I con- 
sider not only that the summing up cannot 
be attacked in any way as disclosing any 
illegal ty or any irregularity but I further 
consider that the summing up is an admirable 
summing up and a model of what a summing 
up should be. It is clear and succinct, abso- 
lutely fair and presents both the law and 
the facts to the Jury in a manner on which 
it would be difficult to improve. The last 
point is taken by all the appellants together 
and can be considered for all of them. It 
is the only point which has been pleaded 
in respect of Durga Pershad and it is the 
only point that can be pleaded in re - 
pect of Manmath Nath Das who has appeal- 
ed from Jail. This point is that the sentence 
on each individual is too severe. I do not 
consider the sentence severe in the case of 
any individual. The offences committed 
were very serious offences and it is absolutely 
necessary that persons committing such 
offences should be made to recognize the 
enormity of what they have done by the 
passing of salutary sentences. I do not 
consider that the learned Sessions Judge 
has, in any instance, passed too severe a 
sentence. I, therefore, dismiss these appeals. 


w. c, A. Appeds dismissed. 


(t) G Bom.L. t Cr Ii. J. 584, 
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CALCUTTA HIGH COURT. 

Criminai, Revision No 252 op 1922; 
April 12, 1922. 

Present: — Mr. Justice Walmsley and 
Mr. Justice Suhrawardy. 

RASIK LAI/ DAS — Accused — Petitioner 
versus 

EMPEROR—Opposite Party. 

Calcutta Police Act (I V of rS66), s. s^-A -Pro- 
secution for possession of stolen goods — Condition 
for conviction. 

The first condition necessary for a conviction 
under section 5 4- A of the Calcutta Police Act is 
for the prosecution to show that the goods had 
been stolen or fraudulently obtained. The mere 
evidence of a Sub- Inspector of Police that the 
croods were recovered from the house of the 
accused, would not warrant the conclusion that 
they had been stolen or fraudulently obtained. 

Rule. 

Mr. J. W. Chippendale and Babu Jatin- 
dra Mohan Mukerjee, for the Petitioner. 

JUDGMENT. 

Walmsley, J.— The petitioner, Rasik Lai 
Das, has been convicted under section 54-A 
of the Calcutta Police Act,^ and sentenced to 
undergo three months’ rigorous imprison- 
ment. According to the Police Oiheer, 
P. W. No. I, there were found in the house 
of the accused 23 ties, three pairs of gloves, 
two scarfs, two braces, one pair of stockings 
and one night cap. There is no evidence 
as to the condition of these things. The 
case for the accused is, that they are old 
worU'Out things sue 1 as are to be found with 
hikri wallas and are of no further use. For 
the purpose of section 54-A of the Police 
Act, it is obligatory on the prosecution to 
show that there is reason to believe that the 
goods had been stolen or fraudulently ob- 
tained. It appears to me in this case that 
the mere evidence of the Sub-Inspector 
that second-hand articles of clothing were 
recovered from the house of the accused 
would warrant us in saying that there is 
reason to believe that the articles found in 
the possession of the accused had been stolen 
or fraudulently obtained. There must, ne- 
cessarily, be a great deal of property of this 
kind disposed of in Calcutta^ and I 
without further evidence we ought to hold 
that the first condition necessary for a con- 
viction under section 54 "*^ Police Act 

has not been established. ^ That being so, I 
think the petitioner is entitled to an ac- 
QUital. The Rule must, therelore, be 
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made absolute and an order passed directing 
that the petitioner be discharged from his 
bail. The article's may be returned to the 
petitioner. 

Suhrawardy, J.— I agree. 

w. c. A. Rule made absolute. 


ALL.'^H.^BAD HISS COURT. 

CRiMfjsrAi, Reference No. 438 of 1932. 

August 19, 1922. 

Present: — Mr. Justice Stuart. 
GOKAh and others — ^Accused 
versus 

EMPEROR— Prosecutor. 

Penal Code {ActXL V of iS 6 o),s. 352 — Criminal 
force, use of, to Police Constable executing warrant 
— Warrant technically defective — Offence. 

Tlie iis? of crimliial force towards a Police Con- 
stable, acting honestly within the scope of his au- 
thority, to prevent the execution of a warrant con- 
taining a technical defect, but of which neither he, 
nor the person ndiig such force, had knowledge, 
is an offence punishable under section 352, Penal 
Cole. 

Criminal Reference made by the Sessions 
Judge, Moradabad. 

referring ORDER.— In this case 
Enayat Chaukidar, Gokal, Lokiiiau and 
Naniati L'd were charged with 
offences under sections 225 [b) and 323, 
Iniiin Penal Cole- The case for the 
prosecution was that two constables; 
Bhagwandas and Mohammed Rafiq, were 
deputed, on the 30th of March 1922, 
to arrest one Musammzl Ram Piari in 
conncciion with a case under section 49S, 
Indian Penal Cod-\ A warrant for her arrest 
had been issued by the Court of the Bench 
Migistrates of Bilari. Musamtiat Ram 
Piari was found in the house of the accus(?(J 
Lokinan and was arrested, whereupon the 
.other accused came up, tore up the warrant, 
seized the constables and rescued the woman. 
The learned Magistrate has sentenced the 
accused under section 323, Indian Penal 
Cole, only and has sentenced Enayat Chau- 
kidar to one month’s rigorous imprisonment 
and the other three accused to a fine of Rs.50 
each. He found tliat the warrant under 
which the arrest of the woman was made 
was not legally issued and, consequently, no 



INDIAN CASES. 




504 

JAYARAMtrtl; V, EMPBROR. 
ofletics under section 233 (6) was proved. 
The accused come up in revision. 

It is pointed out with reason that the 
arrest of the woman being illegal, the accused 
were technically justified in rescuing her. 
Further, there is no evidence whatever on the 
record to show that the offence of causing 
hurt was committed. What the evidence 
shows is that constables were seized and that 
a scuffle took place. There is nothing to 
show that any bodily pain, disease or in- 
firmity was caused to any body or that any 
act was done with the intention of doing so. 
This being so, I think that the applicants 
have been wrongly convicted. The record 
will be submitted to the Hon'ble High Court 
with the recommendation that the conviction 
be set aside. 

J0D93ISITT. — I do not agree with the 
learned Sessions Judge that no offence was 
committed. Upon the facts the four per- 
sons convicted clearly used criminal force, 
I am not disposed to go out of my way to 
find technical excuses for persons who use 
criminal force towards constables acting 
honestly within the scope of their authority. 
The circumstance that the warrant whieh 
they were endeavouring to execute contained 
a technical defect, which the constables 
could not possibly have any idea of, would 
affect the case only this much that it renders 
the persons convicted not guilty of a more 
serious offence. They have already been 
found not guilty of that offence. The posi- 
tion of the constables was that they had to 
obey orders. The persons convicted had 
not the vaguest idea taat the warrant con- 
tained a technical defect but used criminal 
force to prevent the warrant being executed. 
I change the convictions from sections 323 
to convictions under section 352 and uphoid 
the sentences. If Enayat has been released 
on bail, he will surrender to his bail and serve 
the remainder of the sentence of one month's 
rigorous imprisonment, 
w. c. A. Conviction altered. 


MADRAS HISH COURT. 

Criminal Rhvisio!t Case No, 104 op 1:522. 
(CRrMiNAr, Revision Petition No. 95 of 
1922.) 

August 10, 1922. 

Present: — ^Mr. Justice Krishnan. 

JAYARAMUEU and another— 
Accused — Petitioners 
versus 

EMPEROR— Opposite Party. 

Madras Abkari Act (I 0/1886), s. 55(2) — *‘Pos* 
session,'* meaning of. 

The term *' possession" in section 55 (2) of the 
Madras Abkari Act means actual, and not construc- 
tive, possession. Consequently, only those persons 
who are in actual possession of contraband liquor 
without a license are punishable under the section. 
fP- 5^5, tiol. i.J 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, and section 
107, Government of India Act, praying the 
High Court to revise the judgment of the 
Court of the Sub-Divisional Magistrate, 
Chingleput, in Criminal Appeal No. 33 of 
1921, preferred against the judgment of the 
Court of the Third Class Magistrate, 
Uttaramerur, in Calendar Case No. 152 of 
1921. 

Mr. is. Vinayaka Rao, for the Petitioners. 

Mr. J. C. Adam (Public Prosecutor), for 
the Crown. 

ORDER. — This revision case is filed by 
accused Nos. 2 and 3 only in Calendar Case 
No. 152 of 1921, on the file of the Third Gass 
Magistrate of Uttaramerur. They have been 
convicted under section 55 clause (2) of Act 
I of i 8 S 5 —the Madras Abkari Act —for be- 
ing in possession of liquor without a proper 
lisense obtained for the purpose. The first 
accused has not come up here at all. It is 
argued on behalf of accused Nos. 2 and 3 that 
there is no evidence on record to show 
that they were in possession of the liquor. 
The finding of the lower Court is, that the 
liquor was found in a cattle-shed which be- 
longed to accused Nos. 2 and 3 in which the 
first accused was selling the liquor. When the 
authorities came up on the scene the first 
accused seems to have locked up this shed 
and bolted, and the door of the shed had to 
be broken open to get access into it. The 
lower Court no doubt holds that the second 
and third accused should also be considered 
to have been in possession of the liqour 
because they were owners of the shed| but 
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I think the finding cannot be accepted; for, 
in section 55 (a), the word ‘possession*, I 
think, does not mean constructive possession 
blit actual possession. It is only people 
who aie actually in possession of contraband 
liquor without license that can be punished 
under the section. In the circumstances 
of the case, there is no clear evidence that 
accused Nos. 2 and 3 had anything to do with 
the liquor, and the only point against them 
is, that they were the owners of the cattle- 
shed which, I think, is not sufficient to 
justify a conviction as regards them. 

The conviction will, therefore, be set 
aside as regards accused Nos. 2 and 3 and 
the fines, if paid, will be refunded, 
v. N. V. Conviction set aside. 

\V. C. A. 


ALLAHABAD HIGH COURT. 

Criminal Appeal No. 626 of 1922. 

November i, 1922. 

Present : — Mr. Justice Stuart and 
Mr. Justice Ryves. 

RAM PRASAD — Accused— Appellant' 
versus 

EMPEROR — Opposite Party. 

Criminal Procedure Code I Act V of 1898). 55. 
235, 2y)^ Gang taki US' part in several dacoities — 
Same object-— J oint trial of offences and persons. 

Where a gang of dacoits assemble on a public 
highway and commit several acts of dacoity, 
each act of crime is committed in pursuance of 
the same object, it being immaterial whether all 
the members of the gang took an active part in 
each dacoity, or whether as many as five of them 
took an active part in any one dacoitv. 

Criminal appeal from an order of the 
Additional Sessions Judge, Cawnpore at 
Fatehpur. 

Mr. Ram Nama Prasad, for the Appellant. 

Mr. Lain Mohan Banerji (Government 
Advocate), for the Crown. 

JUDGMENT. — Ram Prasad has been 
convicted by the Additional Sessions Judge 
of Cawnpore on three separate charges of 
dacoity under section 395 of the Indian 
Penal Code and sentenced to five years* 
rigorous imprisonment, the sentences to 
run concurrently. He appeals. The Local 
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Government has applied that the sentence 
should be enhanced. 

On the facts, a gang of dacoits assembl- 
ed on the highway between Khajua and 
Jahanabad, on the 24th April 1922. Two 
ekkas passed carrying passengers ; the 
passengers were robbed and maltreated ; 
after another interval, a cart passed carry- 
ing passengers ; these passengers were robbed 
and maltreated. Now, it is perfectly 
clear to us, upon the evidence, that the 
same gang of dacoits was present during 
the whole time and that a dacoity was 
committed in each instance. It is not 
material whether all the members of the 
gang took an active part in each dacoity. 
It is not material if as many as five of them 
took an active part in any one dacoity. 
They were there. Some of them robbed 
each ekka and the cart and each act of 
crime was committed by the same gang 
in pursuance of the same object. Thus 
clearly all these offences were committed 
in the same transaction and sections 233 
and 239 of the Criminal Procedure Code have 
application. 

The first point taken by the appellant, 
Ram Prasad, that there was irregularity 
in his trial, fails. 

In regard to the second point, his Counsel 
argues that, on the facts, he was not prop- 
erly identified. We have gone through 
the evidence of identification and are satis- 
fied that the identification of Ram Prasad 
was genuine and honest. We see no reason 
to make the reservation which the 
learned Additional Sessions Judge made. 
We believe the evidence of Badlu and 
Dayal. Thus the appellant was identified 
by no less than five witnesses. So far 
from any undue advantage having been 
taken to procure his identification, the 
Deputy Magistrate, who conducted the 
identification proceedings, took action to 
help the appellant, as far as possible, to 
avoid identification. The appellant is a 
one-eyed man. He had been described 
as a one-eyed man before he was ever arrest- 
ed. The Magistrate, who conducted the 
identification proceedings, as the appellant 
was a one-eyed man, made the appellant 
and several other persons who were in the 
identification parade cover up a corres- 
ponding eye. Thus the witnesses were 
unable to observe a very important point 
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by which they could have identified the 
appellant. Nevertheless five of them did 
so identify him. He was convicted on very 
satisfactory evidence, and we dismiss his 
appeal. 

In respect of the application for enhance- 
ment of sentence, we agree with the learned 
Government Advocate that this was a very 
serious offence. A gang of highway men 
were holding up an unfrequented road and 
committing dacoity on every harmless person 
who was passing in that direction. The 
members of the public must be protected 
from the depredations of such people. 

We enhance the sentence passed upon 
Ram Prasad to one of ten years' rigorous 
imprisonment on each charge. The sen- 
tences will run concurrently. 

W. C. A. Appeal dif^missed ; 

Sentence enhanced. 


CALCUTTA HIGH COURT. 

Criminai, Revision Case No. 491 of 1922. 

June 30, 1922. 

Present: — Mn, Justice Walmsley and 
Mr. Justice Suhrawardy. 

Haji MOHAMMAD ISMAIL— 1ST Party 
— Petitioner 
versus 

Munshi BARKAT ALI and others— 
2ND Party — Opposite Party. 

Criminal Procedure Code {Act V of 1898), s, 
144 — Dispute concerning conduct of prayers in 
mosque^- Breach of peace— Order forbidding read^ 
ing of prayers^ whether proper — Procedure^ 

In a dispute concerning the conduct of prayers 
in a mosque, there being an apprehension of a 
breach of the peace, the Magistrate drew up 
a proceeding under section 144 of the Criminal 
Procedure Code, and eventually recorded an 
order that **no man of either party will be 
allowed to read prayers in the mosque 

Held, that the order was misconceived ; that 
if the efftect of the order was that no Muhammadan 
would be allowed to say his prayers in the mos- 
que, it was not justified under section 144 of the 
Criminal Procedure Code, and that the proper 
course was for the Magistrate to ascertain 
which party was in the wrong and was interfering 
unnecessarily with the legal exercise of the legal 
powers of the other party, and to bind down that 
party restraining them from committing any act 
which may lead to a breach of the peace, [p. 507, 
col. 2] 

Rule against an order of the Sub-Divi- 
sional Magistrate, Asansol, dated the 2nd 
JMay 1922. 


Mr. M. A. K, Fuzl’Ul-Huq and Baba 
Rad/itku Ranjan Guha, for the Petitioner. 

Messrs. Nag, and M. Amiruddin Ahmed 
and Babu Profulla Chunder Ghosc, for the 
Opposite Partv. 

JUDGMENT. 

Suhrawardy, J. — This Rule was issued 
against an order passed under section 
144, Criminal Procedure Code, by the Sub- 
Divisional Magistrate of Asansol, on the 
2nd of May 1922. The grounds upon 
which the Rule was issued arc ground*: 
Nos. I, 3, 5 and 6 of the petition of motion, 
namely, that the order of the Magistrate 
was without jurisdiction and that 
section 144, Criminal Procedure Code, was 
not intended to authorize a Magistrate 
to stop prayers in a mosque in the manner 
done in this case. It appears that 
the petitioner is the Muiwalli of a mosque 
in Raniganj Kasaipara, by virtue of a 
waqfnama executed by his grandfather. The 
petitioner appointed Hafez Abdus Sobhan 
as the Pesh Imam, or the leader of the 
prayers, in the mosque some time ago. 
The men of the locality followed his leader- 
ship for a number of years, but having, 
as alleged, subsequently discovered that 
he used to lend money on interest, 
they refused to read their prayers 
with loim. The matter went so far as 
to necessitate the interference of the Police. 
Ultimately, proceedings had to be drawn 
up against both parties under section 144, 
Criminal Procedure Code. No evidence 
was taken in the case, but attempts 
were made from time to time to bring 
about a settlement of the dispute 
between the parties. The learned Sub- 
Divisional Officer appointed some persons 
who intervened and brought about a settle- 
ment, but it did uot last v. ry long ; for, 
shortly after, the petitioner again 
applied for proceedings under section 144, 
Criminal Procedure Code, saying that 
the second party were about to commit 
a breach of the peace. On this, the 
Magistrate passed the following order : 
“ The only course left for me to be 
taken is to pass orders under section 
144, Criminal Procedure Code, to the effect 
that no man of either party will be allowed 
to read the prayers in the above mosque.'' 
Against this order, the petition r moved 
the District Magistrate of Burdwau who 
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tried to bring about a settlement again 
by asking the Muhammadan Marriage Re- 
gistrar of Raniganj *to report on the subject 
of dispute and to arrange for the parties 
to come to terms/ The Marriage Regis- 
trar reported that the petitioner was the 
MutwalU of the mosque and that he was 
unable to bring about a settlement of the 
dispute. The learned District Magistrate 
thereupon declined to interfere with the 
order of the Sub-Divisional Officer passed 
under section 144, Criminal Procedure Code. 

It seems to me that the order is a mis- 
conceived one. The petitioner is the Mut- 
wain of the mosque and, unless he is dis- 
placed from his position as such, no one 
has any right to interfere with the man- 
agement of the trust property. As the 
{Superintendent, or the MutwalU, apparent- 
ly, he has the right to appoint a servant 
of the mosque and, if the congregation 
is not satisfied with the appointment made 
by him, the only course open to them would 
be to go to the proper Court to have the 
MutwalU removed, or to make him adopt 
the proper and legal mode of managing 
the waqf property. But I doubt not that 
they have no right to interfere with 
his management and to threaten to 
commit a breach of the peace if a certain 
person appointed as the Pesh Imam is 
not removed from office. Apart from the 
question whether the public will follow 
the lead of Sobhan, the conduct of 
the opposite party seems to me to be 
far from justifiable as it has resulted 
in th2 mosque being practically deserted. 
If the effect of the order of the learned 
Magistrate is that no Muhammadan would 
be allowed to say his prayer in the mos- 
que, I do not think that such an order 
is justified under section 144, Criminal 
Procedure Code. I do not like to comment 
on the effect of this order upon the 
religious sentiments of the people 
of the locality, but I only wish to 
suggest that such an order is not proper 
and justified by the law. I may add that 
the learned Counsel who appears for the 
opposite party admits and, in my opinion 
rightly admits, that the order complained 
against is indefensible. But he asks us 
to direct the petitioner to remove the ob- 
jectionable Imam from office, which we 
ure unable to do. It seems to me that 


the proper course that the Magistrate 
ought to follow is to find out which party 
is wrong and, if he finds on the evidence 
that the second party is in the wrong 
and is interfering unnecessarily with the 
exercise of the legal powers of the first 
party, he ought to bind down the second 
party restraining them from committing 
any act which may lead to a breach of the 
peace. With these observations, I make 
the Rule absolute and set aside the 
order of the Sub-Divisional Magistrate of 
Asansol, dated the 2nd May 1922, passed 
under section 144 of the Code of Criminal 
Procedure. 

Walmsley^ J. — I agree. 

w. c. A. Rule made absolute. 


ALLAHABAD HiaH COURT. 

Criminal Revision No. 505 of 1922. 

November 8, 1922. 

Present:~M.x. Ju tlce Stuart. 

GANESHI LAL and another — 
Applicants 
versus 

EMPEROR. 

Criminal Procedure Code (Act V of 1898), 
5 . 2^9— Public Gambling Act (III of 1867), 
ss, 3, 4, offences under Same transaction. 

The offence of keeping a common gaming-house 
and the offence of using ft as such are offences com- 
mitted in the same transaction. The trial, there- 
fore, of the owner or keeper of a common gaming- 
house under section 3 of the Public Gambling Act, 
together with the trial of persons found gaming, 
or present for the purpose of gaming in such house 
under section 4 of that Act in one trial is not illegal. 

Criminal Revision from an order of the 
District Magistrate, Dehra Dun. 

Mr. J, M, Bmerjee, for the Applicants. 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.— The main point taken in 
these revisions is, that the trial of the owner 
or keeper of a common gaming house, under 
section 3 of Act III of 1867, together with 
the trial of persons found gaming or present 
for the purpose of gaming in such house 
under section 4, in one trial, is illegal. It is 
always necessary to justify a joint trial and 
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to point out thfe provisions under which it 
can be held. The separate trial is the rule, the 
joint trial is the exception, and this trial can 
only be justified if the provisions of section 
239 of the Criminal Procedure Code have 
application. It must be found that the per- 
sons tried together were accused of different 
offences committed in the same transaction. 
The words “ same transaction ” are not de- 
fined in the Code. It would be hardly possi- 
ble to define them satisfactorily, and, in 
arriving at what is the meaning of those 
words, a Court has to look for guidance to 
the illustrations to section 235 remembering 
that those illustrations are not exhaustive. 
But, in this particular instance, it appears 
to me that there is no real difficulty. The 
two offences charged are the complements 
of one another. It is not easy to see 
how one could exist without the other. It 
would be hard to conceive how there could 
be a common gaming house if no persons 
went there for the purpose of gaming. In 
these circumstances, the offence of keeping 
the gaming house and the offence of using 
it, both appear to me to be offences commit- 
ted in the same transaction. Apart from 
this point, there is nothing brought out in 
the applications in revision on which I need 
comment. But as Ganeshi Lai and Kalka 
Prasad were sentenced only to one month's 
rigorous imprisonment and were released 
on bail after they had served several days, 
it do^s not seem to me desirable to send 
them back to prison to serve a few extra 
days. I accordingly, in the case of Ganeshi 
Lai and Kalka Prasad, reduce the sentences 
to the period of im risonment already under- 
gone a d cancel the bail-bonds. The re- 
maining convictions and sectences will stand, 
c. A. Revision allowed. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 41 of 1922. 
(Criminal Revision Petition No. 41 
OF 1922I. 

April 5, 1922. 

Present : — Mr. Justice Venkatasubba Rao. 

vSINANAN SHUKULATHI ROWTHER 
AND OTHERS — COUNTER- 

Petitioners Nos. i to 6— Petitioners 
versus 

GUIvAM MOIDEEN ROWTHRR alias 
K.ARUPPATLI ALT.APICHAI ROW- 
THER — Petitioner — Respondent. 

Criminal Procedure Code (Act V 0/1898), 5. 145 
— Preliminary order — No fi nding as to possession — 
Revision, 

Where in a preliminary order made by a Magis- 
trate in a proceeding under section 145 of the Cri- 
minal Procedure Code, there is no finding regard- 
mg possession of the property in dispute, but there 
are very general observations in regard to the 
ownership of the property, the order constitutes 
an infringement of the provisions of sections 1 45 
and 146, and being without jurisdiction, the High 
Court is justified in setting aside such order, in the 
exercise of its re visional jurisdiction, as null and 
void. The mere fact that the order purports to be 
passed under section 145, will not bring it within 
that section, [p. 509, col. i.j 

Sreeman Kumara Triumalraja Bahadur, Rajah 
of Karvetnagar v. Sowcar Lodd Govind Doss Krishna 
Doss, 2Q M. 561; JO M. L. J. 410; r M. L. T. 405; 
5 Cr. h. J. 91; Dyawappa Basgunda Patil, In r , 

29 Ind. Cas. 00; 17 Bom. L. R. 382; 10 Cr. E. J . 434, 
Juthan Singh v. Ram Narain Singh, 22 IiuL Cas. 
980; t 8 C. W. K. 700; 19 C. L. J . 35b; 15 Cr. L. J 202; 
Manindru Chandra Nandi v, Baraia Konta 
Chowdhury, 30 C. 112; 0 C. W. N. 417, Kamal Kuity 
V- U day avarma Raja oj Chirakal, ly IwX, Cas. O3; 

30 M. 275; 12 M. E. T. 439; (1912) M. W. N 1154; 
23 M. Ir. J. 499; 13 Cr. L. J. 753, referred to. 

Petition under section 107 of the Govern- 
ment of India Act, 1915, praying the High 
Court to revise the order, dated 19th Novem- 
ber, 1921, of the Court of the Sub- Divisional 
Magistrate, Usilampatti, in Miscellaneous 
Case No. 6 of 1921. 

Mr, F, S. Vaz, for the Petitioners. 

Mr. S. Ranganada Aiyar, for the Re- 
spondent. 

ORDER, — The petitioner purchased 
the house in question at a Court- auction 
and obtained delivery on the 1st 
March 1918. The counter-petitioners caus- 
ed disturbance whereupon various proceed- 
ings were taken from time to time. Finally, 
the keys of the house were handed over to 
the Sub-Inspector of Police on the 14th 
Npvember 1918, The petitioner ma 4 e 



509 


V<a. 91 ] INDIAN CASES. 

GOSTO BEHARY BASU V. BAISTOM DAS DENRE. 


Several applications for possession of the 
keys on the ground that they had been 
taken from him by the Sub-Inspector; but on 
the 15th February 1921 an order was made 
by the Sub-Divisional Magistrate directing 
the return of the keys to the counter- 
petitioners. Within twenty days of this order 
the petitioner moved the same Magistrate 
to take action under section i.}5. It is con- 
tended that, in the order passed l)y the 
Magistrate, there is no finding regarding 
the possession of the property" in question. 
The contention seems to be well-founded, 
and I find that the Magistrate does not even 
attempt to deal with the question of posses- 
sion and that he makes some very general 
observations in regard to the ownership of 
the property. He concludes the order with 
the statement : 

I declare the petitioner to be in posses- 
sion of the house and direct the counter- 
petitioners not to interfere with it till evic- 
tion in due course of law. '' 

Sub-section 4 provides that the Magis- 
trate shall, without reference to the merits 
of the claims of any of the parties to a right 
to possess the subject of dispute, if possible, 
decide whether any and which of the parties 
was, at the date of the preliminary order, 
in possession of the property ; and under 
sub-section 6 the Magistrate is required to 
issue an order declaring such party to be 
entitled to possession. 

The Magistrate in this case does not re- 
cord a decision under sub-section 4; nor 
does he issue an order containing a declara- 
tion contemijlated by sub-section 6. The 
Magistrate apparently thinks that the peti- 
tioner has a right to possession and passes 
a decree for possession. This constitutes 
an obvious infringement of the provisions 
of sections 145 and 146. 

. The only other point that remains to be 
decided is, whether any question of juris- 
diction is involved and whether the exer- 
cise of the revisional powers by the High 
Court is justified. If an order is challenged 
to be without jurisdiction, tliat is to say, 
if it be outside the section, the mere fact 
of the order purporting to be so passed will 
not bring it within the section so as to debar 
the exercise of the power of the High Court 
to set it aside in revision as null and void 
and without jurisdiction : see Sreeman 
JCumarc^ Tirmnalraja Bahadur ^ Rajah of 


Karvetnagar v. Sowcar Lodd Govind Do$s 
Krishna Doss (i), Dyawappa BasgmdaPatil, 
In re (2), Juthan Singh v. Ram Narain 
Singh (3), Manindra Chandra Nandi v. 
Bavada Kanta Chowdhury (4) and Kamal 
Kuttyv. Udayavarma Raja of Chirakal (5). 

The order of the Magistrate is, therefore, 
set aside. But in the circumstances of the 
case I make no order as to costs. 

V. N. V. Order set aside, 

w. c. A. 


(1) 29 M 561; 16 M. I/. J. 419; I M. D. T. 405: 
5 Cr. L. J. 91. 

(2) 29 Ind. Cas. 66; 17 Bom. L. R. 382; i6 Cr. 
b. J. 434- 

(3) 22 Ind. Cas. 986; 18 C. W. N. 700; 19 C. L. J. 
356; 15 Cr. L. J. 202. 

(4) 30 C. 112; 6 C. W. N. 417. 

(5) 17 Ind. Cas. 65; 36 M. 275; 12 M. L. T. 439; 
(1912) M. W. N. 1154; 23 M. L. J. 499; 13 Cr. "L, J. 
753* 


CALCUTTA HIGH COURT. 

Criminal Revision Case No. 226 of 1922. 

April II, 1922. 

Present: — Mr. Justice Walmsley and 
Mr. Justice Suhrawardy. 

GOSTO BEHARY BASU and others— 
Accused — Petitioners 
versus 

BAISTOM DAS DENRE— Complainant 
— Opposite Party. 

Criminal Procedure Code {ActVoftSo^),s, 260 
— Summary procedure, adoption of, in middle 
of regular trial --Prejudice to accused, 

A Magistrate cannot, to the prejudice of the 
accused, change his procedure in the middle of a 
trial. Consequently, a Magistrate cannot, after 
examining the prosecution witnesses-in-chief ' in 
the regular manner, change his procedure to that 
allowed for summary trials, if such procedvire 
prejudices the accused, [p. 510, col. 2.J 

Rule against an order of the Sub-Deputy 
Magistrate, Uluberia. 

Babus Nagendra Nath Ghose, Dwigendra 
Krishna Dutt, for the Petitioner. 

Babu Nagendra Nath Chowdhury, for tjie 
Opposite Party. 

JUDGMENT. 

Walmdesr* J.— The petitioners have been 
convicted under section 186, Indian Penali 
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Code, and sectenced to pay fines of Rs. 150, 
Rs. 30 and Rs. 75 respectively. The Magis- 
trate purported to dispose of the case under 
summary procedure. So under section 414, 
Criminal Procedure Code, the petitioners had 
no right of appeal. They moved the Sessions 
judge for a reference to this Court, but with- 
out success. 

The circumstances under which we issued 
a Rule are as follows. The petitioners were 
summoned under section 186 and section 
206, Indian Penal Code. Offences under the 
latter section cannot be tried summaril5% 
and the learned Magistrate began to try 
the case under Chapter XXI, recording the 
evidence in the manner prescribed in 
Chapter XXV. Seven witnesses for the 
prosecution were thus examined-in-chief 
on September 17th, the accused were also 
examined on that day. Then the Magis- 
trate recorded this order : ** As no offence 
under section 206, Indian Penal Code, has 
been made out, the case will go on under 
sections 186, 143, Indian Penal Code, and will 
be tried under "section 260, Criminal Proce- 
dure Code.'* Afterwards, on the 29th of 
September, the prosecution witnesses were 
re-called for cross-examination. Then 
defence witnesses were examined, and the 
Magistrate then made use of one of the forms 
authorized for use in summary trials, and 
recorded a judgment, which began on the 
first page of that summary form. 

So far as the examination of the witnesses 
is concerned, it may be that the record is as 
full as it would have been if there had been 
no change of procedure. The cross-exami- 
nation of the prosecution witnesses covers a 
fair amount of paper, and, save of the fact 
that the usual details of parentj^ge, residence 
and occupation are not given, the same is 
true of the evidence given by the defence 
witnesses. 

The argument pressed before us, and the 
ground on which we issued the Rule is, that 
the learned Magistrate could not, after ex- 
amining the prosecution witnesses-in-chief 
in the regular manner, change bis procedure 
to that ^owed by Chapter XXII. 

The learned Ma^strate in his explanation 
hals drawn our attention to several reported 
decisions, but none of them touch the point 
now raised. We ate not concerned with the 
^fliestion whrthet a Magistrate lUay strip 
% of it# mbdUi^mcnt, but with the 


question whether he may change his pro<^ 
dure in the middle of a trial. The Code it 
self provides, by the second clause of sectiot 
260 (2), for the converse of what has happen- 
ed here, and requires in effect a de novo trial 
I doubt, however, whether any useful in- 
ference can be drawn from the absence ol 
any provision as to what should be done 
when, in the course of a regular trial, it 
appears desirable that the case should be 
tried summarily. 

It appears to me that the question re- 
solves itself into the question whether the 
petitioners have been prejudiced or not. 
The learned Magistrate says that they have 
not been prejudiced. I cannot agree. On 
the contrary, I think the petitioners have 
suffered prejudice in two ways. The first 
is in the recording of evidence. Possibly 
in fact the record is as full as it would 
have been, had the Magistrate continued to 
try the case in the regular manner, but we 
have to look at what the law required of 
the Trying Magistrate and an accused person 
may reasonably complain of a procedure 
which has caused the examination-in-chief 
of the prosecution witnesses to be recorded 
in the form of a narrative under section 339, 
Criminal Procedure Code, while the cross-ex- 
amination of those same witnesses, and the 
whole evidence of the defence witnesses, 
need not appear on the record at all. The 
second and graver prejudice is, that two of 
the petitioners have lost the right of appeal. 
That is a loss which needs no comment. I 
only wish to point out that the gravity of 
the prejudice seems enhanced rather than 
lessened by the fullness of the record actually 
prepared by the Magistrate. Prima facie 
there is material on which an Appellate 
Court could exercise its judgment, but a few 
words in the order-sheet and the use of a 
form with a particular heading have deprived 
two of the petitioners of the right they 
would otherwise have had. 

In my opinion the Rule must be made 
absolute on the ground that the Magistrate's 
procedure is not authorized by law and has 
caused prejudice to the petitioners. 

The result is, that the convictions and 
sentences are set aside ; and it is ordered 
that the fines, if paid, be refunded. 

We are asked to say that the case should 
not be re-tried by the same Magistrate as he 
has shown cause before ns and also before 
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the Sessions Judge* and consequently he may 
find it difficult to approach the case with an 
open mind. As the learned Pleader on be- 
half of the petitioners undertakes, that his 
clients will not ask for the prosecution wit- 
nesses to be again examined-in-chief, I think 
this concession may be allowed. The case 
will go back to be tried by some competent 
Magistrate, other than Mr. R. ly. Acharjee, 
to be nominated by the District Magistrate; 
and such Magistrate will proceed with the 
case from the point which it reached on 
September 17th, and dispose of it in accord- 
ance with law. 

Suhrawardy, J.— I agree. 

K. Rule made absolute. 


MADRAS HIGH COURT. 

Criminai. Revision Case No. 179 or 1922. 

(Criminal Petition No. 159 or 1922.) 

March 3, 1922. 

Present: — Mr. Justice Odgers. 

In re SUBBA RAIDU — Complainant — 
Petitioner. 

Criminal Procedure Code V i8g8), 5s. 369, 
520 — Conviction for theft set aside on appeal— Prop- 
erty not restored to accused— Omission accidental 
— Subsequent order for restoration, lalidity of. 

Where in setting aside a conviction for theft, an 
Appellate Court omits to pass orders under section 
520 of the Criminal Procedure Code for restoration 
of the property taken from the accused, if the omis- 
sion is accidental, it can he subsequently corrected 
under section 3O9 of the Code. 

Rash Mohun Goshamy v. Kali Nath Raha, 
IqW.R. 3, Cr* distinguished. 

Lavtnan Rangu Rangari, In re, 9 Ind. Cas. 
9471 35 B. 253: M Bom. L. R. T31; 12 Cr. 

L. J. itg, Vemireddy Babu Reddy, In re, 39 
Ind. Cas. 309; 18 Cr. L. J. 469, referred to. 

Petition, under sections 435, 439 and 520 
of the Code of Criminal Procedure, 1898, 
and section 107, Government of India Act, 
1915, praying the High Court to revise an 
order, dated the 4th February 1922, of the 
Sub-Divisional First Class Magistrate, Siva- 
kasi,inD. Dis. No. 17 of 1922, Magisterial, 
in Criminal Appeal No. 63 of 1921, preferred 
fisainst the ludfi’ment of the Third Class 


Srt 

Magistrate, Srivilliputhur, in Calender Case 
No. 213 of 1921 and to issue an order direct- 
ing stay of further proceedings in D. Dis. 
No. 17 of 1922 Magisterial, on the file of 
the Court of the Sub-Divisional First Class 
Magistrate of Sivakasi, pending disposal of 
the Criminal Revision Case No, 179 of 1922 
on the file of the High Court preferred there* 
from. 

Mr. S. Subramania Aiyar, for the Peti* 
tioner. 

ORDER. — In this case the complain- 
ant charged the accused with theft of 
two bullocks and in the First Court they 
were convicted and fined Rs. 20, in default 
to suffer imprisonment for a week. The 
bulls were ordered to be handed over to 
the prosecution witness No. i who was the 
complainant. This case went on appeal to 
the Sub-Divisional Magistrate of Sivakasi. 
The Magistrate held that the witnesses, 
who spoke to the theft, were interested* 
that their evidence could not be lelied on 
and also, that there had been long delay in 
the investigation of the case. He, therefore, 
acquitted the accused on appeal. He did 
not say anything about the possession of 
the bulls. Sometime afterwards the accused 
who had been successful in the appeal against 
their conviction for theft mov^ the suc- 
cessor, the First Class Magistrate, (who in the 
meantime had been transferred) for an order 
that the bulls should be restored to them, 
the appellants. The defence version of the 
occurrence was that the bulls had been sold 
to them, the appellants. This was found 
against by the First Court and is not distinct- 
ly found in their favour by the lower Appel- 
late Court. The bulls, however, were ordered 
to be handed over to the appellants with the 
remark that the complainant's remedy, if 
any, was in the Civil Court. Mr. S. Subra- 
mania Aiyar contends that this is really an 
alteration or a review of the order of the 
lower Appellate Court as it originally stood 
and offends against the provisions of section 
369, Criminal Procedure Code. 

The lower Appellate Court purported to 
act under section 520 and such an order 
would be perfectly regular, had it been 
made at the time the appeal was heard. 

There is no doubt about that. I anti- 
cipated an argument as to the efitet of an 
order of restoration having been made by 
the succeeding Magistrate other than the 
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one who passed judgment in the appeal. 
But I heard nothing from Mr« Subramania 
Aiyar about that. So I conclude that there 
is no authority in his favour. That point, 
therefore, goes. The question under section 
369 has been argued at some length. I 
have been referred to some cases. One case, 
the earliest case, Rash Mohm Goshamy 
V. Kali Nath Rahu (i), is distinctly disting- 
uishable from the present case, in that the 
Magistrate in the Court of first instance 
distinctly refused to pass any order with 
reference to the disposal of the buffaloes. 
No such refusal appears here. But I am 
inclined to think that that was an accidental 
omission which can be corrected under sec- 
tion 369. The other case referred to is 
Kanagasabai v. Ramamani (2) which simply 
held that under section 517 of the Criminal 
Procedure Code an order may be made for 
the delivery of the subject-matter of the 
alleged theft to some party other than the 
party in whose possession the property was 
found at the date of the alleged theft. There 
is no doubt whatever that that is so. But 
that is, in my opinion, no authority for hold- 
ing here that the property ought to be de- 
livered to the unsuccessful complainant. 
InLaxmanRanguRangari, In re (3) it was 
held that the only Court which could deal 
with the order regarding the disposal of the 
property was the Court to which an appeal 
lay and that in that case the applicant was 
wrong in applying to the District Magistrate 
to raise the order. In Vemireddy BahuReddy, 
In re (4), in which the Weekly Report- 
er case was referred to, Mr. Justice Sadasiva 
Aiyar certainly says, ‘'an order under sec- 
tion 517 ought to be made at the time of 
the passing of the judgment in the criminal 
case itself."' He does not, however, say that 
any subsequent order would be illegal as 
made without jurisdiction. I have been 
referred to no authority in that behalf. 
With regard to allowing the complainant 
petitioner here to have the possession of the 
bulls on security, I do not think I should 
moke any such order. My strong impres- 
sion is that the petitioner having failed in 
his criminal proceedings has now come here 

(1) 19 W. R. 3 Cr. 

(2) 5 Ind. Cas. 468; 34 M. 94; 7 M. I^. T. 179; 20 
M. J. 4*5; (1910) M. W. N. 508; II Cr. L. J. 139. 

(3) 9 lad. Cas. 947; 35 B. 253; 13 Bom. L, R. 
J31; 12 Cr. L. J. 169. 

(4) 39 Catt* 309; Cr* 1 «. J. 469, 


in reyision in order to try and nullify tUe 
effect of the proceedings in the lower Appel- 
late Court. I think he is not justified in 
taking such a course. In any case, I can 
find no ground, however, on the question of 
jurisdiction for interference in revision in 
this case. 

The petition is dismissed. 

V. N. V. 

N. H. Petition dismissed. 


LAHORE HIGH COURT. 

Criminai, Revision No. 609 of 192?? 

June 16, 1922. 

Present : — Justice Sir Shadi Lai, Kt., 
Chief J ustice. 

GHULAM MUHAMMAD and others— 
Petitioners 
versus 

The crown, through Musammat ALLAH 
WASAI— CoMPi,AiNANT — R espondent. 

Criminal Procedure Code (ActV of 1898), 5. I45, 
proceedings under — Dispute settled- Proceedings 
whether can be renewed — New proceedings on same 
materials unjustified. 

Proceedings under section 145 of the Cwniinal 
Procedure Code cannot be renewed after the dispute 
has been settled and an order has been made that 
the case be sruck off, nor would a new proceeding 
be justified only on the materials upon which the 
previous proceeding was based. 

Case reported by the Sessions Judge, 
Multan, with his No. 77- J. of 1922. 

PACTS. —On 17th February 1921, Musam- 
mat Allah Wasai presented an application 
under section 145, Criminal Procedure Code, 
with regard to a house. After preliminary 
inquiry, the Magistrate passed, on 8th April 
1922, an order under section 145, clause(j). 
In response to the notice of the Magistrate, 
the other party appeared in the Court. The 
parties, however, referred the dispute tc an 
arbitrator and stated before the Magistrate 
on 20th May 1921, that the dilute had 
been referred to arbitration and that they 
did not want to proceed further with the 
case, and thereupon further proceedings 
were stopped by the Magistrate, and the 
papers were consigned to the Record OfEce, 
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T 1 i 3 atbitrator, however did net do any* 
thJng and on ist July iq2i, Musammat 
Allah Wasai, presented a fresh application 
tiuder section 145, Criminal Procedure Code. 
The Magistrate treated this application as a 
continuation of the previous application 
and passed an order in favour of Musammat 
Allah Wasai. 

GBOUNDS.— GhulainMuhamniad and others 
have filed an application for revision of the 
order of the Magistrate, and it has been con- 
tended on their behalf that the order in 
question is illegal and was passed without 
jurisdiction. B. S. N. Gosh, Vakil for the 
respondent, has urged that under section 
435, clause (3), Criminal Procedure Code, 
the order in question, which was passed 
under Chapter XII, Criminal Procedure Code, 
is not open to revision. On behalf of the 
petitioners, it is contended that an order 
passed under section 145, Criminal Proce- 
dure Code, is open to revision if the order 
was passed without jurisdiction and is 
illegal and in support of this contention he 
has cited the following authorities : — 
Dewan Chandy, Queen-Empress (i),Dhani 
Ram V. Bhola Nath (2), Abdulla Khan v. 
Ganda (3), Haider Ali Shah v. Emperor (4), 
Sri Ram v. Faujdar Singh (5) and 
Budhan v. Ram Rakha Mai (6). 

A perusal of these authorities shows that 
the High Court will interfere when there are 
grave irregularities and when the order pass- 
ed by the Magistrate is without jurisdiction. 

Thus we have to see whether the order 
in question is illegal and was passed by the 
Magistrate without jurisdiction. It has been 
stated above that the first application was 
struck off the file at the request of the par- 
ties on 2oth May 1921, and that a fresh ap 
plication was put in on ist July 1921. The 
Magistrate treated the fresh application 
as a continuation of the previous application 
and the Counsel for the respondent contended 
that this revival of proceedings by the Ma- 
gistrate was correct and in accordance with 

(1) 2 P. R. 1899 Cr. (F, B ). 

(2) 23 X*. R. 1902 Cr.; 135 P. X. R. 1902. 

(3) 7 P. R. 1907 Cr.; 24 P. W. R. 1907 Cr.; 17 
P. L. R. 1908; 6 Cr. L. J, 43. 

(4) 6 Ind. Cas. 955; 24 P. W. R. 1910 Cr.; ii Cr. 

I/. J * 422. 

(5) 16 Ind. Cas. 527; 33 P. W. R 1912 Cr.; 193 
P, ly. R 1912; 13 Cr. ly. J 719 

(6) 30 Ind. Cas. 452; 169 P. ly. R1915; 32 P, W. R 
915 Cr,; iG Cr.; ly. J, G28. 


law. This view of law, however, is not 
correct. In Tarini Char an Chowdhry v. 
Amulya Ralan Roy (7) it was held that 
proceedings under section 145 cannot be 
renewed after the dispute has been settled 
and an order has been passed that the case 
be struck off. In the same case it was held 
that under such circumstances new proceed- 
ings would not be justified only on the ma- 
terials upon which the proceedings struck 
off was based. Of course it was open to 
Musammat Allah Wasai to take fresh pro- 
ceedings, but in order to do so it would be 
necessary to set forth new materials in the 
application. The application, dated ist 
July 1921, does not disclose any fresh ma- 
terial and, as stated above it was merely an 
application for reviving the old proceeding 
which had been struck off the i&e. 

Under these circumstances, the Magistrate 
had no power to revive the old proceedings 
and to pass any order under section 145, 
Criminal Procedure Code. In my opinion, 
the order passed by the Magistrate is illegal 
and ultra vires and I, therefore, submit the 
records to the High Court with the recom- 
mendation that the order of the Magistrate 
may be set aside. It may be noted here 
that the order has not as yet been carried 
out. 

Mr. Abdul Aziz, for the Petitioners. 

Mr Badar-ud-Din Kureshi, for Mr. Shah 
Nimaz, for the Respondents. 

ORDER. — On the 17th February 1921, 
Musammat Allah Wasai made an applica- 
cation under section Criminal Proce- 

dure Code, against Ghulam Muhammad 
and his sons, and after a preliminary in- 
quiry the Magistrate issued on the 8th April 
1921, an order under sub-section (i) of that 
section. It appears that on the 20th May 
the parties appeared before the Magistrate 
and stated that the dispute had been referred 
to arbitration and that they did not wish to 
proceed further with the case. Thereupon, 
the Magistrate passed an order "consigning 
the case to the Record Room." 

On the 1st July 1921 Musammat Allah 
Wasa presented another application under 
section 145, Criminal Procedure Code, and 
the Magistrate has treated this application 
as a continuation of the previous application 
and passed a final order against Ghulam 
Muhammad and his sons. 

(7) 20 C. 8G7; 10 lud, Dec, (N. s,} 583, 
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Now, it is laid down in Tarini Char an 
Chowdhry v. Amulya Ratan Roy (7) that 
proceedings under section 145 cannot be 
renewed after the dispute has been settled 
and an order has been made that the case 
be struck off. Under such circumstances 
a new proceeding would not be justified 
only on the materials upon which the pro- 
ceeding, which was struck off, was based. 
It is perfectly clear that if the second appli- 
cation is to be treated as a fresh application, 
then it must fail on the short ground that 
Musammat Allah Wasai was not in posses- 
sion of the property either at the date of the 
order referred to in section 145 (4) or within 
two months next before the date of such 
order. Further, it does not appear that 
there was any likelihood of a breach of the 
peace. 

Accordingly, I accept the recommendation 
made by the Sessions Judge and set aside 
the order passed by the Magistrate under 
section 145, Criminal Procedure Code, against 
Ghulam Muhammad and his sons. 

W. C. a. 

Revision accepted. 


KiWM Wmm 


MADRAS Hiafi COURT. 

Crim nae Rev sign Case No. 373 of 1922. 
(Criminal Revision Petition No. 322 
OF 1922). 

November 13, 1922. 

Preen: — Mr. Justice Krishnan. 
ARUNACHADA THEVAN-- 
Complainant— Petitioner 
versus 

VEELACHAMI THEVAN 
—Petitioner— Respondent No, i and 
NARAYANA RAJA— Accused — 
Respondent No. 2, 

Criminal Procedure Code [Act V of 1898), 
Si, 407# $20--- Court of Appeal Divisional 
Magistrate hearing appeals^ competency of, to mahe 
o/der wndet $, 520. 


A Sub- Divisional Magistrate who hears appeals 
under section 407 of the Criminal Procedure Code, 

a Court of Appeal within the meaning of section 
520, and is competent to pass orders on an appli- 
cation made under that section for the disposal 
of the property concerned in the case, treating 
such application as part of the proceedings in the 
appeal. But before disposing of such an appli- 
cation, notice thereof should be given to the 
complainant unless there is good reason for dis- 
pensing with such notice.[p. 515, col. 2; p. 516,00!. i 1 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, and 
section 107 of the Government of India Act, 
praying the High Court to revise an order 
of the Court of the Sub-Divisional Magis- 
trate. Usilampatti, dated the 29th November 
1920, and made on the petition of one Vel- 
lachami Thevan of Ava'soorampatti, in 
Criminal Application No. 94 of 1920, pre- 
ferred against the judgment of the Court 
o the Stationary Second Class Magistrate, 
Tirumangalam, in Calendar Case No. 422 
of 1920. 

Mr. S. Subramania Aiyar, for the Petition- 
er. 

Mr. K, Ramanaiha Shenai, for Re- 
spondent No. I. 

JUDGMENT.— This is an application by 
the complainant in Calendar Case No. 422 of 
1920 on the file of the Second Class Magis- 
trate of Tirumangalam to have an order 
passed by the Sub-Divisional Magistrate of 
Usilampatti, who heard the appeal against 
the conviction in that Calendar case, regard- 
ing the disposal of two bulls which formed 
the subject-matter of the complaint, set 
aside. 

The complainant's case was that the bulls 
were entrusted to the accused, and he com- 
mitted breach of trust in respect of them. 
The accused was convicted in the First Court 
and the bulls were ordered by that Magis- 
trate to be handed over to the complainant 
under section 517 of the Code of Criminal 
Procedure. On appeal the conviction was 
reversed by the Sub-Divisional Magistrate, 
but apparently he forgot to pass any orders 
regarding the bulls at the time. A month 
afterwards on a pet tion filed by one Vella- 
chami Thevan the person from whom the 
buils were seized, he passed an order direct- 
ing that the two bulls should be handed 
over to him and this order he parsed with- 
out any notice to the complainant. It is 
this order that the complainant asks this 
Court to revise* 
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Several points are taken before me in 
revision. It is first argued that the Sub- 
Divisional Mag'strate had no jurisdiction 
whatever under section 520 of the Code 
of Criminal Procedure to pass the order 
that he did pass. It seems to me that this 
depends on the question whether the peti- 
tion filed a month after the disposal of the 
appeal could^ be considered as part of the 
proceedings in the appeal itself or a new 
proceeding altogether. If it is to be treated 
as a new proceeding, I must follow the ruling 
of this Court in Jogi Venkiah v. Station 
House Officer of Narsapur (i), which says 
that the District Magistrate alone can pass 
orders on an application under section 520, 
when such an application is made to itself. 
But I have no doubt that that ruling will 
not apply, where, on hearing an appeal 
against a conviction the Sub-Divisional 
Magi, trate is asked to set aside an order 
under section 517. It seems to me that he 
can, treating as part of the proceedings in 
the appeal itscif, make an oider under sec- 
tion 520, for the disposal of the property 
concerned in the case. 

1 sent for the records of the two cases 
cited in Jogi Venkiah v. Station House 
Officer of Narsapur (i), namely, 
Criminal Revision Cases Nos. 525 
of 1905 and 8 ^ of 1908, and I find 
they are both cases where the applications 
weie vonfined to section 52 , a d wcie 
entiielv u connected with any crimiii*. 1 
appeal. The expression i.i sccti n 520 
** any Court of appear' has no doul t : een 
construed in the e cases as me ning “Courts 
to which ppeals erdina y lie/’ lu., I 
think, when a District Magi trate has di- 
rected a • a e or a c it lin class i:f ca es to 
be heard by a Sub-Divisional Magistrate, 
under section 407 he 1 ears the appeal, his 
Court c me wahin the wuid Couit of 
A eal" as used in section 520 for that par- 
ticul r Cd c or vla&s of case>. In f c , it is 
the common i ractice in t\ is Pre id. ncy 
for sUvh M gi rates o pass oideis under 
section 5 0, it necsssary, when disposing of 
tiJw app al. s.e no reiuon to interfere 
with this practice. Objection has never 


been taken to such orders as having been 
passed without jurisdiction. It will also be 
noted that section 423 (d) authorises appel- 
late M igistrates to pass consequential orders, 
and orders under section 520 are usually con- 
sequential orders based on the findings in 
the appeal. According to the contention 
of the petitioner, in every case where some 
question of disposal of property comes in, 
the Sub-Divisional Magistrate after hearing 
the appeal will have to stay his hands and 
let the parties go before the District Magis- 
trate for an order regarding the disposal 
of property : this would seem to introduce 
an unnecessary and cumbersome procedure. 
Section 517, clause (3), which directs that an 
order for disposal of property should not be 
carried out until the period for filing an 
appeal is over or, when an appeal is filed, 
until that appeal is disposed of, clearly 
indicates that the Court which heard the 
particular appeal can pass orders regarding 
the disposal of the property at the time 
the appeal is heard. But it is altogether 
a different question of disposal of property, 
for, in such a case, I agree that the District 
Magistrate should hear the petition. 

There is another case, Subba Raidu, In re 
(2), where it was held that where a Sub-Divi- 
sional Magistrate disposing of a criminsl 
appeal fails to pass an order under section 
520, it will be open to his successor to do so. 
This would depend upon whether the sub- 
sequent order could be treated as part of 
the orig nal appeal proceedings. I see no 
reason why it should not ordinarily be treat- 
ed as such, unless it is very clear from the 
circumstances of the case that the two are 
so dissociated in fact that they could not be 
treated as parts of the same proceeding , 
That may happen when the time that has 
elapsed is so very great that such an inference 
can be drawn. 

I am, therefore, of opinion that the first 
objection that the Sub Divisional Magi - 
trate had no jurisdiction to pass the order, 
must be overruled. 

The next point taken is that notice should 
have been given of the petition before any 
orders were passed. Ordinarily, in such 
cases it is desirable that notice should 
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be given, especially if the order is not passed 
on the day the appeal is disposed of ; but 
there is no rule of law that requires that 
such notice is absolutely necessary. How- 
ever, as in this particular case, it is likely 
that the absence of notice of the hearing of 
the petitioner by the Sub-Divisional Magis- 
trate has led to the passing of a wrong order, 
for it is not very clear from the records 
whether the bulls really belonged to the 
petitioner or to the accused. I think it better 
that this case should be sent down to the 
Sub-Divisional Magistrate, directing him to 
give a reasonable opportunity to the com- 
plainant to place his contention before him, 
and then to pass final orders as regards the 
disposal of the bulls. 

I may refer in this connection to 
Laxman Rangu Rangari, In rc (3), 
where it was held by a Bench of 
that Court that in reversing an order under 
section 512 the Magistrate should not act 
without giving notice to the complainant; 
the learned Judges went to the length of 
saying that the Magistrate (who in that 
case was the District Magistrate) was clearly 
wrong in upsetting the oiJer of the Trying 
Magistrate merely on the representation 
of the opponent. I think this rule should 
ordinarily be followed, unless there is good 
reason for dispensing with it. As in this 
case no notice was given, the case, as I have 
said, will be sent back to he Sub-Divisional 
Magistrate for fresh disposal. He would 
come to a clear finding as to whom the bulls 
belong on the materials which may be placed 
before him before expressing his final orders. 

It is also argued that the first Magist ate 
having once given overthe bulls to the com- 
plainant in the Elrst Court, it is no longer 
open to any Court to direct them to be re- 
turned to the accused. There is no pr vi- 
sion in the new Code of Criminal Procedure 
which restricts the powers of the Court in 
this manner under section 520. In fact, 
the new section has added the words md 
make any further orders that may be just.'" 
These words seem to me to be quite wide 
enough to empower the Court to direct the 
return of property. This contention also 
must, therefore, be overruled. 


( 3 ^ 9 Ind. Cas* 9471 35 B. 2331 ^3 Bom. I 4 . R. 
}3x: 12 Cr. 1 <* J* 169. 


The order of the Sub-Divisional Mig>trate 
dated the 29th November 1920 is set as^de 
and he is directed to pass fresh orders in the 
light of the observations abjve made. 

V. N. V. 

w. c. A. Petiti'>n alloivai and remanded. 


CALCUTTA HIGH COURT. 

Criminai. Revi-ion No. 66 of 1922. 
March i, 1022. 

Present: — Mr. Justice Walmsley and 
Mr. Justice Suhrawardy. 
BENOWARI DAL RAM and otheRwS— 

I'ETITIONERS 

versus 

PRONAB KRIvSHNA MAJUMDAR 
and others — Opposite Party. 

Criminal Procedure Code (Aci I' of 
s. 144, scof^e o' -Ex parU' order, legality of H tid- 
ing hat on one’s own property -Breach of peace — 
Pr >pcr procedure, 

ICvery person is ordinarity entitled to exercise all 
rights of ownership on his propert.v, and the hold- 
ing of a hat on one's own property is not in itself a 
wrongful act The Criminal Court assumes juris- 
dicti.>n to interfere with this lawful exercise of a 
person’s right of ownership, when such exercise, 
in its ulterior consequences, and being directed 
primarily against the lawful exercise of another 
person’s right of ownership, is likely to cause a 
breach of the peace, [p. 517, col. 2 J 

An order prohibiting a party from ever holding 
a hat at any place on his own property is not com- 
petent under section 144, Criminal Procedure 
Code. ip. 518, col. I ] 

Rakhal Das Singh v. Emperor, 15 Ind Cas. 6 ^ 5 ? 
IQ C. W. N. 248: 13 Cr, Iv. J. 511 and Bidhu lianjan 
Mazumdar v, Ramesh Chandra Roy^ ii C. W. N. 
223; 5 Cr. E. J. 43, referred to. 

it s not proper for a Magistrate to pass an ex 
parte order under section 144, Criminal Procedure 
Code, and, when its propriety or legality is challeng- 
ed, to postpone the hearing of the matter from time 
to time until about* he termination of the force 
of the order. Such matters ought to be disposed 
of quickly in order to avoid unnecessarily 
encroaching on the civil rights and liberties of 
the subject* Lp. 519* col, x.j 
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BENOWARI hM, RAM V. 

Criminal revision a^^p.inst an order of 
the vSiib-Di visional Magistrate, Berhampur, 
dated the 30th December 1921. 

Babus Dasarathi Sanyal and Lalii Mohan 
Sanyal, for the Petitioners. 

Eabus Manmatha Nath Mukherjec and 
Prohoih Chander CJnitferjec, for the Oppo- 
site Party. 

JUDGMENT. 

Snhrawardy, J.~~This Rule was issued 
against the orders, dated the 30th December 
T921 and 4th January 1922. passed by the 
Sub-Divisional Magistrate of Berhampur 
under section 144, Criminal Procedure Code, 
on the grounds mentioned in the petition, 
m.,that the orders are ultra vires, illegal 
and beyond the scope of section 144. 
Criminal Procedure Code. 

The facts of the case are that there is 
an old hat at a village Islampiir, belonging 
to the opposite party, which is held on every 
Monday, and attended b}’, among others, the 
people of Chak Harharia. Some difference 
arose between the opposite party and the 
people of the Chak, and these petitioners 
started a hat in the Chak which was held on 
Sunday, the 23th December 1921, at a place 
near the Bocal Board road. It appears 
from the Police report that on hearing that 
the new hat was being held, the opposite 
party sent their men to the place, and 
there was a serious fighting between the 
parties which resulted in the starting of 
criminal cases under section 147, Indian 
Penal Code. On the 29th December 1921 
the Police reported the above facts to the 
Sub-Di visions i Magistrate and invited prop- 
er ordt:T.s, whereupon the Sub-Divisional 
Magistrate issued an order under section 
144, Criminal Procedure Code, in these 
terms : 

Whereas I have been informed that there 
is an apprehension ol a serious breach of 
the peace between the above mentioned 
parties within the boundaries given below, 
I do hereby, under section 144, Criminal 
Procedure Code, pass this order of injunc- 
tion prohibiting any person from going to 
buy or sell in the said place, otherwise he 
should be dealt with according to law 
I The petitioners then shifted the hat to 
a" different plot of land but in tlie same 
village. The Police again reported that 
the petitioners, the second party, were hold- 


ing the hat at another place and that "the 
first party is trying to prevent the sitting 
(holding) at the hat in the village Chak 
Harharia.*’ Thereupon the Magistrate 
passed another ord*": on the 5th January 
1922, in the following terms 
" Whereas I have been informed that 
there is an apprehension of a breach of the 
peace between the above-mentioned parties 
regarding holding of a hat by the opposite 
party in Chak Harharia as per boundary 
given below, — it is hereby prohibited, under 
section 144, Criminal Procedure Code, that 
no ])erson should go to sell or buy any 
articles in the Chak Harharia, otherwise 
they will be dealt with according to law, 
dated this the 5th January 1922.'* 

In my opinion the orders complained of 
are such as could not have been passed 
under section 144, Criminal Procedure Code. 
As has been observed in the case of Rahhal 
Das Siitgh v. Emperor (i) there is a " clear 
distinction between interfering with the 
rights of private proprietors with whatever 
ulterior motive they may do acts which 
they have a right to do and the perpetration 
of wrongful acts by such proprietors. The 
law as regards preservation of public peace 
is based upon an apprehension that either 
certain person or persons are likely to com- 
mit breach of the peace by their own acts 
or that they are likely to do wrongful acts 
which may occasion other people to commit 
breach of the peace These observations 
apply with particular force to the facts 
of the present case. Every person is ordi- 
narily entitled to exercise all rights of 
ownership on his property, and the holding 
of a hat on one’s own property is not in 
itself a wrongful act. The Criminal Court 
assumes jurisdiction to interfere with this 
lawful exercise of a person’s right of owner- 
ship, when such exercise in its ulterior 
consequences, and being directed primarily 
against the lawful exercise of another 
person’s right of ownenhip, is likely to 
cause a breach of the peace. 

In the present case no evidence has been 
gone into and we have to proceed on the 
materials disclosed by the record. The 
petitioners claim exclusive possession of 
the land on which they want to hold the 

(i) 15 Ind. Cas. €55 ; 19 C, W. N. 448 ; 13 Cx* 
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hat. They further intend to hold it on a 
day other than the day on which the hat 
of the opposite party assembles. Such 
being the case, my opinion is that the Magis- 
trate has no jurisdiction to pass an order 
in the present form prohibiting the peti- 
tioners from holding their hat on any day 
of the week and on any place within a large 
area. 

Numerous cases have been cited on both 
sides : most of whVh are based on the pe- 
culiar facts of each case. The opposite 
party lelies on the Full Bench ruling— By- 
kuniram Shaha Roy v. Mcajan (2). In 
that case it was argued that a Magistrate 
acting under section 144, Criminal Proce- 
dure Code, has no jurisdiction to restrain 
a person from doing a lawful act on his 
property. The Full Bench held that a 
Magistrate has such a power where doing 
of a lawful act may in his opinion occasion 
a breach of the peace. In that case the 
order passed was restraining a party from 
holding a hat on a particular day of the 
week. The same view has been adopted 
in all the cases that have since been decided 
out of which special reference may be made 
to the case of Nagendro Nath Bis 7 cas v. 
Rakhal Das Sinha (3). In all the cases, in 
which the order of a Magistrate under sec- 
tion 144 has been upheld, it was for restrain- 
ing a party from holding a hat on a particular 
day. No authority has been placed before 
us in support of the contention that an 
order like those passed in the present case 
prohibiting a party from ever holding a 
hat at any place on his own property is 
competent under section 144, Criminal Pro- 
cedure Code. But there are authorities 
to the contrary condemning such an order. 
In the case of Rakhal Das Sifigh v. 
Emperor (1), noticed above, a Rule was 
issued on the ground that ** if is not within 
the jurisdiction of the Magistrate to pro- 
hibit the holding of the hat altogether ; he 
can only give some directions as to dates, 
etc., as will prevent obstruction, annoyance 
or disturbance to public tranquillity tem- 
porarily.** The learned Judges further di- 
rected that pending the disposal of the 
Rule, the petitioners in that case would 

(2) 18 W. R.Cr. 47; 10 B. h. R. (R B.) 434. 

(3) 49 Ind* Cat. 97 ; 23 C. W. N. 141 ; 20 Cr. 

L. J. 113* 


be allowed to open their hat on dates othrr 
than those on which the hat of the opf os le 
party was held. In the course of their 
judgment in making the Rule absolute on 
the grounds on which it was issued, they 
observed, Now, directing a man not to 
use his property in a lawful manner (for 
the establishment of a hat is a perfectly 
lawful act) cannot, in our opinion, come 
within the purview of this section. What 
the Magistrate ought to have ordered these 
people to do is not to obstruct or allow their 
servants in any way to obstruct the public 
or any other person*' from attending the 
rival market if he wished to do so. The 
learned Judges further remarked : “an in- 
junction cannot be issued not to do a law- 
ful act upon a man's own property 
Though the last proposition is so broadly put, 
what the learned Judges meant to say was 
that a Magistrate is not competent to pro- 
hibit the holding of a hat by a person on 
his own property unless he or his men by 
force or pursuasion prevent people from 
attending the other hat. In the present 
case there is no allegation that the peti- 
tioners or their men obstructed or attempted 
to obstruct any one from attending the 
hat of the opposite party. According to 
the Police report the breach of the peace 
was occasioned by the opposite party com- 
ing to the petitioner's hat and interfering 
with the holding of it and that the further 
likelihood of a breach of the peace lies on 
the opposite party taking umbrage at the 
opening of a new hat close to theirs and 
interfering with it. For this state cf things 
if anyone was to blame it was theopfoiite 
party and I fail to see that there was any 
power in the Magistrate or any justifica- 
tion for issuing an injunction on the peti- 
tioners against holding the hat. Further, 
the orders complained of virtually pro- 
hibit any buying or selling in the village 
because some one may object to it. 

To the above effect is the case of Bidhu 
Ranjan Mazumdar v. Ramesh Chandra Roy 
(4), where the injunction issued under sec- 
tion 144, Criminal Procedure Code, pre- 
scribed establishing a new hat within a 
quarter of a mile of ati old hat^ as “there 
was a probability of a breach of the peace 
over tHs matter.*', The learned Judges in 


(4) II C. W. N. 223 p 5 Cr. I#, J. 43, 
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discharging the order of the_ Magistrate 
observe : “we are of opinion that 
the object of section 144 is not that orders 
should be made proscribing the holding 
of hats indefinitely within a certain area 
for two months”.* They suggest that in 
such cases the proper way of preventing a 
breach of the peace is to proceed according 
to section 107, Criminal Procedure Code. 
I think that in the present case 
also that suggestion should be adopted, 
as I find that the Magistrate is already 
considering the question of proceeding under 
that section. 

I cannot leave this case without observ- 
ing that it is not proper for a Magistrate 
to pass an ex parte order under section 144. 
Criminal Procedure Code, and, when its 
propriety or legality is challenged, to post- 
pone the hearing of the matter from time 
to time until about the termination of the 
force of the order. Such matters ought to 
be disposed of quickly in order to avoid 
unnecessarily encroaching on the civil 
rights and liberties of the subject. 

The Rule is accordingly made absolute 
and the orders of the 30th December 1921 
and 4th January 1922 ])assed by the Sub- 
Divisional Magistrate will stand discharged. 

Walmsley. J.— 1 agree. 

B N made ahsolule. 


LAHORE HIOH COURT. 

SPEOXAIi BENCH. 

Criminal Miscellaneous No. 29 op 1922. 
August 2, 1922. 

Present:— Shadi Dal, Kr., Chief Justice, 
Mr. Justice Scott-Smith and Mr. Justice 
Martineau. 

RAJ PAIr— Petitioner 
versus 

emperor— RE.SPONDRNT. 

Press Act (I of 1910). A- Article in newspaper, 
objectionMe-Good faith of Edit^ or miter when 
material The Government established by law in 
British India,"’ meaning ^-"Section of His 
Majesty's subjects," meaninggpf. 


In deciding the question whether the words of 
an article published in a newspaper may or may not 
have the tendency to produce the objectionable 
effect described in the various clauses of sub-section 
(I) of section 4 of the Press Act, it Is immaterial 
whether the Editor or writer acted in good faith, 
or what was the motive of the writer. Such mattera 
are material only in connection with comments 
expressing disapproval of the measures of the Gov* 
ernment. [p. 521, cols, i & 2.] 

The phrase " the Government established hy 
law in British India " includes the collective 
body of men authorised by law to administer 
executive Government in British India as dis* 
tinguished from any particular set of administra- 
tors or individuals administering the country for 
the time being. A few 1 olice Officials employed 
at a particular station cannot be identified with 
the Government or the general body of rulers, nor 
can these officials, cither individually or collectively, 
be regarded as “ the Oovernment established by 
law in British India ”. Ip. 522, cols, i & 2.] 
Queen- Empress v. Bal Gangadhav Tilak, 22 B. 
112 at p. 135; IT Ind. Dec. (N. S.) 656 and 

Emperor v. Bhaskar^ 8 Bom. h. R, 421 at p. 438; 
30 B. /j2i; 4 Cr. I/. J. I , cited with approval* 
Sundar Lai, In the matter of an application oft 55 
Ind. Cas. no; 42 A. 233; i8 A. L. J. Ii; 2 U. P. 
E. R. (A) i; 2T Cr. D. J. 238, distinguished. 

There is a clear distinction between the Govern- 
ment and individual officers employed under 
the Government, words bringing the former into 
hatred or contempt constitute sedition, but similar 
words directed against the latter only infringe the 
law of libel, [p, 522, col. 2.] 

The expression “section of His Majesty's sub- 
jects " in clause (c) of section 4 of the Press Act 
signifies a distinct portion of His Majesty's subjects : 
a fortuitous concourse of one or two Inspectors or 
Sub-Inspectors and a few Policemen, who happen 
to be employed at a particular place, cannot be 
designated a section of His Majesty's subjects, 
much less a class thereof, fp, 523, col. i.] 

In the matter of the forfeiture of the se- 
curity of the Parkash Steam Press \ 
I^ahore, and of the petition of Lala Raj Pal, 
keeper of the Press, for setting aside the 
order of forfeiture, dated the 4th January 
1922, passed by His Excellency the 
Governor of the Punjab in Council. 

Bakshi Tek Chandt Messrs. Badri Da$ 
and S. K. Mukerji, for the Petitioner. 

The Government-Advocate, for the Re- 
spondent. 


JUDOHENT. 

Shadi L^y 0. 7.— This is an application 
under section 17 of thfe Indian Press 
Act (T of 1910) asking this Court to set aside 
an order made by the Punjab Government 
under section 4 of the Act declaring the 
security deposited by the keeper of the Paiw 
kash Steam Press '' to be forfsited to His 
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Majesty. The circumstances which led to 
the order of forfeiture lie within a narrow 
compass. It appears that the “ Parkash 
Steam Press was used for the purpose of 
printing a v^ernacular daily newspaper called 
the “ Partap and that, in compliance with 
an order made under section 3, the keeper 
of the press deposited with the District 
Magistrate of Lahore a sum of Rs. 2,000 as 
security in respect of his press. In the issue 
of the '' Partap newspaper published on 
the 27th December 1921, and bearing date 
the 29th December the following paragraph 
appeared 

** Restlessness at Ferozpur Jhirka on the 
arrest of Congress and Khilafat workers. 
Firing by the Police on a large peaceful 
crowd. Fifteen killed and 200 wounded.*' 

On the 23rd December 1921 at 3 p. m. 
the Police arrested 15 members and Secre- 
taries of the Khilafat and Congress Com- 
mittee of Ferozepur Jhirka. This news got 
afloat in the town instantaneously, and a 
crowd of 5,000 people gathered. Flowers 
were showered on the patriots. The Police 
began to throw stones at the crowd which, 
despite violence, remained peaceful. Then 
the Police fired for one hour continuously 
with the result that 15 patriots were killed 
and 200 wounded." 

This version of the incident attracted the 
attention of the Local Government who 
issued on the 31st December a Press Com- 
munique in the following terms : — 

" Information has been received that an 
attack was made on the Police on December 
23rd, at Ferozpur Jhirka, 52 miles from 
Gurgaon and 32 miles from Alwar, by a 
crowd which sought to rescue certain per- 
sons who had been arrested for seriotis as- 
sault on members of an Araan Sabha. Stones 
were thrown and several officials and Police 
ivere injured. The Police found it necessary 
to open fire in order to disperse the mob. 
Full information of the number of killed and 
wounded • is not available. Three dead 
bodies have been seen by the District Magis- 
trate, who is now on the spot with a Military 
force from Delhi, and commenced a formal 
enquiry. 

The boundary of the Alwar State is only 
seven or eight miles from Ferozpur Jhirka, 
and large nurtibers of mob from State, terri- 
tory joined their fellow tribesmen of British 
territory in a menacing attitude. The situa- 


tion was a dangerous one, and indicative 
of inflammable conditions in the countryside. 
The authorities of the Alwar State sent 
State troops which co-operated with the 
British troops in restoring order. 

The Deputy Commissioner reports, after 
enquiry, four deaths at Feroznur Jhirka, 
including one who died subsequently from 
wounds received. One rioter was seriously 
wounded and twenty-two slightly wounded. 
Seventeen Government scrvmts received 
injuries." 

This Communique is .caid to have reached 
the ' Partap " newspaper on the 2nd Janu- 
ary IQ22, and was published in exi^cnsf^ in 
the issue of the new'^piper which was publish- 
ed on that very date, but bore date the 4th 
January 1022 

On the 3rd Januarv another Frees 
Communique was published by the Loca' 
Government wh ch was to the following 
effect , — 

" Two vernacular newspapers have pub- 
lished distorted accounts of the incident at 
Firozpur Jhirka. w^'th greatiy exaggerated 
statements of the casualties among the rioters 
and accompanied by article** of which the 
obvious intention was to arouse hatred and 
disaffection against the Government, Noti:e 
is, therefore, issuing under section 4 of 
Act I of T9 TO to the keepers of the press at 
which those new&papers are printed declar- 
ing their secuiriy to be forfeited." 

On the following date, namely, the 4th 
January, the L:>cal Government, in exercise 
of the powers conferred upon them by sec- 
tion 4(1; of the aforesriid Act issue! a notice, 
the relevant portion of which may be quoted 
here : — 

" And whei-eac the said issue that is the 
issue of the Partap " bearing date the zgUi 
Dece nber, contains an article entitled Firoz- 
pur Jhirkz men Karkunan-i-Con%res^i aur 
Khpafaf ki p/iflari par bechaim. And. where- 
as, in the opinion of the Local Government 
of the Punjab, the said article is likeiy, or 
may have a tendency to bring into haued 
and contempt or excite disaffection towards 
the Government established by law in Bntiifh 
India — 

Now, therefor-*, this notice is hereby given 
to the said Ra^ Pal that, in exercise of the 
powers conferred by section 4 f t) of the Indian 
Press Act, 19x0, the Oovetnor of the Punjab 
♦n Council declares tne security ot two thou- 
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sand rupees deposited in respect of the above- 
mentioned Parkash Steam Press and all 
copies of the aforesaid issue of the ** Partap 
wherever found, to be forfeited by His 
Majestv/' 

It is this order of forfeiture which the 
keeper of the pres^? seeks to impugn, and the 
function of the Special Bench, constituted 
under section tS of the Act to hear and de- 
termine the application, is circumscribed 
by the provisions of section 19 (i) which 
empowers the Special Bench to set aside 
the order of forfeiture if it appears to the 

Bench that the words contained 

in the newspaper in respect of which 

the order in question was made, were not 
of the nature described in section 4 (i)/* 

Before determining the question whether 
the words complained of do not come within 
the purview of the aforesaid provision of 
the law, I may mention that at the com- 
mencement of the hearing the learned Advo- 
cate for the applicant prayed for permission 
to advance evidence in order to show that 
an account of the incident at Fcrozpur 
Jhirka was sent by the vSecretaries of the 
iocal Congress and Khilafat Committees to 
several newspapers at Lahore, and that, 
while the other papers published the account 
in extenso the Partap " published only a 
brief summary thereof without making any 
comments thereon or writing any article 
about it. The obiect of producing this 
evidence vas evidently to establish the bona 
fides of the Editor of the paper, but we con- 
sider that if the words in their plain eram- 
matical meaning are of the nature mentioned 
3n section 4 (i), it is immaterial whether the 
Editor acted in good faith or otherwise. 
The operative portion of clause of the 
sub section does not make the motive or the 
intention of the wTiter material in deciding 
the question whether the words are not of 
the nature indicated in that sub-section. It 
is only in connection with comments ex- 
pressing disapproval of the measures of the 
Government that the protection afforded 
by Explanation II to the sub-section can be 
invoked and then it can be shown that the 
comments were made with a view to obtain 
alteration of the measures of the Govern- 
ment by lawful means. Apart from this 
explanation, the intention of the writer has 
no bearing upon the question whether the 
words may or may not have the tendency 


toproduce the objectionable effect described 
nn the various clauses of sub-section (i). 
The case before us is admittedly not one to 
which the explanation applies, and we, ac- 
cordingly, disallowed the request for the pro- 
duction of evidence relating to the good 
faith of the Editor. 

On the merits our attention has been in- 
vited to the fact that, while the paragraph 
complained of was mereiy a summary of the 
news communicated by the correspondents 
at Ferozpur Jhirka, the notice declaring 
the forfeiture of security misdescribed it as 
an article, and that the Press Communique 
of the 3rd January wrongly stated that the 
account of the incident was accompanied 
by an “ article/' Now it may be that the 
expression article " ordinarily means a 
literary composition of which the Editor is 
actually or presumptively the author, and 
that the same thing cannot be said with 
respect to a paragraph containing merely 
news communicated by a correspondent. 
Further, it appears that so far as the “ Par- 
tap " newspaper is concerned, no such article 
as is alluded to in the Communique was pub- 
lished. It is, however, unnecessary to dwell 
upon this subject, because it is beyond dis- 
pute that if the paragraph in question falls 
within the ambit of sub-section (i) of section 
4, the keeper of the press cannot derive any 
help from the fact that it was wrondy de- 
scribed as an “ article ", or that there was 
an erroneous impression that it was also 
accompanied by an article. 

The vital question for coni^deration is 
whether the words complained of do not 
fall within the scope of that sub^section. 
It is to be observed that the paragraph con- 
tained no reference to the Government and 
that the only officials referred to therein 
were the Police Officials stationed at Feroz- 
pur Jhiika who participated in the affair. I 
do not think that these officials can either in^ 
dividually or coller^tively be regarded as **the 
Government established by law in British 
India.'' As pointed out by Strachey, J, in the 
well-known case of Queen-Emptess v. Bal 
Ganf^adhar TiUik (i) this expression means — 

** British Government and its representa- 
tives as such — ^the existing politick system 
as distinguished from any particular set of 
administrators." 

(I) 22 B* » 12 at p. rij? XI IxA. Dec. (N. s ) 6 ^ 6 , 
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The phrase includes the collective body of 
men authorised by law to administer exe- 
cutive Government in British India, as dis- 
tinguished from any particular set of ad- 
ministrators or individuals administering 
the country for the time being. The position 
is correctly described by Mr. Justice Bottv 
in the following words, vide Emperor v. 
Bhaskjr (2) ; — 

“It is not necessary that the individual 
should be the object of hatred. What is 
contemplated under the section is the col- 
lective body of men. The Government, de- 
fined under the Penal Code, as the person 
or persons authorised by law to administer 
executive Government in any part of India. 
That does not mean the person or persons 
for the time being. It means the person or 
persons collectively, in succession, who are 
authorised to administer Government for 
the time being. One particular set of persons 
may be open to objection, and to assail them 
and to attack them and excite hatred against 
them is not necessarily exciting hatred 
against the Government, because they are 
only individuals, and are not representatives 
of that abstract conception which is called 
Government. Individuals come and go, 
but the Government is supposed to remain. 
The individual is transitory and may be 
separately criticised, but that which is essen- 
tially and inseparably connected with the 
idea of the Government established by law 
cannot be attacked without coming within 
this section. And you do not need to be 
reminded that it is of the essence of Govern- 
ment in India that it is British Government 
and British Rule, and so long as it continues 
to be that, the Government remains unchang- 
ed, however much the persons administer- 
ing it may change.” 

The learned Government Advocate places 
his reliance upon a judgment of the Allahabad 
High Court reported as Sundar Lai, In the 
matter of an application of {3), where it was 
laid down that the expression “ Government 
established by law in British Indii " means 
the established authority which governs 
the country and administers its public 
affairs and includes the representatives to 
whom the task of Government is entrusted. 

(7) 8 Bom. L. R. 4*1 at p. 438:30 B- 421:4 Cr. 

L. J. I. 

(3) 55 lod. Caa. no; 43 A. 333: 18 A. Im J. tr: a 
U. P. I*. R. (A.) li 21 Cr, I.. J. *3*. 


im 

I have no quarrel with this dictum, because 
it is clear that the articles dealt with in that 
case excited hatred against the rulers as a 
whole or the ruling class in British India. 
In the present case the persons, against whom 
the paragraph was directed, were a few Police 
Officials employed at a particular station, 
and it is impossible to identify them with 
the Government or the general body of 
rulers. An attack upon certain Policemen 
at a particular place does not convey any 
reflection upon the governing authority ; in- 
deed, the governing authority, if satisfied of 
the justice of the complaint, will probably 
repudiate the alleged misdeeds and may 
even punish the delinquent officers for their 
misbehaviour. I fail to understand why 
the Government should be identical with 
the individual officers or why an attack on 
such officers should reflect upon the Govern- 
ment. It is necessary to draw a clear dis- 
tinction between the Government and in- 
dividual officers employed under the Govern- 
ment , words bringing the former into hatred 
or contempt constitute sedition, but simjlat 
words directed against the latter can only 
infringe the law of libel. 

Mr. Jai I^al, for the respondent, however, 
argues that though the 'persons directly 
attacked are only certain officials the para- 
graph has a tendency indirectly to brng 
into hatred and contempt the Government 
established by law in British India. I con- 
sider that this argument is not well-founded. 
As I have already pointed out, there is no 
reason why the acts or conduct of individual 
officers should be attributed to the Govern- 
ment, and I do not see why an adverse criti- 
cism of their action should lead, even indirect- 
ly, to the result of bringing the Government 
into hatred or contempt. We must construe 
the Statute in a reasonable manner and 
should have regard to the effect which the 
words may produce on the mind of a nor- 
mally constituted person. I do not think 
that such a person would think ill of the 
Government because one or more of its 
officers may have been guilty of excesses or 
misdeeds. I accordingly hold that whatever 
effect the words complained of may have on 
the Police Officials referred to therein, they 
cannot be reasonably construed as affecting, 
directly or indirectly, the Government 
established by law in British India, 
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I now proceed to examine the contention 
urged by the learned Government Advo- 
cate that the Police Officials concerned are a 
class or section of His Majesty’s subjects in 
British India within the meaning of the latter 
portion of class (r) of section 4 (i); and that 
consequently the words complained df fall 
within the purview of the said clause. Now, 
it is true that the Local Government in their 
order of forfeiture did not invoke the aid of 
this portion of the clause, but I do not think 
that the respondent is confined by the law 
to the particular provision quoted in the 
notice or is precluded from showing that the 
words are covered by another ])rovision of 
that clause or by an}’' other clause. The 
language of section 19 makes it clear that 
the High Court can set aside the order of 
forfeiture on one ground and one ground 
only, namely, that the words to which ob- 
jection has been taken, do not fall within 
the purview’ of any of the clauses of sub-sec- 
tion (i). 

I am not, however, prepared to accede 
to the contention that the Police Officials 
referred to in the paragraph constitute a class 
or section of His Majesty’s subjects. In my 
opinion, a class or section as contemplated 
by clause (f) connotes a well-defined group 
of His Majesty’s subjects, and I do not think 
that a fortuitous concourse of one or two 
Inspectors or Sub-Inspectors and a few Police- 
men, who happen to be employed at a parti- 
cular place, can be designated a section of 
His Majesty’s subjects, much less a class 
thereof. The expression “.section of His 
Majesty’s subjects “ signifies a distinct por- 
tion of His Majesty's subjects and it would 
be straining the language to describe the 
aforesaid group of officials by that phrase. 

Accordingly I hold that the paragraph 
complained cf is not obnoxious to the pro- 
visions of clause (c), nor is it suggested that 
it can be condemned under any other clamse 
of the sub-section. I would accordingly 
accept the application and set aside the order 
of forfeiture. 

The respondent must pay the costs in- 
curred by the applicant in this Court. 

Scott-Smithf J.— I concur . entii ely with 
the learned Chief Justice. 

MartineaUi J.— I also concur, 

w. c. A. 

Application accepted. 


BOMBAY HIGH COURT. 

Criminal Appucation for Revision No, 
158 OP T922. 

August 24, 1922. 

Present:~Sii LaUubhai Shah, Kt., Acting 

Chief Justice, and Mr. Justice Crump. 

In re VASUDEO RAMCHANDRA JOSHI 
— Pp:titioner. 

Criminal Procedure Code (Act V of 1898), s, 195 — 
Sanction to prosecute — Proceeding in contem* 
plat ion before Criminal Court — False evidence t 
abetment of — Prosecution — Sanction, whether ne* 
cessary — Pleader for accused, prosecution of, while 
proceedings pending, advisability of. 

W'here a person instigates certain others to 
give false evidence in a criminal proceeding 
which is about to come before a Magistrate and 
does in fact come before that Magistrate, sanc- 
tion, under section 195 of the Criminal Procedure 
Code, is necessary before a Court can take 
cognisance of a complaint against that person 
of the offence of having abetted the giving of 
false evidence, [p. 524, col. 2.] 

Khanderao,Jn re, 15 Ind. Cas. 799: 14 Bom. L. 
R. 362; 13 Cr. E. J. 527 and Mahadev Yadneshwar, 
Jn re, 17 Ind. Cas. 63; 14 Bom. E. R. 715; 13 

Cr. L. J. 751, referred to. 

The prosecution of a Pleader defending an accus- 
ed. person for abetment of the giving of false 
evidence while the trial is pending, and 
before the evidence of the witnesses who are said 
to have been instigated to give false evidence 
has been appreciated by the Court, is inadvisable. 
If such a prosecution is to be started it ought to 
be started after the principal proceeding, in rela- 
tion to whirh the offence is said to have been 
committed, has terminated, [p. 524, col. 2 j 

Pee. V. Kashinath Dinkar, 8 B, H. C. R. 126 at 
p. 154 Cr., referred to. 

Criniii al application for revision against 
an order passed by the First Class ^gis- 
trate, Julgaon. 

Mr. P, B. Shingne, for the Petitioner. 

JVDOMENT. 

Shah, Ag. C. J. — The facts which have 
given rise to the present application 
are briefly these. Apparently in March 
last there was a proceeding before the Magis* 
trate at Bhusaval against one Vana Khusal 
in respect of a charge under section 
401, Indian Penal Code. An application 
was made for bail on his behalf by the 
present petitioner as his Pleader, but 
that application was refused on April i 
1922. Then the statements of three wit- 
nesses were recorded under section 164, 
Criminal Procedure Code, on April 18, 1922, 
from which it appeared that on April 10 
these witnesses had an interview with the 
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Inr$vksvx>to iamchanbra joshi. 
present petitioner, and that the petitioner 
had instigated them to give false evidence. 

On April 15 another case against Vana 
Khusal in respect of a dacoity, which 
has been described, to us as the Budh- 
gaon dacoity case, was sent up to the Magis- 
trate ; and the case for the Crown is that 
it was in connection with this case of da- 
coity which was sent up to the Magistrate 
on April 15, that the alleged instigation 
by the present petitioner instigated the 
witnesses to give false evidence. 

On June 2 these witnesses were examined 
before the Magistrate in the Budhgaon 
dacoity case, and on June 7, a complaint was 
filed by the Police Officer against the present 
petitioner charging him with having abet- 
ted the giving of false evidence. 

On June 14 the present petitioner made an 
application to the learned Magistrate before 
whom the complaint was filed that, as no 
sanction was obtained under section 195, 
Criminal Procedure Code, the Court had 
no power to take cognizance of the comp- 
laint. The learned Magistrate came to the 
conclusion that no sanction was 
needed because he was of opinion that the 
alleged offence was not committed in re- 
lation to any proceeding in any Court, 
and that the matter of abetment was never 
considered by any Court. 

The present application is made to this 
Court on the ground that a sanction is 
needed under section 195, Criminal Pro- 
cedure Code, because the allepd offence, 
if committed at all, was committed in re- 
lation to the proceeding pending before 
the Magistrate against Vana Khusal. It 
is urged that the alleged offence would have 
relation to the proceedings, which were 
already before the Magistrate on April 10, 
in connection with the charge under section 
401. Indian Penal Code. 

On behalf of the Crown it is urged that no 
sanction is necessary, because at the date 
of the alleged abetment no proceeding, in 
relation to which the offence is said to have 
been committed, was pending. It is con- 
tended that the offence had no relation 
to the proceedings pending on Aprff 10, 
and that the proceedings, to which it re- 
lated, were sent up to the Magistrate on April 
19, and were not pending at the time. 

It is quite dear, however, from the very 
nature of the offence alleged against the 


present petitioner that if the offence was 
committed, it was committed in relation 
to the proceeding in which those three per- 
soiw were to be examined as witnesses, and 
it is difficult to understand how it could 
be said that the present proceedings against 
the petitioner could go on without the 
sanction of the Court before which these 
proceedings are pending at present, and in 
relation to which the offence is said to have 
been committed, I assume, without deciding, 
that the offence alleged against the petitioner 
related to the Budhgaon dacoity case and 
not to the case under section 401, Indian 
Penal Code, then actually pending. Even 
then the offence related to proceedings which 
were clearly under contemplation then 
and which were sent up to the Magistrate 
on April 15. The expression used in sec- 
tion 195 (i) (5) is wide enough to cover 

such a proceeding and the decisions of this 
Court in Khanderao, In re (i) and Mahadev 
Yadneshwar, In re (2) support that conclu* 
sion. I am unable to follow the reason- 
ing adopted by the learned Magistrate 
in holding that no sanction is necessary. 
We, therefore, quash the present proceed- 
ings, without prejudice to any proceed- 
ings that may be taken after obtaining 
the necessary sanction. 

I may also point out that the prosecution 
of a Pleader defending an accused person 
while that proceeding is pending, and 
before the evidence of the witnesses who 
are said to have been instigated to give 
false evidence, has been appreciated by 
the Court, is inadvisable. If such a pro- 
secution is to be started it ought to be 
started after the principal proceeding, in 
relation to which the offence is said to have 
been committed, has terminated. It is 
hardly necessary to refer to the observa- 
tions in Reg, v. Kashinath Dinkar (3). 
Those observations relate, no doubt, to the 
prosecution pf witnesses before the 
proceeding has terminated but the rea- 
son of the rule appears to me to apply to 
a prosecution like the present prosecution. 


(1) 15 Ind. Cas, 799; 14 Bom. h. R. 362; 13 
Cr. J. 527. 

(2) 17 Ind. Cas. 63; 14 Bom. I^. R. 713; 13 Cr. 
b J. 751 - 

(3) 8 B, H. C, R, 126 at p 154 Cr. 
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Crttmp» J. — It is alleged in this case 
that the petitioner on April 10 instigated 
certain persons to give false evidence in 
a criminal proceeding which was about to 
come before a Magistrate, and did in fact 
come before that Magistrate on April 15. 
It is sought to be argued on behalf of the 
Crown that section 195 (6), Criminal Pro- 
cedure Code, has no -application to the 
offence so committed. In order to accept 
that view, it would be necessary to cut 
down the meaning of the words “ in rela- 
tion to to an extent, which is, I think, 
unwarranted. The words are very general 
and are wide enough, in my opinion, to 
cover a proceeding in contemplation be- 
fore a Criminal Court, though it may not 
have begun at the date when the offence 
was committed. If that is so, it is 
plain that sanction was necessary in 
the present case, and, therefore, the 
proceedings which have been undertaken 
are null and void without such sanc- 
tion. I agree, therefore, that those proceed- 
ings must be quashed ; and I also agree 
entirely with the remarks of the learned 
Chief justice as to the impropriety of start- 
ing the present proceeding against the 
Pleader of an accused person before the 
trial of that accused person has 
been finished. It is obvious that in the 
circumstances of the present case this can- 
not be done without coming to a conclusion 
as to the credibility of certain witnesses 
whose evidence will have to be recorded in 
the main case. 

w. c A. 

Rale made absolute. 


ALLAHABAD HIGH COURT. 

Criminal Revision Noi 564 of 1922. 

January 5, 1923. 

Present :~Mr, Justice Ryves, 

NUR MUHAMMAD KHAN— AppwCANT 
versus 

EMPROR. — Respondent 

Criminal Procedure Code (ActV of 1898), ss, 
367, 537 — Trying Magistrate unable to come to 
Court — Judgment written and signed by such Ma* 
gistrate pronounced by another Magistrate — Irregu^ 
larity. 

Where a Magistrate after finishing the trial of a 
case, but before delivering the judgment, is phy- 
sically incapacitated to come to Court, and, there- 
fore, writes and signs his judgment and sends it 
to be delivered by another Magistrate, who delivers 
it, the wrong procedure thus adopted is a mere 
irregularity and is completely covered by section 
537 of the Criminal Procedure Code. [p. 526, col. 2.] 

Empress v. Jia Lai, A, W. N. (1889) 181, dis- 
tinguished. 

Obiter. — (1) Where a Magistrate is so hoarse 
as not to be able to pronounce his judgment per- 
sonally, and asks some one to read it out in his pre- 
sence, that is a compliance with section 367, Cri- 
minal Procedure Code. [p. 526, col. 2.] 

(2) If a Magistrate reads his judgment into a. 
Gramophone and then sends it for reproduction 
in the Court that would be a compliance with the 
letter of the law (section 367, Criminal Procedure 
Code), [p. 526, col. 2.] 

(3) The maxim ‘*qui facit per ahum, facit per 
se** (he who does a thing by the agency of anotner 
does it himself), applies where a Magistrate who is 
himself unable to come to Court writes and signs 
his judgment in a criminal case and gets it pro- 
nounced by another Magistrate, [p. 526, col, 2] 

Criminal revision from an order of the 
Sessions Judge, Agra, dated the 27th Sep- 
tember 1922. 

Mr. N. P, Asihana, for the Applicant. 

Mr. R. Malcomson, Assistant Government 
Advocate, for the Crown, 

7UD0MENT. — ^Nur Muhammad Khstri 
was convicted under section 411 of the In- 
dian Penal Code by a Magistrate of the First 
Class and sentenced to one year's rigorous 
imprisonment and to a fine of Rs. 1,000. He 
appealed unsuccessfully and now comes up 
in revision before this Court. The charge 
against him is that of being in dishonesty 
possession of stolen property, namely,,. 29 
bales cf Khaki cloth belonging to Goi^;, 
ment. Most of the grounds taken lefer to 
the findings of fact which I am not disposed 
to consider at this stage. The trial in the 
Trial Court was very careful and larted he&r« 
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ly a year, and the J udge has given a detailed 
judgment in which he has reviewed the evi- 
dence. The main ground raised in revision 
is that the trial was rendered absolutely 
void owing to the circumstance that the 
Magistrate did not pronounce judgment in 
open Court. It appears that Mr. Wijahat 
Husain who tried the case was so severely 
hurt in a motor accident after he had done 
everything in the case except delivering the 
judgment, that he was unable to come to 
Court and was obliged, as soon as he was 
able to do so, to proceed to England on long- 
leave. He wrote his judgment, signed it 
and sent it to be delivered by another Ma- 
gistrate who did deliver it. It is argued 
that, having regard to the mandatory words 
of section 367 of the Criminal Procedure 
Code, this was an illegahty which vitiated 
the whole trial. Attention is drav/n to the 
words that the judgment shall be dated and 
signed by the presiding officer in open Court 
at the time of pronouncement. It is admit- 
ted that this was not done in the present 
case. The judgment was deliverred by 
another Magistrate but it was written and 
signed and dated by Mr. Wijahat Husain 
who tried the case. It is not suggested that 
the fact that Mr. Wijahat Husain was not 
able to come to Court to pronounce the de- 
cision has in any way caused a miscarriage 
of justice or operated unfairly against the 
accused. Reliance has been placed on a de- 
cision of a Single Judge of this Court in 
Empress v. Jia Lai (i). There is no doubt 
that there are observations in judgment, 
more particularly in the second column of 
page 184 of the report, which suggest that 
in the opinion of Mr. Justice Straight an 
omission such as this renders the trial in- 
complete. That case, however, was a very 
exceptional one and several other illegali- 
ties had been perpetrated by the Trial Court 
and the case was sent back for re -trial not 
merely on the ground that the Judge had 
sent his judgment to be delivered by a Ma- 
gistrate. I cannot help thinking that if the 
only fault that could have been found 
against the procedure of the Judge in that 
case was his omission to pronounce the 
judgment the case would not have been sent 
back for re-trial. It seems to me that sec- 
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tion 537, which prox ides that no finding, 
sentence or order passed by a Court of com- 
petent jurisdiction shall be reversed on 
account of any error, omission or irregularity 
in the judgment or other proceedings during 
trial applies. As I have said before, it is not 
suggested that the failure of the Magistrate 
to pronounce judgment in any way preju- 
diced the accused in the conduct of the case. 
The only omission, namely, that the Magis- 
trate did not himself pronounce the judg- 
ment ill this case was due to the fact that 
he was physically incapacitated. It seems 
to me that at the most his procedure in get- 
ting another Magistrate to pronounce this 
judgment was a mere irregularity completely 
covered by section 537. I myself should 
liave thought that the maxim qui facit pev 
alium, facit per sc would apply here. Sup 
pose the Magistrate was so hoarse as not to 
be able to audibly pronounce his judgment 
personally, and asked some one to read 
it out in his presence, surely that would be 
a compliance with the section. I suppose 
if the Magistrate had read his judgment 
into a gramophone and then sent it for 
reproduction in the Court that would have 
complied with the letter of the law, but to 
hold that nothing short of that is a sufficient 
compliance with the law when the Magistrate 
was physically unable to go to Court, renders 
the argument absurd. I am fortified, in my 
opinion, by a decision of Mr. Justice Lindsay 
delivered on the 12th of July 1921 in 
Criminal ReWsion No. 299 of 1921 which 
has not been reported. In that case the 
joint Magistrate, who tried the case, wrote the 
judgment and then went off into camp, 
leaving to be delivered by another Ma- 
gistrate. It does not appear that in that 
case the Magistrate was incapacitated from 
delivering the judgment, but he found it 
more convenient, as he was going into camp, 
to ask another Magistrate to deliver it for 
him. It was argued that this was an illegal 
act which vitiated the whole trial. Mr. 
Justice Lindsay held that “ there can be no 
doubt that the joint Magistrate was wrong 
in acting in this way, regard being had to 
the provisions of section 367 of the Code of 
Criminal Procedure, but it is idle for the 
accused to contend that any prejudice or 
failure of justice has been caused by this 
mistake on the part of the joint Magistrate, 
and 1 hold that the mistake is covered by 
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section 537 of the Code of Criminal Proce- 
dure/* The only other point which has 
been pressed seriously is the question of 
sentence. It is urged that Lieutenant Rey- 
nolds who was subsequently convicted by 
this Court received a lesser sentence than 
the accused whereas he was really as guilty. 
The sentence no doubt is severe but having 
regard to the fact that unless a person like 
tlie accused was prepared to assist Lieutenant 
Reynolds in disposing of this misappropriat- 
ed or stolen property, the original offence 
would not have been committed. It has 
often been said that the receiver is worse 
than the thief. I see no reason to interfere 
and reject the application. 

S. D. 

AppHcation rejected. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 1187 of 1920. 

January 26, 1922. 

resent: — Mr. Justice Walmsley and 
Mr. Justice Suhrawardy. 

NAYAN MANJURI DASI— Petitioner 
versus 

FAZLEY HUQ SARDAR— Opposite 
Party. 

Criminal Procedure Code {Act V of 1898), 
s, 145, proceedings under — Possession of parties 
not continuous— Proceedings, whether proper. 

An enquiry under section 145 of the Criminal 
Procedure Code must be directed to the decision 
of the absolute continuing possession of cither 
party of the subject-matter of dispute, [p . 527, col. i .] 

A hat which is held on one day a week is not a 
proper subject-matter for proceedings under section 
145 of the Criminal Prodecure Code between the 
proprietor thereof and the stall-holders where the 
fatter do not lay any claim to actual possession 
of any staff for the other days in each week. 
Under such circumstances an order of the 
Magistrate under section 145 declaring the stall- 
holders to be in possession of the stalls is 
without Jurisdiction, lP’£2 7iCJo1 i.j 


In proceedings under section 145 of the Criminal 
Procedure Code, the element of continuity of pos- 
session is an ingredient which is necessary, at any 
rate, in cases where interruption is not due to 
seasonal variations, [p. 527, col. i.] 

Criminal revision against an order of the 
Sub-Divisional Officer, Howrah, dated the 
15th October 1920. 

Babu Manmatha Nath Milker jee (with 
him Babu Dwijendra Nath Mookerjee), for 
the Petitioner. 

Babu Dasarathi Sanyal (with him Babu 
Harendra Kumar Sarbadhicary), for the 
Opposite Party. 

JUDGMENT. 

Walmsley, J. — The opposite party have 
been found to be the occupants of four stalls 
in a hat which is held at Howrah on one day 
a week. The petitioner is the proprietor 
of the hat. The hat is held on a place sur- 
rounded by walls, and the gates on those 
walls are shut at night, and the evidence is, 
that the stall-holders, on removing their 
goods, leave the hat entirely empty, when 
it remains in the charge of the durwans of 
the second party, the petitioner before us. 
The opposite party claim the right to conti- 
nue to be in occupation of the four parti- 
cular stalls in the hat. The proprietor, on 
the other hand, claims the right to let out 
those stalls to other stall-holders if she gets 
better terms, or if the opposite party refuse 
to pay what she asks. These are the cir- 
cumstances under which the matter reached 
the point at which the Magistrate thought 
proceedings under section 145 of the Crimi- 
nal Procedure Code were necessary. We 
are not concerned with the question whether 
there is any apprehension of a breach of 
the peace which would justify the proceed- 
ings, for the Rule is limited to two grounds 
which are, in effect, that the subject-matter 
is not proper for proceedings under section 
145 of the Criminal Procedure Code, Cer- 
tainly, the facts seem, at first sight, not to 
lend themselves to such proceedings. The 
stall-holders do not lay any claim to actual 
possession of any stall for five days or more 
in each week when it is conceded that the 
durwans of the proprietor are in charge of 
the whole place. Several rulings have been 
cited before us, but, with one exception, 
they do not seem to have any application 
to the question before us. The exception 
is the case of Manik Chviita Chchkrav^Hi 
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V* Preo Nafh Kuar (i). It is quite true 
that the facts of that cUse again are con- 
siderably different from those of the present 
case ; but they have this in common that 
one of the parties claimed the right to hold 
possession of a piece of land not continuously 
throughout the year but at long recur- 
ring intervals once every year, while 
in this case the stall-holders claim posses- 
sion once every week. The difference 
appears to be one of degree rather than of 
kind. The learned Judges in disposing of 
that case said that an enquiry under section 
145 of the Criminal Procedure Code must 
be directed to the decision of the absolute 
continuing possession of either party of 
the subject-matter of dispute. It appears 
to me that that element of continuity of 
possession is an ingredient which is necessary, 
at any rate, in cases where interruption is 
not due to seasonal variations, in ])roceed- 
ings under section 145 of the Criminal Pro- 
cedure Code. In my judgment the Rule 
must be made absolute on the grounds on 
which it was issued, and the order of the 
Magistrate declaring the stall-holders to be 
in possession of the stalls set aside. 
Subrawardy, agree. 

■B. N, 

Rule made absolute. 

tn) 17 Ind. Cas. 533 ; 17 C. W. N. 205 ; 
13 Cr. Iv. J. 789 ; 17 C, L. J. 397 * 


\tLAHABAD HiaH COURT. 

CaiMiNAi, Revision No. 191 of 1922. 

May 19, 1922. 

Present: — ^Mr. Justice Ryves. 

UDAI RAJ SINGH— Appi.icant 
versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V 0/1898), 5. 437 
•-^Magistrate finding no case established-- District 
Mdgistrate disagreeing with finding — Further en- 
quiry, whether should he ordered. 

Where a Magistrate after proper enquiry finds 
that there is no case established against an accused 
erson, the mere fact that the District Magistrate 
oes not agree with that opinion is no reason for 
directing further enquiry under section 437 of the 
Criminal Procedure Code, especially where there is 
no suggestion that any fuxmer evidence is avaib 
able, or should be taken. 


Criminal revision from an order of tbe 
District Magistrate, Jaunpur, dated the 
7th April T922. 

Hafiz Muslilaq Ahmed, for the Applicant. 

Mr. R. Malcomson, Assistant Government 
Advocate, for the Crown. 

JUDGMENT. — In this case proceedings 
were taken against Udai Raj vSingh under 
section no of the Criminal Procedure Code. 
The matter was inquired into by a Magis- 
trate who heard a large number of witnesses 
on both sides and in a well-considered judg- 
ment came to the conclusion that it was not 
proved that orders under section no of the 
Criminal Procedure Code should issue against 
Udai Raj Singh. The District Magistrate, 
without issuing notice, ordered further in- 
quiry under section 437 of the Criminal Pro- 
cedure Code. On revision this Court set 
aside that order. Notice was then sent to 
Udai Raj Singh, and the successor of the 
then^ District Magistrate ordered further 
inquiry. The reasons given really amount 
to this that if the Trying Magistrate had 
taken a proper view of the evidence, that is 
to say, the view which the District Magis- 
trate felt inclined to take, then he would 
have passed orders under section no of the 
Criminal Procedure Code. He now refers 
the matter back to him for further 
inquiry as he calls it, but really, it 
seems to me, with a recommendation or 
advice that orders under section no of the 
Criminal Procedure Code were indicated. 

I do not think section 437 was ever intended 
for a case like this. In ray opinion, the Try- 
ing Magistrate was quite entitled to come to 
the opinion which he did, and merely because 
another Court does not agree with that opi- 
nion, is no reason to direct the so-called 
further inquiry. There is no suggestion 
that further evidence is available or should 
be taken. Under these circumstances I set 
aside the order under section 437. If, of 
course, in future it becomes necessary to 
take proceedings against Udai Raj Singh, 
this will be no bar to such proceedings. 

W. c. A. 

Order set aside. 
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A^iAHABAD HIGH COURT. 

Betters Patent Appeai, No. 5 op 1922. 
December 8, 1922. 

Present : — Sir Grimwood Hears, Kr., Chief 
Justice, and Justice Sir P. C. Banerji., Kt. 

DINA SINGH AND OTHERS — 
Defendants — Appeeeants 
versus 

Lala DEVI CHAND— Peaintifp— 
Respondent. 

ConsUuction of (/o<;ww5»/—Wajib-ul-arz— -Zemin- 
dar, arhitary rtghi of, to turn out inhabitants — 
Procf required, nature of. 

Where the waiib~td-arz of a village provide? 
that * if the proprietors turn out, put out or 
eject any o^ the inhabitants/* that does not mea.» 
that the zemindar can, without as.signing some 
good cause, turn out any body, but it contemp- 
lates the turning out or ejectment of a person 
tor good and sufficient cause. Q). 530, col. i.] 

A zemindar who claims an arbitrary right to 
turn persons out, must prove that right with 
great definiteness, [p. 530, col. i.] 

Appeal, under section 10 of the Letters 
Patent, from the judgment of Mr. Justice 
Gokul Prasad, dated the 14th December 
1921. 

Mr. Nihal Chand, for the Appellants. 

Dr, M. I. Agarwala, for the Respondent. 

JUDGMENT* — In this case a zemindar sued 
Dina Singh and others for the recovery of 
possession of a house, the materials of wliich 
are said to be of the value of Rs. 300 and 
the house as a standing house presumably 
of the value of about Rs. 1,000. The zemin- 
dar claimed the house shortly after the 
death of one Teku Sonar, who was admit- 
tedly in possession and in whose family 
the house had been for a number of 
years. The house was said in the plaint 
to have been erected prior to the Settle- 
nisint of 1867 * but of that no evidence 
was given at the trial. The zemindar 
alleged Idiat the defendants were not the 
heirs of Teku, and he set up a further 
ground of claim, namely, that he had a 
right, in accordance with the terms of the 
Wafib-ul-arz of 1867, to resume posses- 
sion of any piece of ground upon which a 
house might have been built at any time 
that he liked arbitrarily, and that he 
could do that leaving only to the dispos- 
sessefi house-holder the right of remov- 
ing the materials. The allegation that 
the defendants were not the heirs of 


Teku wa's decided adversely 1 o the zenmir 
dar and thereupon he was thr )W \ bac c 
upon the second branch of his claim, name- 
ly, that he could, without assigning any 
reason, re-possess to himself any lapd situat- 
ed in the ahadi. The passage of the Wajib- 
ul-arz, which has been relied upon, has 
been translated to us, and it is agreed 
that the passage runs as follows : — *Tf the 
proprietors turn out, or eject or put 
out (jo malkan kisi hashinde ko uthawengc) 
anv^ of the inhabitants, that inhabitant 
will have the right to remove the mater- 
ials.*' In the Court of first instance there 
seemed to be no discussion on this ques- 
tion of the text of the Wajib-iiUarz. At 
all events, the judgment of the learned 
Munsif is silent on this point. In the lower 
Appellate Court the learned District Judge 
purported to give ‘'a translation of the 
provisions of the W ajib-ul-arz ** and he 
commenced with this passage : *'If the 
zemindar wishes to eject any one, he can 
do sc.** We have invited Dr. Agarwala 
to find that passage in the Wajib-ul-arz, 
and Mr. Nihal Chand has also searched 
for it, and it is agreed that that passage 
docs not appear in the document, and it 
has been suggested, and it is probably the 
fact, that by mistake the learned District 
Judge was taking down what was, in Coun- 
sel's view, a short summary of the right of 
the zemindar. At all events, it must be 
taken that the passage which we have quot- 
ed is the only passage in the W ajib-ul-arz on 
which the zemindar can rely. Now, the 
position must be looked at broadly. The 
zemindar is undoubtedly the owner of the 
land in the ahadi and he can grant a license 
if he so chooses to any body to erect a house 
in the ahadi and he can affix to it such terms 
as he wishes-— and no doubt it would have 
been competent for- tlie zemindar in about 
the years i860 to 4$7() to have stipulated 
that any body wishing to build a house 
could only do so upon the clear under- 
standing that the zemindar had a right 
which he could exercise at any time, with- 
out assigning any reason, of re-taking pos* 
session of the site and requiring the builder 
of the house to pull it down and remove 
the materials. Such a power implies put- 
ting the owner of the materials to great 
loss, to great disturbance and may very 
well result in ruining a trade wljich rpay 
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have taken years to get together. There- 
fore, an arbitrary right of that character 
ought to be proved with great definite- 
ness. Nobody, of course, was able to 
come forward to say what was the ori- 
ginai bargain between the parties. No 
one could be called to explain how Teku 
or his predecessors were allowed, some 
fifty years ago at least, to build a house. 

Mr. Kendall, of course, had the passage 
before him, which in his belief appeared 
in the Wajib-uUarz, that if the zemindar 
wishes to eject any one he could do so ; 
and one can understand that that coloured 
his judgment, because that was a very clear 
expression of power given to the zemin- 
dar. Mr. Justice Gokul Prasad does not 
seem to have been impressed by that por- 
tion of it, and he bases his judgment strict- 
ly on the translation of the Wajib-ul- 
arz and comes to the conclusion, in 
the absence of any other evidence, he 
must be guided by that. That was in every 
way right and proper, and we are guided 
by it. But we are not satisfied that the 
phrase : “If the proprietors turn out, put 
out or eject any of the inhabitants “ means 
arbitrarily and without assigning some 
good cause. That circumstances might 
arise which would give to the zemindar 
a proper right to turn out a man admits of 
no question ; but it is not asserted 
in this case that there has been any just 
cause for this attempt to turn out the heirs 
of Teku : No reason whatever has been 
alleged. The zemindar relies on his alleged 
power to turn out at his pleasure. We 
are unable to hold that that clause in the 
Wajib-ul-arz, to which we have referred, 
is so clear and definite as to gwe him that 
extraordinary right. In looking at the 
wajib-ul-arz one sees that it was making 
provision for two events The first was, 
that if a tenant voluntarily left the abadi 
he had to leave the materials of his house 
in situ. If, however, the inhabitant in- 
voluntarily had to leave the site he was 
at liberty to remove the materials. We 
think the fair and proper construc- 
tion of this clause ought to be not that 
the zemindar can turn out any body without 
reason but that it contemplated the 
turning out or ejectment of a man for good 
and sufficient cause. In that view of the 
eaac, this appeal must he allowed with 


costs and fees on the higher scale. Th" 
decrees of this Court and of the lower 
Appellate Court will, therefore, be set 
aside and the decree of the Munsif restored. 

w. c. A. Appeal allowed. 


MADRAS HrGH COURT. 

Civil. Revision Petition No. 30S or 10.^2 
November 30, 1922. 

Present: — Mr. J ustice W allace. 
JAGANNATHA SASTRY— Pr^AiNTiFF- 
Pktitioner 
versus 

SARATHAMBAIy AMMAL and anothek 

— Defendants — Cottntek-Petitionkks. 

Civil Procedure Code (ActV of 1908), a. 115, 
O.X VI, r. 19 (b), O.XX VI, rr. r, 4 — Revision 
— Interlocutory orders — Witnesses living more than 
200 miles from Court-house — Commission J or exami- 
nation — Discretion of Court — 'May issue commis- 
sion,* meaning of. 

In a case where the lower Court has not obeyed 
the law, it is the duty of the High Court to inter- 
fere in revision even in interlocutory proceedings 
rather than permit a trial to go on, on an illegal 
course which must entail unnecessary expenses to 
the parties and useless waste of time, [p 532, col. i.] 

Ordinarily, where a party asks for a commission 
for the examination of a witness who is not under 
the control of the party and who resides beyond the 
limits fixed under O. XVJ,r. ig (b) of the Civil Pro- 
cedure Code, a commission should issue as a matter 
of right unless the Court is satisfied that the party 
is merely abusing its authority to issue a process, 
but it is not for the Court to decide whether he 
will be benefited thereby or not. That is a matter 
entirely for the party, [p. 531, col. 2.] 

Vidya Puma v. Seethamma, 12 Ind. Cas. 74; 21 
M. L. J. 889, Huree Doss By sack v. Me 9 r Moazzum 
Hossetn, 15 W.R. 447; 8 B.i. R. App. 16, followed. 

Amrith Nath Jha v. Dkunput Singh, 20 W. R. 
253, Adamji Khadi Bhai v. Issuf Ahmed Mulla, 
16 Ind. Cas. 750, Saleji (A. E.) v. Ahmed Musaji, 
19 Ind. Cas. O43, Veerabadran Cheiiy v. Nataraja 
Desikar, 28 M. 28; 14 M. E. J. 329, distinguished. 

The words “may issue a commission'* are used 
in O. XXVI, r. 4, Civil Procedure Code, in the 
same sense in which they are used in r. i of that 
Order mean is given authority to issue a commis* 
sion [p. 531, col. 2.] 

Petition, under section 107 of the 
Government of India Act, praying the High 
Court to revise an order of the Court of the 
District Munsif, Mayavaram, dated the 22nd 
Februarv 1922, in Interlocutory Appeal 
No 67 of 1922, in Original Suit No. 278 oi 
1921. 
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Mr. K. Sankara Sasirv. for the Petitioner. 

Mesisrs. A. Krishnasami Iyer and C. A. 
Se shag iri Sasirv, for the Respondents. 

JUDGMENT . — In this case the lower 
Court has refused to issue a commission 
tor the examination of two of the petitioner’s 
witnesses, who live more than 200 miles 
from the Court-house, and cannot, therefore, 
be compelled to attend by ordinary process. 

The petitioner contends that, as a matter 
of law, the Court was bound to issue a com- 
mission. The respondent contends that it 
was entirely a matter of discretion of the 
Court. The point is one on which reported 
authorities speak with an uncertain voice. 

2. The practice in Kni^lich Courts un- 
doubtedly is that it is a matter of judicial 
discretion for the Trying Court to issue a 
commission, and the Calcutta High Court 
has usually interpreted the pertinent sec- 
tion of the old and the present Civil Pro- 
cedure Code in that sense; I'ide cases reported 
as Amriih Nath Jha v. Dhinput Singh (i), 
Adamji Khadi Bhai v. hsuf Ahmed Mulla 
(2) and Saleji {A. E,) v. Ahmed Mnsaji (3), 
though in Amriih Naih Jha v, Dhunput 
Singh (i) it v/as held that, ordi- 
narily, whai the witness is a stranger resid- 
ing beyond the limits fixed by law^ for the 
sendee of direct process, and is not a person 
under the control of the party applying 
for the commission, such a commission 
should ordinarily issue. The Calcutta case of 
Huree Dass By sack v. Meer Moazzum H ossein 
(4) may be read as laying down that a party 
has a legal right to have a commission issued. 

3. In the Madras High Court, a Single 
Judge mChinnu v.SambandaMoorthi (5), held 
that the matter is one of judicial discretion, 
while a Bench in Vidya Puma v. Seethamma 
(6) held that it was a matter of statutory 
right. From the arguments in the latter 
case it clearly appears that the issue argued 
was whether a party had a statutory right 
to a commission or whether the Court had 
discretion to refuse it, and the Court held 
that the former view was correct. In V eer a- 
badran Cheity v. Naiaraja Desikar (7), 

(1) 20 W. K. 253. 

(2) 16 Ind. Cas. 750. 

(3) 19 Ind. Cas. 643. 

(4) 15 W. R. 447; S B. L. R. App. 16. 

(V) 23 Ind. Cas. 522; 15 M. L. T. 339. 

(6) 12 Ind. Cas. 74; 21 M. L. J. 88g. 

(7) 28 If. 185 14 M. I/. J. atg. 


though the mattei of the issue of a commis- 
sion to a witness more tuan 200 miles from 
the Court-house did not arise, it was held 
that the Court had power to refuse diicot 
process in its inherent power to prevent 
abuse of its process. 

4. The balance of authority is in favour 
of the view that, ordinarily, in the case of a 
witness not under the control of the party 
asking for the commission, who resides be- 
yond the limits fixed under O. XVI, r. 
19 (b), Civil Procedure Code, a commission 
should issue as a matter of right unles.c the 
Court is satisfied that a iparly is merely 
abusing its authority to issue process, and 
that it is not for the Court to decide whether 
the party will be benefited thereby or not. 
That is a matter entirely for the party. 

5. In the present case, the two wil nesses 
for wdiom a comniission was asked ate Plead- 
ers residing at Salem, more than 200 miles 
from the Court-house, one being Ibe father 
of the petitioner Neither is he under Ins 
control. The lower Court has given no 
definite ground for refusing a commission 
and certainly it does not say that the peti- 
tioner was attempting to abuse its power 
of issuing process. I am satisfied that, 
even if the matter of the issue of the com- 
mission was one within its judicial discretion 
and not a matter of statutory right, it has 
not exercised that discretion judicially. 

6. Some useful guidance may be gained by 
a comparison of the language of O. XXVI, 
r. 4, Civil Procedure Code, with that of r. i. 
In r. I the word '' may ’’ must mean '' is 
given authority to. ’’ I am not prepared to 
accept the respondent’s suggestion that the 
word may ” is explained by and refers to 
no more than the alternative method pres- 
cribed of proceeding either by '' interro- 
gatories or otherwise.” I think that rule 
clearly means that, in the case of persons who, 
owing to illness, etc., are unable to attend 
the Court, the Court cannot refuse to issue 
a commission, If that is not the meaning 
of the rule then it is useless, and if the word 

may ” implies so much in r. i it is reason- 
able to conclude that in r. 4, where the same 
phrase is used, it has the same meaning, that 
is, the Court must, when moved, issue a 
commission. 

7. My view, therefore, is, the law^ directs 
the Court to issue a commission in a case 
Uke the present unless it is satisfied that the 
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reciuest for the commission is an abuse of 
its process and that the lower Court has, 
therefore, acted contrary to law. In a case 
where the lower Court has not obeyed the 
law, I think it is clearly the duty of this 
Court to interfere even in interlocutory 
proceedings rather than permit a trial to go 
on, on an illegal course wliich must entail un- 
necessary expenses to the parties and use- 
less waste of time. 

8. I, therefore, set aside the lower Court's 
order and direct it to issue the commission 
prayed for by the petitioner, but before 
issuing the commission it should decide 
whether the third defendant, the contesting 
respondent of this petition, is a necessary 
party of that suit. The petitioner will get 
his costs in this petition in any event from 
third defendant. 

V. N. V. Pelition allowed. 


}PJR JUDICIAL COMMISSIONER’S 
COJRr. 

> coxD Civii:, Appeai, No. 463 of 1920. 

December 13, 1922. 

Present: — IVIr. Hallifax, A. J. C. 
ANANDRAO and others — Defendants — 
Appeeeants 
versus 

SARASWATIBAI and another — 

— PlyAINlTFFvS AND DEFENDANTS — 

Respondents. 

Hindu Law Sale to pay off husband* s 
debt —Consideration slightly in excess of debt— Sale, 
setting aside of, 

A sale by a Hindu widow to pay off a legal debt 
due by her deceased husband cannot be set aside 
upon payment of the amount which it was neces- 
sary for her to raise to pay off the debt, simply 
beoaUvSe the sale was for a sum which exceeded 
by about oue sixth, the sum actually required for 
the debt [p. 533, cols, i & 2.J 

L'jlaramRoy y.Baga^anand Banerjee, 6 Ind. Cas. 
207; 14 C. W. N. 895, followed. 

Appeal from a decree of the Addi- 
tional District Judge, Nagpur, dated the 
27th July 1920, in Civil Appeal No. a of 


Mr. V. V. Chiiale, for the Appellants. 

Mr. M, B. Kinkhede, R. B., for the Re- 
spondents, 

JUDGEMENT* — Venubai, the fourth de- 
fendant in this case, sold to the predecessor- 
in-title of the remaining defendants, who are 
now appellants, a one-anna share in a village 
out of an eight-anna share which she had 
inherited from her husband on his death 
in 1904. The consideration of the sale was 
stated as two vsums of Rs. 100 each and one 
of Rs. 50 advanced on 27th February 1902 
and 1st August 1902 and i8th August 1903 
to Venubai's husband and Rs. 250 added 
to those amounts as interest up to the date 
of sale, which was 8th September 1906. The 
appellants succeeded in proving the two 
advances of Rs. 100 each alleged by them 
but failedin respect of the third item of Rs. 50. 
In the lower Appellate Court it has been 
held that Venubai ought to have paid the 
interest on her husband's debts out of the 
income of her estate and was not entitled 
to alienate any part of the estate for payment 
of that interest, though she was entitled to 
alienate a sufficient portion of the estate 
to pay off the principal of the debts that 
were proved. 

(2) I am unable to see how the interest 
on a debt can be called anything but a por- 
tion of the debt itself. Doing so here ne- 
cessarily involves holding that Venubai 
ough . to have paid out of the income of her 
estate even the interest for the period be- 
tween the incurring of the debts and the date 
of death of her husband, and that even that 
interest was not a debt due by her husband, 
which is absurd. The interest charged on 
the third sum of Rs. 50, which, it may be 
remarked, was simple interest and not 
compound interest as the learned Additional 
District Judge seems to have thought, was 
Rs. 36-12-0, that is to say, the appellants 
have proved Rs. 413-4-0 to be a debt pay- 
able by Venubai's deceased fiusband but 
have failed in respect of the remaining 
Rs. 86-12-0, which exceeds one-sixth of the 
total consideration by less than four rupees. 

(3) The decree of the lower Appellate 
Court declares that the sale-deed in suit is 
not binding on the plain iff, who is the next 
reversioner after Venubai, and, fu ther, hat 
she will be entitled to recover possession of 
the property after the deaih ol: Venubai by 
payment to the defendants of iRet iOQ 
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that has been recovered by them out of the 
u ufruct, and also that she is to get mesne 
profits for the period between the date of 
Venubai's death and the date on which she 
takes possession and that she will be entit ed 
to interest at 6 per cent, per annum on 
Rs. 200 for that period. I do not consider 
it necessary to give any reasons for holding 
that such a decree issued during Venubai^s 
lifetime is hopelessly wrong. The only 
possible decree in the case was one dismiss- 
ing the suit or one declaraing that the aliena- 
tion was valid only during the lifetime of 
Venubai, with the possible addition of a 
condition that possession could only be 
recovered by the reversionary heir, who- 
ever thit might happen to be, on pa^nnent 
of a certain sum of money; the terms in re- 
gard to the usufruct and the mesne profits 
are entirely out of place. 

(4) The reading of the judgment of the 
Privy Council in Deputy Commissioner of 
Kheri v. Khinjan Singh'^ {1) by the learned 
Judges in Felaram Roy v. Bagalanand Baner^ 
jee (2) is preferable to the view taken by 
the same Court in Hari Kissen Bhaiat v. 
Bajrang Sahai Singh (3). In the first of 
these two Calcutta cases the learned J ndges 
said : ‘'It has been held by this Court in 
the cases of Lala Chatra Narayan v. Uba 
Kunwari (4) and Sugeeram Begum v. Jud- 
doo'uns Suhaye (5) that a sale, such as the 
present, cannot be set aside upon payment 
of the amount which it was neccssary for 
the widow to raise to pay off a legal debt 
simply because the property sold was not 
sold for a sum whi h exactly covered that 
djbt. It would manifestly be impossible 
and possibly prejudicial t > the interest of 
the estate, if the widow were to be held to 
be bouiid in every instance t ) s 11 property 
for payment of a debt due from her husband 
for exactly the sum due to the creditor. And 
we are of opinion that their Lordships of the 
Privy Council did not intend to lay down 
any such rule/* 

(5) In this case it is not su gested that 

(t) 29 A 331; 9 Bom. L. R 59i: 5 L. J 34V 
C. W. N 474; 4 A. L. J 232; 2 M. L. T 145; 17 
M. L. J 233; 10 O. C 1 17; 34 I- A 72 (P. C). 

^2) 6 Ind Cas 207; 14 C. W. N 895. 

(3) X Ind Cas 434: 13 C. W. N 544; 9 C. L. J 433 . 

I R* i*. R. (A. C. J.) aoi; 1 Ind. Pec. (K, 8.) 

9 W. R 884. 


there was any cheating of tli3 widow in res* 
pect of the third item of Rs. 50; piyment o^ 
that amount to her fathcr-in-law has merely 
failed of se])aralw and direct i)roof. In the 
circiiiiHtanccs, it might well have been held 
that that procf necessarily followed from 
the direct proof that much the larger part 
of the money had been paid and the wid w 
believed and said that this small part had 
also bjen paid, when these matters were 
added to a certain amoniit of direct evidence 
in regard to the smaller part. It stands, 
however, as a finding which cannot now he 
disturbed, tliat payment of the Rs. 50 to 
Venubai's father-in-law has not been proved. 
The position then is, that Venubai sold the 
one-anna share for Rs. 500 of which not 
more than Rs. 413-4-0 was a debt due by 
her husband ; the remainder she received in 
some form or other, but in no way that 
would justify an alienation of the properly 
for it. The principles stated in the passage 
quoted above from Felaram Roy v. Bagala- 
nand Banerjee (2) seems to me to justify 
the wh )lc alienation. The decree of the 
lower Appellate Court will, therefore, be 
set aside and a decree will issue dismissing 
the plaintiff's suit. The plaintiff must pay 
all the costs of the litigation in all three 
Courts. 

w. C. A, Decree set aside. 


MADRAS HIQH COURT. 

Civil, Appeai, No. 75 or 1921. 
October 26, 1922. 

Present : — Justice Krishnan 
and Mr. Justice Ramesam. 
ANNADANA JADAYA GOUNDER- 
Depkndant No. i— Appei^i^ant 
versus 

KONAMMAL axd another — P tAiNTiPPS 

RESPONDENTfi. 

Hindu Law~--Impaftihle jtgir — Succession-- 
J6ini family property or separate property Senior 
brameh reneunt^ing by arrangement right of succes- 
sion-^Nen-divUidn of smus-^Effeei of arrangement. 
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Succession to an impartible estate under the 
Hindu Law is governed by the rule of survivorship 
it it is joint family property and by the rule of 
inheritance to separate property if it is a separate 
property; and if the rule of survivorship applies, 
tiie senior member of the senior line is entitled to 
succeed, [p, 535, cols, i & 2.] 

Tn an impartible jaghir, one of the jaghirdars 
was succeeded not by his first son who was of a 
weak mind but by his second son, and under an 
arrangement the succession of the jaghir there- 
after for nearly 100 years and for four generations 
continued in the junior branch. An unsuccess- 
ful attempt was once made by a member of the 
senior branch by litigation to gel back the jaghtr^ 
'j'here was no partible property belonging to the 
family besides the jaghir. Members of both the 
branches of the family resided in the ancestral 
homes though separately. There was no distinct 
or positive act of division of status and the last 
jaghirdar in the junior line died without male 
issue. In a suit by the mother against the senior 
member of the senior branch who got into pos- 
session of jaghir : 

Held» that the effect of the family arrangement 
was merely to substitute the junior line for the 
senior line to succeed to the Poligarship, but did not 
affect the jaghir being held as joint family prop- 
erty, and the rights of survivorship subsisting in the 
senior branch. The possession of the second line 
being consistent with the continuance of the joint 
family rights did not make the jaghir the separate 
property of the second line by adverse possession. 
The family continued to be joint in status and on 
the death of the last jaghirdar without male issue, 
the senior member of the senior branch was entitled 
to succeed by right of survivorship in preference 
t(j the mother, [p. cols, i & 2.] 

Per Ramesam, J . — When the individuals of a 
line renounce their right to an impartible estate 
and those of another take by a family arrangement, 
the persons who take the estate by the arrangement 
do so by an act not hostile in the sense that the 
members of the former line cease to be members 
of the joint family but hostile only to the extent 
that, as long as the latter line lasts, the members 
of the former line cannot claim it. A litigation 
as to the right to hold the estate between tw’a 
such lines does not necessarily effect a complete 
separation, [p. 542, cols, i & 2.] 

The holder of an impartible estate cannot, by 
giving a notice to the junior members that he in- 
tends to be divided in status as regards all the par- 
tible and impartible properties, put an end to the 
rights of the junior members over the impartible 
estate. Such a notice destroys the undivided 
status only as to the partible properties, [p. 
547, col. i.J 

Katama Natchtar v. Rajah of Shivagunga, 9 M. I, 
A. 539; 2 W. R.P.C. 31; I Suth. P. C. J. 520; 2 Sar. 
P. C. J. 25; 19 E. R. 843, Baijnath Prasad Singh 
y.Tej Bali Singh, Oo Ind. Cas. 534; 43 A. 228; 19 A. 
EJ. 317; 3.3 C. L.J. 3«8; 40M.EJ. 387; (i<?2i) M, w! 
N. 300; 25 C.W.N. 5O4; 2 P. L. T 257; 23 Bom. E. R. 
654; 3 E. P. E.R. (P. C.)^5: 29 M. U T. 359 (P. C), 
Naraganti Achammagaru r, V 0 nhaiachalapaH 
Nayanivaru, 4 M. 250; i Ind., Dec, (N. s.) loio, 
K0^chi Kaliyana Rengappa Th$h Udayar 


V. Kachi Yuva Rengappa Kalakka Thola Udayar^ 

{ Udavarpalayan? case), yz I. A. 261; 2 C. L. J. 231; 
10 C.W.N. 95; 15 M.L.J. 312; 2 A.L. T- 845; 7 Bom. 
h. R Q07; T M. L. T. 12; 28 M. 508; 8 Sar. P. C. J. 
855 (P. C.) Muttuvadtiganadha fevar v. Periasami 
Tevar, 23 1 . A. 128; 19 M 451; 0 M. L. J. 149: 7 
Sar P. C. J. 83; 6 Jnd Dec. (n. S.) 1020, followed. 

Tara Kumari v. Chaiurbhtij Narnyan Singh, 
30 Ind. Cas. 833: 42 C. 1170; 19 C.W.N. 11 iQ; 29 
M. L. J 371; iS M L. T 228; 2 b. AV 843; 13 A. L.J. 
1034; 17 Bom. b. R 1012; 22 C. Tv. J. 4^8; (19x5) 

M U' N 717: 42 I. A H)2{V.C.),Gnrusami Pandiyan 
Y Sendatti Kalai Pandia, di Ind Cas. 242; 44 M. 
i; 30 M b. J. S2g; (1020) M. W. N OOo; 28 M b. T. 
3()5, Pcriasinni v. Periasatm {Padawatitr cave) , 5 1 . 
A. 01, 1 M ^12; 2 C. b. R. 81; 3 Sar. P.C.J. 795; 3 
Suth P. C. J. 508; i Ind. Dec. (N. S) 208 (P. C.), 
Muihusami Muduhar v. Nallakidantha Mudaliar, 
18 M. 418; b Ind Dec. (x. s.) O40, distinguished. 

Appt-al against a decree of the* District 
Court, South Arcol in Original Suit No. 13 
of iqih. 

Messrs. T. R. V enkatarama Sastriar and 
T. M. Krishnaswami Iyer And K S. Sankara 
Iyer, for the Appellant. 

Messrs. A. Krishnaswami Iyer atid 
M. S. Venkatrama Iyer and P. S, Chandfa- 
^ekaara Aiyar^or the Respondents. 

Tliis appeal coming on for hearing cn 
the 26th, 27tli and aHth of September, 
respectively, and the 2nd and 3rcl October, 
1922, respectively, and having stood over 
for consideration till this day, the Ccuit 
delivered the following 

JUDGMENT. 

Erishnan, J.-- -This is an appeal by the 
first defendant against the decree of the 
District Judge of South Arcot in Original 
Suit No. 13 of 1916 on his file. The suit 
was brought by the plaintiffs to recover 
possession of the impartible estate known as 
Jadaya Goundar Jaghir, one of the bill 
Jaghirs on the Kal ayan hills in South Arcot, 
and also the moveable and immoveable 
properties and outstandings described in 
Schedules B, C and D. The Jaghir is 
one of the estates included in the Schedule 
of the Madras Impartible Estates Act, II 
of 1904, and is thus made inalienable by the 
holder beyond his lifetime. The last holder 
of the Jaghir was one Naranappa Jadaya 
Goundar ; the Jaghirdars are given the 
honorific title of Jadaya Goundars. He 
died in 1914 leaving a Will, which is not now 
disputed, by which he bequeathed all his 
preperties to the second plaintiff. The first 
plaintiff is his mother and the heir-at-law 
to his separate properties, as he left no issue. ‘ 
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The two plaintiffs sue jointly, the second 
plair^tiff as the beneficiary under the Will and 
first plaintiff as the heir-at-law in case the 
Will is found to be invalid. Clearly, the Will 
is of no effect by reason of Madras Act II of 
1904 to pass the J aghir to the second plain- 
tiff. The District Judge gave a decree for the 
Jaghir to the first plaintiff as the heir-at- 
law and to the second plaintiff for the prop- 
erties in the other schedules which lie found 
to be self-acquisitions of Naranappa. Appeal 
No. 75 of 1921 is against that decree. 

The first defendant himself had brought a 
?iiit, Original Suit No. 50 of 1916, against the 
first plaintiff and others to recov'er a hoUvSe 
in Akkarapalayam in their possession which 
he claimed to be a part of the Jaghir which, 
accoiding to him, passed to him on the death 
of the last holder by the right of survivorship 
taken with the rule of lineal primogeniture. 
The District Judge held that the house was 
not part of the Jaghir, and having already 
held in the connected suit Original Suit No. 1 
of 1916, which was tried with this suit that 
he was not entitled to the Jagliir itself dis- 
missed Ws suit. Appeal No. 76 of 1921 is 
against that decree. 

The main question for decision is, who is 
entitled to succeed to the Jaghir on the death 
of the last holder That would depend upon 
whether the Jagliir in his hands was the joint 
family property of himself and the defendant 
and others or his separate or self* acquired 
property. It is a well-settled proposition of 
law that the succession to an impartible 
estate is governed by the rule of survivors hip 
if it is joint family property and by the rule or 
inheritance to separate property if it is 
separate property. That was so laid 
cl »wn in Kaiama Nakhiar v. Rajah oj 
Sh'vagun^a (i) and has since been 
affirmed in several cases, the last one being 
the case in Baijnath Prasad Singh v. Tej Bali 
Singh (2). In the present case there is no 
difficulty in choosing a single individual out 
of a class for the Jaghirsbip, for it is conceded 
that if the rule of survivorship applies, the 
1st defendant is entitled as the senior member 


(1) 9 M. I. A 539: 2 W. R. P. C 31; I Suth P. C. J 
520; 2 Sar. P. C. J. 25; 19 R 843. 

(2) bo Ind Cas 534; 43 A 228; 19 A. h . J 317; 33 
C. h , J 388; 40 M. I,. J 387; (1921) M. W. N 300; 
25 C. W. N 564; 2 P. b. T 357; 23 Bom, h. R 654; 
3 V . P, 1 . R, (F. C.) 33i 29 M. T. 33S (P. CJ. 


of the senior line, whereas if the ruie as to 
succession to the separate estate applies the 
1st plaintiff, the mother, is entitled. 

We have thus to address ourselves to the 
queijtion whether on the evidence in this case 
the District Judge was right in holding that 
the Jaghir was the separate property ot 
Naranappa, the last holder. A genealogical 
table showing the relationsiiip between the 
first defendant and Naranappa and others is 
attached to the judgment of the lower Court 
and has been accepted as correct by both 
parties. Thai shows that one T^akshmanappa 
was the twenty-ninth Jagdiirdar. We know 
that Dakshmanappa was succeeded in 1822 
not by his eldest son Rainappa who was said 
to have been of weak mind, nor by his son 
Kannappa who was born at the time but was 
a minor of 5 years oi age, but ov his second 
son Annadana and the Jaghir has continued 
in his junior line till now, that is, for four 
generations. What exactly happened in 
1822 when the senior line was set aside in 
favour of the junior line is not clear : nearly 
100 years having elapsed there is naturally 
no direct evidence about it. We must gather 
what we can about it from the proceedings 
and the judgments of the First Court and of 
the High Court in Original Suit No. 7 of^i875 
brought by the widow of the 31st Jaghixdar 
as guardian of her minor son, Annadana, to 
recover the estate for h m from Lakshman- 
appa of the senior branch who had usurped it. 
The plaint and the written statement in it 
and the decree and the judgment of the First 
Court are marked together as Exhibit B, 
the judgment of the High Court as Exhibit C 
and the decree as Exhibit D. In that §uit 
the plaintiff Annadana succeeded in recover- 
ing the estate and he became the 32nd Jaghii- 
dar. The judgment of the Trial Judge deals 
more with the question whether the then 
plaintiff's mother was properly married and 
whether plaintiff was a legitimate child than 
with what happened in 1822, as he held as a 
point of law that Annadana, the 30th Jaghir- 
dar, having succeeded to the estate his 
descendants had a preferential claim to it. 
He has, however^ made some remarks in his 
judgment which are in point. He says that 
“ the old father (the 29th Jaghirdar) yielded 
the title to him (the 30th man) before he 
himself died " and that the defendant 
there (who was of the senior branch) was the 
next heir accoiding to the ordinary rule of 
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Succession if the plaintiff, the minor, was not 
a legitimate child.” The latter, however, is 
only an opinion of the Judge and we cannot 
attach inncli weight to it. 

In the judgment of the High Court some- 
thing more appears as regards the point before 
us. Their Lordships say : We think the 
plaintiff's claim may be regarded as resting 
on family arrangement made in 1820 and 
not challenged until the death of the minor 
plaintiff’s father in 1866. Regarding the 
2Qtli Poligar who possessed the proprietary 
right ill the property it was competent to 
him with the members of his family to alter 
the succession by the arrangement referred 
to. ” What exactly the arrangement was 
and what its scope was it is not possible to 
gather from the records. It was suggested 
for the respondents that what the 29th Poli- 
gar did was to make^ a gift of the Jaghir to 
his second son before he died and the J aghir 
was thus self-acquired property in his hands. 
Though according to the decision in Sartaj 
Kuari v. D coraj Kuari (3) he could have 
probably made a gift, Madras Act II of 1904 
not having been yet passed, there is no evi- 
dence on which we can hold that the arrange- 
ment in 1820 or 1822 was in the nature of a 
gift. The most that we can reasonably infer 
from the evidence is that here we have an 
arrangement similar to that in Naraqunly 
LtUchmeedavamah v. Vengama Naidoo (4) 
and Naraganti Achammagaru v. Venkaia^ 
chalapati Nayanivaru (5). The result 
of the arrangement was practically to 
substitute the junior line for the 
senior line to succeed to the Poligarship 
but there is no evidence of any 
further interference with the right of the 
senior line. It did not affect the Jaghir 
being held as joint family property and the 
right of survivorship subsisting in the senior 
branch as well as in the two junior branches 
of the 30th Poligar’s brothers. (See the 
pedigree). The possession of the second 
line being consistent with the joint family 
rights continuing, it cannot be treated as 
making the Jaghir the separate property 
of the second line by adverse possession. 
The effect of that possession is no more than 

(3) lo A. 272; 15 I A. 51; 5 Sar. P. C. J. 139; 

12 Ind* Jur. 213; 6 Ind. Dec. (n. s.) 182 (P. C.). 

{4) 9 M. I. A. 66; I W. R. P. C. 30; i Suth. P. C. 

J. 460; I Sar P. C. J. 820; 19 B. R. 666. 

I3) 4 M. 250; 1 Ind. Pec. (Nf. s.) lojo, 


that of the arrangement itself The failure 
of Lakshmanappa of the first line in Original 
Suit No. 7 of 1875 did not result in any 
separation either ; the suit was decreed in 
favour of the minor of the second line only on 
the footing that the arrangement in 1820 was 
not a temporary one, as Lakshmanappa 
contended, but was effective in continuing 
the Jaghirshipin that line. Now, that that 
line has become extinct a new position has 
arisen and there is nothing in the two judg- 
ments to prevent the senior line from claim- 
ing the Jaghir now by survivorship. 

In this connection reference may also be 
made to the entry in Inam Register, Exhibit 
III, where in column 19 the heirs of the 31st 
J aghirdar are given and they include mem- 
bers of the lines senior and junior to^ the 
then Jaghirdar's line. This is a strong indi- 
cation that the joint family character of the 
J aghir wa not destroyed by what happened 
in 1820 or 1822. 

The learned Vakil for the respondents 
then argued that the conduct of the parties 
showed that the two lines had become 
separate at some time or other and that 
the Jaghir was treated as the separate 
property of Naranappa's line. As apparently 
this family had no other joint properties 
of any value except the J aghir he could not 
point to any particular act of partition or 
division, and he, therefore, contended that 
it was sufficient for his clients to show that 
Naranappa was divid d in status from his 
cousins of the senior line. It is very doubtful 
if the owner of an impartible estate can get 
himself divided in status with reference to 
that estate by a mere unilateral declaration 
so as to destroy the joint family r’ght of 
succession by survivorship to it which the 
members have. It is not, however, necessary 
to decide this question here, for we have no 
evidence of any such express declaration or 
of anything from which it could be inferred. 

The learned Vakil for the respondents 
then relied on the following circumstances 
as showing separation, viz /. — 

(1) The removal of the residence of the 
Jaghirdars to Pottayam in 1872 and their 
continuance to live there ever after, whereas 
the other members of the family continued 
in the ancestral place of Chinna Tirupati ; 

(2) The absence t)i evidence to show 
that the senior line kept up any rights in 
the Jaghir; 



<37 


VoJ. 71 ] 


INDIAN CASES. 


ANNADANA JADAYA GOUNDltlt V. KONAMMAI,. 


(3) The absence of evidence of any 
aipj^eation for help made by the members 
of the senior line to the Jaghirdar; 

(4) . The absence of any consciousness of 
the emstence of a joint family when guardian^ 
fthip proceedings took place in 1901 ; 

(5) Proof of the hostile attitude of the 
senior line in the patta proceedings in 1898 ; 

(6) Separate living and separate mess 
for 30 or 40 years ; 

(7) Proof of non-participation in the 
worship at Chinna Titupati temple and in 
the annual Durbar held by the Jaghirdars ; 

(8) Absence of a single joint dealing of 
the senior line with the Jaghirdar, all 
dealings being separate : and 

(9) The fact that the members of the 
senior branch were treated just like any 
ordinary tyot with reference to collection 
of forest produce. 

My learned brother has dealt with the 
evidence on these points at very great 
length and as I agree with his conclusions 
it is unnecessary to burden the record with a 
further discussion of the details of that 
evidence. It is clear that even if all the 
above points are found in favour of the 
first plaintiff, it is insufficient to establish 
that the Jaghir had become the separate 
property of the last holder. The points 
urged are all consistent with the Jaghir 
continuing as the joint family property of 
the members of all the branches. Consider- 
able reliance was placed by the respondents' 
Vakil on the ruling of the Privy Council in 
T^fa Kumari v. Chaturhhuj Narayan Singh 

(6) and the recent ruling of tliis Court in 
Gwusami Pandiyan v. Sendatii Kalai Pandia 

(7) following that case. It is true that the 
recent Privy Council case in Baijnath 
Prasad Singh v. Tej Bali Singh (2) does not 
refer to the case in Tara Kumari v. Chatur- 
bhuj Naraym Singh (6) and that case 
mast still bfe treated as of authority. I am, 
thetefore, inclined to think that to show 
that an impartible estate has become 
the separate property of the holder 
it is not absolutely necessary to prove 


(6) 30 Ind. Cas. ^33; 42 C. 1179; 19 C. W 3 
II 29 M. h. J. 371; tS M. Ii. T. 228; 2 L. W, 84 
13 A. I#, J. 1034; *7 Bam. Xi. lOia; 2a C. h , 

vW 91 Ind. CA», 448; 44 si. i; Jg U.h.J. 
(1920} M. W. sS li. h. t. 365. 


that there was some esprcsa division in which 
that property was involved or that the 
rights of others in it were abandoned. Each 
case has to be decided on its own facts. 
The present case, however* is completely 
distinguishable from Tara Kumari v. 
Chaturhhuj Narayan Singh (6) and Guru- 
sami Pandiyan v. Sendatii Kalai Pandia 
(7), as in both those cases the indications 
of the Zemindari being the separate estate 
of the last holder were much stronger. 
Furthermore, our decision in Gurmami Pandi~ 
yan v. Sendatii Kalai Pandia (7) is now in 
appeal iKjfore the Privy Council. Consider- 
ing the whole of the evidence, I agree with 
my learned brother that it falls short of 
proving that the joint fanuly rights of the 
first defendant's line in the Jaghir wet* 
extinguished at any time. In the hands of 
Naranappa, the lart holder, the Jaghir must 
be looked upon as joint family property and 
not as his separate property and the finding 
on Issues Nos. 3 and 4 must be in favour of 
the first defendant. In this view Issue No. 5 
requires no discussion, but I may add that 
I agree with my learned brother that t'.e 
finding of the District Judge on the point 
is correct. Issue No. 2 was expressly given 
up and the other issues were not argued 
before us. 

In the result, Appeal No. 75 of 1921 is 
allowed and the suit dismissed so far as the 
Jaghir is concerned and the rest of the 
appeal is dismissed ; the first respondent will 
pay the appellant’s costs in both Courts 
calculated on the value of the Jaghir given 
in the suit. The appeal is wholly dismissed 
against the second respondent with costs 
payable by the appellant calculated bti the 
relief claimed against him. 

R ame ta m , J. — The suit, out of which 
this appeal arises, was filed by two plaintiffs 
to recover certain prop.=“rties described in 
Schedules A, B, C and D attached to the 
plaint. Of these, the property described in 
Schedule A is the Jadaya Ooiindan Jaghir 
in the South Arcot District, Which baa baen 
declared to be impartible by Madra* Ae* IJ 
of 1904 \vide .Schedule to the Act). The 
second plaintiff olaimed the properties as the 
devisee under the Will 0' the last Taghirdar, 
Narayanappa, who died on 17th Afignst 
1914. Tlie first plaintiff claimed, to Ipe 
alternative, ^as the beir^of Narayanappa 
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The District Judge of South Arcot gave 
a decree to the first plaintiff for the J aghir 
and to the second plaintiff for the properties 
in Schedules B, C and D. The first defendant 
(who will be referred to hereafter as the 
defendant, being the only contesting defend- 
ant) appeals. The appeal has not been 
pressed so far as the properties decreed to 
the second plaintiff are concerned. {Vide 
6th, 9th and loth Issues). It has been 
argued only in respect of the J aghir which 
was decreed to the first plaintiff, who will 
hereafter be referred to as the plaintiff. 

The plaintiff is the mother of the last 
Jaghirdar, Narayanappa, and the defendant 
is his cousin. The following genealogical 
tree shows the parties and a few other 
relations, some of whom have figured in 
the suit as witnesses : — 

LAKSHMANAPPA I, 

(29th Jhaghifdaf) 


Ramappa, Annadana I, Vengappa, Konappa, 
1820—1860, I 

(30th Jaghirdar) T adayappa, 

1 (R.N0.7). 

Lakshmanappa IT, 

1860—1866, 

(31st Jaghirdar) 

Annadana II, 

(32nd Jaghirdar) 

1866—1901 
(R No. I.) 

M. Konammal 

I 

Narayanappa, 

{1901— 1914). 


Kannappa, I^akshmanappa, Muthivappa, 

I (R. 2.) 

I^akshmanappa, 

(R. No. 3.) 


Timmalappa, Kanappa, 

I (D. W. No. 2.) 


Annadana, Muthusamy, Perumal, 
(defendant) , (alive) . (alive) . 

I 


I t I t 

Konappa, Ramappa. Lakshma- Vadamalai, 
(HillMunsif, (R. No. 5). nappa. (P. W. No, 8). 
alive 4)* (R- No 6 ). 


The common ancestor in the above pedigree, 
Dakshmanappa I, died in 1822, leaving 
four sons, of whom the eldest was Ramappa 
and the second was Annadana I. Annadana I 
held the Jaghir from 1820 up to his death 
in i860, when he was succeeded by his son, 
I^akshmanappa II, who held it till 1866, 
when he died leaving a minor son Annadana 
II. It appears that Dakshmanappa, grand- 
son of Ramappa, managed the property as 
the guardian of Annadana II till the end 
of 1871 but usurped the estate in 1872. 
A suit was filed by the mother of the minor 
as his next friend to recover the possession of 
the estate (Original Suit No. 7 of 1875). It 
was decreed by the Judge of the Small Cause 
Court at Cuddalore in November 1876 and 
the decree was affirmed in appeal (Regular 
Appeal No. 116 of 1876) by the High Court 
(Sir Walter Morgan, C. J., and Kindersley, 
J.) on 7th May, 1877. Annadana II held 
the estate till his death in 1901, when he was 
succeeded by his son, Narayanappa, whose 
death in 1914 has given rise to the present 
litigation. The defendant, claiming to be 
the person on whom the estate has devolved 
by survivorship on the ground that, though 
impartible and capable of being held only 
by a single person at a time, it was still the 
joint family property of the family, took 
possession of the estate and even gone 
through the ceremony of installation (vide 
paragraph 98 of the Judge's judgment). The 
plaintiff, on the other hand, contends that 
it was the ‘'separate and absolute property" 
of the several holders of the estate who held 
it since 1820 (Vide paragraph ii of the 
plaint). This is the most important point in 
the case. Before dealing with it, I will 
dispose of the other points in the case to 
clear the ground. 


The learned Vakil for the appellant has 
expressly stated before us that he does not 
press the technical objection which is the 
subject of the 2nd Issue. He made no 
reference to the ist, 7th and 8th Issues. 
The only Issues pressed before us are the 
3rd, 4th and 5th. So far as the 5th Issue, 
which raises the existence of a custom by 
which women are disqualified from holding 
the Pala3^m, is concerned, I agree with the 
learned Judge's finding that no such custom 
has been m^^e out. I agree with bis reasons 
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as given in paragraphs 96 to 108 of his judg- 
ment. In the first place, it does not appear 
that the practice of prostration before a 
Jaghirdar at the annual Pongal (January 
14th) darbar has anything to do with spirit- 
ual Headship. There has been no instance 
within living memory in which the succes.sion 
in the direct male line has failed. Again, 
it cannot be said that the ceremony of 
installation, when the Ur Goundan places 
a mark on the forehead of the Jaghirdar 
(if a male), confers the title on the Jaghirdar. 
The same remarks apply to the functions 
of a Jaghirdar at the annual festival in the 
month of Peratasi (October to November) 
for the Idol in the temple of Chinna Thiru- 
pathi. If women cannot perform these 
functions, either they may not be performed 
at all or will be done through a deputy. 
Anyhow, the matter has no bearing on the 
right to the estate. 


There remain the 3rd and 4th Issues for 
consideration. Before examining the law 
and facts on these Issues, it is necessary to 
describe the nature of the estate and of its 
people, so that the facts in the evidence 
may be understood in their proper setting. 
This estate, like four other similar estates, 
is situated in the Kalrayan Hills, three of the 
estates (including the one now in question) 
being in the portion of the hills which are in 
the vSouth Arcot District and the other two 
being in the Chinna Kalrayan Hills which 
are in the neighbouring District of Salem. 
The suit estate is divided into four Nads 
(or sub divisions) containing 40 villages, 
the population of which was 10009 in the 
census of 1901. But the villages are 
merely fortuitous collections of huts with 
no definite boundaries and containing in 
several instances less than a dozen persons 
and the number of them has varied consider- 
ably at different times and in different 
reports. In charge of each Nad is a Mooppan 
who collects the revenue and corresponds 
to the Revenue Inspector of Government 
villages, and whose post is hereditary. 
Every village has a headman called the 
Goundan or Moneygar and a menial servant 
known as the Kangany. The Nattan has 
peons called Natusevagars. 

' The hill villages are never surveyed. 


Only five of the villages of the suit Jaghir 
are situated on the low grounds below the 
hills. On the hills, the revenue is raised 
in a curiously primitive and patriarchal 
manner which is perhaps without a parallel 
in any other part of the Presidency outside 
the Agencies of the three Northern Dis- 
tricts. A large part of it is derived from 
such old fashioned imposts as plough taxes 
and poll taxes. The poll tax is levied at 
Rs. 2 per annum for every married couple 
and annas eight for each widower or 
bachelor above the age of ten years. Women 
are exempt. There is also a tax of 12 annas 
on each plough, on payment of which a 
man is allowed to cultivate as much land 
as he likes. Other contributions levied 
are two annas from each married, and anna 
one from each unmarried, man towards 
the celebration of the festival at the Chinna 
Thirupathi temple : the same amounts 
towards the Poligar's expenses for Pongal ; 
annas two and a half for Road-cess and (in 
the Jadaya Goundan hills) annas two for Ghee 
for the Poligar. Miscellaneous payments to 
the Poligar include subscriptions to the 
cost of weddings and funerals in his family 
and a fee (of Rs. 3 to Rs. 5) for permission 
to contract a marriage. Moreover, menial 
services in his house are performed for 
nothing by his subjects, men coming for a 
week or so at a time and hewing his wood 
and drawing his water. 


"Other considerable items in the revenue 
are the receipt from timber and forest 
prodttce and from monopolies. The mono- 
poly income is derived by leasing to some 
merchant of the plains the right to buy the 
cultivators’ grain at a fixed price below the 
market rate. The ryois are obliged to 
sell this man certain kinds of produce at 
these fixed rates. 


"The cultivation on the hills is either per- 
manent or shifting. The former is carried 
on the level tops of the hills, which have 
long been cleared of practically all their 
growth ; and the latter on the wooded 
slopes, the jungle being cleared and burnt, 
the ground ploughed, and the seed sown 
broadcast. After one or two crops have 
been thus taken off it,^ the land is left fallow' 
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fof a time until the growth has re-estab- 
l^enl itself, when tne process is repeated.” 
(iMUth Arcot dazetteer, pages 329 — 333). 

I'be Vakil for the respondent expressly 
stated before us that he would put his case 
of * absolute and ^ separate property ’ in 
two ways in the alternative, (t) His 
hmoch and the defendant’s branch became 
divided in i8ao, when his ancestor Anna- 
dana I obtained it, and ever since both 
hcanohes have been separate. (2) Even 
if the family did not become divided in 1820 
they became divided in 1873. In either 
case, he relies on the conduct of the family 
since 1873 as evidence of separation. In 
the first case, he also relies on the fact 
that the junior branch has superseded the 
senior branch in 1820, .as evidence of hostile 
or adverse posseasion since that date. 

It is necessary, therefore, to examine the 
events that happened in 1830 and to prop- 
erly estimate their legal significance. In 
paragraph ii of his judgment, the District 
J udge stated : “It is common ground that the 
eldest, Kamappa, was passed over in the 
succession for 'the reason that he was a 
person of weak mind. Annadana appears 
to have succeeded about the year 1820, in 
the lifetime of his father, as the 30th Poli- 
g«.” Apparently, this statement was 
based on similar statements in Exhibits 
B and C. In the judgment of Mr. (after- 
wards Mr. Justice) Parker, in paragraph 9, he 
states : " It appears indeed that the old 
father yielded the title to him in 1820 before 
he himself died.” Again in the judgment 
of the High Court (Exhibit C) we have got 
the following passage : “In the judgment 
cl the Court below it is stated, and the docu- 
ment No. 360 among the printed papers sttp- 
ports this vwe, that his father in his old age 
had relinquished to him the title and that 
this happened 'in 1820 some time before the 
father died. It is admitted that the eldest 
son, Ramappa, was a' person of weak mind, 
and that his son, Kanuappa, then born, 
was on infant of tender years. We think 
it may be gathered from the evidence that 
by an arrangement between the Poligar 
8 b 4 the a4idt member.^ of his family the 
Palayam was transferred to hU son Anna- 
dasa and also that intimation of this was 
g'Vett to the ' Revenue Officials and was 
xtoorded hy them," Again, m the next 
paragraph they say : " We think that the 


plaintiff’s claim may be regarded as resting 
on family arrangement made in 1820 and not 
challenged until the death of the minor 
plaintiff’s father in 1866. Regarding the 
29th Poligai Eakshmanappa Jadaya 
Goundan as in effect possessed the pro- 
prietary right in the properly, it was com- 
petent to him K ith the members of his far^ly 
to alter the succession by the arrangement 
referred to.” TheirI,ordships then proceed 
to find that the arrangement was not tem* 
porary but permanent so that the senior 
line h.ad lost its right to bold the estate so 
long as the junior fine has not failed. 

'The two sets of cases (i) Naragunty 
Lutchmeedavamah v. Vengama Naidoo (4) and 
Naraganti Achammagarit v. Venkatachalap- 
pnti Nayanivaru (5) [a case approved of by 
Lord Macnaughten in Kochi Kaliydna 
Rengappa Kalakka Thola Udayar v. 
Kachi Yuva Rengappa Kalakka Thola 
Udayar (Udayatpalayam Case) (8) by 
I,ord Hobhouse impliedly in Mutiuvadu- 
ganadha Tevar v. Periasami Tevar (9) 
and by Lord Dunedin in Baijnath Prasad 
Singh V. Tej Bali Singh (2)] and (2) Stree 
Rajah Yanumula Venkayamah v. Stree Rajah 
Yanumula Boochia Venkondora (to) and 
Gavuridevamma Garu v. Ramandora Garu (n) 
show that when a line in the family hold- 
ing an impartible estate has been super- 
seded by another, this may be consistent 
with the former still continuing to be part 
of the joint family along with the latter, the 
only result of the supersession being that 
the headship of the family [to use Lord 
Dunedin’s language in Baijnath Prasad 
Singh V, Tej Bali Singh (2)] including the 
right to hold the estate will be in the super- 
seding line, and the superseded line will 
he relegated to a subordinate position. In 
the first set of decisions, the history of tba 
family can be easily seen with the help of 
the following pedigree [there being a priat- 
iag mistake in the pedigree given in the 
margin of page 751 of 4 Madras in NaraganH 
Achammagaru v. V enkatachalapati Nayani- 
varu (5)]:~ 


(8) 33 I. A 261; 3 C. L. J 231: 10 C. W. N 95; xs 
I. L. J 3i»: * A. L. I 845; 7 Bom. L. R 907; I M. 

T. isfaS M. 5o8i § Sar. i.C.}. 855 (P- C.). 

(9) 23 I. A. 128: 19 M* 431: 6 M. L. J. 149: 7 
». C. J. 83; 6 Ind. D«c. (K. 8.) 1030 (P. G.). 

(i) 103 M. I.- A. 333; 2 Snth P. C. J. 302; 3 Sm. 
•. C. J 346; 30 S. R 376. 

(II) 6 M. H. C. R. 93- 
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Vejjgamma, (2) Krishnappa, (3) 
Vcukatachalapati, Vcngamma, (4) 

VfUJcatappa ” (5) . ^antaj)pa, (0) 
Veagamma, (7) 


Venkatappa, (8) 
widow 

Lakshmidevamma. 


Knsknappa, Muddu- Kiippi, (9) Gopal, 

I krishnama. | (respond eat 

Haaiasanii | in the appeals 

I Vengamnia in 4 Mad. 

Venkatachalapati, (10) 250). 

(appellant in ope M. Achamnia. 
of the appeals in (appellant in another 

4 Mad. 250). appeal of 4 Mad. 250). 

The figures attached to the names indi- 
cate the orderin which the Polliem was held. 

The following points appear in the history 
of the case : 

(1) The elder line was superseded by the 
younger line after the second Poligar’s death. 

(2) The younger line was again supersed- 
ed by the elder line after the fourth Poligar’s 
detath. 

(3) When Kuppi sued Venkatappa (8tb 
Poligar) in Original Suit No. 24 of 1831, the 
latter pleaded, among other pleas, a jus 
tertii, that even if the adoption on wluch 
he relied was not true, the title of Kuppi’s 
elder brothers to succeed to the 7th Poligar 
(Vengamma) was better than Kuppi's, on 
the footing that both branches were mem- 
bers of an undivided family. Kuppi replied 
that lus elder brothers renounced their right 
of succession in his favour. Kuppi faded 
in this suit. 

(4) On 8th Poligar’s death, Kuppi sued 

his widow Lakshmidevamma. The suit was 
based on the footing of an undivided family 
comprising both branches. He succeeded 
in the High Court and the Judicial Commit- 
tee Luchadavamah v. Vengama 

jffmdu (4)]. It is noteworthy that the two 
branches continued joint even after a litiga- 
tion between them (as mentioned in the 
preceding paragraph) ^ 


(S) In the actual litigatione which w^e 
the subject of Naraganti Aehamnu^aru v. 
Venkatachalapati Nayamvam (5), the 
effect of the renunciation by elder 

brothers of Kuppi had to be considered^.. 
At page 260 their Lordships say : 
“When in 1831 he re-commenced proceed- 
ings, the Pafayam was in the hands of 
.a person who established title as a mem- 
ber of a family, and, consequently, those 
proceedings failed. There was neither a 
hostile possession nor a recovery. When 
Kuppi Naidu again asserted his claim, the 
Palayam was in the possession of a widow 
whose possession was to this extent hostile 
to the family that she denied any right in 
the members as co-parceners with her hus- 
band.’’ Again at page 261 : “ Therein he 
maintained that in virtue of a family 
arrangement he was to be the successor of 
Vengamma, the 7th Poligar. He claimed, 
therefore, to occupy the same position which 
had been occupied by the 7th Poligar — a 
position consistent with the enjoyment by 
the other members of the family of their co- 
parcenary interests in the estate represented 
by their enjoyment of maintenance and 
possibility of succession. All that it was ne- 
cessary his brothers should, abandon to en- 
title him to that position was their preferen- 
tial right to the immediate enjoyment of the 
dignity of Palaiyagar and actual possesstqn 
of the estate. Looking to the claim advanc- 
ed by Kuppi Naidu and supported by his 
son, there is no evidence of any more exten- 
sive abandonment of their rights b^ the elder 
brothers of Kuppi Naidu, unless it be found 
in the Karars executed by two of them." 
Again : “ We find no evidence to show that 
Kuppi Naidu or his son, who obtained the 
estate as the joint property of the family, 
at any time asserted a title to the Palayam 
as their separate property in virtue of the 
litigation in which they were engaged." 
At page 263; “So construed, thamstnii- 
ment is very far from being a disavowal of 
all light to the Palayam property as a oo- 
parcenary estate. Krishnappa intended ao 
more than that he should stafd in tho some 
relation to Kuppi Naidu as that in which he 
woidd have stood to the son of the seveafh 
Poligar, had a son been bom to that I’oligAt. 
In favour of Kuppi hCaidu, but in fayouf of 
no other person, Kiishnappa ooitMtfted 
pra hoc vice to postpone hfa dalm 
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to occupy the dignity and estate of the Poli- 
gar. If, by the custom obtaining in the 
family, the dignity and estate passed from 
father to son, in assenting to the succession 
of Kuppi Naidu, Krishnappa must be taken 
to have assented also to the devolution of 
the Palayam to the lineal descendants of 
Kuppi Naidu ; but, unless a construction is 
placed on the terms of the Karar, of which 
they do not naturally admit, it cannot be 
held that he intended to renounce aU claim 
on the part of himself and his heirs to the 
succession, if it open d by reason of the 
extinction of the line of Kuppi Naidu * ^ ^ 

* * t 

The conduct of Krishnappa and his des- 
cendants is not inconsistent with the con- 
struction we have placed on that instrument. 
Until the line of Kuppi Naidu was extinct, 
Krishnappa and his descendants had no 
occasion to re-assert their claims, and, when 
that event occurred, a claim was immediate- 
ly preferred on behalf of the appellant/' 
At page 264 referring to Periasami v. Peria- 
sami (Padamaiur case) (12) they say: The 
decision in the Padamatur case, which 
the Judge has regarded as governing this 
case, proceeds on a renunciation differing 
widely in its terms from those of the Karar 
of July 1st, 1831, and executed under cir- 
cumstances altogether dissimilar, Muthu 
Vaduganatha Tevar, who conceived he 
would succeed to a large Zemindari, renounc- 
ed for himself and his offspring all inter- 
est in the small and dependent Palayam 
of Padamatur, and undertook the payment 
of all debts contracted by him as Palayagar, 
bhus manifesting an intention to separate 
himself and his descendants completely 
from the Palayam/' 

The above quotations from Naraganti 
Ackammagaru v. V enkataohalapati Nayanu 
vatu (5) show that (i) when the 

individuals of a line renounce their 
right to an impartible estate and those 
of another take, by a family arrange- 
ment, the persons who take the estate 
by the arrangement do so by an act net 
hostile in the sense that the mem- 

bers of the former line cease to be members 
of the joint family but hostile only to the 
ejd;ent that as long as the latter line lasts, ' 
the members of the former line cannot claim 
(12) 5 t A 61; I M, 312; 2 C. I#. 8ti 3 Sar. . 
P. C.J. 795; 5dath P.C. J. 5oSf 1 Ind. Dtc, (n. s,) 
••I 


it When it fails, the membe s of the former 
line or other lines of \he family can claim 
the estate by survivorship against a female 
heir, (claiming by succession strictly so- 
called) unless the renunciation amounted 
to a ' complete separation ' or a ' more ex- 
tensive abandonment/ (2) A litigation as 
to the right to hold the Zemindari between 
two such lines does not necessarily effect 
such a 'complete separation/ (This follows 
from the decision in Naragunty Lukhmee- 
davamah v. Vengama Naidoo (4) and Nara- 
ganti Achammagaru v. V enkatachalapali 
Nayanivaru (5). 

The cases as Siree Rajah Yanumula Ven- 
kayamah v. Strec Rajah Yanumula Boothia 
V ankondoY a (10) and Gavuridevamnta Garu v. 
Ramandora Garu (ii) relate to the Tota- 
palli estate. The following pedigree (taken 
from Gavuridevamma Garu v. Ramandora 
Garu (ii) gives the history of the family. 

YRNUMUr.A BAPANDORA, 


Pedda Rajandora Jaggappadora 
Malludora | | 

I Venkandora | 
Venkandora 1 I 


Chiuna 

Malludora 

Bapandora 


Malludora 

I,achandora 

Malludora 


Mallappa- Jaggappa- Ayyappa 
dora. dor a dfjra , 

I 

Mallnppadora (5). 1 


Rajandora (4). Two brothers. 


who renounced. Ramandora 

(plaintiff in 6 
M. H.C. R.93). 


Bapandora (6) 
4 sons. 


J agappadora Malludora 

I Peda Venkandora 


Ayyappadora, 


I Buchi 

Chinna Venkandora (9) 
Bapandora (respondent in 
(7) 13M.I.A.333). 

m. Gowri- 

deyamma, (appellant 
in6M. H. C. R. 93), 


. JogWpadora (8) 
m Venkayamtna, 
■pfrihaitimxs M. I. A. 395)* 


Buchi Bapandor, 
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It is unnecessary to refer to the facts in 
great detail It is only important to note 
that (i) the 5th Mansabdar (Mallappa) fell 
out with his overlord having joined the 
people called ‘Desastulu’ and caused much 
disturbance. Thereupon Bapandora (6) offer- 
ed his services to turn out the said Mallappa- 
dora and, accordingly, drove him out and 
took possession of the estate as 6th Mansab- 
dar. Here is a distinctly hostile act. It 
was held that Bapandora, the 6th Mansab- 
dar, took possession of the estate for the un- 
divided family and that when the 8th Man- 
sabdar, Jaggappa died, Buchi Venkandora 
(9) took the estate by survivorship against 
Venkayamma, the widow of Jaggappa. (2) 
The decision of the Judicial Committee was 
followed and the principle therein again 
applied by the High Court in Gavuridevam- 
ma Guru v. Ramandora Gant (ii) when the 
9th Mansabdar died leaving a widow, Gouri- 
devamma, and the plaintiff who belonged 
to the eldest line (superseded for a long time) 
got it by survivorship against the vidow. 
It is significant that the common ancestor 
of the propositus and the claimant was their 
ancestor in the sixth line of ascent. 

The learned Vakil for the respondent con- 
ceded with reference to the above groups of 
cases that the supersession of one line by 
another may be consistent with either the 
continuance of the joint family, only an 
abandonment of the headship of the family 
or the right to hold the estate being intended, 
or (2) a more extensive abandonment in- 
volving complete separation between the 
two lines, but he argued that the latter view 
is the prima facie view and the burden of 
proving that all that happened is the for- 
mer alternative is on those who allege it. 
Assuming that this contention is correct and 
without deciding a rule of burden of proof, 
no question of burden of proof arises where 
all the facts are known. In the present 
case, the High Court found in 1877 upon 
the evidence, that the supersession of the 
senior line was by a family arrangement due 
to the weak intellect of Ramappa and the 
infancy of his son. It is true that possession 
of the junior line since 1820 was adverse to 
the senior line in the sense that so long as 
Annadana I had male descendants, Ram- 
appa's descendants could not claim the estate. 
This conclusion of the Courts in 1877 is 
parfMftiy eonaiiteAt with the law as Mpoaad- 


ed in Naraganti Achammagam v. Venkata'^ 
chalapati Nayanivaru {5). The Courts did not 
decide that the succession of Annadana was 
adverse in the larger sense so as to effect 
a separation between the two lines. Such 
a point did not then arise and the Courts 
could then express no opinion on it. 

It is not possible in 1920 to get evidence 
of what happened in 1820 and the view of 
the High Court in 1877 (fi^'ty years earlier) 
is the view from which one would start. But 
there are other indications in the record that 
this is the correct view and the consciousness 
of the members of the family after 1820 
was that the joint family continued. This 
Jaghir was enfranchised by the Inam Com- 
missioner in 1867. The proceedings be- 
fore the Inam Commissioner consist of a 
statement by the holder of the Inam (gener- 
ally described in the proceedings as the 
Inam Statement) and of a Register (known 
as the Inam Register) prepared by the Com- 
missioner. These proceedings were des- 
cribed by the Judicial Committee of the 
Privy Council in Arunachellam Cheity v. 
v. V enkatachalapathi Gurusimmigal (13) as a 
great act of State and in this Presidency are 
valuable as throwing important light on the 
titles to Inams, The judgment of Mr. Par- 
ker in the suit of 1875 shows that a genealo- 
gical table filed before the Inam &mmis- 
sioner and the endorsement given by him 
were exibited before him in that suit 
(Exhibits I and D). In the present case, 
the Inam Register is filed as Exhibit III. 
The heading of column 19 is ‘^surviving 
heirs of the present incumbent." The ^ pre- 
sent incumbent' in it was Lakshmanappa II 
in the pedigree. Seven persons are shown as 
heirs in this column. I have shown all these 
seven in the pedigree with the sign R — i, 
R — 2, etc., opposite to their names. The 
first one is the son of Lakshmanappa II, the 
seventh is in a line younger than the incum- 
bent's heir. The other five (2 to 6) all belong 
to the senior line of Ramappa. In what sense 
could these be 'heirs’ except on the footing 
that all the members are members of an 
undivided family ? It is noticeable that no 


(X3) 53 lad Cas 288; 43 M 253 at p. 263; 37 
460; (1919) M. W. N 850; 17 A. I^. J 1097; lol^. W. 
642; a6 M. L. T 479; 24 C. W. N 249; 46 I. A. 204; 
a« Bm. t. R.43r; * tT. F. I,. R. (F. C.) x# (F. C.] 
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female (such as the wife or wives of the in- 
cumbent) who would be heirs if the second 
branch was separate was mentioned in the 
column 19. Again, in Mr. Parker’s judg- 
ment paragraph 8, dealing with the question 
of the legitimacy of Annadana II (raised in 
that case) he says: “ If plaintiff’s minor son 
was not legitimate, defendant was the next 
heir according to the ordinary rule of suc- 
cession.” ^his can be only on the footing 
that he was not divided from the junior 
branch. It is significant that in the plaint 
of that case (vide Exhibit B) though the de- 
fendant was described as a '' distant gnati of 
my husband ” he was not alleged to be 
separate or divided. It may also be observ- 
ed that, when Ramappa was superseded 
by Annadana, there were two younger bro- 
thers. If, as contended by the learned 
Vakil for the respondent, the supersession 
amounted to a separation, what is the exact 
nature of the separation — ^is it that Anna- 
dana and his line became separate from the 
third and fourth brothers as well ? If so, why 
should it be so ? What act of reuuniciation 
on their part or act of hostility against 
them resulted in their separation ? Their posi- 
tion is exactly that of Gopal (last brother 
of Kuppi) in the pedigree of Naraganti 
Achammagaru v. V enkatachalapati Nayani- 
varu (5) whose claim was held by the High 
Courtto be betterthan Achamma’s, though it 
did not prevail against Venkatachalapati 
descendant of the eldest brother of Kuppi. If 
it is contended that only the elder line be- 
came separate, this involves the position that 
Annadana’s holding was on behalf of the 
whole joint family — exactly like Bapandora's 
action in Stree RajahY auumula V enkayamah 
v, Stree Rajah Yanumula Boochia Vcnkan- 
dora (10), the object of the transac- 
tion being to substitute one head for 
another and not to separate any line 
or lines of the family. On this part 
of the case my conclusion is that by 
the supersession of the senior line in 1820, 
tt did not become separate but continued 
to be part of the undivided family. This 
eeems to be the conclusion of the learned 
ibistrict Judge at the end of paragraph 47. 
In paragraph 48 also he observes that no- 
thing certain can be said about the relations 
of the two branches in those early days. 
Prin^a ficie they were undivided and it is 
lot d^ege Sepatetion to prove it. 


If there was no separation in 1820, was 
there a separation in 1872 or afterwards as 
shown by the conduct of the family ? Be- 
fore discussing the evidence bearing on this 
part of the case, I will first refer to decisions 
dealing with the nature of an impartible 
estate and as to how one branch can get an 
exclusive right to it or one branch can com- 
pletely lose its right in respect of it. 

Following the elaborate discussion of tljese 
cases by Lord Dunedin in Baijnath Prasad 
Singh V. Tej Bali Singh (2), the cases may 
be now grouped into four heads. 

(a). Cases up to and prior to Sartaj Kmri 
v. Deoraj Kuari (3). 

(i) Kalama Natchiar v. Rajah of 
Shivagunga (Sivaganga case) (i). 

(2) Stree Rajah Yanumula V enkayamah v. 
Stree Rajah Yanumula Boochia Venkondora 
(10) and Govuridevamma Guru v. Ramandora 
Guru (ii) (Totapalli cases) (discussed by 
me above). 

(3) Maharanee Heeranath Koer v. Baboo 
Burm Narain Singh (14). 

(4) Chintamun Singh v. Nowlukho 
Konwari (15) not discussed by Lord 
Dunedin. 

(5) Periasami v. Periasami (Padamalur 
case) (12). 

(6) Doorga Persad Singh v. Doorga 
Koimari (16). 

(7) Vadrevu Ranganayakamma y, 
Vadrevu Bulli Ramaiya (17). (This 
decision of the Judcial Conjmittee is dis- 
cussed in Mayne’s Hindu Law, section 542, 
but referred to in all former editions as 
unreported) (not discussed by Lord Dune- 
din). 

(8) Naraganti Palan cases [Naraganti 
Achammagaru V, Venkatachalapati Nayani- 
varu (5) and Naraguniy Lutchmeedavamah 
V. Vengama Naidoo (4)] (discussed by me 
above). 

(9) Rajah Rup Singh v. Rani Baisni (18). 


{14) 9 B. L R, 274; 17 w. R. 316. 

(15) I C. 153; I. A. 263; 24 W. R. 25s; 3 Sar. P. 
C J- 537; 3 Suth. P. C. J. 204; I Ind. Dec. ai 
98 ( . C.). ^ 

(lO) 5 1 . A 149; 4 C. 190; 3 C L. R. 31; 3 Sutili. 
P. ,C. J. 540; 3 Sar. P. C. ). 627; 2 lad. 

2 Shome L R. 21; 2 Ind. Dec. (n. s.) 121 W. Cl 
(17) 5 C. L R. 439. 

7 A. i; II I. A. 140; A. W. N. (iS84i 3^: 
4 gar. P. C. J. 533; 3 Jnd. Dec. (s. s.l 002 rP.-S. 
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(2) S/nva Prasai Singh v. Beni Madhao 
Chowdhtiry (26) [applies Baijnath PfaBad 
Singh V. Tej Bali Singh (2)]. ^ , 

I may say that in making the above damni- 
fication I have omitted (1) cases utiaer 
the Dayabhaga Law such as the NeelkiSto 


■(6). Sartuj KUari v. Veoraj Kuari (3) 
and the cases fdiloWng its line of thought. 

(1) SaHtxj Kurtn v. 'DeOraj Kuari (3). 

(2) Sri Raja Rao Venkata Surya Mdhi- 
paii Ranta Krishna liao v. CoUrt df Wards 
(First PittUpur Case) (19). 

(3) GUngadhara Rama Rao v. Rajah 6 ^ 
Pittapur (Second Pittapur case) (^o). 

(4) Maharajah of Je^pore v. Vikrama 
Deo Garu {Jeypore case) (21). [Folio wiug 
Gamadhara Rama Rao v. Rajah of PittapUr 
(Seeimd Pittapur case) ;2o)J (hot dis- 
cussed by Lord Dtinedih). 

(5) Bishefi Parkash Narayan Singh v. 
Maharani Janki Koer {Bcitia case) (22) 
(reterred to as unreported by Lord Dunedin 
in Baijnath Pra^iad Singh v. Tej Bait 
Singh (2). 

(c) Cases after Sartaj Kuari v. Deoraj 
Kuari (3) but keeping up the old line of 
thought except as to alienation. 

(1) Jogendro Bhupati Hurrochundra 
Mahapatra v. Nityananct Man Singh (23). 

(2) Ram Nundun Singh v. Janki Koer 
( 24 )- 

(3) Kachi Kaliyana Rengappa Kalakka 
Thda Udayar v. Kachi Yuva Rengappa 
Kalakka Thola Udayar [Udayarpalayamcase\ 

(4) Muttiivaduganadha Tevarw Pcr'ia- 
sami Temdr (9). 

(5) Parbati Kunwar v. Chandarpal 
Kummr {z$), (Lord Collins). 

(b) Tara Kurhari V. Chaturbhuj Narayan 
Singh (6). 

(d) (l) Baijnath Prasad Singh v. Tej Bali 
Singh (2). 


(19) 26 I. A. 83; 22 M. 383; I Bom. L. R. 277; 3 
C. W. N. 415; 7 Sar. P. C. J. 481; 9 M. L J. Sup. 
j; 8 Itld. Dec. Vn. s.) 276 (P. C.). 

(20) 47 Ittd. Cas. 354; 45 I. A. 148; 35 M. L. J. 
392; 24 M. U T. 276; 16 A. h. J. 833; 41 M. 778; 28 
C. L. J. 4si8; 5 l\ h. W. 267; 20 Bom. L. R. 1056; 23 
C. W. N. 173; (t9i8) M. W. N. 922 (P. C.). 

(2t) 52 Ind. Cas. 333; 24 C. W. N. 226; 37 M. D. 
J. i68; 21 Boat. L. R. 930; 10 D. W. 436; 17 A. L. 
J. lOti; (1919) M. W. N. 824; 3t C. L. J 91 (I*. C) 

(22) 6* Ittd. Cas, 289; 24 C, W. N. 857: 28 M. L. 

T. tos; 12 h, W. 349 C.). 

(23) 17 L A. 128; 18 C. 151; 5 Sar. P. C. J. 39O: 
g ihd. Dec. (w. s.) loi (P. C.;. 

(24) 29 I. A. 178; 29 C. 828; 7 C. W. N. 57; 178 

P. R. 19021 4 Bom, L. tt. 004; 8 Sar. C‘ J. 351 
(P. C.). ^ 

(25) 4 Ind. Cas 25: 31 A. 457- I- A. 125; G A.L. 

J. 767; 10 C. t J 2f6i f j C. W N ih73; if Bom. 
L. K. 890; 12 O. C. 304; ij) Jt. L; Ji C ). 
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Deb Burmono v. Bcerchunder Thakur 
[Tipperah case] {27) [Lofd Dunediu 
explains this case on the ground that it whs 
oh the Dayabhaga I.aw in Baijnath Prasad 
Singh V. Tej Bali Singh (2)J; (2) Cases like 
Rajah Suraneni i^enkala Gopalu Narastniha 
Row Bahadoor v. Rajah Suraneni Lakhshma 
Vefikama Row (28) and Sri Raja Viravafa 
Thodhramal Rajya Lakkshmi Devi Garu 
V. Sri Raja Vtravara Thodhramal Surya 
Narayana Dhatrazu (29), as they relate 
to partible Zemindaris and they were 
discussed by Lord Dunedin in Baijnath 
Prasad Singh v, Tej Bali Singh (2). I will 
refer to the latter again on the question of 
separation. Prior to the Second ihttapur case 
(20), which was supposed to negative any 
rights to maintinance on the part 6f junior 
menibets of a Zemindari (except a brother) 
even if never divided from the Zemindar, 
the line of thought of the (a) and (c) groups 
of cases was followed by the Madras^ ^ 
Court in awarding maintenance to jumot 
members of the family (when not s'ephtated 
or divided) even wheh sbni'ewhat or V6ry 
remote: — (1' V isvanUthUswamy N dicker v. 
Kamu Ammal (30) (Bodinayakanur), (2) 
Abhinana PurnaPriya v. . 4 mt Rangasawmy 
(31) (Arni Jaghi'r), (3) V encatachella Reddiar 
V. V encatachella Reddiar (32) [where argu- 
ment exactlv similar to that which was sup- 
posed to be 'the second ground of decision ih 
the S^'co«^^ Pittapur case (ao) wds rejected 
by the High Court.] _ , 

I have placed the caste of BatjndUi Prasad 
Singh v. Tej Bali Singh (2) ih a separate 
category, as it must be admitted that th^ 
imptefision created in India by the Second 

(26) 70 Ind Cas. 24: i I’at. 387: (1922) A t. R; 
^Pttt.) 529; 4 P. L. T. 6. 

(27) 12 M. I. A. 52.P 13 W. R. r. C. 21: 3 B. 

R P. C. 13; 2 Sar. P. C. J. 523: 3 Suth. P. C. J. 

”^(28) if M. I.li. 1 13; 12 W. R. P. C. 40; 3 B. In 
R. P. C. 41; 2 Sttth. P. C. J. 265; 2 Sar. P. C. J 

49G; 20 K. R. 494* „ - -rs T 

(29) 24 I. A. 1 18; 20 M. 118; 7 Sar. P. C. J. 

185; 7 Ind. i)ec. (N. s ) 18.5. . 

(3d) 21 liid. Cas. 724; 24 M. I^. J. 271. 

(3t) is Iiid. Cas. 412; 23 J - 7^; (^912) M. W. 

H. 790; T, 24^ ir-r m 

(32) 4 lud, Cas. 302; 20 M.L J . 3941 7 M.L.X, 31 
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PlUapur case (20) and the Betiia case {22), 
viz., that in an imi?artible estate on co-par- 
C':;iiaiy exists— this is tlic argument of the 
appellant's Counsel before the Judicial Com- 
mittee in Baijnath Prasad Swgh v. Tej 
Singh Bali (2) — even for purposes of succes* 
siori and Juaintenance, has been removed 
and the angle of vision in (a) and (b) group of 
cases is restored. At the time llie Distiict 
Judge decided the prescMit case, Baijnath 
Prasad Singh v. Tej Bali Singh (2) had not 
been tlecided. 

The effect of the decisions is chat (i) if an 
impartible estitc is the joint property of a 
family, the junior members have a light 
in it which, however unreal it may be for 
the purposes of actual enjoyment and pre- 
venting alienation, is still real and gives a 
chance of succession by survivorship, (2) 
The cases of Sartaj Knari v. D coraj Knari 
{3), which has stood “ too long to be now^ 
touched/' and Rama Krishna Ran \\ 
Court of Wards [First Pittapur case] 
(19) must be confined to alienation, and 
cases (3), (4) and (5) in {b) group may be 
ignored. The First Pittapur case (19) 
resulted in the Madras Piesidency in special 
legislation in Madras Act II oi 190,^1 which 
prohibits alienation so as to affect a 
successor. 

Is it to be said, then, that an impartible 
Zemindary can never be the sepaiate pro- 
perty of its holder and can never descend 
to a Hindu female by heirship (as opposed 
to survivorship)? The answer is ‘no,’ for an 
impartible Zeraiudari (i) may be the self- 
acquired property of a particular member 
and, therefore, his separate property, as in the 
Sivaganga case (i), or (2) might be renounc- 
ed by a member of the family, as in the 
Padamatur case (12), so that he becomes com- 
pletely separate from other members of the 
family quoad that property, or (3) might be 
wholly allotted to a member in a family 
partition dealing with it and other properties 
of the family, as in the case in Vadrevu Ranga- 
nay ahum ma v. Vedrevu Bidli Ramaiya (17). I 
do not claim to exhaust the modes in which 
it may become the separate property of a 
member. These only illustrate the principle 
that the right to it may be renounced by 
members of the family becoming separate 
in some manner known to law — by actual 
partition or otherwise — ^provided the trans- 
action, either expressly or impliedly, was 


meant to give up the chance of succession 
to the impartible property. 1 do not mea^ 
it should make special reference to the im- 
partible property. It may be specially 
with reference to it or generally with refer- 
ence to all the ^property of the family so as to 
include the impartible property of the family. 
It may be inferred fion) conduct, provided 
the intention to separate covers the imparti- 
ble property also. Examples of such general 
separation occur in Tara Kumari v. Chatur’-^ 
bhuj Narayan Singh (6) and Gurusamt 
Pandiyar v. Sendatti Kalai Pandia (7) [a 
decision of the Madras High Court before 
Baijnath Prasad Singh v. Tej Bali Singh (2), 
which is now under appeal to the Privy 
CouiK'il]. This involves the position that 
nieinheis of a family may be divided as to 
the pa ilible properlies rind undivided as to 
the impartible estate. That members of a 
family may be divided as to some properties 
and undivided as> to others was decided in 
M atJmsanii Mudalinr v.NallahiJaniha Muda- 
(33)- Such a state of things is inevit- 
able in the case of a family having an im- 
partible estate as one of its possessions. 
The presumption that, if tliere is some divi- 
sion, the status of the family should be regard- 
ed as divided unless the contrary is shown, 
i. e., that some properties were reserved as 
the joint family properties in respect of 
which the undivided status continues, must 
be very vreak in the case of a joint family 
with an impartible estate as one of its posses- 
.sioris. This is illustrated by the case in Malli^ 
karjuna Prasada Nayadu v. Durga Prasada 
Nayadu (34). The brothers of the Zemin- 
dar of Devarakota [alias Challapalli) sued 
him for partition. As to the Zemindari, 
they failed on the ground that it was im- 
partible [Mallikarjana v, Durga (35)]. Then 
they sued for maintenance. It was contend- 
ed that the family became separate by the 
former suit for partition. Their Lordships of 
the Judicial Committee in repelling the con- 
tention say : “ Their Lordships fully agree 

with the High Court that the family of the 
parties, .has not. .been a divided one in con- 
sequence of the proceedings in the previous 
suit to which reference has already been 

(33) 1 8 M. 418; 6 Ind. Dec. (N. S.) 640. 

(34) 24 M 147; 2 Bom. L. R. 9451 5 W. N. 74; 
27 I. A. 151; 10 M. L. ]. 394; 7 Sar. P. C. J. 761 
(P. C.). 

(35) *3 H. 406; 17 1 . A, I34i 5 Sar. P, C. J . 547; 

4 Ind. Dtc. (N. s.) 9S5 C.). 
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made. It is true that, in that suit, a decree 
was made for the partition of a portion of 
the family property, but it was a very incon- 
siderable portion and had no relation whatever 
to the Zemindari estate,'* In my opinion 
these last words furnish the true test. Even 
where there is some kind of separation (by 
partition or conduct) has it any relation to 
the impartible estate.^ If it has, the im- 
partible estate is the separate property of 
the holder. If not, it is still the joint family 
property of the family. To hold otherwise 
IS to allow the most anomalous results. For 
instance, where a family has both partible and 
impartible properties, if the holder of the 
impartible estate refuses, however wantonly, 
to divide even the partible properties or the 
members do not agree as to the manner of 
division and thus the junior members are 
driven to a Court to seek their remedies in 
respect of the partible properties, the 
result of following a different rule from 
Mallikarjtma Prasada Nayadu v. 
Durga Prasada Nayadu (34) is to say 
that the junior members have lost all 
rights of maintenance from or suc- 
cession by survivorship to the impartible 
estate. I think it also follows from these 
considerations, though it does not arise in 
this case, that the holder of an impartible 
estate cannot, by giving a registered notice 
to the junior members tUat he intends to be 
divided in status as regards all the partible 
properties and impartible properties put an 
end to the rights of junior members over 
the impartible estate. Such a notice des- 
troys the undivided status only as to the 
partible properties — the principle being 

one member cannot compel another 
member of the joint family to continue un- 
divided when the latter wishes to divide 
and is willing to share the property. In 
Girja Bat v. Sadashiv Dhundiraj (3b) his 
Eordship Right Honourable Mr. Ameer Ali 
refers to Harihar's “ intention to separate 
himself and enjoy his share in severalty, by 
the notice of ist October 1908 1 

do not think that the correctness of 
Mallikarjuna Prasada Nayadu v. Durga 


(36) 37 lud Cas 321; 43 C. 1031 at p. 1045; 20 
0. W. N 1085; 14 A. h . J 822; 20 M. I,. T 78; 12 N. 
h . R 113; (1916) 2 M. W. N 63; 18 Bom. h . R 621 
4 W Ii4;i24 C. b. J 207; 31 M. ly. J 455J 43 I. A 
x$t (F. C). 


Prasada Nayadu (34) has been affected 
by the decision in Girja Bai v. Sadashiv 
Dhundiraj (36). But a junior member 
may, while dividing himself as to partible 
properties, also separate himself even as to 
the impartible estate, though he may not 
get its equivalent or may get only an in- 
adequate quid pro quo for the renunciation, 
from motives of his own. A good example of 
this is the Padamatur case (12), where a mem- 
ber renounced the right to the estate think- 
ing that he was going to become the Zemin- 
dar of a much larger estate (the Shivaganga) 
and though he failed to get the latter estate, 
it was held he had no right to the former. 

In the present case, the Jaghir was the 
ancestral property of Lakshmanappa I (the 
29th Jaghirdar). In column 18 of Exhibit 
III it was stated that he was the 28th male 
descendant in a direct line from the original 
grantee. In 1820, it was the joint family 
property of himself and his sons. I have 
already shown that the supersession of the 
senior line merely amounted to a change in 
the headship of the family and not to a sepa- 
ration of the line of his first son from the rest 
of the family which then consisted of a third 
son and fourth son also. Is there anything 
that happened since to constitute separation? 
The litigation of 1875, in which the headship 
of the family was in question, cannot have 
that effect. [This follows from Naraganti 
Achammagaru v. V enkatachlapati Naya- 
nivaru (5) and Mallikarjuna Prasada 
Nayadu v. Durga Prasada Nayadu 
(34)]. What else is there to consti- 
tute separation ? The District Judge thinks 
the following points were established in this 
case and prove division in status. They ar^ 

(1) complete separation in food and residence, 

(2) no community of estate, (3) no community 
of household, worship and ceremonies, (4) 
the action of defendants on certain occasions 
as if they were not members of a joint family. 
Of these, one would suppose item (3) follows 
item (i) and both may be discussed together, 

I regret I am not able to agree with the 
learned District Judge or to follow his line 
of though in paragraphs 47 to 95. He admits 
in paragraph 52 that, since the litigation 
of 1875, the relations between the families 
have been strained. That circumstance is 
enough to explain all the facts found by 
the District Judge. If his conclusion is 
coriect, if the holder of an impartible estate,. 
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owing to misunderstandings or otherwise, 
only lakes care not to live in the same roof 
with the junior ni::mbers and not to be on 
social term; with them, they lose all rights 
t > maintenance and division Kven in a 
tamily having partible properties only, joint 
residence is scarcely to be expected in these 
days, except in the case of brothers. The 
remoter the relationship, the less likely is joint 
residence. In the case of ordinary families, 
long separate residence will connote separa- 
tion in status — the members being equivalent 
in social position. But in the case of the 
holder of an impartible property and the 
junior members of his family, the inequality 
in wealth and social position is so great 
that no such holder will ever permit the 
junior menibers to live with him in the same 
■roof or assign his palace as their residence 
during his absence or move with them on 
a position of social equality in public func- 
tions — except, perhaps, in the case of brotht‘rs, 
so lo :g as tlieir relations remain cordial. 
One’s experience shows that the feelings, 
between a holder of an impartible estate, 
and his junior members, even when not 
openly hostile, are normally strained and 
always in a state of tension. The lacky 
holder of the estate thinks that the j ni r 
members are jealous of him which is very 
often true. Kven when they are not, he 
imagin.s that they must be so. Pie keeps 
them at a distance. He thinks socially 
they are his inferiors and his dignity suffers 
if he moves on terms of equality witn them. 
This is the normal liistory of Zemuidais 
and their junior members. Mu.h more 
accentuated is this state of things when 
there are previous litigations between them 
always bitterly foaght out With these 
general remarks, I proceed to consider the 
particular facts i i this case. 

1. Residence , — The village of Chinna Tiru- 
pati was the chief place in the J aghir. There 
was an ancestral palace at that place (see 
Exhibit B). So late as 1878, in the Manual 
of the South Arcot ‘District at page 374 we 
have : Tne caief village in it, where he 

rejides, is called Chinna Tirupati It is 
ais I noticeable that in the whole litigation 
ot 1875 (Exhibits B and C) the Jaghix itself 
was described not as the Jadaya Goundan 
Jaghir, as it is now known, but as the Pala- 
yapat of Chinna Tirupati Hill. It appears from 
Exhibit B thoit the marriages in the family 


usually take place there, though the marriag® 
of Unn nialai Animal (mother and guardian 
of the plaintiif in the suit of 1875) had been 
celebrated, for special reasons, at Mundiyoor. 
After that marriage, Lakshmonappa II 
(who was then Jaghirdar) was living with 
his newly married wife at Pottiyam, ^Vhere 
Annadana I had been for some time living 
till i860. But it is also clear that the 
palace at Chinna Tirupati must have been 
kept up as the family residence, for, after 
r86o, Eakshmanappa II was living at 
Pottiyam and Chinna Tirupati and he 
died of cholera in 1866 at Chinna Tirupati. 
From 1866 to 1871, the family must have 
continued there and the relations between 
the defendant’s branch and them muht 
have been very cordial, for, it is said, that 
Eakshmanappa (defendant’s grandfather) 
''held the infant Jaghirdar (Annadana II 
aged three) on his knees when the installa- 
tion ceremony was performed and for 
five years thereafter acted as his 
gunnHiii” {y%dc paragraph 47 of 
the Judge’s judgment). When misunder- 
standings .arose in 1872 she removed with the 
minor, to ' proper places ' (see the plaint 
in Exhibit B) probably Potti3’^am, for it is 
admitted by both sides (see paragraph 49 of 
the J udge’s j ndgment ) that Annadana II lived 
at Pottiyam from 1875 till his death hi 1900. 
From 1900 the last J aghirdar was living at 
Akkarapalayam, in order that facilities 
might be afforded for the education of the 
last Jaghirdar. Now, I do not see any sign 
of intention to separate quoad impartible 
estate in any of these changes of residence. 
If Annadana I began to live in Pottiyam 
prior to i860, that must have been because 
Chinna Tirupati is on the hills (see P. W. 
No. 4) and Pottiyam is lower down or because 
he had several wives or for some other similar 
reason. Certainly there is no evidencethat 
Annadana I removed to Pattiyam in token 
of separation from the other members of 
the family. Nor, can it be said that merely 
by removing his residence from the ances- 
tral place, the holder of an impartible estate 
can effect separation from the other members 
quoad the impartible estate, so as to deprive 
them of the right to maintenance or the 
chance of succession. If this is , tlie 'law, 
no junior member in India can :be getting 
any moiatentince. As to the nncaltral 
palace at Cliiuna Tirupati, I 
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serve that the so-called palace \va<i a mere 
lltatched building. The evidence of plaint- 
iff's witnesses about it is indefinite. They 
are either not old enough to give evidence 
or not w]llin.g to give information, for we 
find some of them denying admitted fads, 
the first witness (a Pleader) says : “I 
don^t know that the Poligar's seat was ever 
Chinn a Tirnpati or that it was the orij.dx^al 
seat of the Polignr. The plaintiff says : 
“ At Chinna Tirnpati we ha e no palace 
or: any other hr.ilding.'' In cross-exami- 
nation she says : “ Xannappa would rarely 
come. For sometime Kannappa liv^ed at 
Akkarapalayam in our palace and then went 
aw-aj^ '' (Kannappa and Konappa are shown 
in the pedigree). Again : “ThisThirumalappa 
and Lakshmanappa were all enemies 
to my family and were conduct- 
ing hostile proceedings, 1 don’t know 
that I stated in my petition that 
'i hirunialappa in the absence of the minor 
could' be one of the next reversionary male 
heirs of the deceased (Exhibit E). IJven 
after ray attention is drawn to the. state- 
ments, I don't know these people. " In 
spite of all this pretended ignorance and 
unwillingness, she is able to state : '‘The first 
defendant and his people live in Chinna 
Tirupati in an enclosed building. I don’t 
know if there are four or five buildings built 
up. I have never been to that building* 
Why should T go to it ^ But I have heard 
of it.” As to household w^orship : ” 1 'here 
is no separate name for our household deity 

. . • - No idol is set up.” P. W. No. 3, 

whose aunt was married to Konappa at 
Chinna Tirupati ^Yhe^e he went for the 
marriage, says: ''In Chinna Tirupati there 
is^ they say, a residence of the Poligar of 
Chinna Tirupati. I don't know if the place 
where my aunt was married v/as a portion 
of the palace. I found: my aunt’s house in 
the west There were ether houses on the 
west. There are three* or four buildings 
close to each other. Tn the eastsemmost 
of these, the marriage was celebratedt” I 
think the unwillingness of: the witness to 
aay whether the place ofc the marriage is or is 
not. part of the building reputed to be the 
palace is apparent P. W, No. 4, one of 
seven wives of^ Annadana. IE docs not 
Imow where her Vdst oo-»wife; Tirumaloi; 
is 01. whether she married another 
man or not (D* W. No* 8 has re* 


married D. \V. No. 7), vSlie docs not know 
that Konappa is her husband's pangali (or 
gnaii)^ though she heatrl that he is and saw 
him at tl)e car festival. She does not know 
her husbruid’s puads at Chinna Tirupati, 
” People said he had pa)r:^ali$ there even at 
the time of my ir.arriag(\ Up to date, I 
have not .seen them nor do I know whether 
they are alive or dead and 1 have never en- 
quired about them on the occasions when 

I attended the car festival/’ “I do 

not know if Tiriimaiappa or Konanimal put 
in petitions to tin’s Court to be guardian of 
the minor ” and then admits, “ They 
objected that I should not be 
appointed guardian for Naranappa, as 
I had a child of inv own.’' Tier brother 
is I\ W, No. q. P. W. No. 5 says: 
” There was ill-feeling between Tirumalappa 
and Kannappa on the one hand and the 
Poligar. Tlicy would not come to Pottayam 


or Akkarapalayam I n w 

the hill Munsif Konappa Neither 


had he any properties in common with my 
Poligar nor anv money transacti :ns jointly.” 

“Chinna Tirupati is on the hills. My 

Poligar would take what things he needed. . 

lie had no house at Chinna 

Tirupati.” In cross-examination he says : 
“ In that year I know that the Poligar ‘s 
panqalis lived at Chinna Tirupati. X mean 
Thirnmalappa and Kannappa and their 

people I know they have 

houses. I do not ku )W where except that 

it is east of the village 1 heard 

that the first defendant’s grandfather Lak- 
shmidomi hud a house there. The house 
of the Poligar is called a palace out of respect, 
I do not know if the father of Aimadana 
(lied at Chinna Tiruj>ati. Nor have I heard 
so up to date. I have spoken to the pangalis 
of the Poligar, namely, to Tirumalappa and 
Kannappa. At the time I spoke to them, 
they were on bad terms with my Poligar. . . , 

In this case 1 am helping Koiiam- 

mal's wside P. W. No. 7 says : “ P'or the 
procession Tirumalapp 1 and Kannappa and 
Annadana did not come b cause tliere was 
ill-feeling between them and the Poligar. ' 
In cross-examination he says: “Muthnswami 
and Perumal live in a thatched buildiag. 
West of it there is not a demolished building 
known as the old Kutcheri.” Tirumtdai pa 
referred to in the evid nee is defend.ait’s 
father, P, W. No* 8, who is shown in the pedi- 



550 INDIAN CASES. [1923 

ANNABANA JADAYA GOUNDKR V. RONAMMAL. 


gree and is also related to the plaintiff, says : 

Ramayee, the mother of Peria Thambi, is 
married to the son of my elder sister. My 
elder sister*s husband’s sister is married to 
me. We lived in separate buildings. The 
one I lived in was towards the west. There 
is a building close to it. 1 do not remember 
who lived in the next house. To the south 
of my house was one house and to the east of 
it onlj^ one house and close to my house were 
no demolished walls. I never heard people say 
that those were the ruins of the Kutcheri of 
the former Poligars. In connection with 
this suitf this is the first occasion 1 have come, 
I never got any summons, Naranappa the 
Poligar who died and Annadana were not 
my pangatis nor relatives.” This evidence 
is so interested that he denies admitted 
relationship and is unwilling to give any 
information about the Poligar’s office (Ku- 
tcheri) and the other houses at the spot. 
P. Ws, Nos. 6, 9 and 12 do not give any infor- 
mation on the matter under consideration. 
P.Ws. Nos. 2, 3, 4, 5, 7 and 8, while going into 
the box with a view to give information about 
the junior members, their relations inter se 
and their lelations towards the Poligar, are 
unwilling to give information about the old 
family residence at Chinna Tirupati. I 
think they are all strongly interested in 
plaintiff, and their evidence, whatever it is, 
is not 4 ntitled to any weight. D. W. No. 1 
is the defendant. He says : ” Prior 
■i0 my taking up my residence at 
Pottiyani, I was living in Chinna Tirupati 
fiom infancy in the palace there. At that 
time at Chinna Tirupati in that place there 
lived my paternal uncL* and my younger 
brothers and myself. Tlu* palace buildings 
consist of a building running east and west 
and another at right angks running north 
to south. The former is one block contain- 
ing two or three rooms. It has a thatched 
roof. The latter is connect. d with the for- 
mer by a passage. Close to the thatched 
hous * to the south is a place for holding 
our Kutcheri but only the brick walls are 

standing The xuin.^ are called the 

Kutcheri. The access to these buildings is 
two-fold, one from the east and one on the 
south by gates in the tnclosing fence.” Here 
s detailed information that can be cross-ex- 
amined, tested and contradicted if falre. 
In cros$>exatninatiou : “ Kaonappa lived 
noitb west of me in Cfunna Tirupati from 


my infancy but in the same compound. 
A passage connects to the buildings. The 
entrance of this portion faces south. It and 
that passage have a separate tha'ch. The 
Nadai is a shed. Our building has a 
separate roof from that Nadai. We and 
Kannapa used to pound our paddy in that 
Nadai. Kannappa did not enclose his cattle 
separately from us. Wc had them all to- 
gether in our enclosure. Our house is south 
of the Nadai. I lived there with my three 
brothers jointly. My father also lived there. 
There is a bamboo put round the building 
which we occupy which bamboo fence in- 
cludes theNadai. There is a separate bamboo 
enclosure round the house of Kannappa. 
There is no enclosure round the ruined 
Kutcheri. The other houses of the village 
lie to the w'est ol Kannappa’s building.” 
These elaborate details about paddy sheds, 
bamboo fence and cattle enclosures obtained 
in cross-examination carry the ring of truth 
with them. D. W. No. 2, an unde of the de- 
fendant but who gains nothing if the family 
is undivided, while he will be a nearer male 
reversionary heir than defendant if the fami- 
ly is separate, says: “ We all live in the palace 

at Chinna Tirupati 1 live at Chinna 

Tirupati in the palace where also live Mu- 
thusami, Perumal, and Vadamalayappan 

(P. W. No. 8) Our palace consi ts oi one 

hall running east to west with two entrances; 
that is, one hall on the south and on the north 
is another building running east to west. 
Both thatched. Between the two is a hall 
for pounding paddy and for accommodating 
visitors. To the south is the Kutcheri 
building. My building is the western one. 
The Kutcheri is south of it. There is a 
bamboo fence round the palace buildin? 
to keep out the cattle. Naranappa had a 
wife senior to Unnamalai by name Nallammal 
who also lived at Tirupati in the palace in 
the northern building.” I am not inclined 
to accept this witness when he says:'* ^^en 
the first defendant w’as living at Chinna 
Tinipati, we all lived as one family.” In 
the cross-examination:" There is one row of 
buildings with entrances side by side to dif- 
ferent rooms under the same roof. We lived 
in the south and not in that place at the time 
of the minor suit etc.” 1 do not attach any 
weight to the evidence of D. W. No. 4 on this 
mattei. D. Ws. Nos, 5 to ii say notbing 
D, W. No. 12 says : "I know the palace. The 
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palace is built east to west. There is one 
building east to west and another a little 
beyond to the east lunning east to west. 
One of tile biiilcHn^s hab an entrance facing 
south and the other has an entrance* facing 
north, and betweei* these two is a covered 
hall. All are thatched. The bin is to the 
north of the northern building, i.e., behind 
it. Besides this there is a Cha^^adi where 
the former Poligars had ?i Kulchen and held 
inquiries. It is roofless, ...... .The palace 

has a compound. All the buildings together 
are enclosed by a fence of twiL;s and split 
bamboos. The bamboo enclosure encloses 
the building occupied by Knnnappa and the 
building occupied by Mutbusami and Pern- 
mal Dorai and runs as far as the demolished 
Kut heii. Theie are no gate ways. On 
the \v’e‘^terii side there is an ojieniiig and 

another in the south During my time 

the sontheui building was occupied first by 
tho».e who live there n<'/W and their father, 
namely, Ferumal and Muthiicami an i tlieir 
father, . . . At page 149 he gives further in- 
formation in cross-examination. D.\\ . No. 
is <a person who sciu ed in the palace and hol.bs 
the office of Gotindan of Chinna Tirupati 
village. He say^: ’‘the palace isatCliinna 
Tirupati. The people who live in it <ire 
Mutbusami and Perumal and Kannappa 
(defendant's brothers and uncle). The pa- 
lace is built in two parts, one building east 
to west and one north to south, and a Shalai 
in belwicn for pounding and luisking, etc.'^ 
D. \V. No. 13, who is a Nambiar doing puja for 
the Swaini (idol) in the Chinna Tirupati 
temple, and whose house is close to the 
temple, after giving si iiiihar details in chief 
examination, says in cross examination • 
“ The Pohgar lived in the northern building. 
The middle building wm.s used for pounding 
paddy and sleeping and for visitors. I^aksh- 
manappa only lived in the southern build- 
ing. Along with the Poligar, Kannappa 

lived, etc Dakshmanappa had a 

junior paternal uncle Lakshmanappa whom 
1 have seen. He also lived in the palace. 
He lived in the eastern portion of the north- 
ern building. He was living separately.'' 

My conclusion from the whole evidence 
I have set forth is that at Chinna Tirupati 
there is a block of buildings known as the 
palace little deserving that name. Relative- 
ly to the rest of the habitations of that village 
th$ name was perhaps justified, From 18^0 


onwards, presumably, this block of build- 
ings was occupied by various branches of 
the Jaghirdar's family. The best portion 
was probably in the occupation of the Jaghir- 
dars until thc}^ finally left it. A building 
was used as the Jaghir office or Kutcher3/. 
After the Jaghirdars have finally left the 
place, this Kutcheri has fallen into ruins. 
The rest of the buildings is in the occupation 
of the junior members of the family. It 
may be that separate brandies are occupy- 
ing separate portions of the block. It is not 
that I differ from the District Judge as to the 
actual facts of residence. I agree with him 
in thinking that since 1875 there has been 
no joint residence and the Kutcheri has fallen 
into ruins. But 1 do not agree with the 
District Judge in making a point agaimst 
th.‘ defendant that the Kutcheri was not 
kept up and assigned to the defendant's 
branch as a residence. In the first place 
it was only intended for an office and not 
for lidng in. Secondly, the defendants 
had their old place of residence and conti- 
nued to live in it and there was no need to 
enlarge it. Thirdly, no other building e.x- 
cept the Kutcheri had fallen into ruins and 
all the buildings are now in tlie occupation 
of the junior members including what used 
to be occupied by the Jaghirdars before 1875. 
The junior members thus seem to have had 
an addition to their total accommodation, 
resulting in some adjustments and changes. 
Thus the junior members have neither been 
driven awav from the ancestral house nor 
left it, but iiarl it added to by the abandoned 
residence of the Jiighirdars This is entirely 
unlike the fact'-: in Tara Kttmari v, Chatitr- 
bliv-} Nevayan Si.iqd {()), where the junior 
member built a n.-w pucca house, established 
a Tul:u Pinda there, removed his family 

to It and established a separate Tha- 

kurbariinit. I will refer to this case again. 
In the present case, no junior member has 
changed his residence or left the ancestral 
home permanently so as to indicate separa- 
tion. 

After the above detailed reference to the 
evidence about the residence, I do not think 
it necessary to deal with the evidence about 
the household worship and the car festival. 
T will onlv observe that in Southern India 
there is no such thing as a private temple 
or a Thaknv or idol or deity in a house, 
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Kscept ill a few orthodox bouses of the hi,a:h- 
ei castes which are daily diminishing in 
numbers, no such thing as household wor- 
ship exists. In the house>s where it is still 
performed it is of a routine character and only 
the inmates of the house take interest in it, 
if at all. I have never known in my experi- 
ence of Southern Indian life that relatives 
(even not resident in the house) participate 
either in such household worship or public 
worship (such as a car festival) as a token 
of imdividcii status. Nor have I been refer- 
red to any decisions where such facts are 
used as tests of division or non-division. 
Nor is there any evidence in this case tend- 
ing to show such a custom as participation 
by members of a joint family (even 'when 
they do not reside in the same house) in 
household worship or car festivals. All 
that one could expect is that, on occasions 
of marriages and other festivities and funer- 
als, kinsmen with whom the relations are 
cordial are expected to attend and, con- 
versely, those with whom the relations are 
unfriendly do not. If the Jaghirdar has got 
some functions to discharge qua Jaghirdar 
at the annual car festival, I do not see why 
the junior members, who have no such 
functions to discharge,, should participate 
in them. As to attendance at the festival, 
they may attend as sight-seers or not as 
they choose. 

. z. 11 now take up the second of the Dis- 
trict Judge’s items. — No community of 
property. It is admitted that, apart from 
the Jaghir. there is no property in 
existence which can be regarded as the 
joint family property of the family. The 
properties in Schedules B, C and d" are the 
separate acquisitions of the last Jaghirdar- 
or of his predecessor and cannot be joint 
family properties in which the defendant 
can' claim a share unless they had been in^ 
coiporated* withi the Jaghir, Kven if they 
were acquired out of the income of the J:aghir 
(we do not know how they were acquired), 
as the income of the Jaghir is at the absolute 
disposal of the Jaghirdar on account of its 
impartible nature, they are the acquirer’s, 
separate property without such incorpora- 
tion i There is no evidence to prove incor- 
poration. Only if property that was ac- 
quired by Lakshmanappa I, who died in 
182a is in existence, can we expect any com- 
munity of interest outside the Jagnir. Such 


being the case, I am unable to follow the 
learned Judge’s remark in paragraph 6o. 
He admits that the reply of the defendant 
to his query was a correct rendering of 
the law and yet makes out a point against 
the defendant. The same remarks will 
apply to new residences built by the Poligars 
at Pottiyam and Akkarapalayam (See para- 
graph 6t of the Judge’s judgment) and to 
the respondent’s Vakil’s contention based 
on the absence of joint dealings. If the 
family had joint partible properties of con- 
siderable value or yielding considerable in- 
come, as in Gurusami Pmdiyan v. Sendatii 
Kalai Pandia (7), one may expect joint deal- 
ings. To raise these points is to overiook 
the impartible nature of the only joint fami- 
ly property and the fact that it is at the ab- 
solute disposal [smet Sartaj Kuan v. Deo* 
raj Kuari (3)] of its owner. 

3. It is said that the conduct of Tiruma- 
layappa, defendant’s father, in taking the 
cause of the ryots in some disputes between 
them and the Jaghirdar when the latter at- 
tempted to change the land tenure is not 
of one having an interest in the Jaghir, 
Here again, it seems tb me that the nature 
of the estate is overlooked. The interest 
of a junior member in an impartible estate, 
from the point of view of present enjoyment, 
is illusory and unreal. It is real only in 
the sense of a remote chance of succession. 
But, apart from this, the bitter enmity 
between the Jaghirdar and Tirumalappa 
is enough to explain those events 

Again, it is said that in Exhibit F, a petition 
filed in by Tirumalappa for the guardian- 
ship ot the Jaghirdar in igoi^who was then 
a minor), he did not state that he was a senior 
member of the joint Hindu family to which 
the minor belonged. Now; Exhibit F was 
prepared according to the req uirem ents of 
the Guardians and Wards Act VIll ot 1890 
(section 10) and had to allege tWe petitioner's' 
fitness for guardianship of the minor. Nbw, 
while it is true that Tirumalappa was the 
next heir to the J aghir (bn the defendants 
case) on the ground of being senior by lineal 
primogeniture, if does not follow that he was 
competent to be a guardian. The fact is 
irrelevant in an application for guardianship. 
Very often the nearest heir fon the footing 
that the family is separate! would be older 
in age and better experierced in life and 
worilU'y affaire the persoa entttle<i' by 
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lineal* primogeniture, and the fact that the 
petitioner was the next heir was, if at all, a 
circumstance ‘disqualifying him for guardian* 
ship. This was the very ground’ on which 
His petition was opposed. In Exhibit G; 
hi#^ petition was opposed by K'onappa (who 
would be the nearest male reversioner to the 
estOftfe’ after the mother if the property were 
separate)' on the ground- that the petitioner 
waatfae nearest reversioner (see paragraph 3) 
(see also Exhibit E^— a couTTter‘*petition 
by plaintiff). Thia can be correct only on 
thtes footing that the family was joint. T do 
not- say that the statement in Exhibit G 
binds the plaintiff;but it shows the conscious- 
ness of a member of the family who is 
c=nrtain1y not interested' in the defendant; 
and' it is* because of this document that 
perhaps he does not figure as a witness in 
the case. In mv opinion the allegation in 
paragraph 7 of ExhiWt- F that ^'petitioner 
ii^a near relation of the minor'* was all that 
was relevant and^he* non-mention of more 
(taken in the light of Exhibit G) cannot be 
used as a point against the defendant. 

Tam, therefore, of opinion that all the points 
relied on by the District Judge and summed 
up by him in paragraph 62 do not makeout 
a separation quoad the impartible estate. 
If is a matter for observation that the points 
relietl on are negative pieces of evidence. 
It cannot be said that either on the Jaghir* 
dar's side or on the defendant's side any one 
did any positive act with a view to separate. 

On the footing that the plaintiff has made 
out a priif^a facie case by proving the facts 
noted in paragraph 62, the learned Judge 
proceeded to consider certain points relied 
on* by the defendants in rebuttal of the 
plaintiff’s case. In the view I have taken, 
that the plaintiff on whom the burden 
of proving separation* lies has failed to make 
oit a primtz facie case, I need not discuss 
these points which' are stated' in paragraph 
6.4 —especially, as to* the first tWo* of those, 
as they are merely negations of what the 
plaintiffs claim to have proved. But, 
as regards the third' and the* fourth* points, 
r wish to* make a few- ob5;ervations. It is 
said that the junior branches of the family 
have divided'tn^ef andj therefore, they are 
not joint with the* Jaghirdar quoad 
partible estate. Assuming that the junior 
branches are dlvidfed ini&r se in respect of 
ttteir prfvatr dealings andPther propewkies. 


it does not fblldw that they are* dlnftfcdS 
either between them^elVes or fhmi't^ Jhg.*- 
hirTiar\s line qttoad the impartiBle estatte: 
To assert such a proposition is tb assert that 
a family cannot tre divided partly (r.d:, as to 
some' properties) and’ undivided' as to others 
— a propositionwHich is not always true even 
when no impartible property is- in question 
and which is alwaj^'s false when such pro** 
perty is one of' the properties of the family,. 
ITle anomaly which* siioH a view leads to is 
this — Hbwever numerous the junior brant 
ches of' a fhmily might become they should' 
not divide their partiblfe properties and' be- 
come separate as to their personal acqui^^ 
tions but must continue tb be joint, i£ they* 
wish* to preserve their rights of maintenance 
and’ succession as against, the impartible 
estate. On this ground* also T refuse to dis- 
cuss the evidence on this heading wrhicH 
is contained in tlie evidence of El, 
Ws; Nos. 6 and 8. The fbtmer says that 
Tirunialappa and' Konappa would' go down 
the hills and sell' their goodfe 3eparatel5’’ and’ 
purchase salt and cloths separately. E! 
W. No. 8 says that he and the 
others have no landw** in common in this 
Jughir of shifting cultivation in. lands. 

The next point relhtes to exemption of 
the defendant and other members of Hisr 
family from payment of: tribute to tlie jbg- 
hitdar. In my opinion this is a point estU- 
blishedin thecasein ffeivour of the defend- 
ants. P. W. No. I says ih cross-exami- 
nation : "To my knowledge first dfefbndknt 
cultivates some lands in the hills; He does 
not pay any poll-tax. Dands don't pay any 
rent. Members of the Poligar's family 
are exempt from the payment of the poll- 
tax and' £dso from the plough-tax. That is* 
the family privilege. They or any tenant 
can bring under cultivation any extent of 
knd they please without limit."* The. <fer 
fendant claims that this exemption aEbwed* 
to members of the family was in lieu of 'main- 
tenance; Now, W''Hen we remember that 
the net income of the family is Rk- r,3CO 
(kee end of plkiht) ih 1915—1916 and’ the 
share of a person in the position of the dfe- 
fendant (if the property is> partible) — omit- 
ting all extinct branches and' seeing tliat 
Kannappa, P. W No. 8*is in a higher 
line and D. W. No, 2 in the tte.xt 
line and the defendant's two Brothers are 
alive— 'is one twenty-fourth or property 
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yielding an income of Rs. 54, if he is to be 
awarded maintenance, it may not be more 
than Rs. 10 or 12. In a primitive Zemin- 
dan like this with its primitive people and 
primitive mode of raising revenue, the pro- 
vision for maintenance made by mutual 
arrangement would be rather in kind than in 
actual cash payment. The exemption from 
plough-taxes and poll-taxes exactly corres- 
ponds to this. The District Judge deals 
with this in paragrapli 92 and says (i) that 
it is so smalll that it cannot be regarded in 
lieu of maintenance; (but the claim for main- 
tenance could be no more than what the 
exemption represents); and secondly (2) 
that it is a family privilege, just as the Nat- 
tars, Ur Goundan and the Moopans are ex- 
empt by virtue of the office from the poll- 
tax. The second reply of the learned Judge 
seems to me really to concede the point 
while making a show of denying it. The 
Nattan and other officers render service 
to the Jaghirdar and instead of getting 
a payment get what is its equival- 
ent, an exemption from the poll-tax. 
This is exactly same as a payment. 
In the case of the junior members of the 
Jaghirdar's family, they don’t render any 
service Why should they get an exemption 
which is measLireable in money and wliich 
is ecjui valent to payment ? There is no 
legal obligation on the part of the J aghirdar 
to allow such exemption, if they are sepa- 
rate. But if they are undivided, there is a 
legal obligation to ])ay some amount or 
what is its equivalent to exempt them from 
taxes. By saying it is only a family privi- 
lege, the legal significance cannot be got rid 
ot under what seems to me to be a mere 
verbal quibble. To say tliat the Jaghirdar 
is allowing the exemption because the de- 
fendant is a member of the family is to re- 
cognise the obligations due to a member of 
the family. One may as well sav^ where a 
defendant is actually getting some mainten- 
ance, it is given gratis and as a matter of 
grace and not as a matter of obligation. In 
nil such cases, when the junior member is 
receiving as much as he thinks he is entitled 
to for maintenance, what more could he do 
to keep up the link between him and the 
bolder of the impartible property ? Any- 
how the Jaghirdars could not sny that the 
defendants were not getting auy maintenance 
from them and so long rsthey have not 


asserted that it was not in lieu ot main- 
tenance the link is kept up. One of the plaint 
iff’s witnesses P. W. No. 5 gave evidence 
in a former deposition that the exemption 
of the junior members from poll-tax was in 
lieu of maintenance. He admits his de- 
position but savs : '‘I might have said this be- 
cause it struck me at the time.” It is clear 
that he wishes to discount his former state- 
ment, as he is now arrayed on the plaintiff’s 
side. One other point relied on by the re- 
spondent in appeal is that no contribution 
was made by the Jaghirdar for the marriages 
and deaths in the junior branches. When 
we remember that in this primitive 
Zemindari, the costs of a wedding and 
funerals even in the Poligar’s household wcie 
defrayed b,v subscriptions and fees from 
his subjects, one cannot expect him to niake 
a cash contribution for similar events in the 
families of the junior members. There is 
evidence for the defendants that the people 
of the Nads send supplies and money for the 
expenses of the ceremonies attendant on 
these events. The learned District Judge 
disbelieves the evidence of the witnesses 
on the ground that they are for the most 
part Nat tans and Moopans wlio owed their 
office to defendant. But as the offices of 
Nattaii and Moopau are hereditary offices. 

1 do not think that these witnesses can be 
discredited on this ground . ft does not 
appear that Defence Witnesses N'.;s 5 and 6 
were appointed by the defendant. Besides 
there is the evidenc*L* of Defence Witness No. 

2 (at page 99): “On occasions of marriage Wr^e 
send w^o1*d to the chief Nattan and lie sends 
words to the other Moopans and Nnttans and 
they bring wh'jt refp.iired without payment. 
That is our customary due as members of the 
Poligar.” As these things must have been 
going on openly, lam not inclined to discount 
the evidence on the other ground given by 
the District Judge (paragraph 93) that 
since it has not been shown that these pre- 
sents were sent with the knowledge or per- 
mission of the Poligar. The respondent 
has strongly relied on Tara Kumariv, Chatur- 
bhuj Narayan Singh (6) and Gurusami 
Pandiyan v. Seniatii Kalai Pandia {7). 
In my opinion these cases do not help the 
respondent. In the former the facts found 
are : — 

(i) Ranjit granted in 1879 to his brother, 

Bhttpat Narain, a mokurrari patta^(]^xT^twl 
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lease) of a portion of the taluk for the main- 
tenance of the latter. 

(3) Bhupat built a separate pucca house, 
established a Tulsi Pinda there, removed his 
family to it and lived theic separately. He 
established a separate Thakurbari in it. 

(3) No help was given to Chaturbhuj 
Narayan by Ranjit at the time of the mar- 
riage of the former's daughter. 

(4) Bhupat and Chaturbhuj mortgaged 
the property granted to them freely as if it 
was their absolute property. 

(5) In 1905 Chaturbhuj stated in a judi- 
cial proceeding ‘ I am separate from the Tha- 
knr of Telwa.' 

There are no facts in the present case 
similar to any of these. In Baijnath Pra~ 
sad Singh v Tej Bali Singh (37) referring to 
Tara Kumar i v. Chaturbhuj K arain Singh (61 
Richards, C. J., andRafique, J., said: “In this 
case their Lordships decided the question of 
separation as a question of fact and not of 
law." The decision in Baijnath Prasad 
Singh V. Tej Bali Singh (37) was affirmed 
by the Judicial Committee in Baijnath 
Prasad Singh v. Tej Bali Singh (2) (above 
referred to). 

In Gurusami Pandiyan v. Sendatii Kalai 
Pandia (7) again it is a decision on the facts. 
I'hese arc : 

(i) in the father of Peria Dorai, 

the Zemindar who got the estate as 
daughter's son, separated from him and 
\v-nt 10 live ill Veppangulani. 

ij) In the suit hied ])y ('h'un:: IH'rai, 
brother of Peria Dorai for ])arlilion of the 
]>artiMe properties, a;- agreement was filed 
and was found to l^e genuine nnd it was 
found by tlie Subordinate Court that the 
plaintiff liad accepted by that agreement a 
si>c-cific allowance from the defendant in 
mil discharge of all claims. In appeal 
Chinna Dorai contended that the words 
“ no right whatever to the Zemindari’' in 
it were subsequently added after he had 
signed it. But this contention was rejected 
by the High Court. 

(3) Chinna Dorai who also was living in 
Veppangulam was alienating ancestral prop- 
erties without any reference to Peria Dorai 
and was also making acquisitions separately 
for himself. 

(4) In 1877, the Veppangulam palace was 
sold in Court .auction for the debt of Peria- 

(37) 3^ iad, Cas, 894; 38 A 590; 14 A. b. 913* 


sami (son of Chinna Dorai) while bis brother 
Chinnasami filed a claim and got his share 
released, no claim was made by the Zemin- 
dar, who, on the other hand, purchased it. 
In fact, as regards all the paternal ancestral 
properties, there was no evidence of any 
interference by Peria Dorai or his descend- 
ants. The conduct showed the original 
ancestral properties of the family were 
regarded as the exclusive property of Chinna 
Dorai and his branch. Perhaps this was 
the reason why the Zemindari became the 
exclusive property of Peclda Dorai. 

It is unnecessary to say more about this 
case beyond saying that it was before Baij • 
nath Prasad Singh y. Tej Bali Singh (2) 
and that it was a decision on the facts, 
especially as it is under appeal to the 
Judicial Committee. 

In Sri Raja Viravara Thodhramal Rajya 
Lakhshmi Devi Garu v. Sri Rajah Viravara 
'Thodhramal Surya Narayana Dhatrazu (29) 
grant of two villages for mainte nance and 
separate food and residence even for 70 years 
was held not to constitute separation. 

To sum up the hi.story of the family from 
1820 to 191O : 

(1) There is no positive act of separation — 
no Samakhya la« in Vadrevu Ranganaya- 
kamma v. Vedrevu BuUi Ramaiya (17)], no 
agreement [as in Gurusami Pandiyan v. 
Sendatti Kalai Pandia(y')], no grant o-' a large 
property in view of .separation [as in Tara 
Kumari v. Chaturbhuj Narayan Singh (C)] 
and no remuneration [as in Peria sami v. 
Periasami [Padamatur case) (12)]. 

(2) No assertion that the families of the 
defendant and plaintiff were separate iiniil 
the plaint in this case, 

(3) Contrary assertions in the litigation 
of 1875 and in Exhibit G that the defendant's 
grandfather and father were the next heirs, 

(4) The continuance of all the junior mem- 
bers in the ancestral homes, either con- 
tiguous to the residence of the Jagbirdar 
or part of the so-called palace. 

(5) The exemption of all the junior mem- 
bers from taxes — which is measurable in 
money and which is equivalent to (if not in 
lieu of) grant for maintenance. 

(6) The receipt of supplies for marriages 
and other occasions as in the case of the 
Jaghirdar, 
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la my opinion these ll!Ui-.aeyer been, sepa- 
ration of the senior line andithe Jaghirdar's 
line. I would allow the- appeal in respect 
(rf the Jhghir and dismiss the plaintiffs' 
suitfor it. As to costs I agree with the order 
of my learned tecther. 

V, N. V. 

A^ptul allowed.. 
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Second Cmi, Appeae No. sbq.op igzi. 
August 28, 1922. 

Pr£S£ui.' — ^Mr. Hallifax, A»-Ji. G. 
lAINARAYEN BAPU— Pi.aintiep— 
Aepbi-eaxt. 
ver&us 

VUJHOBAi AND ANOTHER— DEEBNDANTS 

— Resbondents. 

Limitation Act (IX of 1908), ss. 12, 19— . 4 c» 
knowledgment— Limitation, computation of—Exctu^ 
sion of day of signature of acknowledgmemU 
The word " time " in section 19. and the word 
•‘■dwf " ini section 12 o£ the limitation. Act have 
the same meaning. • . . 

Ih oomputing the penod of hmitatioa for a 
S'jit under sectibi ig of the limitation Act for a 
debt a jisnowled ied in writing , the day. on which 
the mdcnowle igment was signed must be excluded 
under section 12 of the same Act. ^ ^ 

Appeal from a decrfse of the District 
Jadge, Bhandara, in Civil Appeal No. 60 
of 1021, decided on the 12th August 1921. 

Messrs. M'. Gupta and' V. D. Kolte, for 
the Appellant. 

Mr. P. S. Deva, for the Respondent. 

JOIHOUWI!.— The plaintiff filfe;V this 

suit on i^th July 1920, a Tujsd-iy. fbr debts 
which had been acknowledged in writing 
on. 13th July I 9 J 7 to 1*0 
oth ^r strikiiig instance of iiiyctsratfe nuir 
entirely inconipreHenaWfe Habit of tHe Indian 
litkant of waiting. tilT tile very IHst raament 
allowed: by the Law ofXimitatibn to do any 
th ing wOmtever, which, of course, involves 
the obvious risk of having waited just one 
moment, beyond the last. TMe Ibarned 
Subordinate Judge held that the provisions 
of section la of the Limitation Act dd not 
apply to the computation of a period start- 


mn 

ing from the agnatute of an acknowJedg 
ment under section 19 of the Act, fon the 
reason that' the word time is used in tile latter 
section and the word* ifny in tile former.. If 
anything more than plain common sense 
were required, to show that tilie two words 
have tile same meaning, it would be found 
iiii the heading of the thinrl column of tlie 
First Schedule ofithe same Act. The leanied 
district Judge came to the same conclusion 
though notior the same reason. His reasons 
are stated at stirae length, but I have to 
admit that, after careful perusal and 
anxious thought, I am unable to discover 
what they are. 

z. It is beyond doubt that, for the pur- 
poses of the Limitation^ Act, a. period of 
three years starting with the signature of 
au' acknowledgment at any hour of I3tii July 
I/O17 dbes not end* till the last moment 113th 
Jtuly 1920. If this were not clear enough 
fmm the very plain words of the Limitation 
Act, section 9, of the G'lcneral Clauses Aat^ 
11897, would make it so. Indeed, it seems 
to me that the principle stated: would have 
to be enforced’ even, if it had* not been 
enunciated in either Act. In this case, for 
instance, the three years allowed for the 
filing of' the suit did not. expire, apart from 
that particular provision, till the exact hour 
and minute of 13th J uly 1920 at which the ac- 
knowledgment was signed on 13th July 1917, 
and both the Courts below, by holding that 
the period of limitation ended at the last 
moment of X2tli July 1920, have allowed 
a period which is less than three years by 
at least several hours. This, of course, can- 
not be done, and it is obviously impossible 
to keep any record of the exact hour and 
minute at which an act from which a period 

to be computed is done or a suit is filed. 
Ifc would, therefore, be necessary to assume, 
even* if the law had not directed this to be 
done, that the act from which the period is 
to be reckoned w'as performed at the last 
moment of the day on. which itwas-performed, 
or at any rate at a later hour ttaur that at 
which the' suit was^ filed. 

3. The suit has been, dismissed on the 
preliminary point of limitation and must 
go back to be tried and decided on:its merits. 
The appeal is remanded to the Court of the 
Bistiict judge under n 23 of O. XLIi of the 
Civil rtocedure Code, to be similariy x»- 
mandtd by him. to tlie Hirst Court fox trial 
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cn the merits. A certificate for the refund 
of the amount of Court-fees paid in this 
Court on the petition of appeal will issue. 
Other costs in this Court will be costs in 
the suit. 

II. Appeal remanded. 


LAHOBE mm C0T7BT. 

Second Civil Appeal 'No. 2095 of 1921. 

November 7, 1922. 

'Present, — ^Mr. Justice ’Martineau. 

Hafiz HAYAT ALl SHAH and others 
Defendants — Appellants 
versus 

M usammat TAJ ^ UL-NISS A — 
Plaintiff — Respondent. 

Specific Relief Act (/ 0/1877), ss. 54, 55 — Suit 
to restymn erection of building Building erected 
during pendency of suit Demolition of building, 
injunction for — Co^sharer in land, right of. 

Where a suit to restrain the defendant from 
building ui)on a certain land which the plaintiff 
claims as his own is dismissed, and the defendant, 
without waiting for the plaintiff «to piefer on 
appeal against the decision, erects a building on 
the land, the plaintiff, on succeeding in appeal, 
is entitled to an in j unction or the demolition of 
the building which -the defendant erected 'with 
full knowle^e of <hi6 claim. 

Where a ^person builds upon land .in which 
another i.s a co>sharer, and the latter seeks an 
injimction for the demdlltion of the building, the 
defendant cannot 8ucee»ifill)y urge that as plain- 
tiff owns only a portion of .the land, the whole 
building ^should not be demolish^, for the 
plaintiff, as co-sharer, has a right in every portion 
of the land and is entitled to demand demdlition 
of the entire building erected upon it. 

‘Second appeal from a decree of the 
District Judge, Delhi, ^dated ist September, 
1921, modifying that 'of he Senior 
Subordinate Judge, at Rohtak. 

Mr, Abdul *Ra^hid, for the Appellants. 

Mr. Shamair Chand, for the Respondent. 

JUDOMENT. — The plaintiff was the 
daughter of Yakub Ali, whose half brother, 
vSarfaiaz Ali, in 1918 made a gift of a piece 
of land to a school. The plaintiff claimed 
to be entitled to a share in the land as heir 
of her father, ani sued for an injunction 
to restrain he school authoriiies from 
building on the land. The sui was dis- 
misvse:! by the Mun if on 29th August 
X9X91 on the ground that the plaintiff was 


not in possesion and a Biiit fen: injunc- 
tion did not lie, but ithat or. er was set 
aside on appeal by the .AdditLonal Judge 
wh found that the plaintiff was in pos- 
session of the property and remanded the 
case. A decree was then passed by the 
Subordinate Judge granting the injunc- 
tion asked 'for in the plaint, the plaintiff 
being found to have a one-fourth sha^e 
in the ‘land, but as the defendants had in 
the meanwhile erected a 'building on the 
land the plaintiff , appealed asiking for its 
demolition, and the District ;Jud.»e, has 
accepted her appedl and ordered the defend- 
ants to demolish the buildmg and restop 
the site to its former condition. The defend- 
ants have filed a second appeal. 

The defendants erected the building in 
September 1919, while the 'Civil Courts 
were closed, without waiting for the plaint- 
iff to appeal from the order of the 29th 
August 1919, di missing her suit -and I 
consider that the learned District Judge 
was right in holding that the plaintiff was 
entitled to an injunction for the demoli- 
tion of th building, which the defendants 
had erected at that own risk with tull 
knowledge of her claim. She applied on the 
2nd August 1920 to be allowed to ainaifl 
her plaint if the Court thought ft was 
necessaiy,’but the Siibordinnte Ju%e;passefl 
no order on the apjplication beyond direct- 
ing that it ^hoilia be placed on the record. 

It is urged that the defendants should 
be given time lor 'brii^ug a suit for the 
partition df the ’land, and that pending the 
institution and decision df sudh a suit 
the building should not be demdiished, hut 
I fail to see the justice df this. The pre- 
sent litigation ha Ijeen going on for more 
than 3 .years and the defendants coUld have 
brought a suit Ifor partition during that 
time "hut did ndt choose to do so. 

There is also mo force in the argument 
that Taecause 'the plaintiff c wns oifly one- 
fourth of *the%nd Whdle of the 'huiWiuB 
should not "be demoli hed. 

The jdainfiff as a co-amrer has a 
in portion df the land, tod the defend- 
ants were ndt entitled to build wiflhotft 
her consent. 

The appesd fall and Is disniissed *wfth 
costs. 

‘K. H« Appeal 
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GOViNDA V. Abdul Kadir. 


NAGPUB JUDICIAL COMMISSIONER S 
COURT. 

C/viL Revision No. 58-B of 1922. 
January 4, 1923, 

Present: — Mr. Kotwal, A. J. C. 

GOVINDA— Applicant 
versus 

Khan Sahib ABDUL KADIR— 
Non-Applicant 

Receiver — Rem imerati on - - -^1 s^^ests available ]or 
aistributioH, meaning oj— Notification X 1 X 

(igM April 1920). 

Where any part of an insolvent’s property is 
subject to a mortgage the value of the insolvent’s 
rjght to redeem that property can only he his 
assets available lor distribution within the 
lueaniiig of Notification ^5-B-XIX, dated the 
19 th April i<)2(). If the Receiver sells 
the property free from the mortgage and 
realises the purchase-money, the 'W'hoh? t)f it is not 
assets available for distrii)ution, but only such 
part as remains in his hand after paying off the 
mortgage. He is not entitled to a percentage on 
the whole of the purchase-money. 

Shridkantarctynn v. Almavam (Jovuni, 7 B. 
455 ^tp. 458; .j Ind, Dec. (.v. s.) 300. relied on. 

Revision of an order of the District 
Judge, Amraoti, dated the 6th January 
1922, 

Mr. K, K. Gandhe, for the Applicant. 

Mr. D, T, Mangalmurti, for the Non- 
Applicant. 

ORDER. — ^Notification 35-B-XIX, dated 
the 19th April 1920, fixes the remuneration 
of the Receiver, East Berar, Amraoti, at 5 
per cent on the assets realised and available 
for distribution. Where any part of the 
insolvent's property is subject to a mort- 
gage the value of the insolvent’s right to 
redeem that property can only be his assets 
available for distribution. If the Receiver 
sells the property free from the mort- 
gage and realises the purchase- money the 
whole of it is not assets available for dis- 
tribution but only such part as remains 
in his hand after paying off the mortgagee. 
He is not entitled to a percentage on the 
whole of the purchase money. This view 
is in consonance with the Judicial Commis- 
sioner's Civil Circular, II-16 page 36. See 
also Shfiiharnarayan v. Atmaram Go- 
vind (i). The present case in which the 
First Court's order was passed on the 15th 
Mar^ 1921 is governed by the above Noti- 
fication. By Notification 136-XVIII the 
following was inserted at the end of Noti» 


lication 36-B-XIX : '' The said percentage 
shall be calculated as under : — 

“ {a) On the principal sum forming the 
proceeds of each estate distributable as 
dividends ; 

" (6) On the proceeds of sale, when, on the 
application of a creditor who holds secu- 
rity over any part of the insolvent’s prop- 
erty the Official Receiver, sells the pro- 
perty and realises the security under an 
order of the Court ; 

“ {c) when the insolvent compromises or 
settles with his creditors on the total sum 
agreed to be paid by them 
It is contended by the learned Pleader 
for the Official Receiver that under clause 
(b) the Receiver is entitled to 5 ])er cent on 
the full purchase money. The clause refers 
to a sale on the application of the creditor 
who holds security. In the present case 
the creditor not only did not apply ior the 
sale but opposed it. It is, howev^er, urged 
that the words “ on the application of a 
creditor, etc.,” are redundant. I see no 
reason to hold that they are so. It is not 
likely that redundant words would be used 
in matter which is added for the purpose 
of explanation. 

The property was sold for Rs. 40,000, 
out of which Rs. 36,141-13-6 were paid in 
satisfaction of the mortgage decree. The 
Official Receiver is, therSore, entitled to 
commission on the balance of Rs. 3,858-2-6 
only at 5 per cent. As regards the cross- 
objection it seems to me that the Receiver 
is entitled on the principle of clause (c) 
to a commission on the sum paid to the 
creditor, but, in my opinion, he cannot claim 
commission on both this sum as well as the 
Rs. 3,858-2-6 stated above. He will, there- 
fore, be allowed commission on the larger of 
the two sums only. I make no order as 
to costs in this Court. 

G, R. D. & w. c. A. Order accordingly. 


(^) 7 455 45 *: 4 »•) 306. 
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BADK^ UPADHIA V. DWAREA UPADHIA. 

ALLAHABAD HIGH COURT. 

Second Civie Appeal No. 1191 op 1921. 

January 10, 1923. 

Present: — Mr. Justice Gokul Prasad. 

BADRI UPADHIA and others— 
Dependants— Appellants 
versus 

DWARKA UPADHIA and another— 
Plaintiffs — Respondents. 

Co-sharers — Common parti Uini— C ultivation 
bv one (O-sharcr— Other co-ihaters. ivkcther 
entitled U' decree for joint possession — J)ccrcc,form 

If one of the co-sharers brings coiuinon parlt 
land under cultivation, there is no objection to 
other co-sbJirers being granted decree for joint 
poss'.'ssiou vritli him. 

(Usheshar Sin.^h v. Hcvnim u' Sntgn, •»-) ind. Cas. 
802, 19 A. L. J. 780, i V. i'. L. R. (A ) 1.^3; 4.^ 
A. i; (1(122) A. 1 . R. (A ) and Sarbpi 
UiA] Kumar Kai, ind Car. SoO; kj A. L. J. 783; 
3 U. p L. R. (A) mo; .\ \ A. 3; (i()22) A. 1 . R. (A.) 
Ib2, followed. 

Jat;ut Katn Aoig/f v ]ui Nath Singh, 27 A. 88; 
A. W . N. (190.}) 194; I A. L. J. 488 and Phani 
Sing’i V Natvah Singh, 28 A. lOi; A.W. N, (I 9 f> 5 ) 
233, referred to. 

TJie proper decree in such a case is t(' declare 
that the plaintiffs arc co-owners of the land in 
dispute under the cultivation of defendant and to 
award them joint possession along with the defend- 
ant. 

Second appeal against a decree of the 
Subordinate Judge, Basti, dated the 
20th of April 1921. 

Mr. Gulzari Lai, for the Appellants;, 

Mr. Kashi Narain Malaviya, for the 
Respondents. 

JUDGMENT.— This is a defendants’ ap- 
peal arising out of a suit for a declaration 
of title and recovery of joint possession by 
the plaintiffs as to two plots of land on the 
ground that the defendants co-sharers had 
wrongfully cultivated these plots of parti 
land and got them entered in their names. 
The defendants denied the plaintiffs’ title. 
The findings of both the Courts are that the 
plots of land in dispute were parti and that 
the defendants brought them first into 
cultivation in the year 1919. They according- 
ly decreed the plaintiffs’ claim for declaration 
of title and joint possession. The defendants 
come here in second appeal and their sole 
ground of appeal is that a decree for joint 
possession should not have been given to tlte 
^aintiffs as it would lead to disputes in 
futme. Retianor was placed ^ before me 


CASBS. 

on the cases of Jagar Nath Singh v. Jai 
Nath Singh (1) and Phani Singh v. NawaJ^ 
Singh (2). Ihe latest pronouncement of 
this Court on this point is to be found in the 
cases ol Bisheshar Singh v. Hanuman Singh 
(3) and Sarbjit Singh v. Raj Kumar Rai {4). 
in these later cases it has been decided that 
under such circumstances a joint decree 
can be passed and is not against the law. 
Sitting as a single Judge I am bound by the 
two cases above leferred to. It has been 
veiy^ strongly urged before me that the 
giving of a decree for joint possession would 
result in putting a stop to new lands being 
brought under cultivation by co-sharers. I 
do not know that this would be quite the 
result because, a decree for joint possession 
is nothing more or less than a declaratory 
decree, and if a decree declaring the i)laint- 
iffs’ title to the property can be i)assed 
without any objection X do not see any 
reason why a decree for joint possession in 
favour of the same plaintiffs should be 
opposed. If the one class of decree would 
cause the activity of bringing new lands into 
cultivation to cease, so would the othei. 
The decrees of the lower Courts are, however, 
not very clear. I, therefore, discharge 
those decrees and in lieu thereof pass the 
following decree. I declare that the plain- 
tiffs are co-owners of the land in dispute 
under the cultivation of the defendants and 
award them joint possession along with the 
defendants. As the appeal has practically^ 
failed 1 allow the respondents their costs 
against the appellants. 

s. D, Appeal dismissed, 

(1) A. 88; A. W. N. (1904) 194; i A. L. J. 
488. 

(2) 28 A. 161; A. W. N. (19*^5) 253. 

(3) ^3 Ind. Cas. 802; 19 A, L J. 78c; 3 U. l\ 
L. R. (A) 143; 44 A, i; {1922) A. 1 . R. (A.) 314* 

(4) 63 Ind. Cas. 866; ly A. L. j. 783; 3 U. P, 
L. R. (A) 146; 44 A. 5; (1922) A. I. R. (A.) iba. 
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JHUMAK SINOH S. MAHINDEA SINGH. 

iPATKA mm OOUBH. 

Appeal fkom Appeblate ^Decree No 1213 
•OP 1920. 

January 4, 1923, 

Present: — ^Mr. Justice Ross. 

Sabu JHUMAK SINOH and oi'HBRs— 
'Pbainpipps— Appbbbani>s 
versus 

MAHINDRA SINGH and others— 

'©BPBNDANTS— RESPWDENTS. 

•Decree, suit based oh — ^Deeree mot- acted upon jor 
long time-—Gourt, wke^er competent to ignore it. 

llaintiff obtained an ex parte decree for con- 
firmation of possession over certain land but did not 
apply for its execution. After the lapse of about 
10 years lie brought another suit for confirmation, 
or in the alternative, for possession^ of the same 
land and relic! upon the decree formerly obtained 
by him. The lower Courts refused to give effect 
to the decree on the ground that it was not acted 
upon and that’ the i plaintiff could not rely upon it 
after such a long time. They went into the ques- 
tion of title and dismissed the claim. On second 
appeal : 

Held, that the mere fact that the decree was 
not put into execution could not affect the 
declaration of titla made therein, that the decree 
could not cease to have effect unless it was set 
aside, that the lower Courts were in error in going 
into the question of title again and that the 
plaintiff's suit should have been decreed on the 
production of -the decree if there was no other 
Objection to it. 

■AfipeEl from a deciBion of the Additional 
Subordinate J udge, Satan, dated the i6tb 
August 1920, aiming that of the Munsif, 
Third Court, Chapta, dated the 14th 
July 1919. 

Messrs. Harnarayan Prashad and 5 . M. 
MuUick, for the Appellants. 

Mr. R, B. Saran, for Mr. P. Dayal, for the 
Reapondmits. 

JuDOMENT.— rhis is an appeal by the 
plaintiffs in. a suit for confirmation, or, in the 
alternative, for recovery of possession of an 
undivided oneffourth share in an orchard 
of which the , plaintiffs are in 'possession, 
it is alleged in the plaint that one Gopal 
Singh, ffathar <ff ^ defendants, had been 
recorded in respect of this one-fourth share 
in tha previous Record of Rights, A suit was 
instituted being No, 475 of 1906 in th Court 
of the Munsif of Cnapra for confirmation 
of the plaintiffs' possession. That suit was 
decreed ex parte in the plaintiffs' favour. 
The defence with regard to that portioa of 
the plaint was that the defendants had no 
knowledge of the Suit No. 475 of 1906 and 
that it was not binding upon them that the 


decree was passed after their father died in 
1907 without substitution of their names 
as defendants in his place and that they only 
came to know of the existence of that suit 
in 1325. The Courts below -have gone into 
the question of ’title as if there had been 
no previous litigation. With regard to the 
allegation. in the written statement in answer 
to this part of the iplaint, the Munsif does 
not seem to have accepted it. But he has 
refused to give effect to the decree on the 
ground that it was never acted upon and 
that the jplaintiffs cannot now rely upon 
it after such a length of time. He further 
says tha '., as the decree was not acted upon, 
it cannot be taken to be binding upon the 
defendants. Similarly, the learned Sub- 
ordinate Judge says that it is significant 
that the plaintiffs dared not apply for de- 
livery^ of possession even on obtaining ex 
parte decree in 1907. That is all that the 
Subordinate Judge says about this part of 
the case. It is clear that these views of the 
Courts below are erroneous. The plaintiffs 
obtained title by the decree of 1907. The 
fact that the decree wa not put into exe- 
cution cannot affect the declaration of title 
made therein. The decree would only 
cease to have effect if it was set aside, but 
the ddiendaUts have taken any steps 

to have 'this d ne. In my opinion, the Courts 
below were in error in going into question 
of title again and the plaintiffs’ huit ought 
to have fbeen decreed on production of the 
decree of 1907 when the defendants' answer 
to that decree as contained in ithe written 
statement was found tio be ^baseless. The 
result is, that this afppeail imst be decretsd 
with costs and the suit of the plakrtiffj^ 
decreed ‘with costs throughoist. 


N. IX. A pp^al alhmd. 
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PHUI V. DEVAn.\, 

LAHORE HiO I OURT. 

MiscEar,ANP:ous Second Crvn, Appeai. 

No. 40 oE 1922. 

No/cmb^r 13, 922. 

Presen !: — Mr. Justi e Martineati. 

PHUI — De -'END ant — Appeeeant 
versus 

DEV ATI A AND OTHERS — PLAINTIFFS 

SHIBBA AND OTHERS — DEFEND .NTS 

— RE'PONDENTS. 

Custom — Ancestral property --Land acquired by 
pre-emphon, 

Land acquired hy pre-emption, even although 
it belonged at one time to an ancestor of the per* 
son so acquiring it, is not ancestral in the hands 
of the latter. 

Sri Nani v. Ramji Das, 1 Ind, Cas 041) ; 30 P. 
R. iqog ; Hb P. L. R. igog ; 94 P. W. R. igoi), 
followed. 

Taj Muhammad x. Islam, 21 Ind. Cas. 631; 
230 P. W. R. 1913 ; 95 P. R. 1913 ; 34^ P I/* R. 
1913, distinguished. 

Miscellaneous second appeal from the 
order of the Dist ic; Judge, Karnal, dated 
the 30th November 1921, revering that 
of the Seni r Sub rdinatc Judge, Karnal, 
dated the 3! Augast 1920. 

Mr Shamair Ohand, for the Appellant. 

Lala Jagan Na/h, for the Respondents. 

JUDGMENT. — The plaintiffs' collaterals 
mortgaged some land to Phui, defendant 
No. 4, in February 1914 and sold it to him 
in ; an u a‘i y 1915. I.ater on, by a mutation 
sanctioned in January 1918, they took back 
that land and in exchange for it gave 
Phui other land which they had acquired 
in March 1915 under a decree in a suit 
for pre-emption in respect of a sale 
effected by one Natliu. The plaintiffs 
have brought a suit attacking these aliena- 
tions. 

The P'irst Court dismissed the suit, find- 
ing that the land which the vendors gave 
to Phui b t e exchange was not ancestral, 
that the suit as regards the first plaintiff. 
Devatia, was time-barred, and that he was 
estopped from suing as he had assented 
to the exchange after attaining majority. 

The District Judge has differed from the 
findings of the First Court 0.1 all these points 
and has remanded the case for a finding 
on the questions of consideration and neces- 
sity. The defendant, Phui, has appealed 
to this . Court. 

With regard to the finding as to the land 
being ancestral, it is argue'^ in the first place 

36 
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baL the lower Ap el C ur^ ha made 
a mistake in thiikii:^ t’lo^ 'ic Na hu, who 
sold the land whi h r.hi plaintiffs* col- 
laterals acquired b ’ pre-emption, was i 
brother of the plabililf Kehri’s father Hansa 
the vendor ha .dug been anotlier Nathu 
more reniolely rela ed to thei plaintiffs. 
It is, however, uiuK‘ce.ssarv to go into this 
point, as ev *n if the land ori iuall , belonged 
to an ancesto- of the plaiiitffs it must be 
held to h'xvc ceased to be ancestral when 
the plaintiffs’ collaterals acquired it by pre- 
emption. Th‘ learne.l District Judge has 
ov'erlooked Sri Ram v. Ramji Das (i) which 
is a clear authority on this jxniit. He 
has referred XoTaj M iih amnia i w Islnm (2) 
but that was a case of a different nature. 
Tli.ue wa-i no acquisition of property 
by pr j-eiiiption in th X case, but a widow 
liad sold some land, her reversioner put 
presmre n the vendees and they acce])te(l 
the price and gav^e up the Lind. 

It is contended for the resi)r)ndents tliat, 
even if the Ian I acquired by pre-empliou 
is not to be regarde 1 as ancestral, the land 
which was given by Phui in exchange for 
it and ha \ previously been mortgaged and 
tliea sold t) him was an.estral ; but there 
is no evidence whatever to sui:)oort that 
contention, and the respondents are not 
entitled now to have the case rema ided 
for enquiry as to whether that Inid was 
ancestral, as they did not raise the point 
in their appeal in the lowet Appellate 
Court. They have based tli^ir claim 
throughout on the ground that the land 
acquired by pre-emption wa^ ancestral, and 
in view of what was decided in Sri Ram v. 
Ramji Das (i) the cLiim mast fail. 

The case of the first plaintiff, Devatia, 
stands on a somewhat different footing 
from that of the other plaintiff.s, as he 
was himself one of the owners of th^ 
land which was mortgaged and sold to the 
appellant, and he has attacked the c^ct 
of his brother. Ram Chandra, in^ making 
the alienations as his g.u: rdian. It 
has, however, not been contended b>’ Coun- 
sel for the respondents that Devatia's claim 
for his vSharc can succeed even though the 


(1) 2 Ind. Cas. 04O ; 59 P. R. 1O09 : IL L. 

R. 1909; 94 P. W. R. 1909. 

(2) 21 Ind. Cas. 631; 230 P. W V. Zjiy, 

V, R. 19 x 3 ; 3t3 *913' 
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land in suit is found to be non-ancestral, 
and it is only on the question whether or 
not the land is ancestral that the case has 
been argued. Moreover, Devatia does not 
appear to have any cause of action. By 
the exchange of 1918 he has got back the 
Ian I which had been sold by his guardian 
to the appellant, and although he attacks 
the exchonge he does so, not on the ground 
that it was an act of his own whic ^ he can 
get undone, but on the ground that it was 
effecte : without necessity by his collateral, 
vShibba, whereas, as a matter of fact, Devatia 
himself was a party to the exchange. 

I accept the appeal, reverse the decree 
of the lower App^ate Court, and restore 
that of the First Court dismissing the suit. 
The plaintiffs-respondents will pay the 
ii})l)ellant’s costs throughout. 

z. k:. Appeal accepted. 


ALLAHABAD HIGH COURT. 

SrccoND Civil., Appeal No. 522 of 1921, 
January 12. 1923. 

.‘--Mr. Justice Rafique and Mr. 

Justice Piggott. 

RAHIMA— Plaintiff 
versus 

RAZZAK AW and another — 
Defendants. 

Pre-emption suit — Pre-emptor joining as co-plain* 
tijj pre-emptor inferior to vendee— EffecU 

A pre-emptor’s .suit must fail if he joins with 
him as co-plaintiff a person having an inferior 
right of pre-emption to that of the vendee. 

Gupteshwar Pam v. Pate Krishna Pam, 15 Ind, 
Cas. 174; 34 A. 542; 10 A. L. J. 70, followed. 

Second appeal from a decree of the 
Subordinate Judge, Banda, dated the 31st 
January 1921. 

Mr. U. S. Bajpai, for the Appellant. 

Mr. P. L. Banerji, for the Respondent. 

JUDGMENT. — This appeal arises out 
of a suit brought by three persons, namely, 
Mansur Ali, Sahab All and Rahima on the 
ground ot pre-emption. It was alleged in 
the plaint that both the plaintiffs and the 
defendants vendor and the vendees were 
po -sharers in the village but the plaintiffs 


[1933 

had a preferential right because they were 
more nearly related to the vendor. The 
claim was resisted on various ground.*? one 
of which was that the plaintiffs Nos. i and 
2 were not related to the vendor at all and, 
they having joined in the claim of Rahima 
who was related to the vendor, the claim 
must fail. Both the lower Courts dismissed 
the claim of the plaintiffs on the ground 
that Rahima, though having a preferential 
right, had associated with himself two persons 
whose rights were inferior to those of the 
vendees. Rahima alone has come up in second 
appeal before us and, accepting the finding 
against him as to the relationship of plaintiffs 
Nos. I and 2 to the vendor, contends that 
as he had not associated with himself stran- 
gers but co-sharers, a decree for pre-emption 
should be passed in his favour alone. On 
behalf of the vendees the contention is that 
the claim of Rahima together with his co- 
plaintiffs was rightly dismissed by the 
Courts below, inasmuch as Rahima had 
joined with him persons who were inferior 
in degree, according to the order of pre- 
emption given in the wajib-uharz^ to the 
vendees. 

We think that the position taken up by 
the appellant Rahima is untenable. The 
case of Gupteshwar Ram v. Rate Krishna 
Ram (i) is in point. In that case the vendee 
had joined with him a co-sharer in th^ 
purchase of the property sought to be pre- 
empted, but a co-sharer inferior in degree 
to the pre-emptor. On a suit by the pre- 
emptor the vendee pleaded that he and the 
pre-emptor had equal right to purchase the 
property as they stood, according to the 
order given in the wajib-ul*arz^in equal 
degree with regard to pre-emption. The 
pre-emptor replied that as the vendee bad 
joined with him in the purchase of the 
property a co-sharer who had an inferior 
right to that of the pre emptor, therefore, 
the pre-emptor could enforce his claim 
against the vendee. The contention of 
the pre-emptor was allowed and his claim 
was decreed. In disposing of the appeal 
two learned Judges of this Court who heard 
it remarked as follows : — 

“We also think that if we assume the 
custom of pre-emption to exist, a vendee, 
although having an equal right with the 

(i) Indt Cas. 174; 34 A, 542; 10 A. L* JfO# 
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plaintiff, loses his right when he brings in 
as a co-vendee a co-sharer having an inferior 
right. It is urged that the bringing in of a 
co-sharer, even though his right is inferior, is 
very different from introducting a stranger. 
It is admitted that the introduction of a 
stranger forfeits the right of the co-sharer 
against whom pre-emption is sought. We, 
however, can recognise no distinction in 
principle between the introduction of a 
stranger and the introduction of a person 
having an inferior right to the pre-emptor. 
If it were otherwise, pre-emption as between 
co-sharers could always be defeated if one 
co-sharer having an equal right could be 
induced to join in the purchase.'* 

These remarks sufficiently dispose of the 
contention for Rahima, the appellant, in the 
present case. The appeal fails and is dis- 
missed with costs 

s. I). Appeal dismissed. 


OaDH JUDICIAL COMMISSIONER’S 
COURT, 

Miscellaneous Application 
No. 491 OK 1922. 

February 2, 1923. 

Present: — Mr, Dalai, A. J. C. 

Musammat^lKRJiSllK and others — 

Plaintiffs— Appellants— Applicants 
versus 

RAMUSHAR and another— Defendants 
Respondents — Opposite Party. 

Civil Procedure Code Act ( V of 1908), 151, 

j^2 — Appeal, decision of— Words ** fails and is 
dismissed^* used by mistake — Real intention to accept 
appeal — Clerical error — Duty of Court to correct, 

whiere the context of a judgment shows that 
the intention of the J udge was to decree an appeal 
but that by a mistake he used the words “ fails 
and is dismissed/' the Court is bound to correct 
such clerical error at any time it is asked to do .so 
[p. 564* i.j 

Surta V. Ganga^ 7 A, 875; A. W N. (1885) 
256; 4 Ind. Dec. (n. s.) 958, referred to. 

Application against a decree of Mr. 
Ashworth, First Additional Judicial Com- 
missioner, dated the 4th October 1922, up- 
holding that of the Sub-Judge, Uaao, dated 
vbe ^otb January 


Mr. A. P. Sen, for che Applicants. 

Mr. Haider Hussain, tor the Respondents. 

ORDER. — This is an application under 
sections 15 1 and 152 of the Code of Civil 
Procedure. In the application reference is 
also made to O. XLVII, r. i (review), but it is 
admitted by the learned Counsel that if the 
matter is not one of a clerical error no ques- 
tion of a review will arise. In answer it 
was urged by the learned Counsel for the 
opposite party, (i) that there was no 
mistake or clerical error in the final order 
of this Court, (2) that judgment was pro- 
nounced after notice to the applicant's 
Counsel : so after so many months the appli- 
cants are not entitled to have an error 
corrected, and (3) that the Court has no 
jurisdiction to correct such an error as is 
alleged by the applicants under the provi- 
sions of sections island 152, Civil Procedure 
Code. 

I have carefully gone through the judg- 
ment of this Court. It was not pronounced 
by me bwt the reasoning of the judgment 
and the findings can be clearly understoo !. 
The plea of the applicants is that, on the 
findings the appeal ought to have been 
decreed and that it was only by a slip that 
it was dismissed. The s it of tJie applicants, 
who were plaintiffs in the litigation, was 
for a declaration that a certain deed of gift 
executed by a Hindu lady was not binding 
on them after the death of the lady who was 
their mt;ther and that the deed was invalid 
.so far as it transferred to the donee an 
absolute estate in Zemindari property. The 
suit was dismissed by the Trial Court on 
three grounds set out at the beginning of 
this Court's judgment. This Court then pro- 
ceeded to examine every one of these three 
findings and disagreed with it. The findings 
on points Nos. r and 3 are clearly against 
the findings arrived at by the Trial Court. 
As regards finding on point No. 2, the learned 
Counsel for the opposite party pointed out 
that wdiat this Court held was that the deed 
itself did not purport to grant absolute 
interest but transferred only life interest 
of the lady donor. On this finding it w^as 
open to this Court to dismiss the suit on the 
ground of want of a cause of action. This 
point, however, has been considered by 
this Court and the learned Judge held that 
th$re was suffipient pausp of action under 
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section 42, Specific Relief Act. It is 
clear, therefore, that the intention of the 
Tnd..,V' was to decree the appeal and it was 
by a mistake that the words “ fails and is 
dismissed'" were used. 

I do not think that the applicants are 
prevented from obtaining an amendment 
of the judgment on the ground that they 
did not apply for such an amendment earlier 
than they did. A ruling of the Allahabad 
High Court, reported as Surta v Ganga (i), 
was quoted in support of the contention 
that the provisions of sections 151 and 152 
fiid not apply to the present matter. That 
opinion was, however, given under section 
206 of the old Code which was confined to 
the amendment of a decree. The provisions 
of the corresponding sections 151 and 152 
of the current Code are much wider and I 
think that the Court is bound to correct 
a clerical error such as has taken place in 
the judgment of this Court. 

1 direct that the words fails and is 
dismissed"" in the judgment of this Court 
.'ihall be cut out and in their place shall be 
substituted the words “ isdecieed."" The 
decree shall be amended accordingly. No 
order is made as to costs of these 
proceedings. 

S. 1). Application allowed. 

(I) 7 A. 873; A. W. N, (1S85) -156; 4 ind. 

Dec. (N. s.) 958. 


ALLAHABAD HIOH COURT. 

vSrxoND Civil. Appeai. No. 1203 of 1921. 
January ii, 1923. 

Present: — ^Mr. Justice Ookul Prasad. 
KANHAIYA 1 vAL---Plaintiff- 
Appeleant 
versus 

Mnsammat GORA and another — 
Defendants—Respondents. 

H indu Law — Mitakshara — Partitiov—Crand^ 

mother’s share on partition between grandsons, 

A grandmother gets an equal snare with her 
grandsons on partition between them, [p 565, 
col. I.] 

Sheo Dyal Tewaree v. Judoonath Teuaree, 9 W. 
K. (>i followed. 

Sheo Narain v. Janhi Parshad, 16 Ind. Cas. 88; 
A, 505; J.749, distinguishe . 

Radha Kishen Man v. hachhaman, 3 A. ii8; 
2 Ind. Dec. {N. s.) 64, dissented from. 


1x^3 

Second appeal against a decree of the 
Judge, Aligarh, dated the 15th March 
1921. 

Mr. G. Ban'erji for Mr. P. L. Banerji 
for the Appellant. 

Dr. 5 . N. Sen, for the Respondents. 

JUDGEMENT. — The question raised in 
this appeal is whether a grandmother gets 
a share in the family property on a partition 
between her grandsons. The facts are as 
follows : One Nain Sukh Das was the 
owner of certain property. He died leaving 
a widow,A/wsaw>naf Gaura, and a son, Chunni 
Lai. The names of both the above persons 
were entered in the revenue papers on the 
property of the deceased. Chunni Lai 
died about 9 years ago. In the 3^ear 1920 
there was some dispute between his two 
sons, Kanhaiya Lai, the presesnt plaintiff, 
and Makhan Lai, the present defendant, 
about the partition of the faiiiil}^ property 
The matter was referred to arbitration and 
under an award each of the above-mentioned 
two brothers was given half of the property. 
To this partition Musammat Gaura, the 
mother of Chunni Lai, was no party. After 
the award the present plaintiff wanted to 
have the name of Musammat Gaura ex- 
punged from the revenue papers but she 
objected successfully and hence the present 
suit for a declaration that he was the owner 
of half the property detailed in the plaint 
and Musammat Gaura has no interest in 
it. Musammat Gaura who was made a 
defendant pleaded that she was entitled 
to a share equal to that of her grandsons. 
The First Court came to the conclusion 
that on a partition between her grandsons 
Musammat Gaura was entitled to a share 
equal to that of the grandsons and decreed 
the claim of the plaintiff for7/8ths of the 
property in dispute, dismissing it as to i /8th 
which was the half share of Musammat 
Gaura in the property claimed by the plaint- 
iff, the other half of her share being in the 
share of the other grandspn, Makhan Lai. 
The learned Judge of the lower Appellate 
Court has agreed with this view of the law 
and confirmed the decree of the First Court 
except as to some formal amendment in 
the decree. The plaintiff comes here in 
second appeal, and the only point argued 
before me by his learned Vakil is that under 
the MiPikshara School of Hindu Law a 
grandmother gets nO ^hare on - partitiott 
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amongst her grandsons. His learned Vakil 
relied on the case of Sheo Narain v. Janki 
Parshud (i), but that case was about the 
grandmother getting a share on partition 
between her own son and his sons, and is 
no authority for the proposition that a 
grandmother gets no share on partition 
between her grandsons. The only other 
case of this Court in which reference has been 
made to this matter is the case of Radha 
Kishen Man v, Bachhaman (2), and at page 
122 the learned Judges say, '' But the lower 
Court is wrong in giving the plaintiff’s 
grand-mother a share on partition.*’ No 
authority is cited and no reason is given, 
for this expression of opinion. The only 
text in the Sacred Books of the Hindus 
relating to this matter is the text of Vyasa 
which does recognise this right. It is 
referred to in the Full Bench case of Sheo 
Narain v. Janki Parshad (i), but as the 
point did not arise directly in the Full Bench 
case aforesaid the learned Judges did not 
express an opinion on th's difficult question. 
Messrs West and Buhlcr in their Book on 
Hindu Law, 4th Edicion, page 712, lay down 
the same preposition of law, so also does 
Mr Shyama Charan Sarkar in his Vvavastha 
Chandrika, Volume II, part i, at page 356. 
The ^earned Judges of the Calcutta Iligli 
Court in the case of Sheo Dyal Tewaree v. 
Judqcnath Tewaree {3), a ca.se under the 
Benares School, laid down the same rule of 
law, namely that a grandmother gets an 
equal share with her grandsons on partition 
between them I am. therefore, of opinion 
that, having regard to Vyasa s text, the 
conckision at which the Courts below hav"^ 
arrived is a right conclusion I therefore, 
dismiss this appeal with costs. 

S. D. 

Appeal dismissed. 

(1)' 16 Ind. Cas. 88 ; 34 A. 505; 9 A. I,. J. 749 
{F. B.).. 

(i 3 A. I 8; 2 I d. l)c (N. s.) 64. 

( 3 ) 9 


PATNA mOHCOUBr. 

Civil. R VISION No. 322 OF I92i. 

January ii, 1923. 

Present : — Mr. Justke Ross. 
RAMESHWAR DASS-MAEI RAM— 
P1.AINTIFF— Petitioner 
verstis 

The east INDIAN railway COM- 
PANY, Ltd. — Defendant — Opposite 
Party. 

Limitation Act { I X of loo^), Sck. /, Arts. 30, 
151 — Suit against Railway for damages for short 
dHivery ~ Limitation applicable — Commencement of 
limitation, 

A short delivery of goods i.s equivalent to loss 
of the portion undelivered. Therefore, a suit 
against a Railway. Company for damages for short 
delivery is governed by Art 30 of Sch. I to the 
Limitation Act, and time begins to run from the 
date when the short delivery was made. 

Great Western Railway Company v Wills^ 
(1917) A. C. 148; 86 L. J. K. B. ii() L. T. 
615, 61 S. J. 335; 33 T. L. R 254, followed 

Radha Sham Basakv, Secretary of State jor Indiu^ 
34 Ind. Cas. 130; 20 C. W. N. 790; 44 C 16; 23 C. 
iv J. 547, distinguished. 

Appeal from an order of the vSubordinate 
Judge, Dhanbad, dated the 14th July 1922. 

Messrs. Janak Kishore and B. Prasad, for 
the Petitioner. 

Messrs. N. C. Sinha and B. B, Ghosh, for 
the Opposite Party 

JUDGMENT.— 'This is an application by 
the plaintiff for revision of an order of the 
Small Cause Court Judge of Dhanbad who 
dismissed his suit against the P^ast Indian 
Railway Company as being barred by time. 
It appears . that 250 bags of flour were con- 
signed to the North-Western Railway Com- 
pany at I,y allpur on the 15th of October 
*1920 for delivery at Jliaria, on the F^st 
Indian Railway Company’s line. The con- 
signment wa.s delivered short by five bags 
and, on the nth of P'ebruary 1922, the plaint- 
iff brought this suit alleging that the cause 
of action arose in November 1920 when the 
short delivery was made. A letter had been 
leceived from the Asking Divisional Traffic 
Manager, Howrah, wldcij was dated the. 7th 
of September 1921, informing the petitipner 
that the five bags received short were lost 
and regretting that all enquiries to trace 
them had been of no avail. 

The question is one of limitation. The 
learned Vakil for the petitioner contends 
that the case is governed by Art. 1.15 of 
the Limitation Act, or, if by Ait, 30, then 
the date when the loss occurred must b^o 
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proved by the Railway Company and, in 
this case, must be taken to be the date of the 
Company’s letter, namely, the 7th of Septem- 
ber 1921. 

In support of the argument that Art. 115 
applies, reference was made to the de- 
cision in Radha Sham Basak v. Secretary of 
State for India (i). But that was a case 
where the receipt of the consignment was 
denied and is, therefore, no authority in the 
present case. It is quite clear that the pre- 
sent case is governed either by Art. 30 
or by Art. 31. 

The learned Vakil for the defendant Com- 
pany contends that this is a case of non- 
delivery, and that time will run from the date 
when the goods ought to have been delivered, 
and that date is fixed by the actual delivery 
of part of the consignment in November 
1920. It was held, however, by the House 
of Lords in Great Western Raibvay Company 
V. Wills (2) that “ non-delivery of a consign- 
ment means non-delivery of the consignment 
as a whole as contrasted with .short delivery.” 
This is a case of short delivery, which is 
equivalent to loss of the portion of the con- 
signment undelivered, and the limitation 
is that prescribed in Art. 30. Then, the 
question is when this loss occurred. It 
seems to me evident that the loss occurred 
when the short delivery which constituted 
the loss was made, that is to say, in Novem- 
ber 1920. The suit is, therefore, clearly 
out of time. 

It was further argued that there had been 
an acknowledgment of liability in the letter 
from the Divisional TraflSc Manager about 
the loss. Apart from the fact that the Divi- 
sional Traffic Manager has not been shown 
to be authorised to make any acknowledg- 
ment of liability, the letter itself so fat from 
acknowledging liability expressly repudiates 


The application is dismissed with costs. 
Hearing fee one gold mohwr. 
w. c. A. Application dismissed. 


34 Ind. Cas. 130; so C. W. N. 790; 44 C 16: 
C. L. J 347 

(a) (19*7) A. C 148 ; 86 L. J. K. B 641 ; xi 6 h. 
, Si 3: 61 S. J. 333: 33 T. L. R. 354 
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NA(}PUR JUDICIAL OOlflMlSSIONBR’S 
COURT. 

Second Civil Appeal No. 59 of 1922. 

December 9, 1922. 

Present: — ^Mr. Batten, J. C. 

NANA AND ANOTHER — PLAINTIFFS — 

Appellants 

versus 

JOGILAL and another — ^Defendants— 
Respondents. 

Hindu Law — Inheritance — Blindness, congeni- 
tal — Exclusion from inheritance. 

Under the Hindu Law congenital and incurable 
blindness causes exclusion from inheritance, and 
this r^e of law has not become obsolete. 

Gujeshwar Kumar v, Durga Prashad Singh, 41 
Ind. Cas. 849, 45 C. 17; jiz M. L. 'T. 403: 22 C. W. 
N. 74; 26 C. L. J. 557: ib A. L. J. i; 34 M. L. J. 
i; 20 Bom. L R ?8; (1918) M. W. N. 16: 7 L. 
W. 94; 4 P’ L. W. i; 44 I. A. 229 (I’.C.). Miithu- 
sami Gurukkal v. Meenammal, 35 Ind. Cas. 376: 
43 M. 464; 38 M. L. J. 291; (1920) M. W. N. 233; 
-•7 M. L. T. 329, Bharmappa v. Ujjangauda, 63 
Ind. Cas. 216; 46 B. 455; 23 Bom. L. R. 1320; 
(1922) A. I. R. (B.) 173, Callydoss v. Kissan 
Chunder Doss, ii W. R. (A. O. J.) ir, refertetl to. 

Yellavajhula Surayya v. Yellavajhula Subbam- 
ma, 33 Ind. Cas. 498; 4*3 M. 4: 26 M. L. T. 154; 
(1919) M. W. N. 580: 37 M. L. J. 405, followed. 

Appeal against a decree ol the District 
.Judge, Nimar, dated the 4th November 
1921, in Civil Appeal No. 121 of 1921. 

Messr. .1/. Gupta, and P. C. Dutta, for the 
Appellants. 

Sir B. K. Bose, Messrs. P. N. Rudr 
and V. Bose, for Respondent No. i. 

JUDOMENT. — The sole question that 
arises in this case is, whether the plaintiff- 
appellant, Nana, son of Govind (^ujar, is 
excluded from inheritance by reason of his 
being born blind and being incurably blind. 
In the plaint it was admitted that his blind- 
ness was congenital and the learned District 
Judge has found that he is incurable. This 
finding is not seriously contested in this 
Court, and, as the plaintiff is aged 50 and 
has not yet been cured, it may safely be 

? resumed that his blindness is incurable. 

he learned Subordinate Judge, following 
the ruling of Sadasive Ayyar and Napier, JJ., 
in Yellavajhula Surayya y. Yellavajhula 
Subbamma (i), held that the rule of 
Hindu Law which excludes a person 
born blind from inheritance or from 
claiming a joint interest as co-owner 
in ancestral properties, has become obsolete. 
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On appeal the learned Di trict Judge has 
taken a different view. He ays : *‘A 11 the 
Madras ruling labours to show is, that there 
was the rule of disqualification, but it is now 
obsolete and should not be applied in these 
modern days. But a rule of law stands un- 
til it is repealed in some way, and in matters 
of inheritance the peoples of India have the 
assurance that their personal law will be 
respected and applied. And, furthermore, 
we have the authority of the highest Tribu- 
nal of law, the Privy Council, stating the 
law most clearly in Gunjeshxmr Kunwar v. 
Durga Prashad Singh (2). It may be urged 
that, as their Tord ships found as a fact that 
the person th.m concerned was not born 
blind, their statement about the disquali- 
fication of one born blind is nothing more 
than obiter dicta. But their I/ordships set 
out the main questions to be discussed in the 
judgment and then deliberately took up the 
l^gal question of disqualification before de- 
ciding the fact. If they had decided the 
fact first, they ne cl th n have only given the 
finding that there was no disqualification 
of a piison who became blind after birth. 
Butth y deliberately chose to state the whole 
law on the matter, and I do not feel in a 
position to accept the Madras subsequent rul- 
ing that the rule accepted by the Privy Council 
has become obsolete, I think I am bound 
to accept the rule which the Privy Council 
says is the true one, and that includes the 
statement ‘ blindness, to cause exclusion 
from inheritance, must be congenital.' If, 
therefore, the plaintiff in our case was born 
blind he must be held to be disqualified 
from inheriting and he acquired no interest 
in the property of his father or the rest of the 
family. 

The learned Counsel for the appellant 
replies on the Madras ruling and says that 
this is a case of peculiar hardship which 
illustrates the correctness of the view taken 
therein. Themain lines on which the learned 
Advocate for the respondents has arjgued 
the case are, that the Madras ruling is an 
position of what the learned Judges con- 
sidered the law ought to be rather than of 
what the law is, and theirs is the sole autho- 
rity for holding that the rule laid down by 

(2) 42 Ind. Cas. 849; 45 C. 17; 22 M. h. T. 4032 
ts C. W. N. 74; 26 C. L. J, 557; 16 A. L. J. i; 34 M. 
L. J. x; 20 Bom. I/. 38; (19x8) M. W. N. i6t 7 

Sf* w* 941 4 F. W ij 44 I. A. 229 (P. C.). 


the texts has become obsolete, while, on the 
contrary, all recent commentators assume 
the rule to be still alive. The learned 
Advocate concedes that their I/ordships 
of the Privy Council in the case cited by the 
District Judge do not actually decide that a 
man who is congenitally and incurably blind 
is still excluded from inheritance, but he 
argues, as docs the District Judge, that 
their Dordships would not have been at the 
pains of discussing the question whether 
Bishambar was or was not born blind if they 
had considered that question superflous; 
moreove;, their Lordships quote as the tiiie 
ruL a passage from Raikuniar vSarvadhi- 
kari's Hindu Law of Inheritance that blind- 
ness, to cause exclusion from inheritance, 
must be congenital. 

It is useless to labour the question as to 
what the law is as laid down by the texts, 
for vSadasiva Ayyar, J., has made that very 
clear, while saying that the law has become 
obsolete. I have been unable to find any 
recent d cision that congenital blindness 
necessarily excludesfrom inheritance. The ob- 
servations in Muthusami GurukkalvMeenam- 
mat (3) in which Yellavajhula Surayya 
V. Yellavajhula Subbamma (i) is referred to, 
relates to insanity, a state in which consider- 
ations arise different from those in blindness. 
In Bharmappa v. Ujjangauda (4) the Bom- 
bay High Court, while referring to Yella- 
vajhula Surayya v. Yellavajhula Subbamma 
(i) declind to treat as obsolete the rule ex- 
cluding from inheritance a man affected by 
congenital and incurable dumbness. In 
1869, in Callydoss v. Kissan Chunde^ Doss (5) 
(Appeals from Original Jurisdiction) Sir 
Barnes Peacock and other Judges in a Full 
Bench treated the law of exclusion of a man 
congenitally blind as a living law. 

With due respect, I am unable to hold 
that a rule, which undoubtedly is part of the 
Hindu Law, has become obsolete. In the 
last Edition of Mayne's Hindu Law the Edi- 
tor refers to the Madras decision and says: 
** It is submitted that this decision is un- 
warranted by the state of the authorities 
and usurps a fu >ction which can only be 
discharged by the Legislature." 

With these observations I am i j agreement. 

(3) 55 I»fi* Cas. 576; 43 M. 464; 38 M. L. J. 
291; (1920) M. W. N 253; 27 M. L. T. 329. 

(4) 65 Ind. Cas. 216; 46 B. 455; 23 Bom. L. R. 
1320; (1922) A. I. R. (B.) 173. 

(5) iiW.R. (A.O. J.) XI. 
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The appeal, therefore, fails, and the appel- 
lant mils p y 1 is own costs and those of the 
respondents. The learned Counsel for the 
appellan. suggests that as the plaintiff is 
entitled to maintenance and to suitable 
residence in the family house, the suit should 
not be dismissed entirely. The learned 
Advo::ate fnr the respondents agrees that 
these questions should be decided in this su t 
and says that his clients are wilhng ’h t the 
maintenance should be made a cl large on 
the family estate. I, therefore, send back 
the case to the Court of the Subordinate 
Judge who will decide what maintenance 
should be allowed to the plaintiff, such main- 
tenance to be charge on th^ f mily estate, 
qnd what residence in the family nouse sh( uld 
be allot d to him. As these claims were 
not made by the plaintiff in his pleadings, 
the parties will i ear their own costs of the 
further pr cecdings in the Court of first 
instance. 

w. c. A. Appeal dismissed . 


LAHORE mOH COURT. 

lyEttj^Rs Patent Appeae No. 73 op 1922. 
Novembet 27, 1922. 

Present: — >Sir Shadi Lai, Kt., Chief Justice, 
and Mr. Justice Ffordc. 

CHUHA MAL and another — Peanitiffs — 
Appeeeants 
versus 

Haji RAHIM BAKHSH— Defendant 
- Respondent. 

Evidence Act (I of 1872), 5. 65 (c) — Secondary 
evidence 0) contents of document— Execution of ongt- 
nal, proof of Discretion of Court — Appellate 
Court, interference by. 

Under section 65 (c) of the Evidence Act secondary 
evidence of the contents of a document may be 
given when the party offering that evidence can- 
not, lor any reason not arising from his own de- 
fault or neglect, produce the original in reasonable 
time. [p. 5()g, col. i.] 

The question of the admissibility of secondary 
evidence is a point properly to be decided by the 
Trial Court, and is treated to be depending very 
much on its discretion. The conclusion of the 
Trial Court on this point should not be overruled by 
the Court of Appeal except on a clear cas of 
miscarriage of justice, [p. 569, col. i.] 

, Harripria Dehi v. Rukmini Debi, 19 C. 438; 
10 1 . A, 79; 6 Sar. P. C. J. 177; 9 Ind. Dec. (n.'s.) 
736, (P. C.) relied upon. 

A party producing secondary evidence of a 
document is not relieved from the duty of proving 
the execution of the original, rp.,509, col. r.j , 


Appeal under section 10 of the 
Patent from a decree of Mr. Justice Scott- 
Smith, passed in Civil Appeal Case No. 
322 of 1921 on 2ist February 1922, revers- 
ing that of the .District Judge, Delhi, 
dated the 3rd November 1920. 

Mr. C. H. Carden K!oad and Lala Har- 
bhajan Das, for the Appellants. 

Mr. M. Obed lUlah and Lala Sardha Ram, 
for the Respondents. 

JUDGMENT. — This appeal arises out of an 
action for the possession of a plot of land 
which the plaintiffs claimed to be their 
property. Their claim was resisted by the 
defendant, Rahim Bakhsh, but both the 
Trial Court and the District J udge on appeal 
came to the conclusion that the plaintiffs 
had proved their title. On second appeal 
Mr. Justice Scotl-Smith held that the 
plaintiffs had not proved the document 
relied upon by the District J udge in support 
of his finding and that there being no other 
evidence in support of the title, their suit 
should be dismissed. 

The plaintiffs have preferred this appeal 
under clause 10 of the Letters Patent, 
and it is contended on their behall that 
the document P.5 has been wrongly 
excluded from consideration. Now, there 
can be no doubt that he plaintiff's ancestor, 
Dhani Ram, purcha ed the plots of lands 
situated at Sarai Rohilla Khan, and he 
question for consideration wa whether the 
land in dispute formed pait of those plots. 
In order to e tablish their contention the 
plaintiffs produced a document P.5 
which is a copy of a sale-deed executed on 
the 17th April 1917 by one Matu in favour 
of Abdul Saniad, Abdullah, and Abdul. 
Hamid, by which a building on a plot of 
land was sold, and in the boundaries given 
ill th." deed it is shown that the sites to th^ 
east and west of the plot, upon whicli 
the structure stood, belonged to the ancestor 
of the plaintiffs. Now, this document has 
been rejected on two grounds : — 

(1) that the pla’ntiffs should have pro- 
duced the original deed, and that secondary 
evidence thereof was not admissible under 
the law ; and 

(2) that they have failed to prove the 
execution of the deed of which P.5 is a 
copy. 

As regards tbe. ^rst objection, tllfe 
learned Counsel foi^ the pkintiffs:* 
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nat Abdul Samad, one of the vendees, who 
is a del. ndant in the cas , was called upon 
to produce the original document, but 
neither he nor his co-vendees produ ed it 
in reasonable time, and the Trial Cou t 
consequently passed an order allowing 
secondary vidence of the contents of 
the deed. The learned Counsel relies 
upon clause (c) of section 65 of the 
Indian Evid- nee Act, and contends that the 
conclusion o: the Trial Couit on the question 
O' the admissibility of secondary evidence 
could not be disturbed by the Aj)pellate 
Court; more especially when no objection 
to hat effect was tak n in the Court 
of th^ District Judge. There can be no 
doubt that secondary evidence of a document 
may be given when the party offering 
that evidence cannot for any reason not 
arising from his own de ault o neglect, 
produce the original in reasonable time ; 
and it seems that the Trial Court was of the 
opinion that this rule was applicable to 
the circumstances of the present case. The 
matter depended upon the discretion of that 
Court ; and, as pointed out by their 
Eordships of the Privy Council in Harripria 
Debi V. Rukmini Debi (i), the question of 
the admis ibility of secondary evidence 
is a point proper to be decided by the J udge 
of first instance, and is treated as depending 
very much on his discretion. His con- 
clusion should not be overruled, exec pt 
in a clear case of mi carriage. We are, 
therefore, of opinion that the first objection 
raised to the admissibihty of P.5 cannot be 
sustained. 

There is, however, no evidence to prove 
the execution of the original sale-deed of 
of which P.5 is a cop3^ It is urged that 
the plaintiff could not prove the execution 
of a document which was not produced before 
the Court, but we do not think that the 
difficulty, if any, should relieve the party 
from the duty which the law casts upon 
him. The scribe, to whose evidence our 
attention has been invited, only states that 
the original deed might have been executed 
by Matu, but that ambiguous statement 
cannot be treated as proof of the execution 
of the document. Mr. Noad, however, 






urges that, having regard to the fact that 
tills objection was not raised in the first 
Appellate Court, his clients should have 
been given an opportunity to produce 
further evidence to prove the execution. 
This is a matter which is purely in the dis- 
cretion of that Court, and, as we are 
going to remand the case, we leave it 
to the District Judge to decide whether 
in the circumstances further evidence should 
be taken for the purpose mentioned by the 
learned Counsel. 

The learned Counsel for the appellants 
also contends that, apart from the document 
P.5, there was other evidence in support 
of the District Judge's finding on the ques- 
tion of ownership, and that that finding 
being one of fact could not be disturbed 
in second appeal. In this connection, our 
attention has been invited to the oral 
evidence of certain witnesses including the 
defendants' witness, Muhammad Ismail, 
which, according to the learned Counsel, 
proves the plaintiffs' title to the land. Now, 
this evidence, though mentioned by the Trial 
Court in its judgment, was not specifically 
referred to by the learned District Judge. 
It is true that, as he was concurring in the 
finding of the Court of first instance, it 
was not necessary for him to make an 
express mention of the various pieces of 
evidence in support of his conclusion ; 
and it may be that when he says that “an 
examination of the evidence leaves no 
doubt," he had about the plaintiffs' title 
also the oral evidence in view. We are, 
however, unable to say whether he would 
have considered the oral evidence alone 
sufficient for establishing the title. The 
question is one of fact, and the conclusion 
of the District Judge one way or the other 
would not be open to challenge in the Court 
of Second Appeal. In these circumstances, 
we consider that the District Judge, who is 
the judge of fact, must adjudicate upon 
this question. 

We accordingly accept the appeal and, 
setting aside the judgment of the Single 
Judge as well as that of the District Judge, 
we remit the case to the latter for re-decision 
with . reference to the foregoing remarks* 
The costs shall abide the event. . 

K. I 
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PATNA HIGH COURT. 

Appkai. prom Orxginai, Decree No. 52 
of 1920. 

January ii, 

Present:— Mx. Justice Das and 
Justice Sir John Bucknill, Kt. 

RAM DOCHAN BAID And another— 

Defendans— Appellants 
versus 

Kumar KAMAKHYA NARAIN SINGH— 

Pi,aintiff~Rkspondknt. 

Landtord^gfind tenant^ Tenancy by sufferance- 
Limitation^ operation of — Non-payment of rent, ejject 
of — Assent of landlord — Tenancy from year to year 
— Transfer of Property Act {IV of 1882), s. ii6> 
application of. 

A tenancy by vsufferance does not by itself make 
the possession of the holder rightful, so as to 
prevent limitation from running ; but where the 
landlord or the person entitled to resume the 
tenancy does any thing to indicate his assent 
to the continuance of the tenancy that would be 
sufficient to convert the tenanc}" by sufferance 
into a tenancy from year to year. [p. 571, col. i.J 

Ram Chandra Singh v. Bhikambar Singh, 6 Ind, 
Cas. 339 ; 37 C. 674, referred to. 

The mere non-payment of rent by a tenant is 
not equivalent to an assertion of a hostile title 
to the knowledge of the landlord, [p. 572, col. i.} 

When the successors-in-interest of a lessee hold 
over after the determination of the lease, they can 
only be regarded as tenants by sufferance ; but 
the acceptance by the landlord of rent from them, 
is an indication of his assent to the continuance 
of the tenancy and is sufficient to convert the 
tenancy by sufferance into a tenancy from year to 
year. [p. 571, col. i.] 

The effect of holding over upon payment of 
rent to the landlord is that the lessee must, under 
section 116 of the Transfer of Property Act, be 
regarded as a tenant from year to year; such a 
tenancy is determinable only by six months' notice 
expiring with the end of a year of the tenancy, 
and limitation for a suit to eject the tenant begins 
to run on the expiry of the notice to quit served 
by the landlord on the tenant, [p. 571, col. 2.] 

Appeal from a decision of the Additional 
Subordinate Judge. Hazaribagh, dated the 
17th January 1920. 

Mr. B. C.^ De, for the Appellants. 

The Assistant Government Advocate 
and Mr. 5 . M, MuUick, for the Respond- 
ent. 

7U00MENT. 

— On the nth May 1866 Maharaja 
Ram Nath vSingh,Jthe predecessor-in-title 
of the plaintiflE, granted the village Gouiatu 
in mokarrari istamrari lease to Hiraman 
Said and Sambhu Baid. The defendant 
No. X is the grandson of Hiraman Baid and 


ims 

SINGH. 

defendant No. 2 is the grandson of Sambhu 
Baid. It is not disputed before us that the 
lease did not confer on the grantees a per- 
manent interest in the land demised. It 
is conceded that it created in their favour 
a lease for life determinable on the death 
of the survivor of the grantees. In 1875 
Hiraman Baid, the survivor of the grantees, 
died leaving behind him a son named 
Doman, Sambhu had died previously leaving 
a son Chattur. Although the lease came 
to an end in 1875 on the death of the 
survivor of the grantees, Doman and 
Chattur with their sons continued to be in 
possession of the demised premises up 
to 1899 upon payment of rent by them to 
the landlord. It is conceded that since 
1899 rent has been paid either by 
Doman and Chattur or by the defendants 
to the landlord. The landlord served a 
notice to quit u])oii the defendants 
first in vSeptember 1909 and then in Sep- 
tember 1917 and on the 9th January 1919 
commenced the suit, out of which this 
appeal arises, for the ejectment of the 
defendants from the demised land. The 
suit was contested mainly on the ground 
that it was barred by limitation ; but it 
appears that it was also urged on behalf 
of the defendants that they had acquired 
a title to the disputed land by adverse 
possession. The pleas put forward on behalf 
of the defendants d^d not find favour with 
the learned Subordinate Judge and be has 
given the plaintiff a decree substantialy as 
daimed by him. 

In my opinion, the decision of the learned 
Subordinate Judge is right and ought 
to be affirmed. In the course of a very 
able argument Mr. B. C. De contended 
before us that the lease having come to 
an end in 1875, the possession of the defend- 
ants was that of trespassers and, that the 
suit is clearly barred by limitatiott 
under Art. 139 of the Limitation Act. 
Now, there is no dispute that Art. 139 of 
the Limitation Act does apply; but the 
question still remains, when the tenancy 
ought to be considered as having been 
determined. Mr. B. C. De argues that, 
subsequent to 1875, the defendants or thdr 
predecessors-in-title could only be legarded 
as tenants by sufferance and that as 
tenants by sufferance are only in by the 
kchea ef the owner^ to there is no privitgr 
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between them, and that the holding over 
by the tenants was wrongful, and that the 
limitation provided by Art. 139 commen^d 
to run against the landlord from the time 
when the fixed lease expired. The pro- 
position in the form in which it is put by 
Mr. De may be accepted as well-founded, 
and there is abundant authority for the 
view that a tenancy by sufferance would 
not by itself make the possession of the 
holder rightful, so as to prevent limitation 
from running. But the proposition is 
subject to one important qualification and 
that is that if the landlord or the person 
entitled to resume the tenancy does an3dhing 
to indicate his assent to the continuance 
of the tenancy, that would itself be sufficient 
to convert the tenancy by sufferance 
into a tenancy from year to year. See 
Ram Chandra Singh v. Bhikambar Singh 
(i). Now on the admitted facts of the 
case the “andlord accepted rent from Doman 
and Chattur and after the death of Doman 
from Chattur up to the year 1899. It 
follows that the landlord did indicate hl« 
assent to the continuance of the tenancy 
and, in my opinion, the receipt of rent by 
the landlord was sufficient to convert the 
tenancy by sufferance into a tenancy from 
year to year. 

It was then contended by Mr. De that 
there was, at the utmost, a tenancy in 
favour of Chattur upto the end of the year 
1899 and that Doman and Chattur were 
not tenants from year to year but that they 
were tenants for the years for which they 
paid rent to the landlord The argument 
of Mr, De is based upon the terms of sec- 
tion 107 of the Transfer of Property Act 
which provides that a lease of immoveable 
property from year to year can be made 
only by a registered instrument. The ques- 
tion, however, is not whet^ a lease from 
ytBX to year was created in favour of the 
predecessors-in-title of the defendants by 
the landlord, but whether there was by 
implication of law a lease from ywr to 
year in favour of the predecessors-in-title 
of the defendants. Let it be assumed that, 
upon the expiry of the lease in 1875, there 
was no valid lease in favour of the daendants 
or of their predecessors-in-title, and that 
the position of Doman and Chattur and 


after the death of Doman, of Chattur, was 
not higher than that of a lessee for one 
year who held over at the end of the last 
year for which he paid rent. His rights 
must still be tested by a reference to the 
provisions of section 116 of the Transfer 
of Property Act. Now, section 116 of the 
Transfer of Property Act provides t h a t 
if a lessee remains in possession of the 
demised property after the determination of 
the lease and the lessor or his legal repre- 
sentative accepts rent from the lessee ox 
otherwise assents to his continuing in posses- 
sion, the lease, in the absence of agreement 
to the contrary, is renewed from year to 
year or from month to month according to 
the purpose for which the property is leased 
as specified in section 106. The question, 
then is, not whether there is a lease from 
year to year under section 107, Transfer of 
Property Act, but what is the effect of hold- 
ing over under section 116 of the Transfer 
of Property Act, There is no doubt, in 
my opinion, that the effect of holding over 
upon payment of rent to the landlord is 
this that we must recognize the defendants 
as coming within the provisions of section 
1 16 of the Transfer of Property Act. That 
being so, they must be regarded as tenants 
from year to year; and such a tenancy is 
determinable only by six months’ notice 
expiring with the end of a year of the tenan- 
cy. In my opinion limitation began to run 
on the expiry of the notice to, quit which 
was served by the plaintiff upon the 
defendants. 

It is the case of the defendants that the 
notice to quit was served on them sometime 
in 1904, and that even on the hypothesis 
that the defendants are tenants from year 
to year the suit is barred by limitation. 
The learned Subordinate Judge has, how- 
ever, come to the conclusion that th^ 
was no notice at all in 1904, but tbaf the 
first notice was in September 1909. It 
is quite true that the defendants have 
produced a notice which bears dgtf the 
9th September 1904, but it is worthy of 
note dat the defendants have not pro- 
duced the Hindi notice corresponding to 
the English portion nor have they produced 
the notice which was served upon ttiom jn 
1909. The plaintiff’s case is that the not ice 
produced by the defendants was served 
on them in 1909 and ^t the date in the 
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notice was by mistake written as 1904 
instead of 1909. The learned Subordinate 
Judge has given good reasons for 
accepting the explanation offered by the 
plaintiff and I see no reason whatever to 
differ from him on this point. If the 
notice was in fact served upon the defend- 
ants in September 1909, then there is 
no question that the suit is well within 

time. , , , 

The question as to whether the defendants 
acquired a title by adverse possession 
must also be decided against the defendants. 
The position of the defendants was that of 
tenants and, as the learned .Subordinate 
Judge has pointed out, mere non-payment 
of rent is not equivalent to an assertion 
of a hostile title to the knowledge of the 
landlord. 

I would dismiss this appeal with costs. 

Backoillf ^ agree. 

Appeal dismissed. 

W, C. A. 


LAHORE IHGH COURT. 

Mi-3CEi.i,aneous First Civil Appeal 
No. 570 OF 1922. 

December 5, 1922. 

Present :—yir. Justice Harrison. 
Musammat KHUSHAL DEVI— 2ND Party 
— ^Appellant 
versus 

SUKH DIAI., — Applicant- 


Respondent. 

Guardians and Wards Act (VI I j 0/1890), 
«. 34 (a), 39 (b), (c)— Appointment of guardian— 
Fatlure to give security. 

An order appointing a guardian, in the sense tliat 
it can be appealed -against, is A complete order as 
soon as it is made, but it does not become operative 
tm seourity is put in by the person who is appointed 
i guardian, lo long as the security is not put in 
the guardian is debarred from acting as such 

A person who is appointed a guardian is Uable 
to be removed under clause (6) or clause (e) of 
section 39 of the Guardians and Wards Act if he 
fails to 'furnish security. 

Mi'seeUaoebus first appeal from the order 
the Sfenior SuBorefinate .Judge, E^dre, 




Mr. Des Raj Sawhny, for the Appellant. 

Lala Durga Das, for the Respondent. 

JdOGMENT. — ^The facts of this case are 
that on the ist August 1914 one Sahib 
Dayal was appointed guardian of the person 
and property of three minors and in the 
same order he was directed to give ten 
thousand rupees security. This he never 
did. and on the nth December 1914 he 
vsaid definitely that he could not do so. On 
the 17th December 1915 Major Krizelle, 
District Judge, passed an order which, 
in my opinion, is tantamount to removal 
of the guardian under section 39. It recited 
the fact that no security had been given 
and said that anybody who wished to be 
appointed guardian could now apply. This 
order was interpreted as an order of removal 
on the 1 3th October 1920 by Sheikh Rahim 
Bakhsh, Senior Subordinate Judge at the 
time. It is a fact which appears to me to be 
wholly ininiaterial that Lala Maya Ram 
in interpreting it in 1917 was of opinion 
that Sahib Dayal has not been removed. 
Now, on the 28th August 1921, or more 
than seven years after the original order, 
Sahib Dayal applies to the Senior Subordi- 
nate Judge to be allowed to put in the se- 
curity and to be treated as the guardian, 
the principal minor having in the meatime 
reached the age of 18. The Senior Sub- 
ordinate Judge allowed the application 
and ordered a certificate of guardianship 
to be given him and directed that he should 
produce the security at once. Against 
that order this appeal is lodged. 

Counsel has put before me the conflicting 
views of the Madras and Bombay High Courts 
as to whether an order of appointment is 
complete and effective before the security 
has been lodged or is to be treated as a 
conditional order which will become absolute 
after and when that security is lodged. I 
do not think it is necessary to go into this 
question beyond saying that the order in 
the sense that it can be appealed' against is, 
in my opinion, a complete order but it does 
not become operative until the security 
is put in. Inasmuch as the person appointed 
definitely stated that he was liot in a positibn 
to give security and did not atteinpt to db so, 
I ’read the order of Major Frizelle as tanta- 
mount to an order of' removal' under sec- 
tion 39 on the ground that the guardian had 
continuously 'Mle 3 'to 
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of liis trust and had contumaciously dis- 
regarded the order of the Court, I think 
the view taken by Sheikh Rahim Bakhsh is 
perfectly correct. Finding, therefore, that 
the guardian appointed has been removed 
I hold that there is no guardian at present 
wiiough there has been one in the past. 
Xhis guardian was debarred from function- 
ing until several conditions were fulfilled, 
and he did not, as matter of fact, act as such. 

I, therefore, accept the appeal and set 
aside the oider allowing security to be 
lodged. Costs of the appellant will be paid 
by the respondent, 

z, K. Appeal accepted. 


PATNA HIGH COURT. 

Apikai, from Appellate Decree No. 9 
OK 1921. 

January ii, 1923, 

Present : — Mr. Justice Ross. 
HARNARAIN PANDKY --Plaintiff— 
Appeli ant 
versus 

NANDKESWAR PANDRY and others- 
Defendants— Respondents. 

Decree ex parte — Sennee of summons --Presump- 
tion. 

No legal decree can be passed ex parte without 
the Court being satisfied of the due service of the 
summons, but where there is nothing to indicate 
that the Court which tried the suit had not satisfied 
itself of the service of summons, it must be presumed 
that the Court was so satisfied, [p. 574, col. i.] 

Ram Lochun Soorv. KlittyaKalee Dehia^ nW. 
R. 210 at p. 2 1 1, referred to. 

Appeal from a decision of the Additional 
Subordinate Judge, Saran, dated the 28th 
September 1920, affirming a decision of the 
Munsif, Siwan, dated the 26th August 
1919. 

Messrs, Manohay Lai and S. A. Matter, 
for the Appellant. 

Mr. Hareswar Pd. Sinha, for the Re- 
spondents. 

JUDGMENT.- This is an appeal by the 
plaintiff against the decree of the Additional 
Subordinate Judge of Saran affirming the 
decision of the Munsif of Siwan, dismissing 
the plaintiff's suit. The subject matter of 
this litigation is a plot of land measuring 
4 bighas 14 kathas and 2 dkurs. The plaint- 
iff and the three defen(Jants are brothers. 
The plaintiff alleges that they separated long 
igo and that after the separation he actitdred 


this property now in suit ; that during ths? 
previous Survey operations the land was 
recorded under the names of all the brothers 
jointly whereupon the plaintiff brought a 
suit for declaration of his title and got a 
decree on the i6th of December 1909 ; 
notwithstanding tlie decree, the land has 
again been entered in the names of all the 
brothers jointly in the recent Settlement 
proceedings and, conse(iuent]y, the plaintiff 
has brought this suit for confirmation of bis 
possession ; or, if he be considered to have 
been dispossessed, then for recovery of 
po.sscssion. 

The defence was, that the defendants and 
the plaintiff were separate in mess only but 
joint in business. With regard to the 
previous suit all that the defendant No. i, 
who was the contesting defendant and is 
now the respondent, said was that he had 
no knowledge of the suit and received no 
summons, that the defendants Nos. 2 and 3 
were in concert with the plaintiff, and that 
if the}" had done any act in concurrence with 
each other it could not be injurious to the 
defendant. 

The Munsif in dealing with that previous 
litigation referred to the evidence of the 
service of summons on the defendant and 
discoA^ered certain discrepancies in it. At 
the end of his judgment he said that, the 
defendant No. i is not bound by the ex parte 
decree wset up by the plaintiff.'" The learned 
Subordinate J ndge in dealing with the same 
question says that the plaintiff obtained an 
ex parte decree but probably without the 
knowledge of defendant No. i. He then 
refers to the evidence of the service of sum- 
mons and concludes that, “ the ex parte 
(le^^rre was obtained fraudulently behind 
his back " and it was never put into execu- 
tion ; it was, therefore, of no consequence 
and could not bind the defendant No i. 

The main ground taken in the present 
appeal is that, as the title of the plaintiff 
w$is declared by the decree of 1909, and that 
decree has not been impugned on the ground 
of fraud, effect must be given to it ^nd the 
present appeal must be decreed. The learned 
Vakil for the respondent says that, in para* 
graph 5 of the written statement, fraud has 
been alleged and the .Subordinate Judge has 
tound fraud. Now, paragraph 5 of the 
written statement, in my oiunion, does not 



INDIAN CASliS, 


574 

l^CHHia CHANB V. ASAIIDI. 


[t923 


The main allegation is that the defendant 
did not receive summons. He also alleges 
that the defendants Nos. 2 and 3 are in 
concert with the plaintiff, evidently meaning 
in the present litis:ation. The written state- 
ment then says : If they had done any 
such act in concurrence with each other it 
cannot be injurious to the defendant." 
This is not even an allegation of fraud. The 
evidence discussed by the Subordinate Judge 
is only the evidence of the service of 
summons. The finding is non-service ; but 
that is no evidence of fraud and the 
dogmatic statement that ** the ex parte 
decree was obtained fraudulently " does not, 
to my mind, amount to a proper finding 
that the decree has no effect because of 
fraud. 

It was contended on behalf of the res- 
pondents, on the authority of Ram Lochun 
Soor v. Nitiya Kalee Debia (i), that no legal 
decree can be passed ex parte without the 
Court being satisfied of the due service of 
the summons. There is no doubt about the 
proposition ; but in the present case what 
we have is, that the Court in the present 
litigation is not satisfied that the summons 
was properly served in the suit in which 
the ex parte decree was passed ; but there is 
notliing to indicate that the Court which 
tried the suit of 1909 had not .satisfied itself 
of the service of summons and it must be 
presumed that the Court was so satisfied 
before the decree was made. In my opinion 
the decree of 1909 concludes the matter. 

The appeal must be decreed witli costs, 
the decrees of the Courts below set aside 
and the plaintiff’s suit decreed with costs 
throughout. 

w. c. A. Suit decreed, 

(i) 12 W. R. 210 at p. 211. 


ALLAHABAD mOH COURT. 

First Civii, Appeai, No. 318 of 1919. 
November 21, 1922. 

Present : — Sir Grimwood Mears, Kt., Chief 
Justice,, and Justice Sir P. C. Banerji, Kt, 
LACHHMI CHAND— Plaintiff— 
Appeeeant 
versus 

Musammat ANANDI and others — 
Defendants — Respondents. 

Hindu /afnily>^B$3U0st^ powers 0/ 


— Will by one or more members of joint family — 
Family settlement, 

A member of a joint Hindu family, if he is the 
absolute owner of the property, whether ancestral 
or self-acquired, can bequeath it by Will. Simi- 
larly, two or more Hindus, who own between them- 
selves all the co-parcenary property, are com- 
petent to make a joint Will. [p. 576, col. i,] 

Nagalutchmee Ummal v. Gopoo Nadaraja Chetiy, 
6 M. 1. A. 309; I Sar. P. C. J. 543; iq E. R. 
1 16, Baboo Beer Pertab Sahee v. Maharajah 
Rajender Pertab Sahee, 12 M. 1. A. i; 9 W. R. 15 
(P. C); 2 Suth. P. C. J. 114 ; 2 Sar. P. C. J. 348; 20 
K. ,VaUinayagam Pillai v. Pachche, i M. 
H. C. R. 326, J oiendromohun Tagore Ganendro- 
mohun Tagore, 18 W. R. 359; 9 B. D. R. 377; I. A. 
Sup. Vol. 47; 2 Suth. P. C. J. 692; s Sar. P. C. J. 
82 (P.C.); Indar Sahai v. Kunwar Shiam Bahadur, 
17 Ind. Cas. 700; 17 C. W. N. 509; 13 M. 
Iv. T. 156; (J913) M. W. N. 122; 17 C. t. J. 
299; 15 Bom. L. R. 418 ; 25 M. L. J. 57 (P. C), 
Lakshman Dada Naik v Ramchandra Dada 
Naik, 5 B. 48 at. pp. 61, 62; 7 I. A. 181; 4 Sar. P. 
C. J. 173; 3 Suth. P. C. J. 77S; 3 Shome L. R. 217; 

4 Ind. Jur. 472; 7 C. iv. R 320; 3 Ind. Dec. (n. s.) 
3^ (P.C.), Bai Moiivahu v. Bai Mamubai, 24 I, 
A. 93; 21 B. 709; I C. W. N. 366; 7 Sar. P. C. J. 140; 
II Ind. Dec. (n. s.); 477 (P.C.) and Balgobind Das 
V. N a rain Lai, 15 A. 339; 20 I. A. 116: 6 Sar. P. 
C. J. 313; 17 Ind. Jur.* 425; 7 Ind. Dec. (N. S.) 
934 (^- C.), referred to. 

Where two joint Hindu bn>thers having no male 
issue and owning between themselves the whole of 
the co-parcenary property execute a document 
which provides that in the event of one party 
dying without any male issue, the name of hit; 
widow’ shall be entered in the public papers, that 
the party remaining alive shall have no objection 
to the same, that if the surviving party havS male 
issue, in that case, after the death of the widow 
of the deceased party, the .son or the sons of the 
other party shall be the owner or owners of tlic 
entire estate, that the daughters or their sons 
shall have no right as against the son or sons <.f 
the other party, and that the wddow of t>ie 
deceased party shall have no right at any time to 
make any transfer whatsoever, the document is a 
joint Will valid under the Law. The document, 
besides, constitutes a valid family settlement 
as it embodies a mutual bargain supported by 
legal consideration whereby each party gives up 
the possibility of his surviving his brother, with 
the consequential financial advantage in that case, 
in consideration of obtaining for his wife a far 
more assured monetary position than she would 
otherwise have had as the widow of a deceased 
Hindu member of a joint family, [p. 575, col. 2; 
p. 577, col. I.] 

First appeal from the decision of the 
Second Additional Subordinate Judge, 
Meerut, dated the i8th of July 1919. 

Messrs. B.E, OXonor and Ram Nama 
Prasad, for the Appellant. 

Dr» SM. Sulafman, for the Respondente* 
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JUDGMENT. 

MearSt C. J. — ^On June 5, 1915, two 
brothers, by name Baldeo Sahai and Dakshmi 
Chand, Bohra Brahmans, were the owners 
in possession of the whole joint family prop- 
erty. Each had a wife, each had daughters, 
neither had a son. Baldeo Sahai was ill, 
and on June 5, 1915, the two brothers exe- 
cuted a document, on which this appeal is 
based. If on its true construction it is 
valid by Hindu Law, either as a Will or as 
a family settlement, then it is agreed that 
the claim of Lakshmi Chand, brought as it 
was against the widow of Baldeo Sahai, 
must fail. 

In the lower Court Lakshmi Chand con- 
tended that the document had no legal valid- 
ity, because on the death of Baldeo Sahai 
(which occurred on June 10, 1915) he, 
Lakshmi Chand, became thereby the owner 
of the entire property. Musammat Anandi 
resisted the claim on the ground that she 
was in possession of the property in suit by 
virtue of the document of June 5, 1915. 
On her behalf it is said that the document, 
whether legal as a Will or not, could not be 
impeached, because it had been executed by 
Lakshmi Chand to avert a partition upon 
which Baldeo Sahai had determined a few 
months previously; and some evidence of a 
rather shadowy character was given in sup- 
port of this suggestion. A Pleader’s clerk 
testified to procuring the khenuits of upwards 
of 30 villages for the purpose of filing them 
with the application for partition. Lakshmi 
Chand agrees that those khewats were obtain- 
ed, and alleges that the reason was not be- 
cause of any intended partition but because 
other Zemindars had got like documents 
under the apprehension that either as the 
director indirect result of the War the build- 
ings and records might be destroyed. We 
have remarked upon the absence of the 
evidence of Mr. Tirbeni Sahai, the Pleader, 
who must certainly have known about the 
matter, and as he has not been called we are 
inclined to look with some suspicion on the 
bare statement of his clerk as to the object 
with which the khewats were obtained. We 
are, therefore, not prepared to hold that there 
was a bargain between the brothers that if 
Baldeo Sahai would not proceed with the 
partition, Lakshmi Chand would execute 
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a document in the terms of the one before 
us. 

Counsel for the respondent has urged 
that the document in question is a joint 
Will and that the brothers were competent 
to make it. It has also been put forward 
that each brother was apprehensive as to 
the financial future of his wife in the event 
of his predeceasing her, and that each wished 
to secure for his wife (in the event of her 
becoming a widow) a more certain and gener- 
ous provision than she would have as the 
ordinary widow of a deceased member of a 
joint Hindu family. To secure that object, 
each gave up his expectancy of outliving 
the other, with its consequential financial 
benefit, in consideration of the assured 
position which the widow of either would 
obtain under the document. We are of 
opinion that the respondent is right on both 
these contentions. 

The document sets out that Baldeo Sahai 
and Lakshmi Chand are full brothers and 
members of a joint Hindu family, that they 
have no male issue but each has a wife and 
female issue, and they expressly state that 
this document is being executed in order 
to avoid future disputes, and they then pro* 
ceed to make the following ** declaration 
which shall be binding on ourselves and our 
representatives, that in the event of one party 
dying without any male issue, the name of 
his widow shall be entered in the public 
papers, that the party remaining alive shall 
have no objection to the same, that if the 
surviving party has male issue, in that case, 
after the death of the widow of the deceased 
party, the son or the sons of the other party 
shall be the owner or owners of the entire 
estate, that the daughters or their sons 
shal^ have no right as against the son or 
sons of the other party, and that the widow 
of tie deceased party shall have no right at 
any time to make any transfer whatsoever. 
They then provided that only in the event 
of both the parties d5dng without male issue, 
should the daughters or their male issue be 
entitled to the estate of their father, and 
they made other provisions for the devolu- 
tion of the estate In clause 7 they agree 
that the document shall cease to be binding 
if at any time in their joint lines they divide 
the estate by mutual agreement, and they 
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provide that if either of them should subse- 
quently have male issue, that male issue 
should become the owner of the entire estate. 
A later clause negatives any suggestion that 
the document was intended to effect a par- 
tition, negatives the right of the widow of 
the decesased party to sue for partition, 
and gives her what we understand to be 
one-half share of the profits, and the agree- 
ment concludes by referring to .it as a Will 
— “ We, therefore, execute this agreement 
by way of a W^ill in order that it may serve 
as evidence.” 

The appellant contends that this docu- 
ment is a Will and has urged upon us that 
a member of a joint Hindu family cannot 
make a Will. The question, however, is 
whether Baldeo Sahai and I/akslimi Chand, 
who between them owned all the co-parcen- 
ary property, could execute jointly a docu- 
ment of this character which would in law 
take effect on the death of the first of 
them. 

Cases were cited in argument on both 
sides and we think that the true result of 
tile authorities at the present day is, that if 
a Hindu is the absolute owner of the property , 
whether ancestral or self-acquired, he can 
bequeath it by Will, and in principle we are 
unable to see any objection to the same 
power being accorded to two or more Hindus, 
provided they together have the entire 
ownership of the whole of the co-parcenary 
property. In the case of Nagalukhmec 
Ummal v. Gopoo Nadaraja Chetty (i) it was 
held that in Madras a Hindu who was in 
possession of property without male issue, 
kinsman or co-parcener, could dispose of 
his property by Will. The question was 
regarded as one of considerable importance 
and the Civil Judge laid the facts before 
the Pundits of the Radar Dewani Adaulat 
at Madras. They gave an answer affirming 
the power of the Hindu to make a disposi- 
tion of his property in the circumstances 
before them, and the Judge having pro- 
nounced an opinion in favour of the Will, 
the matter came before the Privy Council. 
They stated;— “The strictness of the ancient 
law had long since been relaxed, and through- 
out Bengal a man who is the absolute owner 


(I) 6 M. I. A. 309: I S«- P- J- 543: 19 E. 


of the property may now dispose oi it by Will 
as he pleases, whether it be ancestral or not 

Even in Madras it is settled that a 

Will of property, not ancestral, maybe good; 
a decision to this effect has been recognized 
and acted upon by the Judicial Committee, 
and, indeed, the rule of law to that extent 
is not disputed in this case.” 

In 1867 the Privy Council laid down, in 
the case of Bahoo Beer Pertab Sahee v. Maha^ 
rajah Rajender Pertab Sahee (2), that “ De- 
cided cases, too numerous to be now ques- 
tioned, have determined that the testa- 
mentary power exists, and may be exercised, 
at least within the limits which the law 
I^rcscribes to alienation by gift inter vivos, " 

A similar question came before the Privy 
Council a few years later and is reported 
in V allinayaf^am Pillai v. Pachchc (3). A 
reference to pages 336 to 338 shows that 
the Privy Council regarded the power of dis- 
posal by Will of a Hindu as settled, at all 
events to the extent to which a gift or other 
disposal by act inter vivos would have the 
force of law. 

In the case of J otendromohun Tagore v. 
Ganendromohun Tagore (4) their Lordships 
of the Privy Council at page 366 said as 
follows:—*' As to gifts by way of Will, what- 
ever doubts may have once been entertained 
by learned persons as to the existence of the 
tc.stamentary power, those doubts have been 
dispelled by a course of practice, in itsiJif 
enough, if necessary, to CvStablish an approv- 
ed usage, and by a series of judicial de- 
cisions, both here and in India, proceeding 
upon the assumption that gifts by Will are 
legally binding, and recognizing the validity 
of that form of gift as part and parcel of the 
general law. ” Their Lordships at page 367 
lay down certain limitations as to the per- 
sons capable of taking, and it is to be noticed 
in this case under appeal that the learned 
Subordinate Judge gave a decision affecting 
on the case, as far as it concerned Musam^ 
mat Anandi, who was. of course, alive at 
the date of the death of the testator. 


(2) 12 M. I. A. i; 9 W. R. 15 (P. C); 2 Suth 
P. C. J. X14; 2 Sar. P. C. J. 348: 20 10 R. 241, 

(3) I M. H. C. R. 326. 

(4) 18 W. R. 359; 9 B. Iv. R. 377 (P. C); I A 
Slip. V0I. 47; 2 Suth, F. C. J. 692; 3 Sar. P. C. J 8. 
(EC)* 
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Til the case of Tndar Sahai v. 
Kunwar Shram Bahadur (5) it will be noticed 
that their Lorrlships of the Privy Council 
at pac;e 512, when dealing with what w’^as a 
question of fact in that case, as to whether 
or not the members of* the joint family had 
consented to the Will of the lestator. assumed 
that the Will would have been valid had 
consent been satisfactorilv proved. Other 
cases which misjht usefully be referred to 
are Lakshivan Dada Naik v. Bamchandra 
Dada Naik (6), Bai Moiivahti v. Bai 
Mamuhai (7) and Balcobiiid Das v. Narain 
Lai (8). 

We are. therefore of opinion that the re- 
spondent is rie:ht in cl aiming that the docu- 
ment in suit is a Will, and is a joint one, 
which was leG:ally competent for Baldeo 
Sahai and Lakshmi Chand to make. 

Quite apart from this consideration, we 
are, as we have already said, also of opinion 
that the contention is well-founded that 
the document embodied a mutual bargain, 
supported by legal consideration. Each 
party gave up the possibility of his surviving 
his brother, with the consequential financial 
advantage in that case, in consideration of 
obtaining for his wife a far more assured 
monetary position than she would otherwise 
have had as the widow of a deceased Hindu 
member of a joint family. 

We are, therefore, of opinion that the de- 
cision of the learned Subordinate Judge 
was right. We dismiss the appeal with 
costs and fees 011 the higher scale. 

Banerji* J. — I have had the advantage 
of reading the judgment of the learned 
Chief Justice and fully agree with it. 

' By the Court. — The order of the Court 
is that the appeal is dismissed with costs 
including in this Court-fees on the higher 
scale. 

S. D. Appeal dismissed. 

(5) 17 Inrl. Cas. 760; 17 C. W. N. 509; 13 M. 

L. T 156; (1913) M. W. N. 122; 17 C. h. J. 299; 
15 Bom*, h. R. 4tS; as M. L. J. 57 (P- C). 

(V>) 5 B. 48 fit pp ^)T, 62 ; 7 I. A. rSr; 4 Sar, P. 

^ J- 3 SutU. P. C. J. 778; 3 Shome L.R. 217; 
4 Iiifl. jf ur. 472; 7 C. Iv.R. 320; 3 Ind. Dec. (n. s.) 34 
(P. C.). 

(7) 24 I. A. 03; 21 B. 709; 1 C. W. N. 36G; 7 Sai- 
B* C. J. 140; II ind. Dec. (n. $.) 477; (P. C.). 

(8) 13 A. 339; 20 I. A. 116; 6 Sar P. C. J. 313: 
17 lad, Jur. 425: 7 Ind. Dec. (n. «.) 934 (P. C.). 
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Second Civii. Appeai. No. 509 of 1922. 

December 5, 1922. 

Present: — Mr. Justice Broadway. 

SRI RAM AND oriiERs — D ependants— 

AiU'ETJvANTS 

versus 

MATWALA RAM. alias vSUDHU RAM, 

AND OTHERS — PeAINTIFPS AND WAZIR 

CHAND AND 0TnER«i — D ependants — 
Respondents, 

Limitation Act ( T X of 1908), Sch. /, Aft, 
134. applicability of— Mortgage— Transferee with 
notice, position of, 

A transferee from a mortgagee who claims 
to be the owner of the propert)", must, in order 
to avail himself of Art. 134 of Schedule I to 
the Limitation Act, show that he neither had 
knowledge nor reason to believe that his transferor'.s 
title in the property tran.sferred was not a full 
proprietary one. If it can be shown that a trans- 
feree from a mortgagee knew that the title of his 
transferor was not free from doubt and such 
transferee took no steps to clear up that doubt, 
Art. 134 would not apply, [p. 580, col. 2; p. 581, 
col I J 

(Case-law discussed). 

Second appeal from a decree of the 
District Judge, Jhang at Sargodha, dated 
the 28th November 1921 modifying that 
ol the Subordinate Judge, First Class, 
Jhang, dated the 24th March 1921. 

Dala Hargopal, for Dr. G. C. Narang, for 
the Appellants. 

Mr. M, L, Puri, for the Respondents. 

JUDGMENT. — These are four second 
appeals arising out of two suits for redemp- 
tion of certain property. The appellants 
are the defendants in both the said suits, 
Sri Ram, referred to as defendant No. 2, 
in the judgment of the lower Appellate 
Court, being the appellant in Appeals Nos. 
509 and 510 of 1922, and Wazir Chand and 
the other defendants being the appellants 
in Appeals Nos. 724 and 725 of 1922. Mr. 
Seho Narain has argued the two latter 
appeals, and Mr. Hargopal. on behalf of 
Dr. G, C. Narang, has addressed me on behalf 
of Sri Ram, Mr Mukand Lai Puri has argued 
the case for respondents in all the appeals. 

The lands in suit form part of a well 
known as Sultanwala, ** in village Tabli 
in Tahsil and District Jhang. This well was 
originally owned by various co-sharers, 
and the plaintiffs, Matwala Ram and others, 
are the decendants of Harbhagat and 
Ganesh Das, two of the original co sharers 
who are said to have mortagaged their 
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shares in the well sometime between the 
years 1874 and 1880 for Rs. 100 each to 
one Thakar Janki Das, the Guru and pre- 
decessor of Gowardhan Das, who was im- 
pleaded as defendant No. i in both the 
cases. It was said that the mortgage 
was with possession, the mesne profits of 
the land bkng set off against the interest. 
Gowardhan Das above rrferred to transfer- 
red one-fourth of his mortgagee rights to one 
Amir Chand, the grandfather of Sri Ram, 
defendant No. 2, by way of gift, and sold 
the remaining three-fourths to Wazir Chand 
and a brother of his who was the father of 
defendants Nos. 4 and 5. These are the 
contesting defendants. The defence set up 
was that the suits were barred by time, 
firstly, under Art. 148, inasmuch as the 
mortgages were over 60 years of age and, 
therefore, no longer subsisting, and, 
secondly, that, inasmuch as the transfers 
in favour of Sri Ram, Wazir Chand, etc., 
by Gowardhan Das were transfers for value 
of an absolute title, the suits were further 
barred under Art. 134 of the Limitation 
Act. Finally, it was contended that im- 
provements had been made which should 
form a charge on the land. The Trial 
Court found that both the mortgages had 
been effected within 60 years of the suits 
and that the right to redeem was not 
barred by Art. 148. The transfer of one- 
fourth by Gowardhan Das in favour of Amir 
Chand was held to have been a gift to which 
Art, 134 had no application. The other 
transfer was found to have been for valuable 
consideration and Art. 134 was held 
applicable. The suit relating to the three- 
fourths share transferred was accordingly 
dismissed, while the suit for the one-fourth 
was decreed on payment of a sum of 
Rs. 624 on account of improvements and 
Rs. 75 as share of the mortgage-money 
or a total of Rs. 699. 

The learned District Judge, in agreement 
with the Trial Court, held that the mort- 
gages were subsisting ones, having been 
effected within 60 years of the suit and that 
Art. 134 did not apply to the gift in 
avour of Amir Chand of the one-fourth 
share. 

With regard to the suit relating to the 
three-fourliis share the learned District Judge 
held that Art. 134 was inapplicable. He 
held that Art* 134 coula only cur- 
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tail the limitation prescribed by Art. 
148 if it could be shown that the transferee 
not only paid valuable consideration but 
that he had no notice that his transferor 
was a mortgagee with only a limited in- 
terest . 

Before me Mr. Sheo Narain, as well as 
Mr. Hargopal^ have confined their arguments 
to the question of limitation. It has been 
urged that Art. 148 barred both the 
suits, and that, in any event, the said suits 
were barred under Art. 134 or 144 of 
the Limitation Act. 

The question as to applicability of 
Art. 148 appears to me to have been 
definitely settled by the finding of the 
learned District Judge which is, in my 
opinion, a finding of fact. Indeed, the 
learned Counsel for the appellants did not 
question this position but urged that the 
findings were assailable in second appeal 
as they had been arrived at under a mis- 
conception of the evidence. Mr. Sheo 
Narain, whose arguments were adopted 
by Mr. Hargopal, took me at great 
length through the documentary evidence 
on the record as detailed in the judgment 
of the learned District Judge, and contended 
that a proper appreciation and construc- 
tion of this evidence led to the conclusion 
that the plaintiffs had not proved that the 
mortgages were subsisting ones at the date 
when the suits were filed. Ralia Ram v. 
Radha Ram (1) and Ghulam Hassan 
V. Haji Muhammad Khan (2) were 
cited as authority for the proposition 
that the onus lay on the plaintiffs who 
sought to redeem the mortgages to prove 
when the mortgages had been effected. 
This proposition has not been contested 
by Mr. Mukand Lai Puri who has contended 
that the learned District Judge has ex- 
amined the entire evidence on the record, 
both oral and documentary, and has come 
to the conclusion that the mortgages in 
the two suits have been shown to have been 
effected between the years 1874 and 1880. 

After a careful consideration of the argu- 
ments advanced at the Bar, I am of opinion 
that there has been no misconception or 
misappreciation of the evidence by the 
learned District Judge who has clearly 

(1) 38 p. R. 1893. 

(2) 53 P. R. 1894. 
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considered the whole evidence, oral and 
documentary, on the record and has found 
that the plaintiffs have discharged the 
onus which was on them to prove that the 
mortgages were subsisting in 1920. 

The next question is, whether Art. 
134 assists the appellants. In this connec- 
tion Mr. Sheo Narain referred me to the 
following authorities : — Dal Singh v. Gur 
Prasad (3), Monmotho Nath Laha v. 
Annoda Prosad Roy (4), Gur dial v. Munna^ 
Lai (5), Keshav Raghunath Joshi v. Gafur- 
khan Daimkhan (6), Bijai Partab Singh 
V. Raghuraj Singh (7), Narayanasami 
Naicker v. Periasamy Odayar (8), Narain 
Das V. Ahdur Rahim (9), Mulla Vittil Seeti 
Kutti V. Kunhi Pathumma (10), Ram Peari 
V. Budhsain (ii), Husaini Khanam v. 
Husain Khan (12), Baiva Khan v. 
Bhiku Sazha (13), YesuRamji Kalnathv. 
Balkrishna Lakhshman (14). Pandu v. Vithu 
(15) and Bagas Umarji v. Nathabhai 
Utamram (16). 

Under Art. 134 a suit to recover 
possession of immoveable property con- 
veyed or bequeathed in trust or mortgaged 
and afterwards transferred by the trustee 
or mortgagee for a valuable consideration 
is barred after 12 years from the date of 
the transfer. Mr. Sheo Narain pointed 
out that in the present appeal all authori- 
ties relating to properties held in trust 
are inapplicable. On this admission 
Monmotho Nath Laha v. Annoda Prosad 
Roy (4) is not applicable. 



2 Ind. Cas. 250 ; 12 O. C. 84. 

44 Ind. Cas. 567 ; 27 C. I^. J. 201. 

61 Ind. Cas. 627 ; 2 U, P. h, R. (A) 410. 

67 Ind. Cas. 308 ; 24 Bom. L. R. 319. 

67 Ind. Cas. 572 ; 9 O. h. J. 173 ; 4 U. P. 
(J.C.) 33;25 0. C. 115; (1922) A. I. R. 

68 Ind. Cas. 734; 14 L. W. 116; (1921) 
N. 465 ; 41 M. L. J. 163 ; 44 M. 951. 

58 Ind. Cas. 705 ; 24 C. W. N. 690 ; 47 C. 


(10) 43 Ind. Cas. 31 ; 40 M. 1040 ; 33 M. L. J. 
320 ; (1917) W. N. 609 ; 22 M. L. T. 236 ; 6 L. 
W. 464 ; (F. B.). 

(11) 61 Ind. Cas. 546; 43 A. 164; 18 A. L. J 
995 ; 2 U. P. I<. R. (A) 332. 

(12) 29 A. 471 ; A. W. N. (1907) 133 ; 4 A. I<J. 

375. 

(13) 9 B. 475 ; 5 Ind. Dec. ( n . s .) 315. 

(14I 15 B. 583 ; 8 Ind Dec. (n. s.) 393. 

(15) 19 B. 140 ; 10 Ind. Dec. ( n . s . >95. 

(x6) 12 Ind. Cas. 7571 36 B. X461 13 Bom. 
t R* 1037. 
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In Dal Singh v. Gur Prasad (3) Tudb^, 
J., held that it was unnecessary to enquire 
into the question of bona fides under Art. 

134. 

In Gur dial v. Munna Lai (5) the facts 
were as follows : — 

A mortgaged his property to B, who, 
purporting to be the full owner and in 
possession, made a simple mortgage of it to 
C. C brought a suit for sale of the property 
and in execution of his decree the property 
was sold and purchased by him in 1896, 
In 1906 C. sold the property to D. P who 
acquired the equity of redemption 
of the original mortgagor A, brought the 
present suit for redemption under Art. 
148 of the Limitation Act. Tudball, J., 
held that the suit was governed by Art, 
134 or Art. 144 and that, as D and his 
predecessors-in-title had been in adverse 
possession for more than 12 years at the 
date of the suit, the suit was barred. 

In Keshav Raghunath Joshi v. Gafurkhan 
Daimkhan (6) a mortgagee had sold the 
mortgaged property as an ostensible owner 
for valuable consideration and it was held 
that the right of the purchaser became 
unassailable by the mortgagor by the lapse 
of 12 years from the date of purchase under 
Art. 134 of the Limitation Act, and the 
fact that the purchaser came to know of 
his transferor being only a mortgagee soon 
after the purchase would not stop the run- 
ning of time in his favour. At page 572 of the 
same volume [Bijai Partab Singh v. Raghu^ 
raj Singh (7)] is another case in which it was 
held that a person who purchased a right 
which he honestly believed to be a full 
proprietary right and which was described 
in the deed of sale, could claim the benefit 
of Art. 134 of the Limitation Act, even 
though by the exercise of diligence he might 
have discovered that his transferor was 
only a mortgagee, mere constructive notice 
without actual knowledge not being suffi- 
cient to deprive the purchaser of the 
benefit of the Article. 

In Narayanasami Naicker v. Periasamy 
Odayar (8) it was held by a Division Bench 
of the Madras High Court that the object 
of Art. 134 is to cut down the period 
available to the mortgagor under Art. 
148 and to compel him to watch the conduct 
of Athe mortgagee and tO intervene on a 
transfer* 
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Narain Das v. Abdur Rahim (9) is a case transfer itself conveyed a valid titie to tlse 
relatiner to trusts and, therefore, need not transferee. 

be further considered ^ The real question appears to be whether 

In MuUa Vittil Seeii Kuifi v. Kuvhi a transfer from a mortgagee, who claims 
Patkumma (10) the question was whether to be the owner of the proper'fy. must, 
Art. 134 was applicable to a transfer in order to avail himself of Art. 
from a trustee or mortgagee under which, sliow that he neither had knowledge rrr 
possession is not taken by the transferee, reason to believe that his transferoi's title 


It does not afford any assistance. 

The facts in Ram Peari v. Budh Sain 

(11) were different and Art. 14.1 was held 
to apply. This case does not afford any 
assistance. 

In Hmaini Khanam v. Husain Khan 

(12) the widow of a usufructuary 
mortgagee in po.ssession made a gift of the 
mortgaged property to A. The donee A 
mortgaged part of the property so gifted 
to P purporting to mortgage the full pro- 
prietary interest in the property. P tock 
proceedings for foreclosure against A as 
absolute owner and obtained foreclosure 
and possession of the property. It was 
held, on the finding that P acted bona fide 
and had no reason to suppose that A was 
not, as he represented himself to be. the 
full owner of the property mortgaged, that 
P was entitled, as against the representative 
of the original mortgager, to the pro- 
tection afforded by Art. 134. 

The remaining cases cited by Mr. Sheo 
Narain are anterior to Taramiya Pirsahib 
V. Shihelisahcb Fakirsaheb (17) wliich Mr. 
Sheo Narain admitted was against his view. 
There, in 1882, certain lands had been mort- 
gaged with possession by the plaintiff's 
father. In 1883 the mortgagee mortgaged 
the lands to the predeces or-in-tille of the 
defendants representing him.self as absolute 
owner. In 1916 the plaintiff having sued 
f )r redemption, the defendants contended 
that they were protected by Art. 134 
of the Limitation Act. It was held that 
they were not. 

It will be seen from the above cited cases 
that Art. 134 could be availed of by a 
transferee from a mortgagee to resist the 
suit for possession of the property trans- 
ferred to him. Each of the cases referred 
to w^ere decided on their own special fads 
and, as far as I have been able to gather, it 
has nowhere been laid down that the 

(f 7) 57 Ind. Cm. 568; 44 B, 614 ; .23 Boan., 


in the property transferred was not a full 
proprietary one. It seems to me that if 
it can be shown that the transferee from a 
mortgagee knew tliat the title of his trans- 
feror was not free from doubt and such 
transferee took no steps wliatever to clear 
up that doubt be can hardly claim the 
benefit of Art. 134. 

In the present case it appears that *n tbe 
deed of transfer of the three-fourths share of 
the transferor Gowardhan Das, while claim- 
ing to be the full proprietor, recited the fact 
that he had been the original mortgagee 
and yet. as far as 1 have been able to ascer- 
tiin, no steps were taken by thepreserl defer- 
dints-appellants to examine this assertirn 
They, therefore, purchased with the full 
knowledge that the possession of their 
transfer was originally that of mortgagee 
and, therefore, took a risk, and I think that 
the principles enunciated in Dirfipal Sin^h 
V. Kallu (18) are applicable, where it was 
held that the omission of the words 
‘ in good faith ' from Art. 134 of the Limi- 
tation Act does not entitle a per on who 
purchase.s with full knowledge that his 
vendor's title is merely that of a mortgagee 
to the benefit of that .Article." 

In the present case the transferees could 
have examined the Revenue Records, and 
had they so done they would have ascer- 
tained the true fact. They did not do so and 
are, therefore, in my opinion not entitled to 
the benefit of this Article. In coming 
to this conclusion I have also considered 
Husaini Khinam v, Husain Khan (12), 
Muh'immad Abbas v. Nasiban (19), 
Mahbub Ali v. Muhammad Husain 
{20), Bhagwan Sahai v. Bhagwan Din (21), 


(18) 30 Ind. Cas. 956; 37 A 660; 13 A. 943 
(fo) 53 Ind. Cas. 168 ; 6 0 . Iv J. 384, 

( 2 i )) 37 Ind. Cas. 497 ; 7 0 . b. J. 310 21 0 C. 

(2J) 9 A. 97 ; A. W. K: ( 1836 ) 303 ; Vs**# 

(la, 9.) 496. 
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Nga l*aw V. Ni^it Lu Gale (22) and Az'm 
V. ¥ahmwi (23) ci ed by Mr Mukatid I^al 
Puri* 

In my oijiaion, the appellants are not 
entitled to the benefit of Art 134 as held 
by the learned District Judge. 

In the case of Sri Ram, Art. 134 
clearly has no application, inasmuch as it 
has been found as a fact that it was a case 
of gift and not of transfer for valuable 
consideration. Art. 134, therefoie, docs 
not apply. Mr. Hargopal contended that 
since the gift they had been in possession 
which possession was adverse to the presert 
plaintiffs respondents and that, therefore, 
Art, 144 barred the suit. ^ Attcriticn 
wis drawn to certain land acquisition pro- 
ceedings, but those proceedings in ny 
opinion do not bear out Mr. Hargt^pnVs 
contention. The money, it is true, v,^as paid 
by the Collector to the persons in posses.<^icn 
who claimed to be the owners, but as the 
rival claimants admitted that the peifcis 
in possession were at any rale mortgagees, 
the payment does not have ^ the ^ eff( ct 
that Mr. Hargopal seeks to give it. Furlber, 
adverse possession was no^ pleaded in He 
First Court and did not form a ground of 
attack in the appeal to the learned District 
J udge. 

Having regard to all the circumstances 
in these cases, I consider that the a] ] eals 
should be di.smissed and they are accoid- 
ingly dismissed with costs. 

2 . . . Appe.ds 

(22) 13 Ind. Cas. 375 ; A b- T. .165. 

(23) 124 P. R. 1883. 
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against karia's share — Tran fer of Property Act ( 1 V 
of 43, application of. 

The first Summary Settlement of estates in Oiulli 
made in 1856 did not finally decide the proprietary 
title of tbepersons who had enga^'ed only temporal i- 
Ir to pav a fixed revenue to Government. Iho 
proprietary rights were settled by ihe second Smi- 
niary Settlement of 18.0^ and all such right.*’ were 
grants from the Goven iriCnt and started fresh 
titles to the property. Thtr.se titles were not free 
from the personal law of the grantees as regards 
succession ana title oi heiis; and the Sanads ismed 
to emphasize the fact of these grants did not con- 
fer aiiv iKW rights, but only declared riie lights 
already dcleimincd in the' Summary Set tkn. exit 
of 1858. [p. 583, cols 1 & 2.] 

The express ioii you and your heirs" in a grant 
i- the u.sual expression for conferring an absolnie 
estate on the granfee. and vhere siuh a grant is 
made it is sf:bject to the iiersonal law of the grantee 
as regards succession and title of heirs, [p. 583, 
col 2 ] 

Bhoobtfii Mohini Dehia v. Hurrish Chunde 
Ch wd}ir\,^C 23; 3 C. L. R. 3^91 5 I- A. 138; aSar. 
P. C. J ‘815: 3 Suth. r. C J. 537. 2 Ind. Jiir. 430; 
I Shome L. R 241; 2 Ind. Dec (K. S; 16 <P.C), Lalit 
Mohiin Singh v ‘ hukkitv Lai /?oy, 24 C. 834; 24 

1. A 76: 1 C. W. N. 387; 7 Sar. P, C. J 155; 12 Ind. 

Dec (N. s.) 1274 (P. C.), Padha I raiad v. 

Nance Muni Dassee, 33 C. 9471 3 b J. 502; to 
C. \\\ S. Ranee of Chil arcev, Government of 
Jnaia, I A. Sup. Vo:. 237; 3 Sar P. C. ]. 29H; 
4 I A. 20S {noky, ^ Suih P.C. J.12; Rafique& Jack- 
son s P. C. No. 24, Muhammad Abdus-Sanad v. 
Qurban Husain, 26 A 1 19; B C.W. N 201 C Bom L, 
R 2^8; 7 O. C. 25t; 3r X- A. 30; 8 Sar. P. C. J. 59.3 
(P.C.;, Achhaibar Singh V. Jang Bahadur Singh, 
48 Ind. Ca.s 901 ; 5 O. D. J . O87, referred to. 

An ab.solute grant to a person governed by the 
Mitakshara Law i.s .self-acquired properly in the 
hmd- of the grantee, but in the hand.«5 of his sou 
it becomes loiiit aucevstraJ property of tht faini y. 
[p 585. col 2.j 

NanicJur v. Nithmin, 12 Ir.d. Cas. 77c, 14 O. C. 

2. pi at p. 255, relied upon. 

If the kara of a joinc Hindu famil.v mortgages 
the joint family property without legal ntcessitjy, 
the mo tgage is voifl fo * want of the mortgagur> 
title. Blit if daring the period of the mortgage 
tae property is partitioned and a certain share 
comes to tlie mortgagor, the principle of section 
4 Transfer of Property Act. applies and the mort- 
gage operates on that share of the mortgagor:, 
[p 586 cob 2 ] 

Kam'a Prasad v. Nathuni Narayan, 66 Ind Cas. 
149, (1922) Pat 136: 3 L. T. 40i;(i922) A. I/R. 
(Pat.) 347, followed 

Gajndhaf Bakush v. Gauri Shankar, 61 Ind. Cas. 
2' >5* 8 O. L. J. and Amardayal Singh v. Bar 
Pershad Sahu.^S Itid Cas 72: 5 I" b J 605; 1 P. L. 
T. 51 1, referred to. 

Bhagwuti v Chaoli, 55 Ind. Cas. 698; 2 L. L. J* 
C8 ‘; 2 U. P. b. R lb ) 79 > distinguished 

I%st appeal aga nst a decree of the Firrt 
Subord.nate Judge, Sitapur, dated t}ie l 9 tli 
August 1921* 

Messrs. A. P. Sen andlshriPd,, for the 
Appellaat. 
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Messrs. Bishesharnath and Chand Narain 
Harkauli, for Respondents Nos. 3 to 7. 

JUDGMENT. — ^The following pedigree will 
elucidate the facts of the case: — 

DARYAO SINGH 


Anant Singh Balwant Singh Harden Bakhsh. 

I I 

Shankar Singh. | 


Taganuatb Singh. Ch. Ganga Bakhsh Singh, 

defendant No i= 
wife defendant No. 7 

Sons, defendants Nos. 3, 4, 5, & 6. 

The plaintiff sued in the Court of the Sub- 
ordinate Judge of Sitapur for possession as 
mortgagee on foot of a mortgage-bond 
executed by Chaudhari Ganga Bakhsh Singh 
on 2()th September 1913 for a consideration 
of Rs. 16,000. The property in suit is the 
village of Jangal Bilas and Mahal Nasirabad, 
a portion of village Palia. In paragraphs 5 
and 6 of the plaint it is stated that out oi 
the consideration money Rs. 10,000 was 
borrowed to defray the costs of a suit 
institu ed by Chaudhari Ganga Bakhsh 
Singh for the benefit of the entire family 
and the balance of Rs. 6,000 to pay off 
a debt due to the Allahabad Bank. 
The sum of Rs. 6,000 was left with the 
mortgagee with instructions to pay off 
the instalments due to the Bank as they fell 
due subsequent to the date of the mortgage. 
Out of this sum the mortgagee had paid 
Rs. 1,667 before he was requested by the mort- 
gagor to stop payment. Different rates of 
interest were to run on the separate sums 
and on the date of the institution of 
the suit, on 3rd November 1920, the 
debt amounted to Rs. 19,800. Besides 
Chaudhari Ganga Bakhsh Singh, the 
parties, defendants to the suit, were his 
wife defendant No. 7, his four sons, de- 
fendants Nos. 3 to 6 and three subsequent 
mortgagees, defendants Nos. 2, 8 and 9. The 
plaint allegation was that Chaudhari Ganga 
Bakhsh Singh was Taluqdar of Taluqa 
Rampur Kalan and so e owner independently 
of his sons of the property in suit. His wife 
and sous were made parties because of the 
fact that, subsequent to the mortgage* there 
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had been a partition on 28th of August 1920 
by which one-sixth of the property was al- 
lotted separately to the father, mother and 
four sons. The plaintiff’s plea was that this 
partition was collusive and that a colourable 
consent-decree of a Civil Court was obtained 
with a view to defraud him. The various 
prayers in the alternative were: — 

(1) for mortgagee possession over the 
ent re property in lieu of the money due, 

(2) for a decree for sale, 

(3) for mortgagee possession of at least 
two-sixths of the property belonging at 
present to Chaudhari Ganga Bakhsh Singh 
and his wife, 

(4) for a simple money-decree. 

Defendant No. 2 appeared in the lower 

Court but did not contest the plaintiff’s 
claim ; he was not presented in this Court. 
Proceedings have been taken ex parte in 
both the Courts against defendant No. i, 
Chaudhari Ganga Bakhsh Singh, and the 
subsequent mortgagees defendants Nos. 8 
and 9. The defendants, the wife^ and 
sons of Chaudhari Ganga Bakhsh Singh, 
contested the suit on the ground that 
Chaudhari Ganga Bakhsh Singh was at 
the date of the mortgage a manager of 
joint Hindu family property including the 
property in suit, that the debt was not con- 
tracted for a legal necessity or to pay an 
antecedent debt and that, therefore, the con- 
testing defendants were not bound there- 
under. It may be noted at this stage that in 
the written statement of these contesting 
defendants no plea in bar of the plaintiff’s 
claim against Chaudhari Ganga Bakhsh 
Singh’s one-sixth share was taken. The learn- 
ed Subordinate J udge held that the sum of 
Rs. 1,667 borrowed by Chaudhari Ganga 
Bakhsh Singh to pay an antecedent debt, 
but that the sum of Rs. 10,000 was not 
borrowed for the benefit of the family. In 
the result he granted a decree for mortgag e 
possession on non-payment of the sum of 
Rs. 1,667 with interest up to date within a 
fixed time and a simple money-decree for 
Rs. 10,000 with interest against Chaudhari 
Ganga Bakhsh Singh alone. 

The plaintiff has appealed to this Court 
from part dismissal of his claim. Argu- 
ments here were confined to two matters: 

(i) that Chaudhari Ganga Bakhsh was 
absolute owner of the property and, 
therafoie* competent to make the mortgage* 
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(2) that in any case the mortgage is effec- 
tive against his share ana also against the 
share allotted to his wife at partit on. 

The discussion of the cliaracter of Chaudhari 
Ganga Bakhsh Singh's rights in the property 
will involve a discussion of the rights of a 
proprietor in Oudh under the Sanad granted 
by Government on 25th October 1859 after 
the confiscation. The history of this family 
is given in the judgment of their Lordships 
of the Privy Council n the case of Shankar 
Baksh V. Hardeo Baksh (i), in the suit 
brought by Hardeo Bakhsh and others of 
the pedigree given above against Shankar 
Baknsh who claimed title to tii entire prop- 
erty by right of primogeniture. The family 
estate is known by the collective name of 
Rampur Kalan and was subject to the Mit- 
akshara Law. The first Settlement of the 
estate was made in 1856 at the desire of 
Daryao Singh withhis th.ee sons and a grand- 
son on the assumption of the Government by 
the British. It was confiscated with other 
Oudii estates on 15th Maich 1858 The 
second S-immary Settlement was similarly 
made with the three sons and grandson uf 
Dary o Singh and it is admitted by b h 
parties . hat a Sanad was issued in the te ms 
of that Settlement on 25th October 18^,9. 
We nave to interpret tne terms of t.iis Sanad 
whijii was in the form given at page 55 of 
Mr. Chail Behari Lai's Taluq.iari Law of 
Oudh, 2nd Edition. It will bj convenient 
to give references to this book because it 
contains a re-print of the valuable introduc- 
tion by Mr. Sykes. We need not inquire 
into the circumstances under which a pri- 
mogeniture Sanad was subsequently issued 
to Daryao Singh, bejause, as pointed out in 
the Privy Council judgment above, it was 
not asked for by Daryao Singh and was issued 
to him by mistake. It has been finally 
settled by the authority of the Privy Council 
that a primogeniture Sanad did not take 
effect in this family. The second Summary 
Settlement was made on the basis of pro- 
prietary right and differed in that resp-ct 
from the first Summary Settlement which 
was only a temorary engagement for three 
years for the payment of revenue. The 
first Summary Settlement did not finally 

(1) 16 C. 397; 16 I. A. 71; 13 Ind, Jur. gy, 5 Sar. 
P. C, J. 299; Rafique and Jackvson’s P. C. No xo8; 
8 Ind. Dec. (N. s.) 261 (P. C.). 


decide the proprietary title of the person 
who had engaged to pay the fixed revenue 
to the British Government. To allay 
misgivings in the minds of the landholder 
it was considered necessary to settle proprie- 
tary rights after the confiscation. All such 
proprietary rights were grants from the Brit- 
ish Government and started fresh titles to 
the property, but it does not fellow that 
these titles were free from the personal law 
of the grantees as regards succession and 
title of heirs. This Settlement gave finality 
and perpetuity in respect to the proprietary 
right in the soil. Subsequently, to empha- 
size this fact of the grant of a pioprietary 
title Sanads were issued to Taluqdars in ac- 
cordance with letters of the Governor-Gener- 
al to the Chief Commissioner of Oudh dated 
loth October and 19th October 1859 (PP 78 
and 82). These letters were subsequently 
given the force of legislation under Act I of 
1869. They declared that every Taluqdar, 
with whom a bummary Settlement had been 
made since the re-occupationof the Province, 
thereby acquired a perman.nt hereditary 
and transferable right in the Taluqa for which 
he had engaged, including the perpetual 
privilege of engaging with tbe Government 
for the revenue of the Taluqa. The Chief 
Commissioner proposed a form of Sanad 
(Appendix D-P. 554) and the approved foim 
(page 555) was sent to him by the Governor- 
General with nis letter dated 19th Octo. er 
1859. The Sanads were given by Lord 
Ca iiing at a Darbar held on .:6th October 
1859. 

it will be obs curved that the Sanads con- 
ferrei wj ..ew rights but cnly declared the 
rights alreaay determined in the second 
Summary Settlement of 185:5. The learned 
Counsel lor the appellant pointed out that 
the Sanad conferred rights upon the grantee 
and his . eirs, the words beiag the above 
estate has been conferred upon you and 
y mr heirs for ever." In these words h desired 
to real the meanin tnat every subsequent 
heir of the grantee ueld the property inde- 
pendently of his personal law with full 
powers of transfe. . This interpretation does 
not commend itself to us. ** You and your 
heirs" is the usual expression for conferring 
an absolute estate on the grantee. In the 
illustrations to section 84 of the Succession 
^ Act (X of 1865) a bequest to A and his heirs 
^ is explained as one passing to ^ the whole 
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mtcrs3t which the testator had in tb? prop- 
eity. By anahgy, the same words must 
be interpreted to have the same meanmg 
m a grant. These arid similar words have 
received the interpretation of an absolute 
estate in Indian cases. In Bhoobun Mo- 
Mill Debia v. Hurrish Chunier Chowdhry {2) 
their Dordshlps of the Privy Council’ held 
that a grant by a Hindu to his d lug iter in 
terms to you and the generations born of 
your womb successively" imported an ab 
solute estate to the daughter, D>rd Davey 
in delivering the judgment of their Lord' 
ships in L:ilU Mohun Sin.^h v. Chukkun Lai 
Roy (3) made the following observations 
regarding the construction of technical words 
in a document : — 

“ There are two cardinal principles in the 
construct on of Wills, deeds and other docu- 
men s The first is that clear and unam- 

biguous dispusitive words a:e not to be con- 
trolled or qui iued by any general expres ion 
of intention. Tne second is ....that technical 
words or words of known lega* import must 
have their legal effect, even hough the 
testator uses ineoniistent wordi, unless 
those incoiiiistent words are of such a na- 
ture as to mike it pertectly clear that the 
testator did not use the technical terms in 
their proper sense.'* 

In RiVti P/z al MuHickv, Rzn:c \fzni 
Dzss^e {i) a Full Bench of the Calcu-ta 
H gh C urt held a bequest n favour of 
daugh:ers “ to whom and their respective 
sou 5" the testator bequeathed property to 
create an absolute estate in favour of the 
daughters. The learned Judges were of 
opinion tha; the word "sons ' was used a 
word of limitation. Our attention was 
drawn to the subsequent corre pondence 
between the Chief Commissioner and the 
Governor-General wh ch resulted in the 
grant of prim ogeii tnre Sanadstotlio.se Taluq- 
dars who desired to receive them in place 
of the Sanads of 1859. Tiiis correspondence 
has not the authority of a legislative enact- 
ment and it must be remembered that they 
are maiuly polemic, each party attempting 

(2) 4 C. 23; 3 C. L. R 339; 5 I--A. I )8; 3 Sar. P, C. 

J 815; 3 Suth P. C. J 537; 2 Ind Ji;^r 430, i Shome 
L, R. 241, 2 Ind. Bee. (nt, s.) iC> (P C.), 

(3) 24 0 . 834; zi r. A 76; 1 C W. N. 387; ; Sar. 
F. C. Jf. 155: 12 liid. Bee. (v. s.) 1224 (P C ). 

33 c* 947 ; 3 J - W. N. 695. 


to enforce his view cf the Settlement made 
with the Taluqdars in 1858. The Chief 
Commissioner desi ed an entail to restrict 
the powers of the holders of the Taluqa for 
the time being and o conserve the estate 
in the family, while the Governor- General 
resisted any such restrict on to be placed 
over an absolute title granted by the second 
Summary Settlement and the Sanad. One 
ins.ance will be sufficient to indicate the 
extreme vtews which either party was pre- 
pared to express to gain his point When 
succession by primogeniture was suggested 
by the Chief Commissioner the Governor- 
General gave it as his opinion that it could 
not be introduced without the consent of the 
(hen existing heirs of the Taluqdars (page 94). 
This was a view entirely in conflict with the 
dec aration of absolute proprietary interest 
granted to the Taluqdars. The Chief Com- 
missioner pointed ihis out ai his rep y and 
in a subsegucii: letter the Governor General 
agreed that no such consent was necessary 
(page 98). It is dear, therefore, that the 
letters are not to be taken as expressing 
deu.iite views of the grantor on the character 
of the grant but only tentative opinions pn 
point of controversy. The learned Coun- 
sel for the appellant laid much stress on the 
op.n on of the Governor-General (page 99) 
tint His Exelieiicy in Couned would not 
deprive TaliiqJars in all future generations 
o the psi^e o beq.iea hia; the.r estates 
in aceorduiice with diei. own views. He 
argued that the grantor desired to give ab- 
solute propri.tary title independent of the 
persmal law of the holder to every succes- 
sive heir of the grantee. The grant as it 
stands doei nov. bea* such a meaning. 
Their Lordships of the Privy Council were 
of opinion that in 1800 the Taluvqdars were 
given he choice to adopt either the law of 
prim>geni ure and take a primogeniture 
Sanad qr the common tVikakshara Law in 
the case ot Hindus. At page 406 of the 
report [S’lank ir B Ms i v. dardeo Bak^h 
(i)) their Lordships obs^rv.;: — "In De- 
cember ii6o am the Circular that was 
issued to the Oudh Talu -idars calling upon 
them to elect whetaer they would take their 
Sanads according to the common law of the 
Mitakshara or according to the law of pri- 
mogeniture." We have examined the Cir 
cular both of 26tfa September i3uo (page 
K04} aad o{ i8t 
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Circular Orders issued by the Chief Com- 
missioner of Oudh, printed, Lucknow, i86i) 
and have not found any reference therein 
to Mitakshara I/aw. Obviously, this was 
the conclusion which their Lordships drew 
after a perusal of these two Circulars as a 
whole. 

We have already seen how both the 
Chief Commissioner and the Governor-Gener- 
al were agreed that no grant was made to 
the heirs of the grantees by the Sanad un- 
der discussion. The only difference between 
the form iT the Sanad proposed by the Chief 
Commissioner and that adopted finally as 
amended by the Governor-General was that 
the Chief Commissioner desired to control 
the grant even in the hands of the grantee by 
his personal law, while the Governor Gener- 
al gave the property to the grantee as an 
absolute estate lo which the limitation of 
his personal law did not attach while in his 
hinds. Such was also the view of their 
Lordships of the Privy Council in Ran. e of 
Chillaree v. Government of India (5). 
Discussing the letter of loth October 1859 
their Lordships observed:—'' The letter and 
the recital contained in it show that the ob- 
ject of the Government was to maintain 
in possession those Taluqdars who then were 
in possession under Summary Settlements 
entered into wdth them after the re-occupa- 
tion of the Province. The Taluqdars who 
were declared to have acquired the right 
conferred by the letter, were those who had 
been permitted to engage. Nothing was 
said as to the heirs of Taluqdars who had 

been permitted to engage It is clear that 

the letter, which was a mere act of grace, was 
not intended to operate as an original grant 
to such heirs/' The Sanad of 1859 is based 
on this letter and we think that the same 
observations would apply to the Sanad. 
Another decision of their Lordships of the 
Privy Council in Muhammad Ahdtis-Samad 
V. Qurban Husain (6) may also prove use- 
ful as a guide. The suit was between Mu- 
ha n n.idans and did not relate to a Hindu 
Talujdar as here and no Sanad was granted 
to tie original faluqdar. There was, however, 
a Summary Settlement with a Muhammadan 

(5) I A. Sup. Vol. 2.37; 3 Sar. r. C. J. 298; 4 
I. A- io8 {not^y, 3 Siitb. P. C. J. 12, Rafique and 
Jackson's F. C. No. 24. 

(b) 2n A 1 19. 8 C. W N ioi; 6 Bom. L* R. a35; 

Jf 0> c* »54i 3* I* A, ^ ftt. J* (P. C). 
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Oudh Tiiluqdar. The Sanad of 1859 only 
confined the rights under the second Sum- 
mary SeLtlemcnt. and did not alter them, 
In the case quoted abov^e their Lordships 
held that when Murtaza Baksh died he ha^. 
acquired a permanent hereditary and pro- 
prietary right recognised by the Indian 
Government in the estates in question and 
the succession to them not having been 
altered by any Sanad was governed by the 
ordinary Muhammadan Law which was the 
only law applicable to the case. In the 
case of Achhaihar Singh v. Jang Bahadur 
Singh (7) property was granted to one Sheo 
Lai. The terms of the grant are not clear 
but they must be either of the form of the 
general Sanad or that of the grantees' Sanad 
(page 555 or 560). In that c.ise a learned 
Judge of this Court held that property in the 
hands of an heir of Sheo Lai was governed 
by the ordinary Hindu Law. It must be 
conceded that the point at issue was not 
argued in that case as it has been here. 
When the grant amounted to the confer- 
ment of absolute proprietary title on Balwant 
Singh, father of defendant No. i, we see no 
reason why the personal law of the family, 
that is, Mitakshara modified by custom, if 
any, should not attach to the property 
in the hands of Gaaga Bakhsh Singh. To 
use the terms of the Mitakshara, the property 
was the self-acquired property of Balwant 
Singh, so in the hands of his son Ganga 
Bakhsh Singh it became joint ancestral 
property of the family: Rameshar v. 

Rukmin { 8 ). We hold that the property 
in suit was the joint family property of the 
defendant and his sons at the time of the 
mortgage .according to the law of the 
Mitakshara. 

The plea of fraud and collusion in reference 
to the partition has been withdrawn in this 
Court, so the shares of the Hindu sons, de- 
fendants Nos. 3 to 6, in the property in suit 
are not liable to pay any portion of the defbt 
of Rs. 10,000. In our opinion, the share rf 
the wife does not stand on a different footing. 
She was admittedly entitled to a one-sixth 
share on partition, and when the debt con- 
tracted by the manager did not bind the 
joint family property it is reasonable to 


(7,) 48 Ind. 901; 5 0. Lv J.487* . / 

(8; h'Uu. C«is.'77o; *4 “O* C* *44 P* *55* 
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hold that the separated share of the wife in 
that property cannot be burdened by a con- 
tract to which she was not a party. The 
appeal mast fail against defendants-respond- 
ents Nos. 3 to 7. 

We think that the principles of section 
43, Transfer of Property Act, will apply to 
the share at present in the possession of the 
defendant Chaudhari Ganga Bakhsh Singh. 
He erroneously represented to the plaintiff 
at the time of the mortgage that he was 
authorized to transfer the property in suit 
and professed to transfer it for an admitted 
consideration ; when, subsequently, during 
the period of mortgage he acquired at parti- 
tion one-sixth share therein, the transfer 
shall operate on that share. Unfortunately, 
Ganga Bakhsh Singh is not represented here. 
The lower Court pointed out that the mort- 
gage was void and that, therefore, its opera- 
tion cannot be revived at a subsequent date. 
The reason why the mortgage was void was 
simply that the mortgagor had no title. 
Such was the view taken in the case of Gajo- 
dhar Baksh v. Gauri Shankar (9) relied 
upon by the lower Court. There was no 
incapacity in the mortgagor, so when, sub- 
sequently, during the period of the mortgage 
the mortgagor acquired title in part, it 
should have operation to that extent. The 
appellant's learned Counsel quoted the Patna 
case of Antardayal Singh v. Har Per shad 
Sahu (10) where various authorities were 
reviewed and the result summed up in two 
propositions : 

t. That a mortgage of the whole or a 
share of the joint family property of a 
Mitakshara family is void and inoperative 
as against the property hypothecated and 
gives the mortgagee no rights even against 
the mortgagor’s undivided share, and 

2. thac where the mortgagor’s interest 
has been separated from that of the other 
member of the family, it may become avail- 
able as security for the mortgage-debt. 

Though the second proposition is ohit$r 
it appears to us to be sound. A ruling of 
the I^ahore High Court which was also quo- 
ted [BhagwcUi v. Chaoli (ii)] may not be 
an appropriate authority, because Courts 

(g) 61 ind. Cas. 205; 8 O. h. J. 81, 

(10) 58 Ind. Cm. 7*; 5 J- ^5; i P. I/. T 511. 

iix) 55 Ind. Cas. ^8; 2 Xr* It* J« 689; 2 XT. F, JU« 
SU (In) 79* 
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in the Punjab, though guided by the princi" 
pies of the Transfer of Property Act, are no^ 
bound by its express provisions. Standards 
of conscience and ordinary honesty will 
have consideration in the Punjab in deter- 
mining the principles applicable to a case 
like the present. There is, however, a decision 
of a Bench of the Patna High Court which 
fully covers the point raised in the present 
appeal. Coutts, J. observed at page 137 of 
the report Kamla Prasad v. Nathuni 
Narayan (12). Kamla Prasad mo:t- 
gaged a certain property as having a right 
to do so ; he had in fact, however, no title, 
but as title to a portion of the property has 
now come to him he must make good his 
representation to the extent of the property 
which has come into his hands.” Kamla 
Prasad, like Ganga Bakhsh Singh here, was 
karta of a joint Hindu family and mortgaged 
joint family property without legal necessity. 
There is at the ame time a special point 
in favour of the appellant that the mort- 
gage in suit was not wholly void at its incep- 
tion. It has been h Id by the lower Court 
to be binding with respect to a portion of 
the consideration and no objection by way 
of appeal is made to the lower Court's decree 
of a portion of the plaintiff's claim. We 
hold that the plaintiff is entitled to mortgagee 
possession of (one-sixth) share of Ganga 
Bakhsh Singh for the debt of Rs. 10,000 
with interest. 

In the result, we dismiss the appeal against 
the defendants Nos. 3 to 7 with proportionate 
costs to them all jointly {i. e., 5/6ths). We 
decree the rest of the appeal against the 
defendants Nos. i, 2, 8 and 9 in so far that 
the money-decree passed by the lower Court 
shall be discharged and in its place shall be 
substituted a decree for mortgagee posses- 
sion of one-sixth share of the property 
in suit belonging to Chaudhri Ganga Bakhsh 
Singh with proportionate co ts one-sixth) of 
both the Courts ex parte, if Rs. 10,000 with 
compound interest from the 26th September 
1913 up o date of payment at 0 annas per 
cent, per mensem with six monthly rests 
is not deposited in the 1 ,wer Court within 
three months of to-day’s date. If the money 


/12) 66 Itid. Cas. 149: (i9i*) P 3 

401; (I9a«) A. I. R. (Fat.) 347. 

• Page ol^(x922) Fat. [Ei.\ 
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is so deposited, the appellant shall be 
entitled to receive. 

S. D, Decree modified. 


LAHORE HIOH COURT. 

Second Civii< Appeai, No. 1443 op 1919. 
December 2, 1922. 

Present: — ^Mr. Justice Abdul Raoof and 
Mr. Justice Moti Sagar. 

AJUDHIA PARSHAD and others— 
Plaintiffs— Appeeeants 
versus 

IMAM-UD-DIN and othbrvS — Defendants 
— Respondents. 

Civil Procedure Code (Act V of 1908), 5, 105 (i), 

O. XXII, r. 9 — Order setting aside abatement — 
Appeal* 

An order under 0 . XXII, r, 9 of the Civil 
Procedure Code setting aside an abatement is an 
order affecting the decision of the case on the 
merits within the meaning of section 105 of the 
Civil Procedure Code and can be objected to in 
appeal from the final decree which may be passed 
in the case. [p. 589, col. i .j 

Hand Ram v. Bhopal Singh, 16 Ind. Cas. i; 
34 A. 592 ; 10 A. L. J. 130, Ram Autar Tewari 
V. Deoki Tewari, 29 Ind. Cas. 41 1; 37 A. 456; 13 
A. I/. J* 656, Gopala Chetti v. S%U>bier, 26 M. 604 ; 
13 M. L. J. 308 and Achuthayya v Thimmayya, 
31 M. 345; 3 M. L. T. 3151 18 M. L. J. 228, 

rdied upon. 

Gidab Kunwarv. Thakur Das, 24 A. 464; A.W.N* 
(1902) 136, Tasadduq Husain v Hyat^un^nissa, 
25 A. 280 ; A. W. N. (1903) 39 and Fasal v. 
Hashmat, 31 Ind. Cas. 914 ; 40 P. R. 1916 ; 133 

P. W. R. 1916, dissented from. 

Second appeal from the decree of the Dis- 
trict Judge, Hissar, dated the 19th March 
19x9, reversing that of the Subordinate 
Judge, Second Class, Hissar, dated the 30th 
April 1917. 

Messrs. Manohar Lai and Shamair Chand, 
lor the Appellants. 

Mr. Abdul Ghani, for the Respondents. 

7U0&MBNT«— The plaintiffs in this 
case are purchasers of some land 
Irom one Mir Khan. The defendants 
to the suit are the sons of Mir 


CASRS. 58? 

Khan. The sale-deed was executed on 
the i6th of December 1889. Posses- 
sion under the sale was not given and the 
vendees instituted a suit on the i6th of. 
December 1901 claiming possession. On 
the 13th of August 1902 an ex parte 
decree was passed in their favour. On the 
25th of May 1904 possession was delivered 
in execution of the decree, but, as the land 
was in possession of joint owners, only 
a symbolical possession was given by 
beat of drum. On the 21st of October 
1904 mutation was sanctioned. The pre- 
sent suit was instituted on the i8th of 
August 1915, on the allegation of a subse- 
quent dispossession by the defendants. 
The suit was resisted on the grounds of 
limitation, plea oi res judicata, want of con- 
sideration and necessity, etc. The Trial 
Court overruled the pleas in defence and 
granted a decree to the plaintiffs. 

The defendants preferred an appeal 
in the lower Appellate Court. During 
the pendency of the appeal Sheo 
Dayal, one of the plaintiffs-respondents, 
was reported to have died — some- 
time before the 25th of May 1917. 
An application was made by the appellants 
on the 9th of January 1918, praying that 
the names of Sheo Dayal's representatives 
be brought on the record and stating that 
they had come to know of his death on the 
8th of J anuary 1918, as he was a 
resident of village Sirsa, situate at a distance 
of 13 miles from the village Kharian, where 
the appellants resided. On the loth of 
January 1918, Fakir Chand, respondent, 
put in an application stating that the death 
of Sheo Dayal had taken place more than 
six months before the application of the 
appellants and that the appeal had conse- 
quently abated. On the 24th of June 1918 
Mr. Sri Ram Poplai, District Judge, made 
an order directing that the appeal had whol- 
ly abated, as the decree in favour of the 
respondents was a joint decree. After hav- 
ing made the declaration, the learned Judge 
dismissed the appeal. The appeal having 
abated, the order of dismissal was mean- 
ingless, as there was no appeal in existence 
to be dismissed. On the 8th of July 1918, 
Sadra and Imam Din, defendants-appellants, 
applied tmder 0. XXXII, r. 9i Civil Pro- 
oMure Code# for the aitring aaide of 
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the abatement. The application for abate- 
ment was clearly beyond time bat the 
applicants prayed for extension of time for 
the following reasons stated in their ap- 
plication : — 

“ The appeal in this case abated on the 
24th of June 1918. Sheo Dayal resided 
in Mauza Bnrak. He never appeared 
in Codrt. As the respondents were not 
in possession of the land they never visited 
the village. The appellants are il- 
literate. Some of the respondents reside 
in Sirsa, situate at a distance of 13 mile.s. 
Mmza Burak is seventy miles distant from 
our residence. The suit is of considerable 
value. It is requested that Ganga Dhar 
and Dwarka Das, minors, may be appointed 
legal representatives under the guardian- 
ship of Jiwan Ram.” 

Khwaja Tasadduq Hussain, District 
Judge, who was then seized of the case, 
accepted the explanation as to the delay 
and by an order, dated the nth of January 
1919, set aside the abatement. The appeal 
was then heard on the merits and allowed, 
the learned Judge holding that the suit 
was barred by 12 years' limitation. 

Against the decree of the lower Appellate 
Court the present second appeal has been 
preferred. Mr. Manohar Lai, Counsel 
for the appellants, has pressed two conten- 
tions before us, namely: — 

(1) That the appeal having abated 
and sufficient cause not having been shown 
for the delay in making the application 
under O. XXII, r. 9, Civil Procedure 
Code, the learned J udge was wrong in setting 
aside the abatement. 

(2) That the decision of the lower Appellate 
Court on the question of limitation was 
wrong. 

On the first point the learned Counsel 
has urged the following grounds, namely: — 
that the order of Mr. Sri Ram Poplai, dated 
the 24th of Juiie 1918, which was practi- 
cally an order refusing to set aside the abate- 
ment, had become final and that it was 
not open to^ Xhwaja Tasadduq Hussain 
to interfere with it arid to set it aside. As 
r^ards this objection one has only to look 
to the ordet. It does not purport to be 
an orheir refusing to >et aside the abate- 
naent It, merely purports to declare 
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is, however, coitcndeJ by Mr. Manohar. 
Lai that the order, in addition to making 
the declaratioi of abatement, further 
purported to dismiss the appeal but 
this, as we have already remarked, 
Mr. Sri Ran Poplai could not have done, 
because the appeal had already abated 
and there w.is no room for making an order 
of dismissal. This contention, thercfoie, 
cannot prevail and must be disallowed. 

The next ground urged is that sufficient 
explanation for the delay in the making 
of the application has not been given. 
There is force in this contention. Suffi- 
cient cause, in our opinion, has not been 
shown why the application for the setting 
aside of the abatement was nude after 
such a long delay. Granting that the 
appellants resided in a different village 
at some distance from the village where 
the deceased Sheo Dayal resided, thev 
had in any c.ise come to know of his death 
on the 9th of January igrS, when the first 
application relating to the abatement was 
mid?. There is practically iro explana- 
tion as to the ddiy which hal taken place 
after the 9th of January iprS, to the 8tJi 
of July 191S, when the application for 
the setting aside of the abatement was 
made. In our opinion Khwaja Tasadduq 
Hwissam was not justified in entertaining the 
application and in setting aside the abate- 
ment. Mr. Abdul G.iani,Xouasel for the 
respondents, hovvever, contended tliat the 
order of Khwaja Tasadduq Hussain had 
become final and could not be que.stioned 
at this stage, namely, in second appeal from 
the decree passed by Khwaja Tasadduq 
Hussain. The answer to this question 
.is to be found in clause (x) of section 105 
of the Civil Procedure Code, which pro? 
vides that “save as otherwise expressly pro- 
vided, no appeal shall lie from any order 
made by a Court in the exercise of 
its original or appellate jurisdiction ; but, 
where a decree is appealed from, any errot, 
defect or irregularity in any order, affectiiyj 
the decision of the case, may be set 
forth as a ground of objection in the memo- 
randum of appeal. ” 

Mr. Abdul Ghani, however, questioned 
the applicability of this section on the 
ground that the order of Khwaja Tasaddud 
Hussain Getting aside the abatement' did 
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Hot affect the decision of the case on the 
merits as contemplated by the above 
provision, and, therefore, it could not be 
questioned in this appeal. In support 
of his contention he relied on upon the case 
of Tasadduq Husain v. Hayai-im^nissa (i) 
where it was laid down that an order 
under section io8 of the Civil Procedure 
Code, setting aside a decree passed cx paric 
is not an order 'affecting the decision of 
the cavse,' that is, affecting the decision 
of the case upon the merits. The alleged 
wrongfulness of such an order cannot, 
therefore, be urged as a ground of objection 
in an appeal from the decree in suit, under 
the provisions of section 591 of the Code. ** 
He further relied on the case of Gulah Kun* 
war V. Thaknr Das (2), where a similar 
view was expressed in respect of an order 
restoring an appeal < under section 558, 
Civil Procedure Code. 

The Allahabad High Court, however, 
appears to have changed its view, as appears 
from two later decisions of that Court 
reported as Naiid Ram v. Bhopal Sin^h (3) 
and Ram Autar Tewari v. Dcold Texa'ari (4). 
In the first of these two cases it was held 
that an order setting aside an cx paric 
decree could be questioned in an appeal 
from the final decree in the cavse. In the 
second case it was held that an order setting 
aside an award affecting the decision of the 
case on the merits could be questioned 
in an appeal from the decree. 

Mr. Abdul Ghani has further relied on a 
decision of the Chief Court reported as 
Fazal v. Hashmat (5), v/here it was 
held that an order settirg as^ide an ex 
pade decree could not be objected to under 
section 105, Civil Procedure Code, as any 
error in the order could not be said to be 
an order affecting the decision of the case. 
This was a decision by a Single Judge and 
was based on the decision in Tasadduq 
Husain v. Hayat-un-nissa (i). As we 
have already remarked, the Allahabad 
High Court has changed its viev/ and 


(1) 25 A. 280 ; A. W. N. (1903) 30. 

(2) 24 A. 464 ; A. W. N. (1902) 136. 

(3) 16 Ind. Ca^. 1; 34 A. 592 : 10 A. b. J. 130. 

(4) 29 Ijid. Caa, 411 ; 37 A. 456 ; 13 A. L. J. 656 

; (51,31 Caa. 9x4; 40 F.It. loto; X33 P,..W. 
R. 1916 
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Tasadduq Husnin v. (i) is 

no more an authority on the point. We 
prefer to follow the decision in the cases 
reported in Nand Ram v. Bhopal Singh ( 3 ) 
and Ram Autar Tewari v. Deoki Tewari (4)« 

The Madras High Court also appears to 
have taken the same view of the expression 
‘‘ affecting the merits of the case " in 
Gopala Cheiiiv, Subbier (6) Achuthayya 
V. Thimmayya (7). 

In this view, the appeal must succeed 
on this ground alone, and it is not necessary 
to express any opinion on the question 
of limitation raised b}’^ Mr. Manohar Lai. 
We accept the appeal and, setting aside 
the decree of the lower Appellate Court, 
restore that of the Court of first instance 
with costs in all Courts. 

Z. K. 

Appeal accepted, 

(C) 26 M. 604 ; 13 M. L. J. 308. 

(7) 31 M. 345 ; 3 M. b. T. 3r5 ; 18 M. L. J- 228. 


PATNA HIGH COURT. 

Appeai. from Original Decree 
No. 253 OF 19x9. 

December 6, 1922. 

Present:— Justice Sir Jwala Prasad, Kr., and 
Mr. Justice Ross. 

Musammat WAJIBANNISSA BEGUM— 
Defendant No. 3— AEEEi:.bANT 
versus 

VALMIKI SAHAY— Plaintiff and Babu 
SHAM NAND AN SAHAY AND OTHERS— 
Defendants— Resbondents, 

Registration — Notice — Presumption, 
lu order to bind tlic tfasuifetee^ 

of a property with prior lien the law 
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of registration has been enacted so that 
the subsequent transferees may have an opportuni- 
ty to ascertain whether the property transferred to 
them was subject to any prior encumbrance or 
not ; and, once that prior encumbrance is effected 
by means of a registered document, the subsequent 
transferees are presumed to have notice of the 
same and are in law bound by it, [p. 591, col. 2 ] 

Appeal from a decision of the Subordi- 
nate Judge, First Court, Muzaffarpur, 
dated the 26th April 1919. 

Messrs. Saiyid Nurul Hasan and Ganga- 
dhar Das, for the Appellant. 

Messrs. Parmeshwar Dayal and Jadubans 
Sahay, for the Respondents. 

jUDGMEirr. 

Jwala Frasad» J. — This appeal arises out 
of a suit to enforce a mortgage. The defend- 
ant No. 6, Musammat Bibi Wajibannissa, 
of the second party, is the appellant before 
us. One of the mortgaged properties was 
described in the bond as bearing Tauzi 
No. 9907. This was Mauza Sherpur, 
Ckak Makhan, alias Sherpur Ramnath, 
Chakla OsiT]aLVii,Pargana Bisra — extent of 
share 5-annas, Thana Mahua, Registry 
Office Mahua, Division Hajipur, District 
Muzaffarpur. The plaintiff stated that the 
aforesaid Tauzi number was inserted in the 
document by the mistake of the scribe 
and the correct Tauzi number of the village 
was 6607 ; that the mortgagors, defend- 
ants Nos. I and 2 of the first party, had 
no other property under Tauzi No. 9907 ; 
and that the defendants Nos. 6 and 7, who 
subsequently purchased the property, had 
information of the mortgage of the plaint- 
iffs. The plaintiffs, therefore, claimed that 
ill the decree the correct Tauzt No. 6607 
should be mentioned. 

The defendant No. 6 obtained this prop- 
erty by virtue of a deed of gift, dated the 
30th of October 1914, executed by the de- 
fendant No. 7, who had purchased it by a 
sale-deed, dated the 14th of November 
1912, from one Mrs. Allan Clement. Mrs. 
Allan Clement had purchased the property 
from the defendant No. 2, the owner of 
the property in question. The defendant 
No. 6 stated in the written statement 
that the property mortgaged was des- 
cribed inj^the bond of the plaintiffs as bear- 
ing Tauzi No. 9907 and hence the plaintiffs 
ai^ not entitled to selL the proprietaiy 


interest in Tauzi No. 6607 which was pur- 
chased by her. She also denied any know- 
lege of the plaintiffs* mortgage before she 
obtained the property under the deed of 
gift of 1914. She took other pleas and 
her case is stated by the learned Subordi- 
nate Judge in the following words : — The 
defendant No. 6 alleges that the bond is 
without consideration and contends that 
it is barred by limitation and she further 
contends that the claim for interest is 
unconscionable and her learned Vakil con- 
tends that plaintiff No. 2 has purchased 
for Rs. 3,500 only, so he cannot recover 
more." 

The defence taken by the defendants 
Nos. 3 to 5 need not be set forth, inasmuch 
as they do not contest the decree passed 
by the Court below. 

Upon the pleas taken by the two sets 
of defendants the Court below framed 
the following issues : ** (i) Whether the 
plaintiff has any cause of action ? (2) 

Whether the suit is barred by limitation ? 

(3) Whether the bond, dated the 19th De- 
cember 1914 set up by the plaintiff was 
executed by Mr. R. Brown and for con- 
sideration ? Is it bona fide transaction ? 

(4) Whether the mortgaged properties are 
liable to be sold ? {5) Whether the plaintiff 
is not owner or purchaser of the bond in 
suit ?** 

The Court below decided all the afore- 
said issues in favour of the plaintiffs and 
gave a mortgage-deeree directing the sale 
of the mortgaged properties in suit. It 
also directed that th^ Tauzi number of the 
property No. I, Sherpur Chak Makhan, alias 
Sherpur Ramnath, be corrected and the 
correct No. 6607 be given in the decree. 
The appeal by the defendant No. 6 is direct- 
ed against this part of the decree on the 
principal ground that the Court below was 
wrong in directing that the Tauzi number 
of the property in question should be des- 
cribed in the decree as No. 6607 that 
the Court below should have released the 
property No. i entirely from the decree. 

It has been argued before us that the 
property pui chased by the defendant No. 6 
was not subject to the mortgage of the 
plainti&,* On behalf of the respondents 
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if is urged that such a definite plea does 
not appear to have been expressly taken 
either in the written statement or in the 
issues framed by the Court and that issue 
No. 4, namely, whether the mortgaged 
properties are liable to be sold, relied upon 
by the appellant does not cover the plea 
in question. Assuming for the sake of argu- 
ment, that the aforesaid issue does cover 
the contention, it is clear upon the evidence 
placed before us that the property intended 
to be mortgaged was that described in 
Tauzi No. 6607. The plaintiffs filed copies 
of Register D of Tauzi Numbers 9907 and 
6607 [Exhibits 7 and 7 (A)]. Those docu- 
ments show that under Tauzi No. 9907 
there was no village of the name of Sherpur 
Chak Makhan or Sherpur Ramnath and that 
in that I number Mr. Brown, the mort- 
gagor, was not the proprietor. In that 
Tauzi the estate was known as Raghubar 
Sahay, and the proprietors were a number 
of persons other than Mr. Brown. The 
Register containing Tauzi No. 6607 
showed that there was an estate known as 
Sherpur Ramnath Mander, Parganah Bisra 
Thana Muzaffarpur of which Mr Brown 
was a proprietor. The sale* deed, Exhibit 
5. dated the 3rd of July 1918, whereby 
the plaintiff No. 2 sold the mortgage in 
question to plaintiff No. i, described the 
property as bearing Tauzi No. 6607, but 
this is of a very recent date and may not 
have much evidentiary value. Plaintiffs' 
witness No. 3 deposed to the fact that the 
Tauzi number of the property was written by 
mistake, as No. 9907 in place of 6607 and 
that 9907 crept into the document by a 
mistake. There can be no doubt as to the 
identity of the property in question or 
that it was mortgaged to the plaintiffs 
under the deed in question. The property 
was sold subsequently by Mr. Brown to 
the predecessor-in-interest of the defend- 
ant No. 6 and is now held by her (defend- 
ant No. 6). Ordinarily, therefore, this 
property in the hands of the defendant 
No. 6 is subject to the mortgage of the 
plaintiffs. 

Now, the question is, whether the mis- 
description in the mortgage-bond by giving 
the wrong raw;2:inumberexonerates the prop- 
erty in the hands of the defendant No. 6 from 
the liability of the plaintiffs' mortgage. 
There can hardly be any doubt that the 
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mortgagors could not claim any exonera" 
tion on the ground of the misdescription o^ 
the property in the bond in question. Under 
sections 95 to 97 of the Evidence Act and the 
illustrations pven thereunder, it was open 
to the plaintiffs to show what was the prop- 
erty actually mortgaged to them under 
the bond in their favour. In the present 
case they have shown that the property 
in question was that denoted by Tauzi No, 
6607 and not by 9907 which had by a mere 
mistake crept in the descriptive portion 
of the Mauzah, and that their mortgagor, 
Mr. Brown, was the owner of the Mauzah 
in Tauzi No. 6607. This is a clear case of 
falsa demonstration The defendant No. 6, 
holding the property under subsequent 
conveyance executed by Mr. Brown 
stands in the shoes of the vendor 
and is bound by the lien created by the 
mortgage in question. 

Now, in order to bind the subsequent 
transferees with a prior lien the law of 
registration has been enacted so that the 
subsequent transferees may have an oppor- 
tunity to ascertain whether the property 
transferred to them was subject to any 
prior encumbrance or not ; and, once that 
prior encumbrance is effected by means 
of a registered document, the subsequent 
transferees are presumed to have notice 
of the same and are in law bound by it. 
It has not been contended before us that the 
document in question was not validly regis- 
tered and the Sub-Registrar or the Regis- 
trar who registered the document had no 
jurisdiction to register it. A mere misde- 
scription of the nature such as is in the pre- 
sent case will not take away the jurisdic- 
tion of the Registrar to register the same 
if he was otherwise empowered to do so 
under the Act. Therefore, the document 
in question was validly registered. Even 
if it was open to the defendant No. 6 in the 
present case to show that she or her pre- 
decessor-in-interest did not and could not 
know that the property was mortgaged to 
the plaintiffs on account of the misde- 
scription in the deed, in other words, that 
she had no notice of the mortgage and that 
she took all possible care to ascertain and 
had made reasonable enquiry as to whether 
the property was already encumbered 
or not| but that the misdescription of the 



m INDIAN CASES. 11083 


WAJTBANNrS&A BKGf M V. VALMXKI S4HAY. 

property in the plaintiffs* mortgage-bond 
prevented her from discovering the mort- 
gage in question, the question is one of 
fact, and should have been proved by the 
appellant. 

However, it was merely suggested in the 
written statement that the defendant No. 6 
had no information : but, apparently, 
no issue was raised upon this plea and 
at the trial no evidence was led b}’ the 
defendant No. 6 on the point. The sole 
witness examined on behalf of the defend- 
ant does not even suggest that the defend- 
ant No. 6 was in any way misled by the 
description of the property in the mort- 
gage-bond and that she was prevented 
from finding out whether it was mortgaged 
to the plaintiffs or not ; no enquiry is even 
suggested. In short, there is absence 
of evidence on behalf of the defendant upon 
the point in question and the onus of proof 
lay upon her. The documents of title 
of the defendant No. 6 have not been pro- 
duced in this case. We do not know whether 
in the sale-deed executed by Mr. Brown 
in favour of Mrs. Allan Clement on the 
qth of January 1909 it was even suggested 
that the property in question was free frojn 
encumbrance. No doubt, a .statement of 
such a nature would not be a sufficient 
proof in itself that the defendant No. 6 
or her predecessor-in-interest did not know 
that the property was mortgaged to the 
plaintiffs. Anyhow, the position is, that 
it has not been filed in the case. The defend- 
ant No. 6 apparently claimed exemption 
of the property from the liability of the 
plaintiff*s mortgage on the mere ground 
of the misdescription of the property in 
the mortgage-bond. Issue No. 4, which has 
been relied upon by the learned Vakil on 
behalf of the - appellant, was disposed of 
by the Court below in the following terms : 

** Property No. i, Sherpur C/iak Makhari, 
is clearly liable for the mortgage-debt, it 
being the property of Mrs. Robina Brown 
and being mortgaged by her long before 
her son transferred it to his mfCj, from whom 
defendant No. 6 purchased. The Tauzi 
number is a mere misdescription, there is 
no other property of the same description 
belonging to Mrs. or Mr. Brown and Tauzi 
No. 9907 being situated inSitfimarhi Sub- 
Division, whereas Mrs. Brown's picperty 


is in Hajipur Sub-Division. The correct 
Tauzi No. 6607 will be given in the decree.*’ 
This clearly shows that there was no point 
raised before the Court below as totheprop- 
erty in question not having been mort- 
gaged at all to the plaintiffs and that the 
defendant No. 6 or her predecessor in- 
interest was not aware of it. 

I am, therefore, of opinion that the 
grounds stated either in the petition of ap- 
peal or in the argument in this Court have 
not been substantiated. The appeal must, 
therefore, be dismissed with costs. 

It may be mentioned that the defendant 
No. 6 has filed in this Court to-day a sworn 
petition asking for time to produce her 
documents to title, and. if necessary, for 
a remand ot the ca^^e to the Court below 
for further investigation into the matter. 
I do not think that sufficient ground has 
been made out by her to claim production 
of her documents of title at this stage, or 
a remand of the case. We, therefore, 
reject that petition. 

Boss^ J. — I agree. 


N. H. reuc^Hl. 
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LAHORE HIGH COURT. 

Crtm NA^ Appeal No. 694 of 1932. 

N vctnber 24, 1922. 

Present: — IVfr. Justice Broadway. 

MULA SINGH and others — Convicts 

— Appellants 
versus 

EMPEROR — Respondent. 

Criminal Procedure Code {Act V of i8f)8J, s, 
226-^Sessions Court, power of, to frame additional 
chzrge — Dying declaration, value of. 

It is on the facts disclosed by the Magisterial 
Inquiry, a^d on those facts alone, that any action 
under section 226 of the Criminal Procedure Code 
can be taken by the Sessions Judge, [p. 59.^, 
col. 2.] 

Where the facts appearing in the Magisterial 
enquiry warrant the jframing of a charge omitted 
by the Committing Magistrate, the Session.^ Court 
has the power to a& the charge so omitted, [p. 
591. col. 2.] 

Dodo V. Emperor, 30 Ind. Cas. 125; 9 S. L. R. 37; 
iG Cr. L. J. 573, relied on. 

Subrahmania Ayyar v. King* Emperor, 25 M. 
61 ; 11 M. L. J. 233 : 3 Bom. L. R. 540 ; 28 J. A. 
257; 3 C. W. N. 8(16 ; 2 Weir 271 ; 8 Sar P. C. J 
lOo (P.C.) ,Shah Din v. Emperor, 4 Ind. Cas 993; 
20 P. W. R. 1909 Cr.; 11 Cr. L. ]• 131, distinguish- 
ed . 

Birendra Lai v. Emperor, 32 C. 22; 8 C. W. N. 
784 ; I Cr. L. J. 794, dissented from. 

A difference between a d3dng declaration and 
the P'irst Information report tenders it necessary 
to examine both pieces of evidence with extra Care, 
but such a difference alone does not necessarily 
render a dying declaration wholly unworthy of 
credence, [p. 598, col. ij 

Appeal from an order of the Sessions 
Jud^.;e, Sirdkot, dated the I3tli June 1922. 

Dr. Nand Lai, tor the Appellants. 

Mr, Muhammad Rafi, for the Govern- 
ment-Advocate, fo; the Respondent. 

7UDQMBNT. — Mula Singh, Wiiu, Jagat 
Singh, Sant Singh and Mohan Lai have been 
condeted under section 326, Indian Penal 
Cjde, and sentenced, the first two, t ) seven 
years' rigorous iniprisonment, and the 
last three, to five years' rigorou ' imprison- 
ment. Each of tlx^ni has also b:^en sen- 
tenced to pav' a fine of Rs. 50 or to under- 
go three montiis' further rigorous inipriscxn- 
ment in default. They have appealed to 
tin's Court thrjug'i Dr. Nand Lai and I 
have heard Mr. Rafi on behalf of the 
Crown. 

The fnets are detailed in the lengthy 
judgment of the leaisiLd Sessions Judge 
and i reed refer to th.mv.ry briefly. It is 
said that jotx the ai&t June one Hira 
Singh was watering his fields while hl^ iS-Of, 

38 


Sohan Singh, was work’ng the w H known 
as I5awew..la. Wiru and Gu an Ditta c me 
tUei to wate’ their cai le. A ter hav- 
ing done so they are said o have allowed 
the animals lo trespass i .to Sohan 
S'ngh's sugarcane a ,d cotton fields. This 
led to an alterc *tion and a tussle. Hira 
Singh stopped th.‘ fight and Wiiu and Guran 
Dit a went away. 

Soon after this, according to the prose- 
cution, the five appellants, together with 
many others, came to the spot in 
order to take revenge. The deceased, 
Budh Singh, heard of this a.;d hastened 
to the spot, with the result that he received 
inj uries to which he ultimately succumbed. 
The initial report was made at the Police 
station, which is some six miles away, at 
3 A. M. on the 22nd. June 1921 by Mangal 
Singh who named 13 person > inoludin ; four 
out of th five appellants ; the one not 
named by him was W^ru Singh. The Police 
arrived on the spot in due course and Budh 
Singh was examined. Subsequently, while 
in hospital, his statement was recorded 
by a Magistrate, and in it he named 13 per- 
sons including four of the appellants, 
the one oniitfed by him being Sant Sirgh* 
In the course of the inquiry Mangal 
Singh s ated that some of the .persons 
nanjed by liim had been named as 
they had b.cn there and had not 
attempted to stop tlie fight but that 
they had not actually taken any part in 
the affair. The Police ultimately sexut 
up for trial nine persons, two of whom 
were, and apparently are, still absconding. 
The Magistrate making the inquir>^ fram- 
ed charges against the othtr seven, includ- 
ing the five appellants, under sections 
304, 326, 325 and 323, Indian Penal Code. 
The comp ainaut, however, moved this 
Court on the revision side urging that the 
commitment should be under section, 302, 
Indian Peinil Code, and the learned 
Chief Justice accepting the petition direct- 
ed accordingly. On the case going back to 
the inquiring Magistrate the commital was 
m^de under section 302, Indian Penal Code, 
alone qua all the seven persons. At the 
jcomiuencement of the trial the learned 
Sessions Judge added charges tmder sec- 
tions 326, 525 and 323. Indain Penal Code* 
in connecnoii with the juries inflicted 
.91a ^Qim 
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three of the prose ution witnesses, 
objection was taken to this coursj when 
^he addition was made and it was only 
at the conclusion of the case when Counsel 
for the defence was addressing the Court that 
exception was taken to this. The learned 
Sessions Judge's attention was drawn to 
Shah Din v. Emperor (i) but he found that 
distinguishable and held that the persons 
accused had not been prejudiced in any way 
by the addition. He also held that they had 
taken part in the affray with one common 
intention and were, therefore, all equally 
liable for the d ath of Budh Singh. He 
acquitted two of the persons under trial and 
convicted the five appellants under section 
326, Ind an Penal Code for causing grie- 
vous hurt to Budh Singh and Asa Singh 
and Mohan Singh. " 

Dr. Nand Lai for the appellants has 
ur ed that the appe lants were entitled 
to an acquittal, a the learned Sessions Judge 
acted illegally in adding chaiges relating to 
the in uries sustained by Asa Singh, Mohan 
Singh and Sohan Singh, He referred to 
Subrahmania Ayyar v. King-Emperor (2) 
as an authority fo the p opos tion that 
an illegality was not curable by section 
f 37 i Criminal Procedure Cede. With this 
authority I naturally have no quarrel. 
I do not, however, consider that it has 
any bearing on the point before me. as. in 
my opinion, no illegality has been commit- 
ted. The learned Counsel referred to 
Birendra Lai v> Emperor (3) in which 
it was held that a Sessions Court 
was not a Court of original jurisdiction 
and could only amend or add to a charge 
with reference to the immediate subject 
of the prosecution and committal and not 
with regard to a matter or matt rs not 
covered by the indictment. The discus- 
sion of the question is not a detailed one 
and I think that decision must be confined 
to the facts of that particular case. This 
decision wa followed by a Division Bench of 
th Chief Court in Shah Din v. Emperor (i). 
There the amendment or addition to the 
charge had not been made at the commence- 

(1) 4 Ind. Cas. 993 ; 20 P. W. R. 1909 Cr.; ii 
Cr. L. J. 131 

(2) 25 M. 61 ; II M. L. J. 233 ; 3 Boiu. L. R. 54 «>; 
28 I. A. 257 ; 5 C. W. N. 866 ; 2 Wicr 271; 8 Sar. 
P. C. J. 160 (P. C.). 

(3) 32 C. 22 S 8 C. W. 784 ; z Cr. I#. J. 794. 


il03 

meni of the trial but as the case developed. 
The Calcutta decision was leferred co cind 
approved of, but here again the question 
whether the Sessions Judge had power to add 
a charge at the commcnc..ment of -he 
trial was not gone into or discussed. 
To this extent, therefore, that authority 
is distinguishable from the case befoie me. 

The addition to the charge in the 
present case was obviously made under 
the provisions of section 226, Criminal Pro- 
cedure Code, which provides that when any 
person is committed for trial [d) without 
a charge or ih) with an imperfect or erro- 
neous charge, the Court may frame a charge 
or add to or otherwise alter the charge, 
as the case may be. Now, it is obvious 
that if the present appellants had been 
committed for trial without a charge, f^he 
learned vSessions Judge would have been 
competent under section 226, Criminal Pro- 
cedure Code, to remedy that defect by 
framing such charge or charges as the facts 
disclosed by the Magisterial 
would warrant. To my mind, this indi 
cates that it is on the facts disclosed by the 
Magisterial inquiry, and on those facts alone, 
that any action under section 226, Criminal 
Procedure Code, can be taken. This being 
so, it seems to me that, so long as the facts 
appearing in the Magisterial inquiry 
warrant the framing of the chatge 
omitted by the Committing Magistrate, 
the Sessions Court has power to add the 
charge so omitted. It also seems to ine 
that it is not quite correct to say that the 
Sessions Court is not a Court of ori^nm 
jurisdiction. It has original jurisdiction which 
it can exercise on commitment made by a 
Magistrate. In the above views I am sup- 
ported by a decision of the Sind J udicml Com- 
missioner's Court reported as Dodo v, Emperor 
(4) where the whole question is thorougmy 
and very carefully discussed, and Birendra 
Lai V Empe or (3) dissented from. Following 
Dodo\. Emperor (4) T hold that the learned 
Sessions Judge acted within his powers 
in adding the charges relating to the ii^unes 
inflicted on Asa Singh, Mohan Singh and 
Sohan Singh and that no illegality has been 
committed. It is clear that the appellants 
have not been prejudiced by the additions 
made, as from the outset the case for the 

(4) 30 Ind. Cas. 125 ; 9 S. L. K.. 37 ; 16 Cr, I#. 

J* 573. 
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prosecution has been that, in addition to 
Budh Singh, Asa Singh, Mohan Singh and 
Sohan Singh were also injured. 

Dr. Nand Dal then urged that the dy- 
ing declaration of Budh Singh was wholly 
unreliable, inasmuch as he had named per- 
sons not mentioned in the intial report 
and had omitted the names of those who 
had been referred to in that report. 
In this view I am unable to concur. A 
difference between the dying declaration 
and the initial report no doubt renders 
it necessary to examine both pieces of evi- 
dence with extra care, but such a difference 
alone does not necessarily render a dying 
declaration wholly unworthy of credence. 
According to this dying declaration, of the 
appellants, Mula Singh and Wir Singh 
were the assailants of Budh Singh. This 
dying declaration is corroborated by the other 
witnesses in the case, notably P. W. No. q, 
Sant vSingh ; P. W No, 10, Guran Ditta and 
P, W. No. II, Karam Chand. These three 
witnesses have been regarded by the 
learned Sessions Judge as impartial persons 
and of them Sant Singh and Guran Ditta 
at least have not been shown to be in any 
way related to the prosecution or biased 
in their favour. Karam Chand has 
admitted that he is a distant relation of 
Hira Singh who in his turn is related 
to the deceased Budh Singh. Having 
regard to this mass of evidence cor- 
roborating the dying declaration, I see 
no reason to doubt the correctness of the 
view taken by the learned Sessions Judge 
in agreement with the Assessors, that these 
two appellants actually attacked the de- 
ceased with hatchets and inflicted injuries 
on him which caused his death. Their con- 
victions are, therefore, amply borne out 
by the record and are maintained. 

With regard to the remaining three appel- 
lants it was contended that they were 
entitled to an acquittal on the ground that 
charges relating to the injuries caused to 
Asa Singh, Mohan Singh and Sohan Singh 
had been improperly added and, further, that 
qua the injuries to the deceased Budh Singh 
eectiou 149 had been not applied and sec- 
tion 34 was inapplicable. The question of 
the applicability of section 34, Indian Penal 
Code, no longer arises, as I have held 
that the adding of the charges was 
uot illegal. There is ample evidence to show 


that the remaining three appellants took 
part in the fight. Indeed, Sant Singh and 
Jagat Singh do not deny their presence, 
but give another account of what occurred 
which account is not borne out by the evi- 
dence on the record. Mohan Dal has attem 
ted to prove an alibi. The evidence produced 
b}^' him has not been relied on by the learn- 
ed Sessions Judge and Dr. Nand Dal has 
not thought fit to refer to it. It is clearly 
unworthy of credence. I would add that I 
have also examined the defence evidence 
produced by Wir Singh and Mula Singh 
and find that it in no way establishes their 
defences. Having regard to the serious 
nature of the assault, I do not think the sen- 
tences are excessive and dismiss the appeal, 
z. K. A ppcal di missed. 


CALCUTTA HIGH COURT. 

Civil. Revision No. 33 of 1922. 
January 30, 1923. 

Present: — Mr. Justice Newbould and 
Mr J usticc Suhrawardy . 

JAINUDDIN AND OTHERS — Petitioners 
xwrsus 

KERAMATUDLA and others— Oppo- 
site Party. 

Sanction to prosecute — Sanction to prosecute 
granted by Munsif revoked by District 
Judge — Revision — Civil Procedure Code {Act 
V of 1908), 5. 115 — Government of India Act 
(5 & 6 Geo. V, Ck. 61), 5 . 107 — Criminal Procedure 
Code [Act V of 1898), s. 195 (6). 

Where a sanction to prosecute granted by a 
Munsif is revoked by a District Judge under 
section 195 (0), Criminal Procedure Code, the High 
Court can only interfere with the order of the 
District Judge either under section 115 of the 
Civil Procedure Code, or under section 107 of the 
Government of India Act, but such interference 
is not justified on the ground that the District 
J udge was wrong in revoking the sanction, because, 
in his opinion, the evidence was not strong enough 
for a successful criminal prosecution. 

Sarat Chandra Mandal v. Ram Shashi Roy^ 69 
Ind. Cas. 153; zb C. W. N. 1016; 36 C. D. J. 265; 
23 Cr. E. J. 665, followed. 

Rule. 

Babu Benode Lai Mukherjee. for the Peti- 
tioners. 

Babu Dasanitki Sanyal and M. Syed 
Md. Saadulla, for the Opposite Party. 

JUDGMENT. —This Rule was granted 
calling on the District Magistrate and the 
oppos te party to show cause why the order 
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of the District Judge of Sylhet revoking 
the order of the Munsif granting sanction 
fxx the prosecution of the opposite parties 
should not be set aside and a re-hearing of 
the appeal by the District Judge of Sylhet 
ordered. 

The Rule was granted on two groundwS. 
The first of these was that the learned Dis- 
trict Judge refused to hear the petitioner s 
Pleader before pass'ng the order complained 
of. Tllis ground has not been pressed at 
the hearing. The next ground was that 
on the facts and circumstances of the case 
the Court below ought to have upheld in the 
interest of the public and of justice the order 
of the learned Munsif. As the case has 
been argued the ground that has been pressed 
is that in revoking the sanction the J earned 
Judge wrongly held that the fact that the 
evidence was not strong enough for a success- 
ful criminal prosecution was sufficient ground 
for revoking the sanction. It was urged 
that this was not the proper way to approach 
the cast and that the learned Judge should 
have considered not whether the prosecu- 
tion was likely to succeed but whether a 
prima facie case has been made out which 
was a sufficient justification of removing 
the bar imposed by the legislature to a 
pi^osecution for perjury. But, as was held 
in Sa?at Chandra Manclal v. Ram Shashi Roy 
we can only interfere with the grtler 
M Vhe District Judge either under section 
its, Civil Procedure Code, or under section 
ip.7 fJt the (jjovernment of India Act. It 
appears to ,«s that the ground now taken 
is not one which would justify our inter- 
fejtence under either of these sections. 

TJ^at being so, we must discharge the 
Kule. 

Rule discharged. 

$. t). 

il) ,60 Ind. Cas. 153; 2O C. W. N. 1016 ; 36 
C. I.. J. 205; 23 Cr, L. J. Of'-g. 
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LAHuRK man court. 

Duminai^ Revision Petition No. 1687 
OF J922, 

December 2, 1922. 

Present: — Mr. Justice Scott-Smith. 

KHAN MUHAMMAD— Accused-* 
Petitioner 
versus 

EMPEROR — Respondent, 

Criminal Procedure Code {Act V of 1898)^ s. 476 
■ — Court whether includes successor. 

The word Court in section 476 of the Criminal 
Procedure Code includes the successor of a Judge 
before whom the alleged offence was committed or 
to whose notice the commission of it was brought 
in the course of a judicial proceeding, fp. 597* 
col. 1.1 

Shaikh Bahadur v. EradaiuUah Mulliok, 6 
Tiid. ^Cas. 801; 37 C. O42; 14 C, W. N 799; 

C. E. J. .]y, II Cr. E. J. 407, 

Sinr;h v. Emperor, 14 Ind. Cas. 760; 34 
A. 39 y, 9 A. I,. J. 481; 13 Cr. E. J. 3^2, 
Lakskmtdas Laiji, ]n rc, 32 B. 184; 10 Bom. E.R. 
28; 7 Cr. E. J. 35; 3 M. E. T. iib, Putiga Ayyar 

Emperor, 29 M. 331; 4 Cr. 175, lelied upon. 

Bigu Singh v. Emperor, 34 C. 551; 5 Cr. E. J . 
39^; 5 C. E. J . 11 C. W. N. 568; 2 M. E. T. 298 

(F. B.) aiiCiKart^k RamBhakat v. Emperor, 35 C. 
114; 7 Cr. E. J. 134, Emperor V. Pauli, 2 Ind. 
Cas, 8 j2; 6 1\ II. 1909 Cr.; J2 P. W. R. 1909 dr,, 
104 P. E. R. 1909; 10 Cr. E. 3. 158, dissented from. 

Petition for revision of an order of the 
Sessions Judge, Jheluni, dated the 21st 
June 1922, directing under section ^7^, 
Criminal Procedure Code, the proaecutiv>n 
of the petit ionci for an offence under sec 
tion 193, Indian Penal Code. 

Mr. hadar-iid-Din Kureshif for the 
Petitioner. 

JUDGMENT. — Tllis has been fiUd s 
an appeal b. t has been treated as an applica- 
tion for revision as no appeal lies from tha 
order complaii.cd of. The order in question, 
which was jjassed by Mr. Malaii, Sessions 
Judge, Jhelum, on the 21st of Jui^ last, 
directed under section 476, Criminal Proce- 
dure Code, t ' e prosecution of one Khan 
Muhammad for an offence under section 193, 
India .1 Penal Code. The facts which gave 
rise to the order of the learned Sessions 
Judge are fully stated therein and int^- 
fereuoe is sought on the ground that £he 
alleged false evidence was given befO|i:c 
Mr. MaUn's predecessor and t at, therefore, 
he had no jurisdictio j to direct the prjsei;tt- 
tipn under section 476, Criminal Pioceduj?t 
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in support of this contention Counsel for 
the appellant refers to Emperor v. Dauli (i), 
in which it was held that it was only the 
individual Magistrate before whom the 
offence w s committed in Cnurt who can 
take action under section 47O, Ciiniinal 
Procedure Code. The learned Judge who 
decided that case followed Begit Singh v. 
Emperor (2) and Kartik Ram Bhakat v. 
Emperor (3), but those auth.oritics were 
subsequently rendered of no effect by reason 
of the Full Bench judgment of seven Judges 
of the High Court of Calcutta rei)orted as 
Shaikh Bahadur v. liradalullah Mullick (4) 
wherein it was held that the word “ Court ” 
in section 476, Criminal Pi ocedure Code, in- 
cludes the successor of a Judge before whom 
the alleged offence was committed or to 
whove notice the commission of it was 
brought in the course of a judicial proceeding. 
The same view was taken i!i the cases report- 
ed as NawuJ Singh v. Emperor (5), Lakshmi- 
das Lalji, In re (6) and Ruw^a Ayyar v. 
Emperor (7). Under these circumstances, I 
consider that I am not hound to follow the 
decision r ported as Emptro" v. Dauli (i), 
with whi hi disagree. I fully agree with the 
view . expressed by th Calcutta High Court 
in Shaikh Bahadur wEradaiuUah Mullick (4). 
The Court to whose noticv* the commission 
of the alleged offence w'a brought in the 
course of a judicial proceeding was that of 
Lala Topan Ram, Additional Sessions Judge 
of Jhelum and, Mr. M.dan who ])assed the 
order complained of was his successor. 

The next objection urged by Counsel is that 
the order was pa sed thre.: months after the 
conclusion of the trial by the Additional 
Sessions Ju’ge and that this should not 
hav been done having regard to the deci- 
sion of the Madras High Court reported as 
Aiyakannu Pill:i v. Emperor (8), where- 
in it was stated that the power conferred 

(1) 2 Ind. Cas. 812; 6 P. R. 1909 Cr.: 12 P. W. 
R, 1909 Cr.; 104 P. I.. R. 1009; lo Cr. fy. J. rf,8. 

(2) 34 C. 351; 5 Cr. L. J. 39^^; .«> C. I<. J. y:^\ 
11 C. W. N. 568; 2 M. L. T. 298 (F. P.). 

(5) 35 C. 114; 7 Cr. ly. J. 13-1. 

(4) 6 Ind. Cas. 801; 37 C. 642; 14 C. XV . N. 799; 

22 Q, ly. J. 45: II Cr, ly. T. 4<^7* 

(5> ;4 Ind. Cas. 7O6; 34 A. 393; 9 A. L. J. 481; 
13 Cr. ly. J. 302. 

(6) 32 B. 184; 10 Bom ly. R. 28; 7 Cr. ly. J. 35; 

3 M. ly. T. ir6. . 

(7) 29 M. 331. 4 Cr. ly. J. 173. 

(8) l |nd. Cas. 597 ; 3^ M. 49 ; X9 M. I/. J* 4*5 

4 Bt. Irf. T. 404; 9 Cr. ly. J, 41, 


by section //6, Criminal Protedftlre Code, 
can be exercised by the Court otity Jn tfe 
course of a judicial proceeding or at its coit- 
elusion or so shortly thereafter as to nlake 
it really the continuation of the same pto- 
ceeding in the course of which the offetrefe 
was committed. In the presen case lyala 
Topan Ram called upon Khan Muhammad 
to «liow cause against his p osecution on the 
27th March 1922, i.c., on clay before he 
decided the case in which Khan Muhammad 
gave his evidence. Proceedings were sub- 
sequently stayed pending the decision of 
the appeal of the accused persons by the 
High Court and within a few days of fhe 
decision of the appeal Mr. Malan passed the 
order complained o'. I, ihercfore, sec no 
for e in either of Counsel's contentions and 
I reject th.^ application. 

7. E, 

Application d. 


PATNA HIGH COURT. 

Criminal, Revision No. 746 of 1922. 

January ii, 1923. 

Present: — Mr. Justice Ross. 

DURGA SINGH and others— 
Pethtoners 
versus 

FyMPEROR— Opposite Party. 

Cfiminal Procedure Code (Act V of 1898), 
3f»7, scope of — Defective judgment. 

All ihal section 367 o£ the Criminal prodedure 
Code reepures is, that the point for determination 
should l>c staled, the decision thereon and tn^ 
reasons for the (lecision. It cannot be assumed 
that, because a Magistrate has not referred to the 
oral evidence, but has drawn inferences from dofu* 
mente and from probabilities, therefore, he has not 
considered the evidence; if he gives strong and 
legal reasons for his conclusions, it cannot be 
said that his judgment is defective, [p. ^8, Col. ?. ] 

Critiiinal revision from an order of 
District Magistrate, Gaya, dated the 27th 
of November 1922, maintaining the decisiou 
of th:^ Sub-Deputy Magistrate, Second 
Clas i;; Nawadah, dated the 31st of October 
1922. 

Messrs. P. K. Sen and P, C. Roy, for tht 
PetitioG^i8. 
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JTITDGUENT. — ^This is an application by 
six persons who have been convic ed of 
offences under sections 147, 380 and 448 of 
the Indian Penal Code and have been sen- 
tenced to a fine of Rs. 100 each under sec- 
tion 147 - and to two months' rigorous im- 
prisonment and a fine of Rs. 25 each under 
section 380, Indian Penal Code, The occur- 
rence took place on the 24th of April 1922. 
A cow was being slaughtered in the house 
of one Tetar, the son of Musammat 
Kariman, to be used at a marriage feast at 
the house of Somar Jolaha the next morning. 

The case for the prosecution was, that 
about a hundred Babhans, including the peti- 
tioners, came into the house in a threaten- 
ing manner and removed the carcass of the 
cow which had been slaughtered and assault- 
ed Kariman and took away some ornaments 
and clothes. The defence was, that the cow 
belonged to Durga Singh ; that it had been 
grazing with the other cows and did not 
return ; it was ascertained that it was being 
killed in the house of Somar and the peti- 
tioners went there and found that it had 
already been slaughtered and so they took 
away the carcass and the instiumcnts that 
had been used and produced ihem before 
the Court. A Sanaha was lod:ed before the 
Police at 2 a. m. on the 25th by ' he Chow- 
kidar of Nawadah which referred to the cow 
as Somar Jolaha's. On the same date two 
petitions of complaint were lodged before 
the Magistrate, one by Somar and the other 
by Durga Singh, There was no mention of 
any injury to Kariman nor of any theft of 
her clothes, and ornaments. On the 4th of 
May 1922 the Magistrate came to the village 
to enquire into another ca«e and made en- 
quiry into this case also, Musammat Kariman 
then first told him that she had received 
inju y from Durga and that her clothes and 
ornaments had been taken away. Her 
statement was that she had gone to the 
house of one Idan and on her return did not 
find. the articles. On the loth of May she 
was. xamined by a Doctor who found some 
old marks of injury. It may be obsei ved hat 
the value of the cow, according to Somar, 
Was Rs. 8-4-0. The conviction by tl e 
Magistrate , was . upheld in appeal by the 
District Magistrate except in the case o. 
one; accused who was acquitted. The sen- 
tence was 41 sq upheld. 


The first ground urged in this application 

is, that the judgment of the -Court of Appeal 
is not accoiding to law, because the learned 
District Magistrate has not discussed the 
evidence of the ownership of the cow, al- 
though be has stated that this is the chief 
point in the case ; that the accused are en- 
titled to find the evidence of their guilt in 
the appellate judgment ; that it must be 
taken that the Court did not direct its judi- 
cial attention to the evidence ; and that the 
facts which have been relied upon are no 
foundation for the conviction. The learned 
District Magistrate has not discussed the 
evidence but he has relied on certain facts 
which, in his opinion, conclusively proved 
Somar's ownership of the cow. These facts 
pe, that Somar's ownership was mentioned 
in the Sanaha lodged within six hours of the 
occurrence ; that in his petition of complaint 
Somar gave the name of the man he had 
bought it from, whereas, on the other side, 
Durga Singh gave no details in his petition 
of the 25th of April 1922 and did not exa- 
mine any of the witnesses named in that peti- 
tion to prove his ownership. Besides these 
facts, he relied upon the improbability that 
Jolahas could steal a cow belonging to the 
Babhans of their own village in order to kill 

it. All that section 367 requires is that the 
point for determination should be stated, 
the decision thereon and the reasons for the 
decision. It cannot be assumed that be- 
cause the District Magistrate has not refer- 
red to the oral evidence, but has drawn in- 
ferences from documents and from picfcabi- 
lities, therefore, he has not considered the 
evidence. He has given what to my mind 
are strong and legal reasons for his conclu- 
sion and I see no reason to say that his 
judgment is defective on that point. 

In the second place, it is urged that the 
District Magistrate has said nothing about 
the hurt to Kariman or about the clothes 
and ornaments. This is an altogether in- 
significant part of the case and there is no 
very clear finding even by the Trying Magis- 
trate with regard to it. The case is essen- 
tially a ense of takfng away a cow from the 
house whete it hod bten kilVd The other 
details n»iiy he exaggetalicn or may not, 
blit in on> case they are quite iiu.i. nifi v?*! 

In the third place, reference is made . cc 
the fact that no marriage has actually taken 
place in Somar's bouse. This fact has been 
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found by the learned Magistrate and dis- 
cussed by him and I see no reason in this for 
disbelieving the complainant’s case. I do 
not see that the judgment of the Appellate 
Court is defective because it has not men- 
tioned this fact which has no direct bearing 
on the occurrence itself. 

Finally, it is argued, and I think with 
much more force, that the sentences are out 
of all relation to the gravity of the offence. 
What happened was that a cow of insignifi- 
cant value had been slaughtered in the house 
of a Muhammadan and some Babhans whose 
religious feelings had been offended went and 
removed the carcass. This was an act of 
oppression which must be punished with a 
proper sentence. But the sentence which 
has been passed is, in my opinion, much too 
severe, and I would reduce the sentence of 
imprisonment to the term already undergone 
and the fine to a sum of Rs. 50, in default 
fourteen days’ rigorous imprisonment, in 
the case of each of the petitioners. The 
order of compensation will stand. 

w. C. A. Sentence reduced. 


LAHORE HIGH COURT. 

Ckiminal RevIvSion No. 476 of 1922. 

June 4, 1922. 

Present: — Mr, Justice Abdul' Qadir. 
NIHAI/ SINGH— Petitioner 
versus 

EMPEROR — Respondent. 

Punjab Excise Act {I of 1914', s, 75 — Com- 
plaint by Police O/ficef^ whether cognitable, 

Itifisinuch as all Inspectors and Sub-Inspectors 
of ii’oUce have, by a notification under section z of 
the Punjab Excise Act, been invested with the 
powers of an Excise Officer of the First Class, a 
Court is competent to take cognizance of a 
complaint of an offence under that Act made by 
a Police Inspector. 

Emperor v, Niadar Singh, 6 Ind. Cas. 717; 
X3 P. R. igxo Cr.; 27 P. W. R. 1910 Cr.; loi 
P. I^. R. 1910; n Cr. E. J. 394. distinguished. 

Mr. K. J. Rustomji, for the Petitioner. 

Mr. D. R S iwhny, for the Respondent. 

JUDSJUE.Nfr. — Nihal Singh petitioner, was 
convicted under section 61 (i) (a) and 
fix (2) {a) of the Excise Act and sentenced 
uuder the former to six months’ rigoroos 


imprisonment and a fine of Rs. 40 and 
under the latter to three months' rigorous 
imprisonment, and it was ordered that 
both the sentences should run concurrently. 
He appealed to the Sessions Judge, but his 
appeal was rejected. He has now come up 
to this Court in revision and I see no reason 
to disturb the concurrent findings of fact 
of the Courts below as to his guilt. 

The only point of law pressed before me 
is that the Trial Court could not take cogni- 
zance of these offences because there was 
no complaint before it by an Excise Officer, 
though there was a complaint made by a 
Police Inspector. It is contended that this 
is not enough under section 75 of the Excise 
Act and in support of this contention reli- 
ance is placed on Emperor v. Niadar Singh (i). 
This is a ruling under the old Excise Act, XII 
of 1896, and is relied upon only as laying 
down the principle that a complaint cannot 
be brought by a PoliceOfficer whose authority 
is limited to certain specific acts in matters 
relating to Excise. It is pointed out, how- 
ever, by Mr. D. R. Sawhny, on behalf of the 
Crown, that the present Excise Act differs 
materially from the old Act in this respect. 
Now, under section 2 of the new Act the 
Local Government is empowered to invest 
a Police Officer with all or any of the powers 
of an Excise Officer. He draws my attention 
to Notification No. ixoi-S, dated 25th 
June 1914, by which the Local Government 
has vested all Inspectors and Sub-Inspectors 
of Police with powers of an Excise Officer of 
the First Class. H.* argues that the powers 
so conferred not being limited to any speci- 
fied act or under any specified section, as 
was the case under the old Act, it must 
be taken that, by virtue of this notification, 
the said Police Officers are placed on the 
same footing as any other Excise Officer. 
Mr. Sawhny. further contends that it is 
obvious that the Legislature wanted to 
extend the powers of cognizance in excise 
cases very materially as compared with the 
old Act, as shown by the fact that it is open 
to a Magistrate now to take cognizance 
of certain offences unler the Excise Act 
on hi own information, I hink there is 
c -nside able force in the point of vi w ynt 
forward by the learned Counsel for ihe Crown, 

(i) 6 lud. Cas. 717; 13 P* R* 19*0 Cr.; 27 P.W^R* 
%gio Cr.; x8x F. L. R* *9x0; ii C|,. L. J. 394,^ , 
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a'rtVf th;j present case seems to be, therefore, 
distinguishable from the case dealt with in 
Emperor v.Niad ir Singh (i). Thus the legal 
objection raised cannot help the petitioner. 

Mr. Rustornji on behalf of the petitioner 
next urge^i that the sentence awarded is 
too vSevere, considering that the petitioner 
is a young man without any previous offence. 
I think, this plea deserves some consideration. 
His convictions under both the counts are 
111 lintained, but it is ordered that his sentence 
under count No. i be reduced from six 
rhonchs' rigo ous imprisonment to three 
m nths’ r gorous imprisonment, to run con- 
currently with the sentence of three months* 
rigorous imprisonment passed under the 
second count. The sentence of fine of 
Rs. 40 under count No. i is upheld, as also 
the order that in default of payment of 
fine th ? petitioner is to undergo two months' 
rigorous imprisonment. It may be mention- 
ed' that the petitioner seems to have under- 
gone by now imprisonment for three months, 
aud, if that is so, he is to be released at 
once, p^o^ided he has already paid the fine 
Of on payment of fine. 

W. C. A. Sentence reduced. 


ALLAHABAD HldH COURT, 

Revision No. 650 of 1922. 

Januiry 19, 192^.. 

Present’ — Mr. Justice R3'’ves. 

UM'RAO Kit AN and ANOTriiCu- 
PETiri'ONEfir 
versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of i 8 cj 8 )^ s. 437 
— -Further enquiry --^Sufficient ground — Notice. 

The mere fact that the District Magistrate does 
not agree with the decision of the Trying Court 
is' not a sufficient ground for ordering a further 
enquiry under section 437, Criminal Procedure 
Code, nor should action be taken under this section 
without ^ving notice to th^ accused. 

Udai Raj Singh v. Emperor^ 71 Ind Cas 528 f 
44 A. O91; {tg22) A. I. R. (A.) 429. applied. 

Criminal revision against an order of the 
District Magistrate, Budauir, dated the 15th 
November 1900. 




Mr. 5. A. Haidar, for tli6 Peti'tionefS. ; 

Ttis Assistant Government Advocate, fot 
the Crown. 

JlTDRMENT. - It appears that a riot of 
some sort occurred on the 2Qth of March 
IQ22. After protracted Police enquiries a 
number of persons wore put on their trial, 
but the learned Magistrate, eventually, by an 
order dated I2tll October 1922, discharged 
all the accused. He has written a very full 
judgment and has given reasons showing 
that every one of tlie piosecutioa witnesses 
so far contradicte^d himself and the other 
evidence in the case in cross-examination 
that it w'ould be quite unsafe to rely on the 
prosecutic.n o'.'^dence. The learned District 
Magistrate, by an order of the I5tli of Novem- 
ber 1922, set a4de the order of discharge and 
directed a re trial. The main reason he gi\es 
is that he took a different view of tl\e evi- 
dence from that taken by the Trial Court. 
It seems to me there are two objections to 
his order. The first is that no notice w'as 
given to the accused before action was taken 
under section 437. Secondly, the mere f^ict 
that the District Magistrate does not agree 
with the decision of the Trying Court is not 
sufficient ground for ordering a further en- 
quiry^ which is what is directed by sccticr: 
437. This case is very similar to Udai Raj 
Singh, V. Emperor (i) to which I would call 
the attention of the learned Magistrate. 
The only difference between that case and 
this is that in this case the Magistrate sug- 
gests that the Doctor should have been exa- 
mined specifically With regard to some of the 
allegations made by the defence and that an- 
other witness should have been called under 
section 540. In my opinion, there wa:- no 
ground to order further enquiry in llrk case, 
specially having regard to the long period 
which has elapsed since the riot occurred. 
I, therefore, set aside the order of the learn- 
ed District Magistrate dated the I5lh cf 
November 1922. 

Order set aside, 

s. D. 

(1) 71 Ind. Cas. 5^8; 44 .A Ctjr; A, 1 . R, 

(A.) 429. 
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LAHORE mOH OOXTRT. 

GRasMiNATv Revision No. 304 op 1922. 

June 3, 1921. 

Present: — Mr. Justice Abdul Qadir. 
GOPAL SINGH and another — 
Petitioners 
versus 

EMPEROR, through SIKANDAR ALI— 
Complainant— Respondent. 

Criminal Procedure Code (Act V of 1898/, s. 195 
— Sanction to prosecute — Sanction ivhelher vcstrictrd 
to particular individual 

A .sanction for prosecution given by a Court 
under section 195, Criminal Procedure Code, 1898, 
i|S not a personal privilege granted to a petitioner 
but a decision that the t'ase is one suitable for 
magisterial investigation, and. therefore, a sanction 
for prosecutton dbes not lapse on the death of the 
person who obtained it. 

Lakhi v. Emperor, 27 P. R. 1902 Cr.; 5 P. E- R. 
1903, followed. 

Jogendra Nath Mookerjer v. Sarat Chandra 
Banerjee, 32 C. 351; 9 C. W. N. 277; 2 Cr. L-J. 78, 
MalHpaddt Gopaya, hi rc, 14 Ind. Cas. 206; 13 Cr. 
L. J. 206, Thathayya^ ln re 12 M. 47; 2 Weir 
1O41; 4 Ind. Dec. (n. S.) Behari v. Kute, 38 

I'nd. Cas. 44G: 15 A I-. J j6o; 18 Cr. E. J. 
334, referred to. 

Once a sanction is given by competent authority, 
there is nothing in section i<)5, Criminal Procedure 
Code, to restrict the sanction to the particular 
individual to whom it is granted, 

Reviv^ion against tlie order of the Sessions 
Judge, Amritsar, dated the :?5th October 192 ?:• 

Mr. GnIIit Ram, for tlje Petitioners. 

Ivsia Bakshi Ram, for ll:c Re pondcnt. 

JUDGMENT. -A sanction to prosecute 
Oopal Singh and v^'anta v^ingh for peijury 
was obtained under section 195. Criminal 
Procedure Code, by one Katha Singh. He 
institn ed a complaint against them of 
having committed an oiTence under section 
193, Indian Penal Code, but died while 
the case was still pending. Sikandar Ali, 
the present respondent, applied to the Court 
to be allowed to proceed with the case 
instead of Katha Singh, complainant, ai^d 
the Court granted permission to him to do 
so. Gopal Singh and Santa Singh thereupon 
gtpplied to the learned Sessions Judge, on the 
tevision side, against the order of the Magis- 
trate, but their petiticn w.as rejected on 
25th October 1921. He held that the 
death of the original complainant did .not 
cause the sanction to abate ard cited 
J'tkhi V. Emperor ^I) in support of 
tis view. The petitioners haVe fled a 
revisich ip this Court against the order 

(ty '27 R. 1902 Cr.; 5 P. R. i90'5; ' 


of the Sessions Judge. 1 h?iye heard 
Mr. Gullu Ram for the petitioners ana 
Lala Bakshi Ram for SikandaT Alb 
spondent. Mr. Gullu Ram reKes on 
Jogendra Nath Mookerjee v. Sarat Chandra 
Banerjee (2), where it is laid down that a 
sanction for prosecution expressly give.n 
to a particular applicant c ;nnot be availed 
of by some other person against that person's 
wish and without his authority. Lala Bak- 
shi Rain points out, in reply, that the view 
taken in the Calcutta case above referred 
to, is not only opposed to Lakhi v. Em* 
peror (i) but to similar views expressed by 
other High Gortrts. He refers to Malli- 
paddi Gopaya, In re (3}, where a Division 
Bench of the Madras High Court approved 
of Thaihayya, In re (4), which has b en 
relied upon in Lakhi v. Emperor (i), and 
held that it was open to a Court to entertain 
a complaint on a sanction granted to a 
party other than the complainant. Jogendra 
Nath Mookerjee v. Sarat Chandra Banerjee (2) 
was considered in Mallipaddi Gopaya, In re 
(3), but was not followed. The Vakil for 
the respondent also refers to a recent Allah- 
abad case, published as Behari v. Kure (5), 
which is on all fours with the present case 
and very clearly lays down the law on the 
subject as follows : 

“ A sanction for prosecution given by 
a Court under section 195, Criminal Pro- 
cedure Code, 1898, not a personal 
privilege granted to a petitioner, but a 
decision that the case is cue suitable 
for magisterial investigation, and, therefore, 
a sanction for prosecution docs not lap^e on 
the death of ihe person who obtained it. " 
I fully agree with this view, particularly 
because it is in consonance with the terms 
of section 195, Criminal Procedure Cod’e, 
itself. All that is required in that section 
is that before a Court takes cognizance of 
a complaint, there should be a proper sanc- 
tion for instituting it. Ohee a sandSoto is 
given by a competent auth^ity there is 
nothing in section 195, Crimmal Procedure 
Code, to restrict the sanction W the particu- 
lar individual to Whom it fe gratrfed. If he 
dies, hib death cannot preyent the, prosecu- 
tion of the man against whom Ike sanction 

(2) 32 C. 351; 9 C. W. Ki. 277:2 Cr. E. J. 78. 

(3) 14 Ind. Cas. 206; 13 Cr. t* J. 2c6. 

(4) 12 M. 47; 2 Weir 164; 4 ina, Bee. {iPM.) 382. 

(5) 38 ind, Cas. 446ii3 A. E. J. 269; it Cr. E. j . 



INDIAN CASaS. 


602 

ZAHXK'UD-DIN V. NA'?IR-UD'D1N. 

was given. The order of the learrel Ses- 
sions Judge is. therefore, quite cor ect and 
Sikandar Ali has been rightly allowed to 
proceed against the petitioners. This peti- 
tion is rejected. 

w. c. A. Petition rejected. 


OUOH JUDICIAL COMMISSIONER'S 
COURT. 

Criminai, Reference No. 3 of 1923. 
February 6, 1923. 

Present: — ^Mr. Kanhaiya Lai, J. C. 

Dr. ZAHIR-UD-DIN, k. s.— Petitioner 
versus 

M. NASIR-UD-DIN— OppOsSite Party. 

Criminal Procedure Code (Act V of 1898), s. 
439 — Revision aj^ainst acquittal — Non-compound- 
able case — Compromise — Acquittal order passed 
without consideration of evidence — Inter fercncc. in 
revision on application of private party ^ 

As a rule an intei-ferenoe is not made in revision 
with an order of acquittal on the application of a 
private paity e.<cept where such interference is 
imperatively demanded in the interests of public 
justice or where the procedure adopted is so iire- 
}a:ular or illegal as to vitiate the whole trial, 
[p. 603. col. I.] 

Therefore, if in a non* compound able case, insti- 
tuted on a private complaint, alter completion of 
the prosecution evidence and the framing of the 
charge, the partie.s file a compromise stating that 
they have settled all their differences and have no 
further dispute left requiring determination, and 
upon this the Trying Magistrate acquits the nccn.'ied 
without an appreciation of the evidence and a 
consideration of the merits of the case, there is a 
patent error or irregularity which justifie.s inter- 
ference in revision with the order of acquittal, 
[p. 603, col. I.J 

Emperor v. Ranchhod Bawla, 18 Ind. Cas. 413; 
37 B. 369; 15 Bom. h, R. 61; 14 Cr. I^. J. 77, applied. 

Smnii Gounden, In re, 23 Ind. Cas. 188; 38 M. 
T02S: 26 M. J. 160; (1914) M. W. N. 273; 15 Cr. 
I<. J. 236, Emperor v. Maaar Bahhsh, 25 A. izH; 
A. W. N. (1902) 200, and Emperor v, Ranchhod 
Bawla, 18 Ind. Cas. 413; 37 B. 369; 15 Bom. h. R. 
61: i4 Cr. I^. J. 77, distinguished. 

Gur Bahhsh Sinfih v. Kashi Ram, 27 Ind. Cas. 
-*23; 37 A. tio; 13 A. J. 53; 16 Cr. ly. J. 159, 
Municipal Boat d, Fyzahad v, Vidyadhari, 

63 Ind. Cas. 240; 24 0. C. 157; 22 Ct. J. 638 ; 

O. L J. 646, referred to. 

Criminal Reference. 

The Government Pleader for the^Crown. 
iSx, Haiitr Umain for Mr, Nasir-ud-din, 
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ORDER. — In Satriis.n town there is a plot 
of land No. 298 khasra over which there 
is said to be a graveyard. A complaint 
was filed by Nasir-ud-din, stating that his 
ancestors and his relations were buried in 
that land and that the accused had 
ploughed up that land with the object 
of hurting the religious feelings of the 
complainant and his relations. After 
the evidence for the prosecution was 
completed and a charge framed against the 
accused under section 297 of the Indian Penal 
Code, a compromise was filed by the parties^ 
stating that the accused had given up his 
claim to the land and accepted another 
land in exhange of it and that the parties 
had settled all their differences and had no 
further disputes left requiring determination. 
The Trying Magistrate thereupon ordered 
the acquittal of the accused. 

During the pendency of the criminal pro- 
ceeding a civil suit had been filed by the ac- 
cused, in which the question of the title of the 
accused to that land was sought to be deter- 
mined, That suit is still pending. Mean- 
while, Dr. Zahir-ud-din, another member 
of the family to which the complainant, 
Nasiruddin, belongs, moved the District 
Magistrate in revision against the order of 
acquittal. He contended that the order 
of acquittal was illegal, as the offence charged 
was not coinpoundable, and that his own 
feelings were as much hurt by the action 
of the accused as those of other members 
of the family. The District Magistrate 
thereupon recommended to this Court that 
the order of acquittal should be set 
aside and a re- trial of the case directed from 
the stage at which it was left when the 
promise was filed. 

It is not disputed that the offence charged 
was not compoundable. The authority of 
the District Magistrate to make the refer- 
ence under section 438 of the Code of Cri- 
minal Procedure is, however, questioned. 
Section 439, clause {5) lays down that 
where under the Code an appeal lies and no 
appeal is brought, no procee^ngs by way of 
revision shall be entertained at the instance 
of the party who could have appealed. 
The party, who could have appealed under 
section 417, was the Local Government, 
but the Local Government is not evidently 
anxious to take any action, because if the 
allegations made by the complainant are 
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true the insult is more or less a persona 
insult, against which each party concerned 
is entitled to protect himself. The person 
who moved the District Magistrate is not 
entitled to file an appeal ; and the only man^* 
ner in which he could have moved to have 
the matter re-opened and tried was by an 
application in revision, challenging the pro- 
priety of the order of acquittal, passed at 
the instance of the complainant and the 
accused. 

On behalf of the accused reliance is placed 
on the decisions in Sinnu Gounden, In re (i) 
and Emperor v. Madar Bakhsh (2) and cer- 
tain other cases. But in those cases the 
acquittal was based on a consideration of 
the merits of the trial. Where the acquittal 
proceeds on a wholly erroneous view of the 
law different considerations apply. As a 
rule, an interference is not made in revision 
with an order of acquittal on the application 
of a private party except where such inter- 
ference is imperatively demanded in the 
interests of public justice or where the pro- 
cedure adopted is so irregular or illegal as to 
vit ate the whole trial. In the present case 
there was a patent error or irregularity in 
the order passed by the Trying Magistrate, 
for the offence was not compoundable, and 
he could not have passed an order of acquit- 
tal without considering the case on the merits. 
As observed in Emperor v. Ranchhod Bawla 
(3) in a warrant-case dealing with a non- 
compoundable offence, it is not competent 
to a Magistrate on a private complainant's 
offering to withdraw from the prosecution to 
enter an order of acquittal. In V ellayanam- 
balam v. Solai Servai (4) the order of 
acquittal was passed on an appreciation of 
evidence. In Gur Bakhsh Singh v. Kashi 
Ram (5) and Municipal Boards Fyzabad 
V. Vidyadhari (6) an application in revision 
to interfere with an order of acquittal was 
entertained on grounds other than those 


(t) 23 Ind. Cas. 188; 38 M. 1028; 26 M. 1 ^. J. 160; 

(Tf>i4) M. W. N. 273; 15 Cr. Iv. J. 236. 

(2) 25 A. 128: A. W. N. (i 9 « 2 ) 

(3) 18 Ind. Cas. 413; 37 B. 369; 15 Bom. h. R. 
61; 14 Cr. h- J. 77* 

(4) 30 Ind. Cas, 152; 39 5^5^ J* 

692; (19x5) M. W. N. 540; 16 Cr. 1 ^. J. 600. 

(5) 27 Ind. Cas. 223; 37 A. no; 13 A. If. J. 531 

16 Cr. If. J. 159 ^ . r T 

(6) 03 Ind. Cas. 334; 24 O. C, 137; 22 Cr. I<.Jv 
638; 3 0 . J. 646.; 


connected with the merits of the trial. The 
order of the Trying Magistrat is, therefore, 
set aside and the case sent back to him with 
a direction to proceed with the trial from 
the stage at which it was left in the manner 
required by law. 

i>. Revision allowed 


LAHORE HIGH COURT, 

Criminai, Petition No. 140 of 1922. 

January 29, 1923. 

Present .’—Mr. Justice Broadway, 
SARDARA AND OTHER{= — 
Accused — Petitioners 
versus 

EMPEROR — Respondent. 

Criminal Procedure Code (Act V of 1898) s 
$28---Transfer by District Magistrate-- Notice-^ 
Reasons, record of. 

Although, strictly speaking, it is not 
necessary to issue notice before transferring a case 
under section 528 of the Criminal Procedure Code 
the practice is to do so. [p. 604, col 2 ] * 

The order of a District Magistrate transferring a 
ca-se under section 528 of the Criminal Procedure 
Code without recording reasons for the transfer is 
bad and is liable to be set aside, (p. O05, ccl. i.'J 

Petition, under section 497-526, Crimi- 
nal Procedure Code, praying that the order 
of the Officiating District Magistrate, Mont- 
gomery, dated the ist November 1922 
be set aside, and in case the High Court 
decides otherwise, the petition may be 
considered as a petition under section 
528, Criminal Procedure Code, and that 
the case be transferred to some other 
District or to some other European or 
section 30 Magistrate of the District. 

Mr. C. H. Carden Noad and J, aU Anan 
Ram Khosla, for the Petitioners, 

Mr, Des Raj Sawhney, Public Prosecu- 
tor, and Dala Pindi Das, for the Complain- 
ant. 

OBDSR. — On the 9th October 1022 a 
burglary is said to have been committed^ at 
Chak Bedi in the Montgomery District. • Cer- 
tain cattle are said- -to .have been stolea 
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axkd the matter was reported to the Police 
by Partab Singh Zaildar, An investiga- 
tion was held and on the 28th October 
1922, Sardara, Wallu and Baghri were 
sent up by the Police for trial under section 
379, Indian Penal Code. The Crown was 
represented by the Court In.spector. All 
the animals alleged to have been stolen 
were not present, nor were all the witnesses 
for the prosecution. The Sub-Divdsional 
Magistrate thereupon adjourned the case 
to the 31st October 1922 directing that all 
the animals should be produced and all 
the witnesses for the prosecution be sum- 
moned, An application for bail had been 
filed on behalf of the persons accused and 
an order was passed thereon to the effect 
that it would be disposed of on the next 
date fixed. On the 31st October 1922 
au application was made on behalf of Partab 
Singh for an adjournment in order that the 
said Partap Singh might be given time to 
have the case transferred from the Court 
of the Sub-Divisional Magistrate. The Court 
Inspector then made a statement in which 
be stated that Partap Singh had made this 
application without his consent and without 
notice to him, that nearly all the witnesses 
were present and that the stolen property 
had been produ ed On this the Magis- 
trate proceeded to examine four witnesses 
and then it was found that three witnesses 
who had been present on the 2Sth October 
1922 and also on the 31st October 1922 
at the commencement of the hearbig had 
disappeared. Thereupon the Magistrate re- 
corded an order pointing out these facts 
and directing bailable w^arrants to issue 
for the three witnesses who had run away 
and admitted the accused persons I0 bail 
in the sum of Rs. 1,000 each. He also 
allowed Partap Singh 15 days within which 
to get the case transferred if he wished. 
This order was passed cn tou in the Pak 
Pattan Sub-Division. 

On the 1st November 1922, an applica- 
tion was filed by Partap Singh b:fcre the 
District Magistrate at Mcntgomer}- asking 
for a transfer of the case. The reasons lor 
the transfer were that during the investi- 
gation Bawa Hara Singh, Honorary Magis- 
trate, had aaked (i) that the investigation 
into this dP^ence should be made under 
the supervision of the Sub-Ditisional Magis- 
(2) li^at the Sub^Diviniotial Magis« 




trate had shown an intention to release 
the accused on bail before recording the 
prosecution evidence and (3) that the Sub- 
Divisional Magistrate had refused to adjourn 
the case as soon as Partap Singh had filed 
the application asking him to do so. 

These allegations were supported by an 
affidavit and the District Magistrate, Khan 
Sahib Malik Zaman Mehdi Khan, with- 
out sending for the record, and without 
giving notice to the accused, persons, passed 
an order as follows :■ - The order for bail 
is cancelled and the case transferred to 
Mr. Phailbus. The accused who are on 
bail should b.^ put back into the lock-up/’ 

Against this order Sardara and his cerv 
panions have come up to this Court through 
Messers. Carden Noad and Anant Ram 
Khosla. Mr. D. R. Sahwney has repre- 
sented the Crown, while Mr. Pindi Das 
has been allowed to address me on behalf 
of Partap Singh. 

Mr. l)es Raj was constrained to admit 
that it was difficult to support the order 
of the District Magistrate. Mr. Pindi Das 
contended that, although the District Magis- 
trate had not complied with the provisions 
of law as laid down in section 328 (3), Cri- 
minal Procedure Code, still his order should 
not be interfered with. He referred me 
toAbduHah v. Emperor (i). The facts of that 
case were very different from the facts of 
this case. On behalf of the petitioners it 
was contended that the District Magistrate 
had no power to interfere with the order 
admitting the accused persons to bail, and 
reference was made to Imperairix v. Sadashiv 
Naray^n Joshi (2). Further, it was contended 
that it was in order to become siezed of the 
case so as to he able to cancel the order 
of bail that the transfer to Mr. Phailbus* 
Court was ordered. I am not concerned 
with the motives by which the District 
Magistrate was actuated and do not propose 
to discuss them, but it seems to me that 
his order was wholly unjustified. It lia.s been 
rw\)2atedly pointed out by this and other 
High Courts that, although, strictly speak- 
ing, it is not necessary to issue notice beforis 
transferring a case, nevertheless the ptac- 


(i) 4 Ind Cai T025 ? 3 P. R tqto Cr i 35 P. 
R. 1909 Cr,i IX Cr. 3;^, J. 1^5 1^4 P U R, 

(2l 2a B. 349; IX lod. Dec. (n. $,) 9^7. 
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lice b‘V'. been to do so. In tlic present case 
section 528 (3), Criminal Proce- 
diue Code, lays down that reasons slionld 
be given for transferring a case no reasons 
were recorded. It is a little difiiciilt to 
see what reasons could have been given 
in the absence of the record and merely 
on the application which was before the 
learned District Magistrate. When notice 
was served of these proceedings on the 
District Magistrate he recorded thereon 
that there was some more information 
which was not on the papers and which 
could be supplied if required and that the 
case was transferred on that account. I 
have asked Mr. Des Raj for those reasons 
and all he was able to say was that Bawa 
Kara Singh is an Ilourary Magistrate in 
the Ilaqa and that the complainant is 
really Bawa Ilardit Singh and that these 
two persons are not on good terms. As 
far as I ha\’'e been able to see from the pro- 
ceedings, the Sub-Divisional Magistrate's 
orders were perfectly legal and there was 
nothing in them which could or should 
create in the mind of any one any par- 
tiality on his part. Further, it is to be 
noted that the Court-Inspector, who was 
in charge of the prosecution, dehnitely stated 
that he did not want a transfer. 

in these circumstances, I set aside the 
order of the learned District Magistrate, 
dated ist November 1922, and return the 
case to the Sub-Divisional Magistrate, Pak- 
Pattan, for disposal in accordance with law* 
z. K. Order set a^ide^ 


ALLAHABAD mSH COtTBT. 

Criminal AppeaIv No. 741 of 1922. 
November 25, 1922. 

Present Justice Ryves, 

HIRA AND OTHERS— Appendants 
versus 

EMPEROR— Respondent. 

Perwt Code XL V of jS6n), ss. «y'», 07. 90, 

— Rmht of private dejeven of person — Extent of 
’ lor CO to be used — Unlawful assemblf-- Diti- 
Unction bLiwoen *^eiilorcing ” and ' mainkiining*' 
rM. 

The accused, who wore in peaceful possession 
thtit land, Stom paat 


l)ciiriice III?', j,!: fome time or ntiolber the ccmplain- 
arit’s party would make «n iilteinp-t to f.civ/e the 
Htid by force. Therefore, whc;ti v/eut io 

ploxigh their laud they took the prkaution to 
take with them thHr ijihs to protect; fnetuselves 
aj* well as their pioperty, and aa they -were fewer 
in luimber than the complainant’s party, they 
also took the precaution to see that the men work- 
ing in the neighbouring fields were also armed 
with iathis, so that, if necessary, they eould come 
to their assistanee. They did not know oai what 
day they might be attacked. One day, when they 
were engaged in ploughing their land, they were 
suddenly set upon by the complainant's party 
who attacked them with lathis causing injuTies 
tp all of them, and who, but for their leader being 
grievously injured, would have persisted j> the 
attack until they had recovered pos,sessioii of the 
land. A large number of the complainant's party 
got hurt in the fight : 

Held, that the accu.scKl were protected by both 
rlau.ses of section 97, Indian Penal Code, as they 
had a right to defend their persoms as well as their 
property against the complainants, who com- 
mitted or attemptevl to commit the offence of 
criminal trespass, [p. 607, col. i.] 

There is a distinction between '' enforcing " a 
right and “ maiutaining ” a right, [p. 607, col. i.] 
Queen -Empress v. Narsamf Pathabhai, 14 B 
441; 7 Ind. Dec. (.v. s.l 75^ Regula Hheemappa 
V. Emperor, oG M. 2; 9; i Weir 6 Queen- Em orcss 
V. Timmal, 21 A. 122; A. W. N. (.189a) 208.; 9 
Ind. Dec. (N. s.) 787 and Queen-Empress v. Prae 
Datt, 20 A. 459 ; A. AV. N. (1898) 117; 9 Ind. Dec. 
(N. s.), 054, referred to. 

If a man is entitled io protect h^s own life by 
usiog a lathi, it is impossible to weigh thie of 
the blows wltlch he uses for that purpose, as it 
is said, in golden scales," and ^to adjudicate 
with great nicety as to the exact amount^of force 
which would be justified ; provided always .that 
no undue adv^tage is taken, [p. 008, col. i.j 
Criminal appeal against an order of the 
Sessions Judge, Bulandshahr, the 

i8th September 1922. 

Messrs. C. R, Alston and G. W. J)iUm, 
for the Appellant. * 

The Government Pleader, for the Crown. 

JHDGH^BNT. — In this case seyen mw 
were convicted by the learned Sessions 
Judge pf Bul^dsljiahr under section ^47 
^ind section 394 of the Indian Peitp^ .Code 
and sentenced to rigorous imptisonm!^ fpr 
six taonths. A laji;^e number ^used, 
but as .those p^sous were aojQMjttediy )in 
tiie %ht alone were qppyicted wd 

the rei9.ainder were given the benefit jeif 
the doubt. They have appei^d. 

The leaned Sessions has tried ithe 
case very caretplly and has wtiWeu a jwery 
judgment. He has 4ou43^ tiie facts 
vw cleo^y up Wtainfwimt, W»sg;ftx^ 
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as follows : — The complainants were a large 
body of persons composed chiefly of the 
adherents of Ali, a Muhammadan, and the 
adherents of a Hindu who made common 
cause. These persons, as shown from the 
judgment, had for a long series of years 
continued in unlawful possession of some 
plots of land in the village. The former 
Zemindar, after protracted litigation up 
to the Board of Revenue, had established 
the facts that the complainants were tres- 
passers who had no sort of right to possession 
of the fields. They were then sued for 
ejectment in the Revenue Courts and 
decrees were passed against them, and 
although execution was taken out and they 
were ejected in due course of law, they 
nevertheless continued in possession of the 
fields. The Zemindar sold the village to 
a leading Vakil of Aligarh and he found the 
tenants equally recalcitrant. Failing to 
evict them by the Civil Courts he brought 
complaints against them for criminal 
trespass in the Criminal Court and 
on conviction they were imprisoned 
and formal possession was made over 
to the Zemindars. As soon, however, as 
they came out of prison they forcibly 
re-took possession of the land. They were 
imprisoned again for a similar offence at 
the beginning of this year. The Zemindar 
then let out these fields by registered 
lease to some of the accused, and towards 
the end of last June the accused, who were 
lessees of the land and were in peaceful 
and lawful possession thereof were engaged 
in ploughing one of the fields. Thereupon 
the complainants in a large body came up 
armed with lathis and attacked the tenants, 
who called for assistance to the cultivators 
from the neighbouring fields who rushed 
up. They all had lathis with them and they 
resisted the very deliberate and prolonged 
attack made on them by the complainants. 
Considerable injury was caused to persons 
on both sides and AUi, the leader of the 
complainants' party, intimately succumbed. 
Having arrived at this finding, the learned 
Session Judge does not go on to find in so 
many words who were the aggressors, 
because, in his opinion, *lt is quite 
immaterial whether the Zemindar's men 
were ploughing and were attacked by 
Alli's supporters or whether AUi's 
i u ppo rt Mi were ploivUng and were 


11^3 


attacked by the Zemindar's men or whether 
both parties started off to take poss s ion 
of the fields and met there and fought it 
out. It is immaterial who got there first. 
The point is that both sides intended to 
make a fight of it." The learned Judge 
says in another portion of his judgment: 
“It is impossible to believe that there was 
that entire absence of organisation and 
premeditation that the accused suggest," 
and he thinks it unlikely that the men who 
were cultivating neighbouring fields or were 
cutting grass there went out armed with 
lathis without any apprehension of being 
involved in fighting. He goes on to say : — 
“That the Zemindars’ party had the right 
to plough the field I do not for a moment 
dispute, but I say that they collected their 
supporters, whether seven or ten or sixteen 
is hardly material, but they collected their 
supporters armed with lathis and intended 
on fighting it out; that is to say, in the words 
of the law, they were an assembly of five 
or more persons with a common object, 
and that common object was by show of 
force to enforce their rights. I fear I cannot 
appreciate the distinction which certain 
very learned J udges of the Hon'ble the High 
Court at Calcutta have attempted to make 
between enforcing a right and maintaining 
a right." 

Before I discuss the law it seems to me 
necessary to come to a definite conclusion 
as to what were the facts, because it is only 
when the facts have been found with 
certainty that it becomes profitable or 
indeed possible to see what the law is 
that is applicable. I hold, and I think 
the learned Sessions Judge meant to 
hold, that the accused party, who were 
tenants of the fields under a lease and were 
in peaceful possession of those fields as 
tenants and were engaged in ploughing in 
the ordinary course of husbandry, had 
taken the precaution to take with them 
their lathis and had also taken the pre- 
caution to see that the men engaged in 
work on the neighbouring fields were also 
armed, because they knew from the ex- 
perience of the past that at some time or 
another it was very likely that the com- 
plainants' party would attempt to se^'ze 
those fields by force, and this is just what 
happened. I find that the complaintans' 
party attacked the accuaed with mhi$ ai^l 
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persisted in that attack* injuring all the 
accused persons, and intended to 
persist in that attack until they had 
recovered possession of the field but only 
desisted when their leader was very grievously 
injured and a large number of themselves 
had got hurt. In fact they persisted in 
the fight until they were beaten off. The 
learned Sessions Judge says that the accused 
were an assembly of five or more persons with 
a common object and that common object 
was by show of force to enforce their rights. 
It seems to me that the learned Sessions 
Judge has overlooked the fact that section 
141 of the Penal Code, from which he 
baa quoted, must be read with section 96 
and the following sections of the Code. 
On these facts I think the accused were 
protected by both clauses of section 97, that 
is to say, (i) that they had a right to defend 
their own persons and the persons cf others 
against an offence affecting the human 
body, and (2) that they had the right to 
defend the property against the complainants 
who were committing or attempting to 
commit at least the offence of criminal 
trespass. The learned Sessions J udge says 
that he is unable to appreciate the dis- 
tinction which the learned Judges of the 
Calcutta High Court have drawn between 
enforcing a right and maintaining a right, 
but this view is not confined to the Calcutta 
Might Court. It is, as. far as I know, recog- 
nized by all the High Courts in India. 
Queen-bm press v. Narsang Pathahhai 

1) and Regula Bheemappa v. Emperor 

2) and more particularly our own High 
Court in the case of Queen Empress v. 
Timmal (3) to which I callthe learned Sessions 
Judge's special attention, more particularly 
to the remarks on page 125 of the reports. 
It is not opposed to the case of Queen- 
Empress V. Prai Datt (4), the head-note 
to which case is misleading*. The head- 
note says: “ When a body of m n are 
determined to vindicate their rights or 
supposed rights by unlawful force and when 
they engage in a fight with men who, on 

S 14 B 441; 7 Ind Dec. (n. ».) 755 - 
a6 M 249; I Weir 63. 

(3) 21 A 122; A. W N. (1898) 208; 9 lad Dec. 
(n. S.) 787. 

(4) 20 A 459; A. W. N. (1893) tr7; 9 lad Dec. 

(«* 8 *; 654 . 

•Refers to ao A. 


the other band, are equally deteimined to 
vindicate by unlawful force their rights or 
supposed rights, no question of self-defence 
arises." This passage is taken from the 
judgment but the very next sentence in 
the judgment has not been quoted. It 
is to the effect, ‘‘ Neither side is trying to 
protect itself but each side is trying to 
get the better of the other." It sometimes 
happens that two parties make the possession 
of a field or a tree the pretext for a fight 
and then go out armed to see who are the 
better men. In such cases, os pointed out 
in Prag Dafs case (4), obviously there is no 
right of private defence. It is a duel 
between the parties and nothing short of 
it. There are some cases reported, in which 
owing to the uncertainty of the facts and 
sometimes the attempts by Judges to express 
themselves epigram matically if I may say 
so, confusion has arsien and also the head- 
notes to these cases are often vejy mislead- 
ing. It is never i-afe to accept the law as 
laid down in a head-note without ex- 
amining the facts and the reasons given 
in the judgment, but I think if the 
cases are examined carefully it will be 
found that the decision in each case is 
justified by the actual facts of that case. 
It is impossible to lay down any general 
rule other than that laid down in sections 
96, 97 and 99 of the Penal Code on this sub- 
ject. It is interesting to note that when the 
Commissioners were framing this * part 
of the law in their report, they say ‘*we 
propose to except from the operation of 
the penal classes of the Code large classes 
of acts done in good faith for the purpose of 

repelling unlawful aggressions 

In this country the danger is on the other 
side ; the people are too little disposed 
to help themselves ; the patience with which 
they submit to the cruel depredations of 
gangs of robbers and the trespass and mis- 
chief committed in the most outrageous 
manner by bands of ruffians is one of the 
most remarkable, and at the same time one 
of the most discouraging, symptoms which 
the state of society in India presents to us." 

In this case the accused were perfectly 
justified in ploughing the land which they 
bad leased. They did not know for certainty 
perhaps that they would be attacked 
but they must have thought that it was 
so very probable that they would 
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attacked by Ali and bis party sooner or 
later when oppoitunity occurred that 
seems to me it wouki have been uujf.t 
foolish of them not to take precautions 
to protect themselves as well as th.^ir pro])- 
erty, and 1 hold that they were perfectly 
justified under the circtmi*stauces iiipoim’: 
armed with lalhis and, also, as the>' were 
few in number and the complainants' patty 
was large, they were justified in seeing that 
their friends and neighbours were tinned so 
that, if necessary, they could come to their 
assistaijice. It is not the case that they knew 
that they were going to be attacked that 
morning and that they had time to have 
recourse to the Civil Authorities for pro- 
tection. They were suddenly set upon by 
the complainants. If they had a right to 
protect themselves and their property, as 
I hold they had, I find that they did not 
exceed their right. If a man is entitled 
to protect his own life by using a hilhi it 
is impossible to weigh the force of the blows 
which he uses for that purpose, as it is said, 
in “ golden scales" and to adjudicate with 
great nicety as to the exact amount of 
force which would be justified. This, of 
course, provided that no xindue advantage 
is taken. 

In the result, I find that the accu.sed were 
rU of them justified in using force on tlie 
assailants in the defence of their property 
and of their persons and tliat they did not 
use more force tlian was nececisary. 1, 
tlierefore, allow the appe'^l, acquit the 
accused and, as they on boil, they need 
not surJicnder. 

S. P 

Apj)cd allowed^ 
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MADEAS HIGH COURT. 

CrIAJIXAT, KiCVISION I^ETITJOX No. io6 w 
1922. 

August 15, 1922. 

Pf'cscni »Mr. Justice Oldfield and 
I\Ir. Justice Ramesam. 

In ;v RAMANATHAN CHETTIAR— 
PlvTlTlONKK. 

Cfiminal Procedurv Code (Wi/ T' n/ 1898). .s. 350 
(i) — Proceed in in warrant lu.e before charge-- 
Jiiiquiry nr Inal, 

A in a Wfirranl-caso liolore a cliar^' 

is iramutl is mfrely an inquiry and not a trial au 
section 550 (1) of the Criuiiiial I’roceiiure CoU. 
is applicable to such a case. 

Narnyamawnmv Kaidux. Bmpero-, i 1 ik 1 . Cas. 
caS , 3^ M. 220 ; 5 II. b. I' ■ 5 ; i,, > 1 . b. J. 157 ; 
<1 Cr. b. J. I'j2, 'I'nviiutiifi Srtrnmulii v NaiaKi 
/i', lit', 25 Ind. CuK 1001; .iSM. 583- dm.)) 

M. W. N. 0^1) ; JO JI 1, ‘ T. 303, .:y 

I< J- .Sf>'i : 15 Cr b. J (173, Trlluchuri 
l i iikaltulwriiaya \. /.itipn;ii , 30 Ind. 

Cas. 30, .| 1 M 31:; ji )„ iv. 

M. W. N. 280 . <8 jM. b J. 370; 21' Cr. b. J. 
402. 27 II b. T 178. followed. 

Petition umier .sections .j.;5 and 43() of the 
Code of Criminal Procedure, iK()8. iirayiny 
the Hi};h Court to re3-ise the ortler, dated” the 
7th November 1921. of the Court of Maduia 
Division in Calendar Case No. 5(1 of 
Mr. ,1 . Nanisimha A iycr, for the Petitioner. 
TJic Public Pro,secutor, for the Crown. 
OBDER. — Tiie question before us is in 
effect whether section 330 (1) (a). Oiminal 
Procedure Code.can be ajiplied to jiroceedings 
in a warrant ca.se before charge lias been 
framed, that is, in effect, whether at that 
stage the proceeding is not r; trial, but merely 
an enquiry. The autlnnilie: . in Narayana- 
six-amy Ntuiiii v. Emjifrvr (1), Tangulnn 
Srtmnwlu \. Nuluiii Krishna " Row 
{2) and Tclliichitri Vcnkativhcnmiva v. 
Em/ieror {3), are in favour of tlie view 
that such a proceeding is merely an enquiry ; 
and we see no reason for departure from this 
series of considered decisions, two of them 
given by a Full Bench. There is, therefore, 
no legal objection to the Magistrate’s order 
and the revision petition must be dismissed. 
V. K. \ . Revision pclition dismissed. 

(1) 1 Ind. Cas. 228 ; 32 M. 220; 5 M. b. T, 
a.y : 19 M. b. J. 157; .» cr, L. J. 192. 

(2) 25 Ind. Cas. 1001 ; 38 M. 583; (iqral 

M.W.N. 640; lO M. b. T. 303: 27 M. b. J <580 • 
1.3 Ct. b. J. r.73. i i J. 

(3) 36 Ind. Cas. 50 : .|3 M. 511; ir b. W jis - 
(£02.d M. W. N. 280: 38 M, b. J. J70; 21 C?. I,: 

J .;'12: 27 M. b. 1 . 178. 
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SE'^RETARV OE state for INDIA V, FIRM JIWAN AND ABDULA. 


ALLAHABAD HIOH COURT. 

CrviE Rf, VISION No. 132 OF 1922. 

February, 5, 1923. 

Present: — Mr. Justice Lindsay. 

Tiik secretary of STATE for INDIA 
IN COUNCIL — Petitiokicr 
versus 

Firm JIWAN and ABDULLAH— 
Opposite Party. 

Railways Act (IX of iSfjo), s. 72 — Risk- Note 
Form “ ii " — Word "loss," meant of. 

In section 72 and the following sections of the 
Railways Act, as also in the Risk-Note P'orm “ B ", 
which is one of the forms drawn up under the pro- 
visions of the Act, the word " loss " means ** loss 
by the Railway ", and cannot mean “ loss to the 
owner " in the scn.se of injury to him arising out 
of his being deprived of his goods. |ii Oio, col. i.J 

Changa Mat v. Dcnga^ X orth-W ester n Rail- 
way Company, 0 P. R. 1807, referred to. 

Civil revision from an order of the 
Judge of the Court of Small Causes at 
Saharanpur, dated the 26th August 1922. 

Mr. L, M, Bancrji, for the Applicant. 

Mr. Nehal Cliami, for the Opposite Party. 

JUDGMENT. — This is an application for 
revision of a judgment of the Court of 
Small Causes at Saharanpur awarding the 
plaintiff firm damages against the Secretar}* 
of State as proprietor of the Oudh and 
Rohilkhand Railway. 

The facts found by the Court below 
arc as follows : —On the 23rd June 1920, the 
plamtifffirni made over to the Railway 58 
parcels containing mangoes. The goods were 
consigned to Lahore. At the time of sending 
the goods the plaintiffs executed a Ri.sk- 
Note in Form B. 

The goods were delayed in transit and 
did not reach Lahore till the 4th July and 
by that time the fruit had become rotten. 
Delivery was offered to the consignee on 
5th July but was refused by him, and, under 
the orders of the Station Superintendent, 
the goods were then destroyed. 

The Judge finds that the delay in the 
transit of the goods and the resulting de- 
terioration of the fruit was due to gross 
negligence on the part of the Railw'ay's 
ervants. 

The present suit was brought by the 
plaintiff firm to recover the value ot part 
of the value of the consignment. The 
Railway Company claimed the protection 
of theRl«k-Note, Fotm B, pleading that, as 

39 


there was no loss of the goods by them, the 
plaintiffs could not recover. 

The learned Judge overruled this plea 
holding that the word "lords'' in the Risk- 
Note was not equivalent to loss by the 
Railway, that is to say, (lisai)pearance of 
the contents of the parcels, but meant the 
loss to the plaintiff-lirm occasioned by the 
destruction of the fruit while it was in the 
possession of the Railway. The pre.sent 
application challenges the correctness of 
the lower Court’s interpretation of the w ord 

loss as oCt out above, and it is argued 
that the Railway Company was protected 
by the Risk-Note, as there was no loss 
of the goods by the Compan}*. 

In my opinion this contention must 
prevail ; the decision of the Court below is 
erroneous. 

Section 72 of the Indian Railways Act 
(IX of 1890) defines the responsibility 
of a Railway Administration for the loss, 
destruction or deterioration of goods 
delivered to it for carriage: the responsibility 
is that of a bailee as laid down in sections 
151, 152 and iC)i of the Indian Contract 
Act subject to any special agreement exe- 
cuted by the consignor in a form which 
has been approved the Gcvenior- 

(rcneral in Council. 

There can be no disjnitv that the agree- 
ment embodied in Risk-Note, Form B, is all 
agreement of this kind. 

Under this agreeiiicut wliicli govenrj the 
relations of the parties in the present 
case the Railway Adniinistration in coii« 
sideration of its charging a lower rale for 
the goods is imlemnified by the consignor 
against all liability for any loss, de.structioii , 
or deterioration of, or damage to the con- 
signment from any cause whatever except 
for the loss of a complete consignment or 
of one or more complete packages forming 
part of a consignment, where the loss is 
due either to the wilful neglect of the Rail- 
way Administration, or to theft by, or to the 
wiliul neglect of, its servants or agents. 
It follows from this that the consignor 
who has executed a note in this form has 
no claim fo destruction, or deterioration 
of or damage to the consignment. He 
can only daim in the event of loss occasioned 
in the manner specified in th.- contract. 
Thejword “ loss " in this connection clearly 
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means loss hy the Railway Administra- 
tion and cannot mean loss to the owner 
in the s.-nse of injury to him arising out 
of his being deprived of his goods. 

Section 15 1 of the Indian Contract Act, 
referred to in section 72 of the Railways 
Act, lays down that the bailee of goods is 
bound to take as much care of the goods 
bailed as a man of ordinary prudence would 
under similar circumstances take of his 
own goods of the same bulk, quality and 
value as the goods bailed. Section 152 
of the Contract Act lays down that in the 
absence of a special contract the bailee is 
not responsible for the loss, destruction 
or deterioration of the thing bailed if he 
has taken the amount of care prescribed 
by section 151, and ob\iously the words 
'*loss, destruction or deterioration '' in 
section 152 refer to something which happens 
while the goods are still in the posse sion 
of the bailee. The word “ loss in this 
connection must necessarily mean "‘loss'* 
by the bailee. The word must also have 
the same signification in section 72 and the 
following section of the Railways Act 
and also in the Risk-Note Form B which is 
one of the forms drawn up under the pro- 
visions of the Act. 

I hold, therefore, that the word “ loss " 
as used in the Risk-Note must mean loss by 
the Railway Administration. 

In support of this opinion I refer to a 
case decided by the Chief Court of the 
Punjab, Changa Mai v. Bengal Norths 
Western Railway Company (i), where it 
was held that the word loss " in section 
77 of the Railways Act means 'loss by the 
Railway" and not simply “loss to the owner." 

In the case now before me there was no 
loss by the Railway Administration : the 
goods were never abstracted from its 
possession so as to become “ loss " in the 
proper sense of the term, and this being so, 
the plaintiff firm has no case tmder the con- 
tract embodied in the Risk-Note. 

The case is really one of deterioration of 
goods while in possession of the Railway, 
and although the deterioration was due to 
the neglect of the Railway's servants the 
daim cannot succeed. The contract of 


indemnity contained in the Risk-Note ex- 
cludes all claims on account of the deterio- 
ration of goods. 

I allow this application and, reversing 
the decree of the Court below, direct that 
the suit be dismissed with costs to the 
defendant in both Courts, to include in 
this Court fees on the higher scale. 

s. D. Application allowed. 


ALLAHABAD HIGH COURT. 

Second Civiiv Appeal No. 235 of 1921. 

J anuary 30, 1923. 

Present : — Mr. Justice Daniels. 

NAND LAD — Defendant — Appellant 
versus 

Firm GULAB RAI-NARAIN DAS and 
OTHERS — Plaintiffs — Respondents. 

Negotiable Instruments .Act {XXVI 0/1881), 
ss. 63, 83 — Hundi payable on demand — Present* 
ment. 

Sections 63 and 83 of the Negotiable Instruments 
Act do not apply to a hundi payable on demand, 
inasmuch as the only presentment necessary in 
the case of a bill payable on demand is presentment 
for payment and not a presentment for acceptance, 
[p. 61 1, col. 2.] 

Second appeal against a decree of the 
Subordinate Judge, Meerut, dated the i6th 
of November 1920. 

Mr. Brijnath Vyas, for the Appellant. 

Messrs. K. C. Mital and Mangal Prasad 
Bhargova, for the Respondents. 

Jl^GlllENT. — ^The question in dispute 
in this appeal is as to the liability of the ap- 
pellant, Nand Dal, on a hundi. The appellant 
was the fourth defendant in the suit. The 
hmidi was drawn by the defendant's first 
party, the firm of Murli Dhar-Bakhshi Ram, 
through their agents, the second and third 
defendants, in favour of the plaintiff firm, 
Ghulab Rai-Narain Das, for Rs. 400. The 
plaintiffs sent it to Nand Dal with instructions 
to realise the amount and place it to the 
plaintiff's credit in the account between him 
and the plaintiffs. Nand Dal sent it to the 
defendants fifth party, the firm of Ram Pra- 
sad-Ram Gopal, his commission agents, to 
mUse it him the drawees, the sixth party. 


(l) 6 P. R. 
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The defendants fifth; party showed it to the 
drawees on 22nd June 1917. The drawees 
kept it for seven days and then wrote ''seen'’ 
on it and returned it to the defendants fifth 
party. Possibly owing to delays in the post 
it did not reach Nand Lai till 5th July (this 
date is given in the Munsif’s judgment which 
the lower Appellate Court has affirmed). 
Nand Lai returned it to the plaintiffs the 
same day. The firm of the drawers, the de- 
fendants first party, failed on 4th July, and 
the plaintiffs were unable to realise their 
money. They claimed that Nand Lai should 
be treated as having received the money, 
though in fact he had not received it, and 
should be required to credit it to the plaintiffs 
in his account or, in the alternative, that a 
decree for the amount with interest should 
be passed against him. Both the Courts 
below decreed the suit for the second relief. 
The ground or decision was that, under 
section 63 read with section 83 of the Nego- 
tiable Instruments Act the drawees should 
only have been allowed 24 hours within which 
to accept the hundi (the time has since been 
extended to 48 hours by Act XII of 192^) 
and that by allowing them to retain it for 
seven days Nand Lai through his agents, 
the defendants fifth party, were guilty of 
negligence, in consequence of which all pre- 
vious parties to the hundi were discharged 
from liability. The plaintiffs as a result of 
this negligence were prevented from realis- 
ing the amount of the hundi and are, there- 
fore, entitled to recover it from Nand Lai. 

The appellant's case in this Court is that 
sections 63 and 83 of the Negotiable Instru- 
ments Act are not applicable. Under sec- 
tion 61 of the Act it is only a bill payable 
after sight which requires to be presented 
to the drawee for acceptance and it is only 
to such a bill that section 83 applies. This 
view is, in my opinion, correct. The hundi 
in was payable on demand and under 
the^ provisions of the Act no presentment 
for acceptance is necessary in the case of 
such a bill. The law is stated in Chatoers 
Negotiable Instruments Act, 4th Edition, 
page i8b : — 

“ Ordinarily, there is no necessity for the 
bill to be presented for acceptance; the dra- 
wer is liable on the bill as principal debtor 
and it is optional with the holder whether 
he will substitute therefor the liability of 


the acceptor and constitute the drawer a 
surety for the acceplor, ' 

Sections 63 and 83 regulate the conditions 
under which a presentment for acceptance 
is valid and the consequence of not comply- 
ing with these conditions, and have no ap- 
plication to a bill which does not require 
to be presented for acceptance at all. The 
only presentment necessary in the case of a 
bill payable on demand is presentment for 
payment under section 64 of the Act and 
there are no provisions corresponding to 
sections 63 and 83 requiring payment to be 
made within 24 hours on penalty of all pre^ 
vious parties being discharged from liability 
I am informed that the same view was taken 
by Lindsay, J., as Judicial Commissioner 
of Oudh in two unreported cases* I, there- 
fore, allow the appeal and, modifying the de- 
cree of the Court below, dismiss the suit as 
against the appellant Nand Lai. As, however, 
the plea on which the appeal has succeeded 
was not taken in either of the Courts below, 
I allow the appellant no costs in either of 
those Courts. He will be entitled to his 
costs of the appeal in this Court from the 
plaintiffs. There is a deficiency of Us. 29-8 
Court-fees payable by one of the respondents 
in the lower Appellate Court. In accordance 
with the practice of this Court, the appellant 
must pay this amount before he can realiae 
his decree for costs of this Court, and will 
then be entitled to add it to the costs re* 
coverable from the plaintiffs. 

s. D. Appeal allowed. 


CALCUTTA mOH COURT. 

Civiiv Revision Case No. 22 op 1922, 
July 26, 1922. 

Present: — ^Mr. Justice C. C. Ghose and 
Mr. Justice Cuming. 

ISHAN CHANDRA SARKAR— Peti- 
tioner 
versus 

MONMOTHA NATH DUTTA— Oppo- 
site Party. 

Calcutta Rent Act (1 1 1 B. C. of 1930), s. ao— 
Calcutta Improvement Tribunal — Summary en- 
guiry — Jurisdiction -^Criminal Procedure Qode^ 
(Act y of 1898 ) 5(^)» *9 Chap. XX T I, 
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The President of the Calcutta Improvement 
Tribunal is competent to hold the summary enquiry 
referred to in wsection 20 of the Calcutta Rent Act 
under the provisions of Chapter XXII of the Code 
of Criminal Procedure, [p. 613, col. 2.J 

Having regard to the provisions of .section 29, 
read with section 5 (2), Criminal Procedure Code, 
the possibility of the application of the provisions 
of the Code of Criminal Procedure to Courts which 
are not mentioned .specifically therein is not 
excluded, [p. 013, col, 2.J 

Rule against the Order of the Calcutta 
Improvemeut Tribunal, dated the 26th 
April 1922. 

Babu Hira Lai Chakravarty, for the I'eti- 
tioner. 

JUDGMENT. — This is a Rule calling on 
the President of the Calcutta Improvement 
Tribunal and the opposite party to show 
cause why the order of the learned President, 
dated the 261h April 1922, should not be 
set aside, or such other and further order 
made as to this Court may seem lit. 

The facts, which have given rise to this 
application shortly stated, are as follows ; — 
The petitioner before us is a tenant in pre- 
mises 64 and 64-1 of (iarpar Road within 
the limits of Calcutta as dehned in the Cal- 
cutta Rent Act. He was let into possession 
of four rooms and a kitchen sometime in No- 
vember 1918, the rent payable by him being 
a sum of Rs. 15 per month. It is stated 
that in February 1920 this rent was enhanced 
to Rs. 26 a month, and that m hebruary 
1932 a further demand for a further en- 
hancement was maae by tue landlord but 
It was refused by the petitioner. The result 
ot the refusal on the part of the petitioner to 
pay further enhanced rent was that the 
petitioner's 1 ludlord, namely, the opposite 
party, cutoif the connection with the nn- 
filtered water tap and forcibly aispossossed 
the petitioner from a room on the ground 
floor situated in 64-1 Garpar Road and pre- 
vented the petitioner and his family Irom 
tae u;>e of a Altered water tap in 64 i Garpar 
Road and by ctitting off one of the filtered 
water taps. These things happened on the 
4th March 1922. The petitioner being thus 
pat to very serious inconvenience and an- 
noyance applied on the nth March 1922 
to the Coiitroller cf Rents in Calcutta for 
sanction to prosecute the opposite party 
under section 20 of the Calcutta Kent Act. 
The application tor sanction was under the 
proviriona of secliou 23 of the Calcutta 


Rent Act and an enquiry was made by the 
Controller of Rents in Calcutta. That 
officer came to the conclusion that the allega- 
tions made by the petitioner were subs- 
tantiated to his satisfaction and he accord- 
ingly granted sanction to the petitioner to 
pro.secute the opposite party under section 
20 of the Calcutta Rent Act. Thereafter 
the petitioner preferred a petition of c 111- 
plaint before the President of the Improve- 
ment Tribunal agminst the opposite party 
under the provisions of section 20 cf 
the Calcutta Rent Act. The learned 
Ptisidv^ul by his order dated the 26th 
April /022 declined to take any acticn 
wh.9 on the complaint preferred 
by the petitioner on the ground that 
there is no procedure indicated in the 
Calcutta Rent Act 01 anywhere provided 
by law for holding a summary enquiry such 
as is referred to in section 20 of the Calcutta 
Rent Act The learned President in the 
coarse of his judgment points out that under 
section 23 ot the Calcutta Rent Act 
the koool Government was charged with 
the duty of making rules regulating the 
procedure to be followed m enquiries by 
the President of the Tribunal and in 
the exercise of the powers vested in them 
under section 23 of the Calcutta Rent Art 
the lyocal Government made a rale which 
rule was to the effect that the President 
of the Calcutta Improvement Tribunal in 
the matter of enquiries referred to in the Act 
should follow Die Cole of Civil Procedure 
as nearly as may be. The validity of this 
rale was discussed by this Court in the 
case of Gohordhonc Deis v Doolich.ind (1), 
and it was ruled by this Court that the rule 
referred to above being r, 4 made by .he 
lyOcal Government under the provisions oi 
section 23 of the Calcutta Rent Act was 
ultra vires. It appears that after the date 
of this decision by this Court the Loctl Go- 
vernment has amended the previous rule 
by adding to it a proviso to the effect that 
in making a summary enquiry under sections 
19 and 20 of the Act the President of the 
Tribunal shall follow as nearly as may be 
the proceduie tor conducting enquiry pres- 
cribed by the Code of Criminal Procedure. 
The learned President for the rea.sons given 
by him is,how'ever,o{ opinion that the amend 

(i) Oi Hid. Cas. 210; 25 C. \V. N 33 C. H 
32 J. 354; 48 C. 
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meat made in the previous rules by the lyocal 
Government does not tueel the diflScultics 
to which attention had been ])reviously 
called. In ]:)articular the learned President 
refers to the cjneslion as to whether, having 
regard to the provisions of section 5 (2) of 
the Code of Criminal Procedure read with 
section 29 of that Code, provision has been 
made by the Local Government in the rules 
which they have made for regulating the 
procedure to be followed in the summary 
enquiry under section 20 of the Calcutta 
Rent Act. 

We have examined the provisions of sec- 
tion 20 of the Calcutta Rent Act as also the 
provisions of sections 5 (2) and 29 of the 
Code of Criiniiial Procedure as also the sec- 
tions in Chapter XXII of the said Code, and 
for the reasons mentioned below we are of 
cpiiiion that the President of the Tribunal 
is competcut to hold summary enquiry 
referred to in section 20 of the Calcutta 
Rent Act under the provisions of Chapter 
XXII of the Code of Criminal Procedure. 

Section 5 of the Code of Criminal Proce- 
dure runs as follows:— ‘*'(1) All offences under 
the Indian Penal Code sUall be investigated, 
inquired into, tried and otherwise dealt 
with according to the pro\nsions hereinafter 
contained (2) All offences under any other 
law shall be investigated, inquired into, tried 
and otherwise dealt with according to the 
same provisions, namely, the provisions here- 
inafter contained as mentioned in section 
5 (i), but subject to any euictment for the 
time being in force regulating the manner 
or place of investigating, enquiry into, 
trying or otherwise dealing with such offences. 
Section 29 (i) states, subject to the provi- 
sions of seetion 44.7 any offence under any 
other law shall, when any Court is mentioned 
in this behalf in such law, be tried by such 
Courts/' 

The effect of these two sections, read with 
section 20 of the Calcutta Rent Act, is, as 
we untjerstand, this: — A specific offence was 
created by section 20 ot the Calcutta Rent 
Act. The Court which is to try the person 
charged with this specific offence is also 
mentioned in section 20 of the Calcutta 
Rent Act. Therefore, having regard to the 
language of s ctiou 29 (i). Criminal Pro- 
cedure Code, it would appear that the offence 
cieated under section 20 ot the Calcutta 
Rent Act shall in the events which have 


happened, namely, the Court which is to 
try the offence having been mentioned in 
section 20 of the Calcutta Rent Act, be 
tried by the President of the Tribunal, which 
is the Court mentioned in section 20 of the 
Calcutta Rent Act. Now, let us look at sec* 
tion 5 (2), Criiniiial Procedure Code. By 
vir ue of section 5 (2), Criminal Proc^^dare 
Code, an offei-ce created under any other 
law" that is, an offence cr. ated under sec-, 
tion 20 of the Calcutta Rent Act, shall be in- 
vestigate!, inquired, tried or otherwise dealt 
with according to the provisions of the Code 
of Criminal Procedure but subject to any 
enactment for the time being in force. The 
proviso indicated in section 5 (2), Criminal 
Procedure Code, need not be taken into con- 
sideration because of the fact that in the 
enactment which created the offence no 
special procedure is indicated and, therefore, 
it is clear from the combined operation of 
sections 29 and (2) of the Code of Criminal 
Procedure that the enquiry must be held 
according to the provisions of the Code of 
Criminal Procedure. 

j! Now. the question arises, according to what 
particular provisions of the Code of Criminal 
Procedure is the enquiry to be held . Section 
20 of the Calcutta Rent Act prescribes that 
the enquiry is to be a summary enquiry. 
Now. if one turns to the provisions of Chap- 
ter XXII of the Code ot Criminal Procedure, 
one finds that provision is made there for 
the holding of summary trials. There can- 
not be any manner of distinction between 
a summary enquiry and summary trial, and 
we think the provisions of Chapter XXII» 
Criminal Procedure Code, are applicable to 
cases which have to be enquired into sum- 
marily as indicated in section 20 of the Cal- 
cutta Rent Act. The learned President 
has observed in his judgment that Chapter 
XXII read with Chapter XXIII, Criminal 
Procedure Code, would appear to be appli- 
cable only to the classes of Courts mentioned 
therein. In this connection it is 
observed that, having regard to the pipo visions 
of section 29 read with section 5 (2), Criminal 
Procedure Code, the possibility of the appli- 
cation of the provisions of the Code 01 Cri- 
minal Procedure to Courts which are not 
mentioned specifically in the Code of Criminal 
Procedure is not excluded. For the reasons 
given above we think the learned President 
sboiUd have followed the provisions of the 
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Code of Criminal Procedure and should have 
held a summary enquiry for the purpose 
of determining the complaint preferred be- 
fore him under the provisions of section 20 
of the Calcutta Rent Act. 

The Rule is accordingly made absolute in 
the terms indicated above. The petition 
of complaint will be sent back to the learned 
President of the Tribunal to be disposed 
of having regard to the observations made 
above. 

Eel the records be sent down without 
delay. 

s. D. 

Rule made absolute. 


AIXAHABAD HIGH COURT. 

Second Civid Appeal No. 766 of 1920. 
January 29, 1923. 

Present:^Kt. Justice Eindsay and Mr. 
Justice Daniels. 

The CAWNPORE COTTON MILEvS Co., 

EiMITED — PLAINTIFF — ApPEIXANT 
versus 

The great INDIAN PENINSUEAR 
RAIEWAY — Defendant — Respondent. 

Railways Act {IX of 1890), ss. 77. 140 — Notice 
of suit — Service^Subordinate officer — **May** in 
section X40, meaning of. 

The language of section 140 of the Railways 
^ct is iznperauve and the word "'may'' in the sec- 
tion must be read as '"must." The meaning of 
the section is that where any notice or document 
has to be served on a Railway Administration 
that service must be made in one or other of the 
ways referred to in clauses (a), (h) and (c) of the 
section, [p. 616, col. i.] 

Great Indian Peninsula Railway Company 
V. Chandra Bai, 28 A 552; A. W. N (1906) loi; 
3 A. ly. J 329 and Great Indian Peninsula Rail- 
way v.Ganpat Rai, 10 Ind. Cas. 122; 33 A. 544; 8 A, 
E. J. 543. followed. 

Mahadeva Aiyar v. South Indian Railway 
Company » 69 Ind. Cas. 59; 45 M. 135; 14 L. W. 
684; 30 M. I4. T. 112; 42 M. I4. J. 202; (1922) A, I. 
R. (M.) 362; (1921) M. W. N. 878, referred to. 

A subordinate official entrusted by the Agent of 
a Railway Company with authority to dispose of 
daims brought against the Company is not em- 
powered to receive notice of suit such as is 
required by section 77 of the Railways Act. 
Therefore, a notice given to such an officer is not 
goad and snfficient within the meaning of the Act. 
cbl, 2.] 


Second appeal from a decree of the Sub'^ 
ordinate Judge, Cawnpore, dated the 28th 
April 1920. 

FACTS of the case appear from the fol- 
lowing order passed by the Court (Eindsay 
and Stuart, JJ.) on 21st March 1922 under 
O. XEI, r. 27, Civil Procedure Code 

‘'This appeal is against the dismissal 
of a suit brought by the plaintiff Com- 
pany against the defendant, the Great 
Indian Peninsular Railway Company, for 
damages on the allegation of loss of a 
bale delivered to the defendant Company 
to be conveyed from Cawnpore to Bombay. 
The facts appear to be as follows: — 

“Thelaintiff company delivered 26 bales 
of foot bandages to the E. I. Ry. Coy. at 
Cawnpore on the 26th of November 1918 
for despatch to Bombay over the line of the 
defendant Company. On the 15th of De- 
cember 1918 the consignment reached Bom- 
bay (it is alleged) one bale short. Corre- 
spondence followed between the plaintiff 
Company and the defendant Company. The 
plaintiff Company being unable to obtain 
satisfaction, instituted a suit on the 14th 
of November 1919 for damages in the Court 
of the Munsif of Cawnpore. The defendant 
Company filed a written statement on the 
15th of January 1920 in which it was stated 
that the suit was time-barred On the date 
of hearing, the iith of February 1920, the 
Attorney of the defendant Company put in 
an objection that no notice of a claim for 
compensation had been served within six 
months of the date of delivery for carriage. 
Upon this objection the Munsif dismissed 
the suit. The dismissal was upheld by the 
Subordinate Judge. The plaintiff Company 
has come up in second appeal here. 

•'The position taken by the plaintiff Com- 
pany appellant upon this point is as follows. 
In the first place, it is alleged that the Agent 
of the G. I. P. Ry. Coy. had appointed a 
Deputy Traffic Manager to consider all 
claims under Rs. 1,000, that, in these 
circumstances, notice had been duly 
served as required by section 77 of 
Act IX of 1890 upon the Railway Ad- 
ministration through this Deputy Traffic 
Manager, and, further, that the plaintiff 
Company had been prevented from making 
a claim of any kind for compensation for 
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loss within six months of the date of delivery 
for carriage, inasmuch as the Railway Autho- 
rities had refused to give them definite in- 
formation as to whether there had or had not 
been a loss until more than six months had 
expired from the date of delivery for car- 
riage. A third point was also raised, that, 
as a matter of fact, the Agent had received 
notice of the plaintiff Company’s grievance 
within less than six months from the date of 
delivery for carriage through the Deputy 
Traffic Manager whom he himself had 
appointed. 

“ When we examined the appeal on the 
merits we found that there was practically no 
material upon which to decide these three 
points. The plaintiff Company had not 
produced more than a very small portion 
of the correspondence. The defendant Rail- 
way Company had produced no evidence at 
all. Ordinarily, the plaintiff Company should 
have b.eii made to suffer for this omission, 
but on the merits of the case, their omission 
to produce full evidence is excusable. As 
has already been noted, the defendant Rail- 
way Company did not raise the pica that 
the suit was bad in the absence of notice 
until the very day of hearing. The plaintiff 
Company urges that if that plea had not been 
raised it would hardly have been necessary 
to x>ioduce the correspondence or the rules 
under which the Deputy Traffic Manager^ was 
appointed to receive these claims. There 
is weight in that argument. It is absolutely 
necessary that we should have before us the 
correspondence and the rule, and we, there- 
fore, pass the f llowing order under O. XDI, 
r. 27. The plaintiff-appellant shall be per- 
mitted to produce the following additional 
evidence : — 

“ (1) All letters received from the defend- 
ant Company not already filed. 

“ (2) Proved copies of all letters sent by 
them to the defendant Company if the 
ori inals are not produced by the defendant 
Company after notice. 

“ The defendant Company will be at 
liberty to produce ^ 

“ (i) All correspondence received by them 
from the plaintiff Company. 

(2) Proved copies of all letters sent by 
them to the plaintiff Company if the originals 
are not produced by the plaintiff Company 
after notice.. . . 

*'It win also be open to the plawtin Com- 


pany to produce evidence as to the rules by 
which the Deputy Traffic Manager is author- 
ised to receive all claims on behalf of the 
Company and as to communication of their 
complaint by the Deputy Traffic Manager 
to the Agent. 

“We sh^ be ready to consider applications 
from either party for the production of fur- 
ther evidence relating to the question of 
notice. 

“The matter will be put up again before 
this Bench within a month for further 
orders. 


Dr. K. N. Kaiju, for the Appellant. 

Mr. Ladli Prasad Zutshi, for the Re- 
spondent. 

JUDGMENT.— This case has been before 
a Bench of this Court previously and the facts 
are all set out in an order of the 21st March 
last. By the order which was passed on 
that date it was directed that certain fur- 
ther evidence should be produced before 
this Court in order to enable us to deal with 
the particular question which was raised 
Both parties have filed documentary evi- 
dence and the case has now been argued 
before us. 

It is not necessary to re-state the facts 
which are all set out in the order of the Bench 
of the 2 1st March last. The suit was a suit 
brought by the Cawnpore Cotton Mills, 
Limited, against the Great Indian Peninsular 
Railway. That suit has failed in both the 
Courts below on the ground that no notice 
as required by section 77 of the Railways 
Act, Act IX of 1890, was served upon the 
defendant Company, and the only question 
which is now before us is whether both the 
Courts below were right in so holding or 
whether from the evidence before us it can 
be taken that there was due and proper 
service of the notice required by section 77 
upon the defendant Railway Administration. 

We have been referred to a number o 
cases which have been decided by the variou 
High Courts, and Dr. Katju,who has argued 
the case very ably on behdf of the appellant, 
has laid particular stress upon a ruling of the 
Madras High Court which is reported as 
Mahadeva Aiyar v. South Indian Railway 
Company (i). 

e 69 Ind Cas 59; 45 M 135; 14 L. W 684; 30 
T. 112; 42 M. ly. J. 202; (1922) AI.R. (M.) 362J 
(1921) M. W. N. 879, 
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It has bc‘eu here at one staj^e 

oi thi ar;^aim.ail tliat, a matter of law, no 
notice was iK\\;ssary in 'his cas-\ \Vs‘ need 
lut refer to this coatentiou any further than 
to s ly that the plea on which it is based was 
not raised in any of the Courts below, and, 
havin’ regard to the frame of the plaint it 
d es not seem to us to be possible for the 
le ir jod Counsel for the appellant to \nth- 
»]*vw his ca^e from the purview of section 7/. 
j c t; clear, threfore. that in order to enable 
a biht for this claim to be maintained the 
notice which was required Ivv' section 77 
was necessary. 

We next come to the provisions of 
section i jo of the Railways Act which lay 
down the manner in which notices or docii- 
]iients reciuired to be serv ed on the Railway 
Administration may be served. vSome argu- 
ment was addressed to us as to the proper 
interpretation of the word ‘hnay” in this 
section. There is some authority in support 
of th.‘ argument that the word ‘hnay" must 
not here be read as “ must" to be found in 
the judgment of one of the learned Judges 
composing the Full Rench which dealt with 
the cas ‘ to wliich we have already referred. 
55 o fa ’* as this Court is concerned, we are bound 
hy the decisions in Gi^eat In iiun Peninsula 
Railway Company v. Chandra Bai (2) and 
Great Indian Peninsula Railway v. Ganpat 
Rai (3). In both these cases it was hJd, 
and we agree, that the language of section 
140 is imperative and that the word “ may" 
must be read as "must." What the sec- 
tion lays down is that where any notice or 
document has to be served on a Railway 
Administration such service may be had in 
one or other of the three ways. The meaning 
of t ie section clearly is that service must be 
made in one or other of the ways referred 
to in clauses ( i) , [b) and (e) of the section. 

In the present case, therefore, we have to 
consider, whether the notice of suit in this 
case was served in one or other of these ways. 
It is not contended that there was any service 
of notice in the manner prescribed either by 
clause (b) or clasue (c) of the section; it re- 
mains to be determined whether there was 
a service under clause (a), that is to say, by 
delivery of the notice to the Manager or 
Agent. 

(2) 28 A. 552; A.W.N. (1906) loi; 3 A. h . J. 329. 

(3) 10 lad. Cas 122; 33 A 34^; 8 A, I<. J. 543. 


We haw been referred to the correspond* 
cu e which passed between the parties 
witlj relation to tins claim and the first tiling 
that emciges from a perusal of these do^'U- 
inents is that no direct communication was 
made by the plaintiff to the Agent of the 
G. I. P. Ry. before the 5th of August iqig. 

J t m V/ be mentioned that this notice, which 
was sent on the date just mentioned, was sent 
after the expiry of six months from the date 
on which the goods were delivered to the 
Railway for carriage (the 26th November 
ior8). 

It has, however, been argued before us that 
the cores]>ondence wliich has been now filed 
in this case and the evidence of the Agent 
which was taken upon commision in the 
shape cf interrogatories show, that 1 he author* 
ily to deal with claims against the Railway 
Company had in certain instances been de- 
legated to another official who is described 
in the correspondence as the Deputy Traffic 
Manager "Commercial.'' 

It is no doubt proved that notice ot the 
claim of the plaintiff Company was given 
to this official, for there are on record 
copies of correspondence which passed 
between him and the Company. It is 
argued, therefore, that inasmuch as this 
official had notice of the claim whi.h 
the plaintiff Company intended to biing 
that notice was good notice uf <1 ^h^ Age t, 
inasmuch as the Deputy Traffic Manager 
"Commercial** had been appointed by the 
Agent of the R lilway for the purpose of 
disposing of these claims. 

It is one thing to say that this subordinate 
official had been entrusted with authority 
by the Agent to dispose of chims brought 
against the Company and another thing ir 
say that there was delegated to him the pc - 
wer to receive a notice of suit such as ir 
required by section 77 of the Indian Railways 
Act. The two cases are not obviously the 
same and we, therefore, hold that no notice 
given to the Deputy Traffic Manager "Com- 
mercial*' of the G. I. P. Railway, Bombay, 
was good and sufficient notice within the 
meaning of the Act. 

Dr. Katju has referred to the printed 
post card which was receiv d by the plaintiff 
Company in response to the notice gjven on 
the 5th August 1919. In this notice it i , 
indeed, st ited that the claim had been refer- 
red to Gieneral Tralee ]Si!(aiiager wbo bad 
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full power.*5 to deal with such matters on 
behalf of the Company and by this post-card 
the plaintiff Company was invited to send 
any further communications on the subject 
of their laim to the Getieral Traffic Manager. 
We do not think the terms of this document 
advance the plaintiff's case any further. 
AU that is stated is, that the General Traffic 
Manager has authority to deal with the 
claims. That, in our opinion, does not indi* 
cate that the General Traffic Manager, or 
any one who was subordinate to him in his 
office, had authority to receive the statutory 
notice which the Act prescrib.-s. 

We think, therefore, that the decision of 
the Courts below on the legal point is a cor- 
rect one. We arc, however, entitled to say 
that this is a case of distinct hardship and 
is a case which unfortunately arises on many 
occasions. There can be no doubt tliat many, 
if not all, of the Railway Administrations in 
India have given the public to understand 
that claims in respect of losses incurred on 
the Railway are to be dealt with by one or 
other subordinate officer of the Adniinistra- 
tion, and no doubt many jicople are misled 
by noti('es of this kind and fail to consider 
that, in order to maintain a suit against the 
Railway Administration, it is imperative 
that a notice under section 77 sliould be 
served upon the Railvva>' Administration and 
screed in one or other of th ^ modes laid down 
in section 140. It is unfortunate that so 
many of these cases arise in the Court'-*, but^ 
as the law stands, we are unable to relieve 
plaintiffs who find themselves in this un- 
favourable position. The law is clear and if 
it has to be observed the plaintiff’s suit must 
fail. We, therefore, hold that this appeal 
fails and we dismiss it accordingly with 
costs including in this Court fees on the high- 
er scale. 

s. D. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 

Civil RkvIvSion.s Nos. 120, 121, ani> 12 1 
of 1922. 

February 2, 1923. 

Present : — Mr. Justice I^indsay. 

RAM NARAIN— Applicant 
versus 

HARBANS SINCfH—OpposiTE PAKi v. 

Cunt Procedure Code {Act V oj 190^). ii 5 '^ 

Criminal Procedure Code (ActV of 1898), 5, 195 
(6) -Sanctum to prosecute refused by Munsif but 
given by I h strict Judge — Pevision. 

^\’^hc^e sanction to prosecute has been refused 
by a Munsif and given by a District Judge under 
section 195 [b) of the Criminal Procedure Code, 
an application for revision of the District Judge’s 
order is governed hy the provisions of section 
1 13, Civil Pio*. edure Code, and not by the provi- 
sions of section 195 (<'>). Criminal Pocedure Code. 

Civil revision from an order of the 
District Judge, Allahabad, dated the 
6th .September 1922. 

Mr. Kuntuda Prasad, for the Applicant. 

Mr. Gulzari Lai, for the Opposite Party. 

JUDGMENT. — These three applications 
are directed against an order of the District 
Judge of Allahabad granting sanction for 
the prosecution of the applicants, Ram Narain, 
Gopi Ram and Badri Prasad, under section 
193 of the Indian Penal Code. The pro- 
ceedings arose out of a civil suit for pre- 
emption in which Ram Narain was a de- 
fendant and in which the other two persons, 
Gopi Ram and Badri Prasad, appeared as 
witnesses. 

Application was made to the Munsif for 
sanction to prosecute these three persops. 
The Munsif refused sanction. An applica- 
tion was then made to the District Judge 
under section 195 (6) of the Code of Criminal 
Procedure. The learned District Judge has 
granted the sanction. 

If these applications which are now before 
me are to be treated as applications in 
revision they are governed by the provisions 
of section 115 of the Code of Civil Procedure 
and on that footing the learned Counsel 
for the applicants has not been able to 
satisfy me that the Court below has either 
exercised a jurisdiction not vested in it 
cr has failed to exercise a jurisdiction 
or has acted in the exercise of its jurisdic- 
tion illegally or with material irregularity. 

Independently of this, however, it has been 
contended that the applicants have a light 
to come to this Court uuder the 
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of section 195 (6) of the Code of Criminal 
Procedure. On this point there is the 
authority of a Bench ruling of this Court 
reported as Baran Barai v. Mata Prasad (i) 
that no such application will lie to this 
Court. The facts in that case were pre- 
cisely similar to those in the present case. 
The applications fail and are dismissed 
with costs to the opposite party. 

s. D. 

Application dismissed, 

(i) 25 Ind. Cas. 528; 36 A. 469; 12 A. I/. J, 821; 
15 Cr. Iv. J. 616. 


LAHORE HIGH COURT. 

SiCCOND CiVTt ApPEAI. No. 814 OF I922. 

November 24, 1922, 

Present: — Mr. Justice Harrison. 

BHAG SINGH— PLAINTIFF— APPEtlANT 
versus 

KHUSHAL SINGH and others— 
Defendants — Respondents. 

Shamilat — Occupancy tenant — Adverse posses^ 
sion. 

An occupancy tenant who occupies a portion of 
the s/jawi^aHand with the consent or acquiescence 
6f the proprietors for agricultural purposes cannot 
be disturbed in his possession so long as he remains 
a tenant in the v^age and uses the site for the 
purpose for which it is given, but if he diverts the 
site to other purposes, for instance, to build upon, 
and disclaiming the title of the proprietors sets up 
an adverse title in himself, he forfeits his rights 
of user and is liable to ejectment at the suit of the 
proprietors. 

Bhani v. Bhag Mai, 65 P. R. 1885, followed. 

Second appeal from a decree of the 
District Judge, JuUundur, dated the 20th 
January 1922, reversing that of the Munsif, 
First Qass, JuUundur, dated the i6th 
November 1921. 

Lala Badri Das, R. B., for the Appellant. 

lyala Faqir Chand, for the Respondents. 

JUDGBCE^. — Bhag Singh, an occupancy 
tenant in viUage Kandolah, brought this 
suit against two of the proprietary body, 
asking for an injunction restraining them 
from interfering with him or preventing 
him from building a wall round a vacant 
site within the abadi. The suit was dis- 
missed by the learned District Judge after 
eondidering aU the evidence produced by 
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the plaintiff on finding that, although he 
had established long user and although he 
had shown that he himself had leased the 
vacant site to others on three occasions, 
he had not established his title, or, in other 
words, that the plaintiff had failed to estab- 
lish any adversity or any overt act against 
the landlords. He appeals, urging that the 
uninterrupted user and the rent-deeds prove 
his title and a totaUy new point that as an 
occupancy tenant residing in the village he 
is entitled by custom to build a wall where- 
ever he chooses. The only point before 
the lower AppeUate Court was whether 
phaintiff had proved his title to the land in 
suit and this is the only point which I pro- 
pose to decide. 

The case is precisely similar to Bhani v. 
Bhag Mai (i) where it was held that an 
occupancy tenant who occupied a portion 
of the shamilat land with the consent or 
acquiescence of the proprietors for agri- 
cultural purposes cannot be disturbed in his 
possession so long as he remains a tenant 
in the village and uses the site for the pur- 
pose for which it was given ; but if he diverts 
the site to other purposes, as for instance, 
to build upon, and disclaiming the title of 
the proprietors sets up an adverse title in 
himself, he forfeits his rights of user and is 
liable to ejectment at the suit of the pro- 
prietors. 

Here the plaintiff has placed a hchia on 
this vacant site and has used it. He has 
also had three deeds executed by tenants in 
his favour, but as none of these were register- 
ed there is nothing to show that the landlords 
received any notice of his claim to be en- 
titled to let the site. All that they knew 
was that he and his father and others made 
use of this vacant site, the use being very 
similar in nature to that described in Framji 
Cursetji v. Goculdas Madhowji (2), and there 
was no sort of overt act of adversity until 
the time when the plaintiff began to build 
his wall. I find that it is clearly established 
by the circumstances that the possession 
from the very start has been permissive, and 
that there has been no adversity whatsoever. 

I, therefore, dismiss the appeal with costs. 

K. Appeal dismissed, 

(1) 65 P. R. 1885. 

(2) 16 B. 338; 8 Ind. Dec, (n. s.) 703. 
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SITA RAM V. HAR SAHAI. 

ALLAHABAD HIOH COURT. 

Second Civii, AppeaeNo. 1212 op 1921. 

January 18, 1923. 

Present: — ^Mr. Justice Gokul Prasad. 

SITA RAM— Defendant— Appeixant 
versus 

HAR SAHAI — Peaintiff — Respondent. 

Partition proceedings — Compromise effected pend- 
ing proceedings — Compromise given effect to by 
Revenue Court and acted upon by parties — Regis- 
tration Act (XVI of 1908). 5.17 — Compromise — 
Registration — “ House**, meaning of. 

An agreement of partition, if acted upon, is 
admissible and binding, even if it is unstamped 
and unregistered, and a party to it cannot be allow- 
ed to resile from it. fp b2o, col, i,] 

Raghubans Mani Stitgh v. Mahabir Singh, 2 AA^. 
J. 564: 28 A. 78; A.W. N. (1905) 105, Paldeo Singh 
V. Udal Singh, 58 Ind.Cas 732; 18 A. L. J. 877; 2 U, 
P.I/.R. (A) 202; 43 A. I and Parbati v. Naunihal 
Singh, 3 Ind. Cas. 195; 6 A. L. J. 597; 10 C. L. J. 
121; 13 C. W. N 983; 5 M. L. T 427; II Bom. I,. R 
878; 31 A. 412; 36 I. A. 71; 19 M. L. J. 517 (P. C.), 
teferred to. 

If, pending an application for partition in a 
Revenue Court, the parties effect a compromise 
and the Revenue Court gives effect to that com- 
promise by making it part of the order in 
mutation and the parties take possession of the 
divided property in accordance with it, the com- 
promise IS admissible in evidence, though it is 
neither stamped nor registered, inasmuch as 
such a compromise does not by itself create any 
title in the parties but is only an information 
given to the Revenue Court of the compromise at 
which the parties have arrived out of Court, 
[p. 620, col. 1.] 

In its ordinary acceptance the term “house*' is 
not confined only to the site, excluding the 
materials, [p. 620; col. i.J 

Second appeal fro 11 i a decree of the Dis- 
trict Judge, Mainpuri, dated the 24th of 
June 1921. 

Messrs. Haribans Sakai and Krishna Bc- 
hari Lai Nigam, for the Appellant. 

Mr, Ambika Prasad for Mr. Badri Narain, 
fo r the Respondent. 

JUDGMENT. — This is a defendant's ap- 
peal arising out of a suit for an injunction 
restraining the defendant from demolish- 
ing a certain house and removing its ma- 
terials and for Rs. 385 as damages due to 
the demolition of a part of the house and 
the removal of the materials thereof by the 
defendant. The plaintiff's case was that the 
parties were members of a joint Hindu family 
owning a certain number of villages and other 
properties, that in the year 1920 an appli- 
cation for partition of the Zemindaiy was 
made in the Revenue Court. That pending 
this application there was a private settle- 
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ment by mutual consent and the village 
Chatkapur in which the property in dispute 
is situate came to the plaintiff with shares 
in certain other villages and the remaining 
properties were allotted to the defendant, 
that the compromise was brought to the 
notice of the Revenue Court by an applica- 
tion dated the i6th of April 1920 and by 
an order dated the 30th of April 1920 the 
Collector confirmed the partition made ac- 
cording to this compromise, that by virtue 
of this compromise the dwelling house of the 
other side and the other houses in the village 
came to the plaintiff's share and this parti- 
tion was to take effect from the i.st of July 
1920, the beginning of the next agricultural 
year. That the defendant dishonestly on 
the 30th of May 1920 commenced to demo 
lish a part of the dwelling house, called the 
baithak, pulled down certain walls and re- 
moved a large quantity of bricks and this 
gave rise to the present suit. The defence 
pleaded was that the land only was partition- 
ed under the compromise which did not 
refer to the house property in the villages 
and the Revenue Court could not partition 
them and that by this partition the plaintiff 
acquired no right in the buildings or the 
materials. It was further contended that the 
compromise, dated the 16th of April 1920, 
was neither stamped nor registered and was 
consequently inadmissible in evidence The 
Trial Court came to the conclusion that the 
partition referred to the land only and the 
Revenue Court had no jurisdiction to divide 
buildings or materials. On other points 
also it came to a conclusion favourable to 
the defendant and dismissed the suit. On 
appeal the learned Judge of the lov/er Ap- 
l^ellatc Court has come to the ccncl?ision 
that the compromise did not require either 
stamp or registration and decreed the claim 
of the plaintiff with Rs. 208-4-6 as damages. 
The defendant comes h-^re in second appeal 
and his first plea is that the Courts below 
have not decided whether the building in 
dispute was a residential house or not, (2) 
that the construction of the compromise by 
the lower Appellate Court was a wrong one 
inasmuch as the same did not deal with the 
buildings and (3) that the unstamped and 
imregistered compromise was not admissible 
as evidence oi the plaintiff's title. The 
learned Vakil for the appellant has not been 
quite able to explain to me how the question 
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whether the hoitse in dis'^ uie vvas residential 
house or not affects the case. The cotnpro- 
niise dealt with all the houses situated in 
the village Chalkapur mentioning th( rosi* 
dential liCUbC fiist and the other houses 
afterwards, so that if that compromise is 
iidmissible in evidence the title in nil the 
houses whether residential or not passed 
the plaintiff. This ground of appeal, thcie- 
fore, fails. Coming to the question of con- 
fjvTuction of the compromise it certainly docs 
deal with all the houses residential or other- 
wise and would not, in the ordinary accept- 
ance of the term ‘house’, exclude the materials 
and be confined to the* site only. Tliis 
obj ection ah:o i s untenable. The third obj ec- 
tion is that the unstamped and unregistered 
compromise wliich was not made part of any 
order is inadmissible in evidence. This com- 
promise has certainly been made part of the 
\iiKt order in mutation (see the order of the 
Collector dated the 30th of April i()2o). 
The finding of the lower Appellate Court 
is, that this compromise has been acted tipon, 
the Revenue Court has given effect to it and 
the jjarties have been in possession of the 
divided property in accordance with the 
terms of that agreement. This compromise 
does not by itself create an>' title in the par- 
ties. It is only an information giv^en to the 
Revenue Court of the compromise at which 
the parties had arrived out of Court. ' Under 
the.se circumstances the document was ad- 
missible in evidence, and the comi>romise 
having been acted upon the defendant cannot 
be allowed to resile from it. [See the cases of 
Raghubuns Mani Singh v. M ahabir Singh (i) 
Baldco Singh v, Udal Singh (2)j. Even 
an oral agreeinent of partition act^d upon 
by the parties, and admitted by them had 
been held to be binding [«ee the case of 
Parbaii v. Naunihal Singh (3).] Under 
the circumstances of the ca«e the 
judgment of the low^er Appellate Court 
seems to be a correct one. I, therefore, 
dismiss this appeal wnth costs. 

s, r. Appeal dismissed, 

(1) z A. L. J 564; 2S A 78; A. W. N (i(>03) i<)5. 

(2) 58 Ind.Cas. 732; 18 A. b J. 877; 2 U.P. It.K. 
(A) 202; 43 A. I. 

(3) 3 Ind. Cas. 195; 6 A. U J 597 ’r 10 C.L. J 121; 
J3 C, W. N 983; 5 M. L. T 427: n Born. JL. R 878; 
31 A 412; 36 I. A. 71; 19 M. Lf, J 517 (P. C). 
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ALLAHIBAD HIOB OOUitT. 

vSkcond Crvrn Apphat, No. 1328 op 19:1. 

January 23, 1923,. 

Pyesen/r -Mr. ju;ti e T)unie}3. 

IinhAS RAl -DKKKNDANr — ArPETJ.ANT 
versus 

V, vSOHANI/AJ, — PlAIKTIFF -Rkspondent* 

Sfyrcific Rdicj Jrl { I of 1877), .v. 54, i/l, (s)-** 
ye^Hiyiiig use oj hiunmer '-Noise — Com- 
iort of next door neighbour i nteyf eyed Injunc- 

tion. 

A person living in a manufacturing town cannot 
expect the same freedom from noise as a person 
living in the country. But if in a town a person 
opens a bu.siness in the course of which hammers 
hive to he used and the u?e of hammers 
causes noise which materially interferes with the 
comfort of his next door neighbour, he can be 
re.straine(l by an injunction from carrying on the 
business in the process of which hammers are used. 

Second appeal against a decree of the 
Second Additional J udge, Aligarh, dated the 
19th of May 1921. 

Mr. Nehal Chani for Mr. Patina Lai, for 
the Appellant. 

Mr. G. Banerji for Mr. P. L. Banerji, 
for the Respondent. 

JUDGMENT* — 'J'his appeal arises out 
of a suit for an injunction to restrain the 
defendant from carrying on busin ss of 
repairing and manufacturing iron pans 
in a room adjoining the plaintiffs’ residential 
house. The suit has been decreed by tiie 
Court below. Th.^ facts found a'e th.it 
the plaintiff and defend mt are next-door 
neighbours with only a partition b tween 
their tw' ) houses. The defendant I as 
comm meed business for making iron pans 
for the manufacture of sugar in his house. 
In the course of his business the pans 
have to be hammered, and hammers 
weighing two seers and more are Uf,ed 
in the process. The learned Distiict Judge 
has found, and on the fact^ the tinding is 
incoitestably right, that this hammering 
cans noise which materially interferes 
with the comfort of thi plaintiff in the 
occupation of his house, and which 
srfficient to entitle the plaintiff to an in- 
junction. It is pleaded on behalf of the 
appellant that the hammering only takes 
place in certain months of the year, but 
this does not affect the plaintiff’s right to 
an injunction. The case, as is pointed 
out by the respondent's learned Pleader, 
is almost predsdy the case which is men- 
tioned in illnstratiQn (i) to section 54 of 
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the Specific Relief Act. My attention has 
be:;n called to an English case in which it 
w s held that a person living in a manufac- 
turing town cannot expect the same free- 
dom from noise as a person living in the 
c Jiintry, Tliis is a perfectly correct principle^ 
)t it do.s not justify a business which 
iiiv. Ives a violent hammering ( 11 iron in 
a room se^^arated only by a partition wall 
fr m the house of the plaintiff. The 
julgmenl of the Court bel w is correct 
aiivi I dismiss the appeal with costs. 

S. V 

Appeal dismissed. 


PRIVY COUNCIL. 

Apbeai, i^rom the Patna High Court. 
December 20, 1922. 

Present : — Lord Phillimore, Lord Carson, 
Mv. Ameer Ali, Sir Lawrence Jenkins 
and Lord vSalveseii. 

Bihl AKHTARI BJvGAM— Appellant 
versus 

DILI AN ali -Respondent. 

?¥Juhanunadan Jmw— S hiah (hnamia) sect-- 
^Li:.ce'jSin)i — Davuhtcr^s descendants and collatcv'ih — 
Diri'Ct heir disnuuhfied — Succession of next heir, 
wheiJur barred — Construction of document — Deed of 
wakf Heir, " meniumi oj. 

Under the Shiah Daw daughter’s child ton and 
descendants are not excluded from iuhcTitan:e 
in favour of agnatic collaterals ; nor does 
a disqualifying cause which excludes the direct 
heir from taking the inheritance form a bar, under 
the Muhammadan I^aw, to the succession of the 
next heir, the heir presumptive, 'jj. 023, col. 1.] 

A wakfnama executed by a Mussulman belong- 
ing to the Shiah (Imamia) sect, after declaring a 
certain iudividual to be the mutwalli of the dedicat- 
ed property proceeded, "In the case of the death 
or dismissal of the mutwalli, if any heir belonging 
to the Imamia sect and competent enough to ad- 
minister the wakf property be not left to the mu*- 
waJli, selection shMl be made of a competent per- 
.son from among the heirs of me, the executant.” 
The mutwalli died and was succeeded in the office 
by his widow. The widow too died, survived 
by a daughter and a grand-danghter. The daugh- 
ter was found to be non compos mentis and the 
plaintiff, a son ot the author of the wakf, claimed 
that, as the direct heir to the widow was insane 
and incompetent, the governance of the wakf 
bad pis*fted to the line of the dedicator: 

hP’ D the claim, that under the wakp 
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nama so long as the deceased mutWuUi iclt un heir 
competent to inherit to him and otherwise qualified 
to administer the wahj, the office of mutwalli could 
not revert to the dedicator’s heirs and that the word 
** heir ” used in the wakjuama was not confined 
strictly to a person entitled to take in direct 
succes.sion to the deceased mutwalli, [p. 623, col. 2.J 

Appeal from the judgment of the Patna 
High Court. 

Mr. De Gruylher, K, C, and Dr. Majid t 
for the Appellant. 

Mr. Hvam for the Respondent. 

JUDGMENT. 

Mr. Ameer Ali. — The question for deter- 
mination in this appeal lies within a very 
small compass, and turns upon the cons- 
truction of the word waris or “ heir ” used 
in a imkfnaniii or deed of dedication, exe- 
cuted by one Mir Imam Bux on the 5th 
May 1874. It appears that Imam Bux 
had a stei:)-vsister, Bibi Peary Begum, who 
died in 1873. vShe left no heir entitled 
under the Muhammadan Law to her inherit- 
ance, excepting the half-brother, Imam 
Bux. Peary Begum appears to have 
brought up as foster sons two boys named 
respectively Mian Mehdi Husain and Mian 
Tasaduk Husain; and on the death of Peary 
Begum disputes arose between Imam Bux 
and these two young men re.specting the 
property left by her. The.se disputes were 
compromised, and on the 5th May 1^74 
Imam Bux, as owner of the property left 
by Peary Begum, executed the wakfnama 
on which the present suit is brought. The 
])arties are governed by the Shiah (Imamia) 
Law. 

By this document he dedicated a part of 
the property to various religious purposes, 
including a nicsque and a khankah, and 
appointed Mehdi Husain to be the mutwalli 
or curator thereof. He similarly dedicated 
another part of the property to identical 
objects, and appointed Tasaduk Husain 
to be the mutwalli of this imkf. He also 
appointed his own son, Syed Amj ad Ali, as 
naib or deputy mutwalli, Th provision 
relating to the inanagement of the two wahjs 
is as follows : — 

The management > including the collec- 
tion of the entire wakf estate, the distribu- 
tion of the allowances to the persons receiv- 
ing the same, both in perpetuity and for 
life, the appointment and dismissal of ser- 
vants, and the payment of Oovermneut 
revenue, shall be made in consultation 
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with all the three persons, viz^ the two mut- 
Wallis and the naih mutwaUi named above. 
The mutwalli Syed Mehdi Husain shaU be 
at liberty to appoint on his own authority, 
and at any time he pleases, a competent 
person as his assistant mutwalli for the 
efficient management of the affairs of the 
tauUat” 

Regarding the application of the income 
of the wakf Imam Bux made the following 
provisions : — 

** All the three persons together will, from 
the savings of the wakf property, continue 
to pay the allowance for the maintenance 
of all persons named herein below, viz., those 
for whom it is fixed in perpetuity, generation 
after generation, and those for whom it is 
fixed for life only -those for whom the allow- 
ance is fixed to be paid for ever, shall conti- 
nue to get it from the above income as long 
as their lives continue while those for whom 
it (the allowance) is fixed for life only shall 
get it until their death. Out of the savings 
of the income of the wakf estate Syed Mehdi 
Husain, the mutwalli of the masjid and the 
khankah at Bhagalpur, shall receive an 
allowance of Rs. 5^^ mensem; Syed Pasa- 
duk Husain, the mutwalli of the imambara 
at Bhagalpur, the masjid at Mohanpur, and 
the imambaras at Pirpainti, etc., mentioned 
above, an allowance of Rs. 20 per mensem; 
and Syed Amjad Ali, the naib mutwalli, an 
allowance of Rs. 10 per mensem, for the 
efficient discharge of their duties as mut- 
walHs and fiaib mutwalh, and for manage- 
ment of the endowment properties.*' 

Mehdi Husain died in 1876, and on his 
death his widow, Umda Begam, succeeded 
to the tauliat or governance of the wakf 
that had been entrusted to him under the 
wakfnama. Umda Begum died on the 15th 
May 1912 survived by a daughter named 
Mohamdi Begum and a grand-daughter, 
the present appellant. In the ordinary 
course and in accordance with the provisions 
of the wakfnama, the daughter would be 
entitled to the tauliat, but she was found 
to be non compos mentis. The grand-dau- 
ghter thereupon claimed the office of mut- 
walli. The plaintiff, Diljan, a son of Imam 
Bux, disputed her title, alleging that as 
Mohamdi Begum, the direct heir to Umda 
Begum, was insane and incompetent to be 
the mutwalli, the tauliat had passed to the 
line of the dedicator. The Revenue Court 


accepted Akhtari Begum's claim, and she 
obtained possession of the wakf estate held 
by her grandfather. 

The present suit to oust the defendant 
from the governance of the wakf was insti- 
tuted by Diljan on the 13th March 1914 
in the Court of the Subordinate Judge of 
Bhagalpur. The defendant, Akhtari Begum, 
denied the plaintiff's title, and asserted that 
as the next in the line of descent, according 
to the Shiah (Imamia) Uaw, owing to her 
mother’s incompetency, she was entitled 
to the tauliat under the wakfnama. 

The Subordinate Judge, after a careful 
examination of the language and the pro- 
visions of the wakfnama, held against the 
plaintiff’s claim and dismissed the suit. 
He summed up his finding in the following 
words : — 

There cannot be any doubt that the 
defendant is a competent person to hold 
the post of a matwalli. She is a literate 
woman, and she can understand accounts. 
Moreover, when her grandmother, Umda 
Begum, who was illiterate, could be con- 
sidered competent for that, the defendant 
is much more competent. She lives at 
Bhagalpur for the most part, and she can 
always have the help of her husband. This 
issue, viz., the issue as to competency, is 
found in defendant's favour." 

On appeal to the Patna High Court by 
the plaintiff, the learned Judges took a 
wholly contrary view. They thought that the 
word " heir " used in the wakfnama applied 
strictly to the person entitled to take in 
direct succession to the deceased mutwalli. 
In coming to this conclusion they seem to 
have placed somewhat undue reliance on 
the words warts sharye " or '' legal heir," 
used in another part of the document. They 
thought the expression “legal heir" indi- 
cated that the wakf meant that the tauliat 
should go to the direct heir of the deceased 
mutwa li, and if such heir was incompetent 
it was to revert to the dedicator or his heirs. 
They accordingly held that on the death 
of Umda Begum, her daughter being of 
unsound mind, the descent in the line of 
Mehdi Husain ceased, and the wakf reverted 
to Imam Bux's heirs, and they accordingly 
reversed the order of the Subordinate Judge 
and made a decree in favour of the plaintiff, 
Diljan. In this connection it should be 
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noted that under the Shiah Law daugh- 
ter's children and descendants are not 
excluded from inheritance in favour of 
agnatic collaterals; nor does a disqualifying 
cause which excludes the direct heir from 
taking the inheritance form a bar, under 
the Muhammadan Law, to the succession 
of the next heir, the heir presumptive. The 
grand-daughter is thus as much a legal 
heir under the Shiah Law as the daughter. 
Their Lordships are of opinion that the learn- 
ed Judges of the High Court, in coming to 
the conclusion at which they arrived, over- 
looked the passage in which Imam Bux 
Imd down the rule providing for the succes- 
»on to the office of mutwalli. That rule 
is in these terms : — 

In the event of slackness, neghgence or 
discovery of misappropriation on their part, 
I or my heirs shall be at liberty to dispense 
with the services of the said mutwalli, and 
in case of death or dismissal of any mutwalli, 
if any heir belonging to the Imamia sect 
and competent enough to administer tlie 
wakj property be not left to the mutwalli, 
the naib mutwalli shall succeed him as mut- 
walli, and a naib mutwalli shall be appointed 
from among his {naib muiwalWs) heirs. In 
the event of no heir of the mutwallis and the 
naib mutwaUi being found fit to manage 
the wakJ property, selection shall be made 
of a competent person from among the heirs 
of me, the executant. If, God forbid, no 
heir of mine near or remo.e be found, the 
authorities for the timj being shall be com- 
petent to appoint a suitable person belong- 
ing to the Imamia sect to administer the 
wakf property mentioned above. But so 
long as the mutwaUis and the naib mutwalli 
aiore^>aid shall mauuge the affairs of the wakf 
estate faithfully and efficiently, no one shaU 
question (the tenure of the offices by the 
mutwallis) or be compctanl to complain, 
{mgt their dismissal, nor shall they be 
dismissed) unless the complaint is substan- 
tiated before the authorities for the time 
being." 

It will be seen from the above that, in 
the event of slackness, neghgence or dis- 
covery of misappropriation on the part of 
the mutwaUi power is resex ved to Imam 
Bux and his heirs to dispense with their 
servi^. At the same time it is distinctly 
provided that '' in case of death or dismissal" 
(for causes already recited) of any dismissed 
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mutwalli, the succession to the office should 
go to the heir of the deceased; and that when 
no heir “ belonging to the Imamia sect., and 
competent enough to administer the wakf,'* 
is left to the mutwalli, that the naib mutwalli 
shall succeed him as mutwalli, and a naib 
mutwalli shall be appointed from among 
his (the naib mutwalWs) heirs. It is only 
in the event of no heir of the mutwalli and 
the naib mutwalli being found fit to manage 
the wakf property, that selection is to be 
made of a competent person from among 
the heirs to the wakif. 

In their Lordships' opinion this passage 
in the wakfnama clearly shows that so long 
as the deceased mutwalli leaves a relation 
competent to inherit to liini and otherwise 
qualified to administer the wakf, the office 
of mufimlli cannot revert to the dedicator’s 
heirs. 

The English cases referred to by the 
learned Judges of the High Court have, in 
their Lordships’ opinion, no bearing on the 
present controversy. 

The Subordinate Judge in tliis case has 
found clearly on the evidence that the 
defendant was competent to carry on the 
administration, and their Lordships do not 
find an3rthing in the record to suggest to 
the contrary. They think, therefore, that 
the judgment and decree of the High Court 
should be reversed, and that of the Subordi- 
nate Judge restored, with costs in the High 
Court and of this appeal and they will hum- 
bly advise His Majesty accordingly. 

N, H. Appeal allowed. 

Solicitor for the App^ant. — Mr. E. 
Dalgado. 

Solicitor for the Respondent. — Mes'fjs. 
Barrow Rogers and Nevil. 


ALLAHABAD HIGH COUBT.g 

Letters Patent Appeae No. 104 op 1921. 
January 12, 1923. 

Present : — Sir Grimwood, Mears, Kt., Chiet 
Justice, and Justice Sir P. C. Baneiji, Kt. 
TULSHJ — Depenuan'J' — Appeeeant 
versus 

BISHNATH RAI AND OTHERS — PEA1NTITT3 

— Respondent. 

Hindu Law — Joint famify^Manager and adult 

members made deJendante^Mimer members not im* 
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ptedded — Compromisc’decfee, whcthir binding on 
minor members — Effect of making adult members 
parties. 

If the whole of a joint Hindu family is represent- 
ed in a suit by the managing member of the family, 
the minor members must be taken to have been 
duly represented. It is not necessary that 
the managing member should be described as 
such in the plaint ; nor is it necessary that every 
adult member should be made a party to the 
suit. It is sufficient if, in reality, the whole of the 
family is represented by the persons who are 
named as defendants in the suit. But if, for the 
sake of precaution, all adult members are made 
parties, that does not affect the nature of the suit ; 
nor is it necessary to state specifically in the plaint 
that the members who have been made parties 
to the suit represent not only them.selves but also 
the minor members of the family. 

Hori Lai v. Nimman Kuntuar, 15 Ind. Cas. 120 ; 
34 A. 549 ; 9 A. L. J. 8ig, referred to. 

A compromise-decree passed against the manager 
of a joint family and the adult members made 
parties with the manager, is binding on the minor 
members of the family not made parties to the 
suit, if there is nothing to .show that the adult 
members of the family did not properly represent 
the interest of the minor memberfi. 

Letters Patent Appeal from a judgment 
of Mr. Justice Lindsay, dated the i6th 
June 1921. 

Dr. K. AT. Kaiju, for the Appellant. 

Mr. V, S. Bajpai, for the Respondents. 

JUDOMENT. — The appellant, Tulshi, ob- 
tained a decree for redemption of a mortgage 
against the defendants of the second party, 
on the 29th of January 1917, in accordance 
with a compromise entered into by those 
parties. The present suit was instituted 
by five plaintiffs for a declaration that the 
compromise and the decree are not binding 
on them. These plaintiffs and the defendants 
of the second party are members of 
a joint Hindu family. In the suit which 
was brought by Tulshi for redemption of 
mortgage he mkdc all the adult members 
of thcltamily parties to the suit, and all 
these adult members entered into the com- 
promise, the result of which was that a 
decree was made in favour of Tulshi for 
redemption, on payment of Rs. 160 instead of 
Rs. 60 which in his plaint Tulshi had offered 
to pay. The Court of first instance decreed 
the plaintiff’s claim but that decree was 
reversed by the lower Appella;te Court which 
dismissed the suit on the ground tliat in 
the previous suit four of the plaintiffs, 
though not nominally parties to the suit, 
were in reality represented in it by the 
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adult members of the family, one cl wlioni 
was the managing member of that family. 
Upon second appeal to this Court, the 
learned Judge who heard the appeal 
decreed the claim practically on the sole 
ground that the present plaintiffs were 
not named as defendants to the previous 
suit. We are unable to agree with that 
view of the learned Judge, if, as a matter 
of fact, the whole of the family was repre- 
sented in the previous suit through the 
managing member of the family, the present 
plaintiffs must be taken to have been duly 
represented in that suit. It Was not neces- 
sary that he should have been described as 
manager or that in the plaint it should 
have been stated specifically that the de- 
fendants to the suit represented not only 
themselves but also the minor members 
of the family. It was sufticient if, in reality, 
the whole of the family was represented 
by the persons who were named as defendants 
to the suit. As has been stated above, in 
fact, every adult member of the family 
was made a defendant to the suit. It 
is true that it was unnecessary to make 
every adult member a defendant if they 
w^ere represented by the managing member, 
but if, for the sake of precaution, the adult 
members were made parties to the suit, 
that did not affect the real nature of the suit. 
This was the view which was held in the case 
of Hori Lai v. Nimman Kunwar (i). Ihe 
lower Appellate Court found that by reason 
of the compromise the present appellants 
were not prejudiced. The compromise was 
obviously a reasonable one, and nothing 
was brought forward in this suit to show 
that the adult members of the family did 
not properly represent the interest of the 
plaintiffs in the previous litigation. In 
these circumstance.s, we are of opinlom 
that the decree of the lower Appellate Court 
was right. We allow the appeal, set aside 
the decree of this Court and restore that of 
the lower Appellate Court. The appellant 
will have his costs of both hearings in this 
Court. 

Appeal allowed. 

vS, D. 

(i) 15 Ind* Ca?. 126; 34 A. 549; 9 A> L. J. 
819. 
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PRIVY COUNCIL. 

Appeal fkom the Bombay Bigh Court. 

November 21, 1922. 

Present' — lyord Dunedin, Tyord Phillimorc, 

Sir John Kdge, and Mr. Ameer Ali. 

NUR MAHOMICD PEERBHOY and 

ANOTHER — DiCfKNDANTS — ApPKIJ.ANTS 
Vt-^rsus 

DINvSHAW HORMAvSJI motiwalla 

AND ANOTHER — PLAINTIFFS — RESPONDENTS. 

Court-sale — Antecedent claim — Notice — Transfer 
of Property Act [I V of 1882). v*?. 40. 

Where a person purchases at a Conrt-sale, his 
title cannot be invalidated by vagne references 
to antecedent contracts. ;i). 627, col. 2 ] 

In the case of the Court-sale of certain ]>rop- 
erty belonging to A . w liieh he had contracted to 
sell to one B., a Pleader acting on behalf of the 
latter arrived at the sale about an hour after it 
had begun and after reading the agreement 
between and 2I, which was in English, made a 
general statement in the vernacular that his client 
would claim the property, saying further, that his 
client would himself l.'id at the sale The quCvStion 
was whether the purchaser had sufficient notice of 
the contract so that B. could enforce his claim 
against him umler section 40 of the Tran.sfer of 
Property Act : 

Held, thai the statements made by the pleader 
fell far short of such unequivocal notice as was 
required in the case ol a Court-sale. [p. 628, col. i.^ 

Appeal from the Bombay High Court. 

Mr. Loivndes, K. C., and Mr. Raikes, for 
the Appellants. 

Mr. DeGruyiher, K.C., and Mr. K, Broxon, 
for the Respondents. 

JUDGMENT. 

Lord Dunedin —rije suit in which these 
two consolidated appeals have arisen was 
brought in the Court of the P'irst Class Sub- 
ordinate Judge of Tirana on the iith August 
1913 by Dinshaw Hormasji Motiwalla 
against Adam Haji Jacob, alias Adam 
Abdulla Patel, Nur xMahonied Peerbhai Damji, 
who is defendant No. 2, and Waiiian Ganesh 
Desai, the defendant No. 3, to obtain under 
the Specific Relief Act, 1877, a decree for 
the specific performance of a contract of sale 
of the 17th J uly 1912 by which it was agreed 
that Adam Haji Jacob should sell and con- 
vey to Motiwalla, and Motiwalla should pur- 
chase ** all that piece or parcel of land with 
the bungalow, trees, plants, shrubs, etc., and 
a wells tanding thereon, situate, l5dng and 
being at Hill Road, Bandra, in the Thana 
District, Sub-District Bandra, admeasuring 
about 5,000 square yards, bearing Alunicipal 

40 


No. 139 and City Survey No. 136, and bear- 
ing Collector s Survey No. 17, Pot Nos. 2, 3, 4 
and 5, admeasuring 25 Gunthas, and bounded 
on the I\ast by pr()i)erty of Rustomji Mun- 
clierji JasawaUi, on the West by property 
of Burjorji G ha mat, on the South by Go- 
vcrimient Hill Road, and on the North by 
the land of Mr. Dias, and which said pre- 
mises are particularly described in the title- 
deed now in the possession of the mort- 
gagees Sorabshah and Pirojsha Frainji 
Bandrawalj,’' for the price of Ks. 15,600, of 
whiclj Rs. 1. 000 were, in compliance with 
the contract, paid as earnest money by 
Motiwalla to Adam Ilaji ] acob on the execu- 
tion of the contract. The purchase was to be 
completed within two months from the 17th 
July 1912. The contract v^as registered 
by the Sub-Registrar of Bandra on the 22nd 
July 1912. The onlv relief prayed for, 
to which it is necessary to refer, may, in 
effect, be briefly stated as follows : — That 
it should be decreed that Adam Haji Jacob, 
and the defendants Nos. 2 and 3, should exe- 
cute a deed of sale in favour of Mot walla, of 
property described as bearing Municipal 
No. 139, and that Adam Haji Jacob 
should execute a deed of sale, in favour of 
Motiwalla. of the property described as 
bearing Collector's Survey No. 17, Pot 
Nos. 2, 3, 4 and 5. 

Adam Haji Jacob, by his written state- 
ment, admitted that the cont act of vhe 17th 
July 1912 was made and that he had receiv- 
ed as earnest money Rs. i.ooo, and pleaded, 
in effect, that he was ready and will ng to con- 
vey to MotiWalla the property bearing Collec- 
tor’s No. 17, Pot Nos, 2, 3, 4 and 5, but 
that he was unable to convey to Motiwalla 
the property bearing Muiiic pal No. 139, 
as it had been sold on the 25th April 1913 
to the defendant No. 2, in execution of a 
decree against him, Adam Haji Jacob. 

The defend ants Nos. 2 and 3, who claimed 
title under the Court-sale of the 25th April 
1913 separately filed written statements, m 
which they pleaded that the contract of the 
17th July, 1912, was vo d under section 64 of 
the Code of Civil Procedure, 1908. They also 
pleaded that all the property, in respect of 
which specific performance was claimed by 
Motiwalla, was purchased at the Court-sale 
of the 25th April 1913 by the defendant 
No. 2, and they further pleaded several 
Other matters, which, in the view that thciy 
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Lordships take of the case, need not be con • 
sidered by them. 

To the al'egation that the who^e property 
was inc uded in the Court-sale the plaintiff 
replied that on the face of the sale only 
the property bearing Municipal No. 139 
was included. 

The history of the various executions 
as regards the lands in question are, as given 
by the learned Judges of the Court of Appeal, 
as follows : — 

‘‘ On the 19th of August 1911 an attach- 
ment was levied by a judgment-creditor 
under Darkhast No. 32 of 1911, and in June 
1912 the property was put up for sale after 
being attached. On the 29th of August 
1912 the judgment-debtor, that is, the first 
defendant, paid in the whole of the decretal 
amount and costs, and, therefore, the sale 
was not confirmed, and the Darkhast pro- 
ceedings were struck off on the ist of October 
1912. Before the payment of the decretal 
amount, namely, on the 9th of August 1912, 
another Darkhast was taken out by another 
decree-holder, being Darkhast No. 120 of 
1912, and on the loth of August the property 
was attached under that Darkhast. On 
the 1 2th of August the new decree-holder 
applied for rateable distribution of the pro- 
ceeds of sale of the property. That appli- 
cation was refused on the ground that the 
money which had then been lodged in Court 
was not money realised in execution, but 
paid him in order to avoid the completion 
of execution, and there were, therefore, no 
assets rateably distributable. His appli- 
cation having been refused, the second 
decree-holder applied for sale of the attached 
property, which was accordingly sold on the 
25th of April 1913. It was purchased by the 
second defendant for a sum of Rs. 11,500. 
On payment of the purchase-money 
by the second defendant, it became distri- 
butable under the provisions of section 73 
of the Code, and would be assets which those 
entitled to rateable distribution would look 
to so far as there had been execution under 
the attachment at that time subsisting." 

The description of the property as given 
in the prohibitory order of the 19th Axigust 
1911 was as follows : — 

Creditors of Adam Haji Jacob had obtain- 
ed against him a money-decree, and in exe- 
cution of that decree they, on the 19th 
August 191 J, obtained from the Court exe- 


cuting that decree a prohibitory order and 
attachment of the ullowfrg immoveable 
property of Adam Haji Jacob : — 

" I One tiled bouse on the Hill Foad at 
Kasba Bandra in Taluka Salselte, District 
Thana, having four slopes and walls of earth 
and stones (together with) the ground and 
the tenement, the front yard and the rear 
yard and the out-house and (together with) 
the room for preparing food and the kitchen 
and a hut of thatched with) palm-leaves 
for Mali (gardener) and (together with) one 
other small stable (roofed) with Mangalore 
tiles and a water-well and a privy and the 
pipe and (all) the appurtenances thereto. 
This house bears Municipal No. 139. (The 
house) including the fruit-bearing and flower- 
bearing trees and shrubs standing in the 
compound of this house and together with 
the fences and hedges. The four boundaries 
hereof are as follows: — The same is bounded 
on the east partly by a stone wall and partly 
by a Mendi hedge and beyond that there 
is the property of Jehangir Rustomji Jasa- 
wala ; on the west by the stone wall belong- 
ing to the defendant himself, and beyond 
that there is the property of Burjorji Navroji 
Ghamat ; on the south by the public road 
and on the north by the following Survey 
Nos. in the Saja of Kasba Bandra : — 


Survey Pot 
No. |No. 

No, 

Land. j 

Assess^ 

ment. 




A. 

G. 
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2 1 

. . 

0 

4i 

10 0 

17 1 

1 3 1 

• . 

0 

4i 

10 0 

17 
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• • ! 
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17 

' 5 

• • < 

0 

. 4i 

I 0 0.' 


Now, the schedule of the prohibitory order 
of the attachment of the loth August 1912 
specifies the property as being Munidpal 
No. 139, and gives first the description 
of the property as given in the order of the 
igth August 1911 without spedtying the 
boundaries. Jt is clear, therefore, that the 
sale of the 25th April. 1913, which forms 
the title of detendants Nos. 2 and 3 cannot 
include the land described as Survey No, 17, 
Pot Nos. 2, j, 4 and 5. 

The Subordinate Judge dismissed the 
suit upon the ground that the contract of 
which the plaintiff asks specific performance 
was made unavailable in respect of section 
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64 of the Code of Civil Procedure, 1908. 
That section is as folio *7 8 : — 

" Where an attachment has been made 
any private transfer or delivery of the prop- 
erty attached or of any interest therein 
and any payment to the judgment-debtor of 
any debt, dividend or other monies contraiy 
to such attachment, shall be void as against 
all dainis enforceable under the attachment. 

'^Explanation. — For the purposes of this 
section, claims enforceable under an attach- 
ineiit include claims for the rateable di‘5tri- 
biition of assets.” 

With section 6^ should be read section 73 
of that Code, which, so far ns it is material 
ill considering the facts of this case, is as 
follows ; — 

* (1). — Where assets are held by a Court 
and more persons than one have, before the 
receipt of such assets, made application to 
the Ctairc for the execution of decrees foi 
the payment of money passed against the 
same judgment-debtor and have not obtained 
satisfaction thereof, the assets, after deduct- 
ing the costs of realisation, shall be rateably 
distributed among all such persons.” 

The Court of Appeal reversed this judg- 
ment and gave decree for specific perform- 
ance. 

The difference of opinion lay in this. 
The learned Subordinate Judge, relying on 
a judgment reported as Bihi Miyakhan v. 
Gulabchand Ramchand (i), held that, as 
section 64 with its Explanation made any 
transfer to follow on the contract void in a 
question with persons having a claim for 
rateable distribution, and a? the executing 
creditor under the attachment of the 9th 
August 1912 bad applied for rateable to- 
tribution under the attachment of the 19th 
August 1911 before the proceedings under 
that attachment were finally closed, that 
kept, so to speak, any transfer in respect 
of the contract of July 1912 void until it 
was made finally void against him by the 
prohibitory order under his own attachment 
of the 9th August T912. 

The Court of Appeal held that as the con- 
tract of July 1912 was only a contract to 
sell, and not a transfer with delivery of any 
propert}^ or interest, section 64 had no 
application. They then held that section 
40 of the Transfer of Property Act directly 

(1) X2 Imi« C«a. 923; X3 Imu X#. A. xxif. 


applied, and that in the terms of that section 
the plaintiff was a person entitled to 
the benefit of an obligatioti arising out of 
contract and annexed to the ownership of 
immoveable property, and, as such, entitled 
to enforce it against a transferee with notice 
and they held that tlie buyers at the Court- 
sale bad notice of the contract. 

The point raised by the learned Judge 
seems to their Lordships to be one of con- 
siderable difficulty, and not as easily to be 
disposed of as was done by the learned 
Judges of the Court of Appeal. In particu- 
lar, it would have to be considered whether 
what was said in the case of Mina Kumari 
Bihi V. Bijoy Sin^h (2) has an)^ bearing on 
the question, or whether that case is rendered 
inapplicable owing to the difference of 
phraseology of section 64 of the Civil Pro- 
cedure Code of 1908 from section of the 
Code of Civil Procedure of 1882, under which 
that case was determined. It would also 
have to be considered whether at any given 
moment the plaintiff was able to get specific 
performance. Their Lordships, if it had 
been necessary to determine these questions, 
would have required further argument. 
But they do not now think it necessary to 
decide the question, because they think the 
plaintiff's case fails on another ground. 

Assuming that section 64 has no effect, 
and that section 40 of the Transfer of Prop- 
erty Act has full scope, it is only if the 
purchaser at the judicial sale bought with 
notice of the contract that it could be en- 
forced against him. Now, on this point the 
evidence seems to their Lordships quite un- 
satisfactory, J udicial sales would be robbed 
of all their security if vague references to 
antecedent contracts could be held to in- 
validate the buyer's title. The notice given 
here is said to have been given by a Mr. 
Kirtikar, a Pleader, acting on behalf of the 
plaintiff. But Mr. Kirtikar did not arrive 
at the sale until 4 p.m., the sale being begun 
before 3 p. m. He says he read the agree- 
ment, which was in English, but that he 
made a general statement in the vernacular 
that his client would claim the property; 
further, that the plaintiff himself wotild bid 


(2) 40 Ind. Cas. 2^2 44 I A. 72 at p. 78: i P 
L. W. 425. 5 ir. W. 711; 32 M. L. J. 425: 2X C, 
W. N. 21 M. b. T. 344; 15 A. h. J. ^82: 25 
C. L, J. 308; ^9 Bom. A. 4*4* W. N. 

473144 ^-^2 
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at the sale. Kirtikar's statements are de- 
nied bv the defendants' witnesses. But 
takincT them at their best, they eem to their 
Lordships far short of such unequivocal 
notice as ought, they think, to have been 
given in the case of a Court-sale. 

Their Lordships think that the plaintiff 
fails in his case. The result is that, inas- 
much as their Lordsliips have already held 
that the appellants have not purchased 
plots Pot Nos. 2, 3, 4 and 5, and have no 
locus standi to resist the plaintiff’s claim 
in respect of those plots, but that, on the 
other hand, they have made out their claim 
to retain plot Municipal No. 130, the 
decree for specific performance cannot stand, 
and the appeal must be allowed ; but the 
first respondent should have liberty to apply 
in the High Court, if so advised, to have a 
decree for specific performance in respect 
of plots Pot Nos. 2, 3, 4 and 5, upon 
such terms as to the Court may seem just. 
The order of the Subordinate Judge that 
Adam Haji Jacob should re-pay Motiwalla 
Rs. 1,000 should stand. The appeal from 
the decree of the High Court in Adam Haji 
J acob’s appeal to the High Court should he 
dismissed. The appellants will have the 
costs of the consolidated appeals. Their 
Lordships will humbly advise His Majesty 
accordingly. 

N. H. 

Appeal partly allowed. 

Solicitors for the Appellants. — Messrs. T. 
L. Wilson & Co. 

Solicitors for the Respondents.-— Messrs: 
Ashursi, Morris, Crisp Co, 


ALLAHABAD HIGH COURT. 

Civil, Revision No 104 oe 1922. 
Janua^ 24, 1923. 

Present : — ^Mr. Justice Walsh and Mr. Justice 
Ryves. 

Musammai SUKHRANI KUNWAR 
— OppOvSite Party— Appeican t 
versus 

BHUKHAN SINGH and others— App- 
licants — RPSPONDEN' r S. 

U. P. Town Improvement Act {V 1 1 1 of 1919), 
«s. 56 to 59 — Question arising under Act — 7?/»- 
ference by Land Acquisition Officer to District 
Judge — Jurisdiction to make or consider such 
reference — Improvement Trust Tribunal, decision 
as to existence of, legality of. 


A Laud Acquisition Officer has no power to 
refer a question arisint? under the Town Improve- 
ment Act to a Distr ct Judge, nor has a Disirirt 
Judge jurisdiction to con-ider whether the Im- 
provement Trust Tribunal has ceased to ex\st 
or not. and if he decides that it has ceased to exist 
his decision is in direct breach of the provisions 
of sections 56 to 59 of the Town Improvement Af't. 

Civil revision from an order of the Dis- 
trict Judge, Cawnpore, dated the7thjvly 
1922. 

Mr. A. P, Duhe, for the Applicant. 

Mr. Gvlzari L^l, for the Opposite Parties. 

JUDGMENT. — This is a plain case. 
Under the United Provinces Town Improve- 
ment Act, No. VIIl of IQTQ, of the Looed 
Legislature, a tribunal has been constituted 
which, according to section 57 of that Act, 
has to perform the functions of the Court 
with reference to th aerruisition of Innd 
for the Trust under the Land Acquisition Act 
of 1894. Ill other words, the new tribuncl is 
substituted forthe old Court with which every 
body is familiar under the 1894 Act. The 
constitution of that Court is provided for by 
section 59 which covers all possible contin- 
gencies and provides for the appointment 
of a person to fill a vacancy created t y a 
member of the tribunal who is absent 
either from illness or other unavoidable 
cause. For some reason or another which 
is immaterial for the purpose of this judg- 
ment, the Acquisition Officer referred a 
question arising under the Town Improve- 
ment Act to thf^ District Judge, although 
a question arising in respect of the acquisi- 
tion of the same land by the Improvement 
Trust had already been before the Improve- 
ment Trust Tribunal. He had no power 
to do anything of the kind, and the Judge 
ought to have refused to entertain the 
matter. However, he did not, but, without the 
slightest jurisdiction, proceeded to consider 
whether he had jurisdiction or net. He 
has decided, on grounds which are quite 
unintelligible to us, that the Tritunal con- 
stituted under the 1919 Act has ceased 
to exist. He has gone on presumably to 
hold that he is its natural successor. But 
this is quite immaterial. It is abundanMy 
clear that it has not ceased to exist, and that 
the Judge had no jurisdiction to consider 
whether it had or it had not. A decision 
by the District Judge of Cawnpore that 
it had ceased to exist, is equivalent to a 
sentence of death upon the Tribuj^, and 



Vol; yt] 

IIARNATH K’'’AR V, 1 NDA 1 ? BAHADUR P,INGH. 

is a decision :n direct breicli of the pro- 
visions of sections 56 to 5 q ot the Town Im- 
prove^n^nt Act, rind of suei serious import 
as to wreck the whole of iht machinery 
carefully created by Government for the 
determination of questions under this Act. 
We have no alternative but to quash the 
order. The parties must bear their own 
costs in the Court below. In this Court 
the applicant is entitled to his costs with 
fees on the higher scale. 

s. D. Order quashed. 


PRIVY COUNCIL. 

ApPIvAI. prom the OUDH J[JDICJAE CoMM‘S- 
SIONm^’S COUKT. 

November 28, iq22. 

Presen : — Lord Buckmaster, Sir John 
Edge, Sir Lawrence Jenkins, Kt., and Lord 
Salvesen. 

Thakurain HARNATH KUAR— 
Peainj IJ<'P — Appeeeant 
versus 

TIuikurmDKR BAHADUR SINGH-- 
Dependant— RES! ONDENT. 

Oudh Estates Act [I of 1869) — Widow, Suc- 
ce'iStoii to — Reversioner, status of —Contract Act 
{IX of 1872), 5. 65 — Transfer, void — 'Transferee, 
rights of —compensation. 

Unrler the Oudh Estates Act the succession to 
collaterals of a Hindu deceased male holder opens 
on the death of his widow just as under the Hindu 
Eaw, and inasmuch as a reversioner has no more 
than an expectancy, he has no interest which he is 
competent to transfer or bind. [p. O30, col. t,] 

An agreement discovered to be void is one dis- 
covered to be not enforceable by law, and, on 
the language of section 05 of the Contract Act, 
would include an agreement that was void in that 
sense from its inception as distinct from a contract 
that becomes void. [p. 6^0, col. 2,j 

Where an instrument of transfer is discovered 
to be void, because its subject-matter is incapable 
of being bound in the manner stipulated, the trans- 
feree is entitled to recover coin]>ensation, which 
snonld include the sum advanced by him and also 
interest at b per cent from the date of the suit, 
[p. O30, col. 2.J 

Appeal from a decree of the Oudh Judicial 
Couimisbioner's Court, Mr. Lindsay, J. C.,aiid 
Mr. Stuart, A. J. C., dated the 20th March 
1918, reported as 47 Ind. Ca§. -^14, afiirm* 
ing a decree of the Su >- Judge, Bara Banki, 
dated the 3rd August 191 5 - 

Mr. Loundcs, K, C., and Mr. Dube, for the 
Appellant. 

Mr. DeGruyther, K.C,, and Mr. Parekh, 
for the Respondent t 
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JUDGMENT. 

Sir Lawrence Je:iki s. — This is an 
appeal from a decree, dated the 20th March 
1918, of the Court of the Judicial Commis- 
sioner of Oudh, which affirmed a decree, 
dated the 3rd August 1913, of the Subordinate 
Judge of liara Banki. 

The suit is for the possession of the vil- 
lages specified in the plaint with an alter- 
native i)rayer for the payment of morey. 
Both the lower Courts have decided adverse- 
ly to the plaintiff on each ol the e claims, 
and the suit has been dismissed with costs. 
From this decision the present appeal has 
been preferred. 

The plaintiff's claim to the villages rests 
on an instrument which purports to have 
been a transfer on sale executed on the 2nd 
January 1880 by the defendant, Indar 
Bahadur vSingh, in favour of Rachpal Singh, 
the plaintiff's deceased husband. 

The villages were pait of two Ta uqas 
in Oudh, known as Paska and Lilar, and 
owned by Thakiir Naipal Singh, wLcs name 
was entered i. List II attached to the Oudh 
Estates Act i of ir.bq, as esiatcs whid:, 
according to the custom of the family, o di- 
narily devolved upon a single heir. 

Thakur Naipal vSingh died c ildlcss cn 
the 28th October 1873 leaving him surviv- 
ing his two widows, Thakura n Iklas Kuar 
and Tha urain Clioti. According to Hindu 
Law, the defendant Indar v‘‘.irjgh was the 
next n versionor. The widows set i.p a Will as 
that of their deceased husband, and claimed 
that it empowered them to adopt. Indar 
Singli thereupon instituted a suit 1 gainst 
them and the Court of Waids, who had 
taken over the estates, and, by the dcciee 
of the Deputy Commissioner of Bara B nki, 
dated the 22nd October 1878, the alleged 
Will was declared void and inva id, and 
Indar Singh was declared “entitled to 
succeed to Paska and Lilar estates on th 
death of the last surviving widow of the 
late Naipal Singh.*'' 

It is the plaintiff’s case that in 1878 
her husband, Rachpal Singh, advanced 
Rs. 20,000 for this litigation and other ex- 
pen es to Indar Sirgh, who was a poor man, 
and that in 1880, on a further advance of 
Rs. 5,000, Indar vSirgli exe iited the instru- 
ment of transfer on winch this suit is brought. 

Both Courts have hela that the transttr 
Wc.s inoperative, as Indar bingh at its date 
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ha 1 no inlc'est capable of t^a sfer but merely 
an expectancy. 

It cannot be dis )Ut d that, according to 
the ordinary Hindu lyaw, tliis is the "true 
view, but the plaintiff, to escape from tliis 
predicament, contends that the rights of 
Indar Singh must be deter mind by reference 
to the provisions of the Oudh Estates Act 
and the declaration contained in the Deputy 
Commissioner's decree. 

Whatever the view that may once have 
prevailed, it is now established that under 
the Oudh Estates Act the succevssion to 
collaterals opens on the death of the widow 
just as under the ordinary Hindu law, and 
it necessarily follows that in January 1880 
Indar vSingh had no more than an expect- 
ancy, and so had no interest in the villages 
which he was competent to transfer or bind. 

Nor, in their Eordships’ opinion, was this 
position modified by the Deputy Commis- 
sioner 's decree. As the suit was constituted, 
the Deputy Commissioner could only have 
made a declaration binding on the widows 
and the Cou t of Wards, and it certainly 
was not within his competence to make a 
valid declaration that would create in Indar 
Singh's favour an interest in the villages 
that did not otherwise exist. The claim 
for possession was, therefore, rightly re- 
jected. 

And so it becomes necessary to consider 
the claim for payment of money. The 
amount demanded is Rs. 1,28,033-4-8, and 
this is made up of Rs. 25,000 principal 
and Rs. 1,03,033-4-8 interest at Rs. i per 
cent, per month from the 2nd January 
1880 to the 5th May 1914. 

The payment of the Rs. 25,000 is estab- 
lished, and the defendant's pleas that the 
instrument of the 2nd January 1880 was 
executed under undue influence and was 
extortionate have failed, but the claim for 
recovery of the money has been held to be 
barred by limitation. 

Before this Board, the claim has been 
based on section 65 of the Contract Act, 
It is there provided that, '' when an agree- 
ment is discovered to be void, or when a 
contract becomes void, any person who has 
received any advantage under such agree- 
ment or contract is bound, to restore it, or 
to make compensation for it, to the person 
from whom he received it." 

So framed, the plaintiff's claim to com- 


pensation rests, not > any principle or for- 
mula of H 1 lisl' Law, ut on the words of 
this section, and it has to be seen wheli^t? 
the facts of this case come within its sco| c . 
The section deals with (a) agreements and 
(6) contracts. The distinction between them 
is apparent from section 2. By clause (^) 
every promise and every set of promises 
forming the consideration for each other is 
an agreement, and by clause (k) an agree- 
ment enforceable by law is a contract. Sec- 
tion 65, therefore, deals with (a) agreements 
enforceable by law and (h) with agreements 
not so enforceable. By clause (g) an agree- 
ment not enforceable by law is said to be 
void. 

An agreement, therefore, discovered to 
be void is one discovered to be not enforce- 
able by law, and, on the language of the 
section, would include an agreement that 
was void in that sense from its inception as 
distinct from a contract that becomes void. 

The agreement here was manifestly void 
from its inception, and it was void because 
its subject-matter was incapable of being 
bound in the manner stipulated. 

Though this aspect of the case has not 
been satisfactorily presented or developed in 
the pleadings and the proceedings before 
the lower Courts, their Lordships think 
there are materials on the record from which 
it may be fairly inferred in the peculiar cir- 
cumstances of this case that there was a 
misapprehension as to the private rights of 
Indar Singh in the villages which he pur- 
ported to sell by the jnstrument of the 2nd 
January 1880 and that the true nature 
of those rights was not discovered by the 
plaintiff or Rachpal Singh earlier than the 
time at which his demand for possession was 
resisted, and that was well within the period 
of limitation. 

It was thus that the agreement was dis- 
covered to be void, and the discovery in 
their Lordships' view was one within the 
words and the meaning of section 65 of the 
Contract Act. 

The plaintiff, therefore, though not en- 
titled to recover possession of the villages, 
is entitled to recover compensation, and in 
assessing that compensation their Lordships 
consider it should include the sum of 
Rs. 25,000 found by bo h Courts to have been 
paid to Indar Singh, and also, in the circum 
stanctts of this case, interest, not at the rate 
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or for the period claimed by the plaintiff* 
but at 6 per cent, from the date of the insti- 
tution of this suit. Their Lordships will, 
therefore, humbly advise His Majesty that 
the decree under appeal should be varied 
in accordance with this opinion, and that 
the respondent should pay the costs of the 
plaintiff in both the lower Courts. The 
costs of this appeal must be paid by the re- 
spondent. 

Appeal allowed: Decree varid. 

W. C. A. 

Solicitors for the Appellants : — Messrs. 
Barrow, Rogers Sc Nevill, 

Solicitors for the Respondents. — Messrs, 
r. L. Wilson & Co, 


ALLAHABAD HIGH COURT. 

CrviL Revision No. 83 of 1922. 

January ii, 1923. 

Present : — Sir Grimwood Mears, Kt., Chief 
Justice, and Justice Sir P. C, Banerji, Kt. 

SHEO RAM KOERI and others— 
PLAINTIFFS— Applicants 
versus 

M mammal IKRAMUNNISSA BIBI and 

OTHP^Rs— D efendants — Re>pondent.s. 

Limitation Act (IK of 1908), 18 — Fraud — 
Civil Procedure Code {Act V of 1908), 0 , XKI, 
r. 90 — Execution sale — Sale confirmed -- Applica- 
tion to set aside sale — Fraud — Limitation. 

Under section i8 of the Limitation Act 
where irregularities affecting the validity of 
an execution sale have, by the fraud of the decree- 
holder or third parties, been kept concealed from 
the judgment-debtor, the judgment-debtor is 
entitled, whether the sale has been confirmed or 
not, to make, as against the person guilty of the 
fraud or accessory thereto, such application if 
aiy, under 0 . XXI, r 90, Civil Procedure 
Code, as he may be entitled to make, and his time 
for making it will be computed from the time 
when the fraud first became known to him. The 
confirmation of the sale cannot be allowed to be 
used as a shield for the fvaud by which the Court 
has been induced to make the sale itself, [p. (752, 
col. 2.] 

Mohendro Narain Chatunti v. Gopal Mondul 
17 C. 769 ; 8 Ind. Dec. (n s.) 1050, followed. 

Gobind Chandra Majum'dar v. Uma Charm 
Sen. 14 C. 679; 7 Ini. Dec. (n. s.) 450, dissented 
f. om. 

Civil revision from an order of the vSub- 
ordinate Judge, Jaunpur, dated the 3rd 
April 1922. 


CASES. 631 

Dr. K. N. Katju, for the Applicants* 

Messrs. Iqbal Ahmad and Mushtaq Ahmad^ 
for the Opposite Parties. 

JUDGMENT* — This is an application in 
revision which raises a question whether 
section 18 of the Limitation Act applies 
when a sale in execution proceedings has 
already been confirmed. On the 20th 
August 1912 Sheo Ram obtained a final 
decree in a suit upon a mortgage for Rs. 685. 
On the 2istof January 1913, he took steps 
in execution. The property in question 
was advertised for sale and on the 
2i3t of April 1913 was sold. The decree- 
holder had obtained permission to bid and 
ill fact he bought the property on that day. 
On the 23rd of May 1913 the sale was con- 
firmed. On the 23rd of June 1913, the 
guardian of the judgment-debtor, who 
throughout all the proceedings was a luna- 
tic, asked that the sale might be set aside, 
and he alleged a series of acts and calculated 
omissions by the decree-holder, and other 
conduct of the decree-holder and third 
parties, which pointed to fraud on the part 
of the decree-holder. It is said that before 
the Execution Court had time to consider 
that application on its merits, a suit was 
filed to set aside the decree on the ground 
of fraud. That suit was, in fact filed some 
eighteen months after the filing of the appli- 
cation, namely, in December 1914. In 
June 1915 that suit was dismissed by the 
First Court, in May of 1916 by the lower 
Appellate Court, and in July of 1918 was 
dismissed by this High Court. Thereupon 
the application filed on the 23rd of June 
1913 was taken up by the Munsif on the 
iJth of January 1919, and he passed an 
order setting aside the sale. From that 
order there was an appeal. The matter was 
remanded on two occasions for certain 
findings, but, ultimately, on the 3rd of April 
1922, Mr. Ali Ausat confirmed the order 
of the Munsif and set aside the sale of the 
2 1st of April 1913. The learned Subordi- 
nate Judge set out various charges of fraud 
which he held had been established against 
the decree-holder. We are sitting here in 
revision, and even if we disagreed with him* 
we should nevertheless be bound to accept 
his find ngs. The po nt taken by the decree- 
holder is this, that the sale having been 
confirmed on the 23rd of May 1913 from 
that day the Execution Court had no power 
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to make any order varying that confirma- 
tion, or setting aside, or in any way dealing 
with it, it being plainly stated by Dr. Katju 
that the right view to take of that order of 
the 23rd of May 1913 is that when it was 
passed the Execution Court became wholly 
fmctus officio. On the other side, it is said 
that whilst in a case in which no fraud was 
alleged, the 21st of May 1913 would have 
been the last date upon which the judgment- 
debtor could have raised objection, neverthe- 
less in a case of fraud an application can be 
made even after the thirty days provided the 
judgment-debtor can show circumstances 
which bring him within the words of section 
18 of the Limitation Act of 1908. Omit- 
ting the words which are not relevent to 
this matter, section 18 is as follows : — 

" Where any person having a right to make 
an application has by means of fraud been 
kept from the knowledge of such right, the 
time limited for making an application 
against the person guilty of the fraud shall 
be computed from the time when the fraud 
first became known to the person injuri- 
ously affected thereby The question as 
to whether in fact the judgment debtor had 
been kept from the knowledge of his right 
to make an appUcation by means of fraud 
was one of the matters into which the Sub- 
ordinate Judge enquired, and he was satis- 
fied that the circumstances which would 
have entitled the guardian of the j udgment- 
debtor to make an application, Uid not come 
to the knowledge of the guardian until the 
3rd of June 1913, and that, therefore, an 
application by him could have been made 
at any time between the 3rd of June and 
for 30 days thereafter. He did, in fact, 
make an application on the 23rd ol j une. 
The question which we have to decide is 
whether that application made as it was on 
the 23rd of June was not, in every way, as 
legally efficacious as if it had been made 
within 30 days of the date of the sale. We 
are of opinion that this is an enabling sec- 
tion which does extend the time, and which 
when the person aggrieved shows facts 
xvhich establish a iraud, and shows that by 
means of that fraud he has been kept from 
hi3 knowledge of his right to make an appli- 
. cation, he can, on the establishment of tnose 
matters, if he makes his application within 
30 days; he in all respects is in the same posi- 
ian as if be were making it wltbih the 30 


CASES- [-1123 

days of the sale, and the fact that the sale 
has been confirmed by the Court in igner* 
ance of the fraua is no bar to bis applica- 
tion, and does not stand as a bar in any 
further order which the Court may make. 
This matter was considered in the case of 
Mohendro Nurain Chaitivaj v. Gopal Mondui 
(i) in the year 1890, There the very same 
point was taken that the sale naving been 
confirmed, sej. turn iS inapplicable. Mr. 
Justice Pigot at page 7/6* dissented fr m 
the expression of opinion in the case of 
Gobind Chandra Majumdar v. Uma Charan 
Sen (2) and said as follows : — I think that 
under section 18 of the Limitation Act, 
where irregularities affecting the validity 
of the sale have been, bv the fraud ot the 
judgment-creditor or other parties to the 
sale, been kept concealed from the judg- 
ment-debtor, he is entitled, whether the 
sale has been confirmed or not, to make, as 
against the person guilty of the fraud or 
accessory thereto, such application, if any, 
under section 311 as he may be entitled to 
make, his time lor making it being computed 
from the time when the fraud first became 
known to him. The coutlrmation of the sale 
ought not to be used as a shield for the fraud 
by which the Court has been induced to 
make the sale itself/' As we are in complete 
agreement with that expression of opinion 
by the learned Judge, it follows that this 
application in levis.ou must fail. We ac* 
coraingly reject it wi.h costs and tees on 
the higher scale, 

s. D. Application ^e'}e:tei. 

(i) 17 C, 8 Ind. Dec ( . s.i 

(^) 14 e (jyy , 7 lud Dej. (.n. S.; 450. 

♦xage Qi 17 C. — 


PRIVY COUNCIL. 

AppivAi, from mil Cai,cutta Hi Ccj:;rt- 
December i, 1922. 

Present: — Lord Atkinson, ]<ord f^umaer, 
Lord Cars n and Mr. Ameer Ali. 
Srimati bARATKljMARl DASI 
—Plaintiff— Appellant 

VlY ws 

AMULLYADHAN KUNDUand others 
Defndants— Respondents. 

Evidence-^ A fjirmaiive propbsiiion^CpnfyUiiy:^* 
evidence tendered a^ainsi proposition 
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wfiether established — Circumstantial evidence — 

leader — Compromise of case — Pardanashin lady^ 
transaction by — Protection of law — Evidence^ 
nature of. 

An affirmative proposition is not estaldished 
by showing that the evidence of witnesses who 
depose to a contrary negative proposition is not 
reliable. The proposition that a person consent- 
ed to a compromise is an affirmative proposi- 
tion, and if there is a conflict of evidence on 
the point of consent, some witnesses asserting 
that he did consent, some to the contrary, it 
would be perfectly legitimate to take into consi- 
deration circumstantial evidence with a view to 
show that evidence of the first class was true and 
that of the second class false, [p. col. 2; 

p. 634, col. I.J 

Where a Vakil is appointed by a power-of -attor- 
ney to argue the case of the executant, to inspect 
recordvS, execute documents and deposit and 
withdraw monies and do all such other acts, such 
power-of-attorney docs not endow the Vakil with 
power or authority to compromise the suit he is 
thus retained to argue, [p. 034, col. i.] 

Owing to the secluded life parda-nashinlViCX^s 
live, and the consequent inexperience in the con- 
duct of business, legal or otner, the law throws 
its protection around them. In the case of deeds 
and powers, therefore, executed by such ladies 
it is requisite that those who rely on them .should 
satisfy the Court, by the strongest and most 
satisfactory evidence, that they have been ex- 
plained to and understood by those who exe- 
cuted thc.u, and that the transaction was real 
and bona ftde and that disinterested and compe- 
tent persons, with a fair understanding of the 
whole matter, advised the ladv to execute it. 
[p. O37, col. 2.J 

Tacoovdeen Tewarryv. Nawab Syed Ali Hossein 
Khun, 1 I. A. iiji ; 21 W. R. 340 ; 13 B. R. 
427 ; 3 Sar P. C. J. 308 (P. C.), Shambati Kocn 
■v”* Eibt, 2(j i. A. 127 at p. 131; 29 C. 749 ; 0 

C. W. N. 082; 4 Bom. B. R. 444; 8Sar. P. C. J. 
3^4 .(!*• nnd Sunitabala Dehi v. Dhara Sundari 
Debi Chowdhurani , 53 Ind. Cas. 131; 4O 1 . A. 272; 
37 M. B. J. 483 ; 17 A. B. J. 997 ; (1919) M. W. 
N. 821; 22 Bom. h. R. i; 24 C. W. N. 297; ii 
B. W. 227; 47 C. 175; 2 U. P. B. R. (P. C.) 2 
<P. C.), relied on. 

Appeal from a judgment and decree of 
the Calcutta High Court, dated the 27th 
February 1920. 

Mr. De Gruyther, K. C,, and Mr. Dube, for 
the Appellant. 

Dr. Majid, for the Respondents. 

JUDGMENT. 

Lord Atkinson.— This is an appeal from a 
ju gment and decree, dated the 27th Feb- 
ruary 1920, of the High Court of jui'eature 
at Fort William in Bengal, which reversed a 
judgment and decree, dated the 17th April 
19 19, of the Additional Subordinate Judge 
of Howrah. The main question for de- 
t^minatiem by the Board is, whether or 


not the compromise of a certain suit insti- 
tuted by the appellant to recover posses- 
sion of certain lands theretofore purchased 
by her from one Dharma Das Kundu, 
since deceased, purporting to have been 
made and entered into on the 7th February 
19179 had in fact been so made and entered 
with her full knowledge and consent or the 
contrary. Ihe appellant is a pavda^na&hiii 
lady aged about 43 years. She has two 
sons, Raman and Srish, the latter of whom 
appears to be competent to some extent 
to transact business, and two brothers 
named Satish about 47 years of age and 
the other, Sailadhar, who is younger. She 
can write and read in Bengali ; can sign 
her name and from her evidence would ap- 
pear to be a person of some intelligence. 
The Trial Judge found on the evidence 
before him that this compromise was not 
made and entered into with the knowledge 
and consent of the appellant. The Appel- 
late Tribunal found on the evidence the 
affirmative proposition that it was so made, 
though that proposition was denied by the 
appellant and not proved directly by any 
document or by any witness. Their Dord- 
ships are not, for the reasons to be stated 
hereafter, able to take the view of the evi- 
dence upon this point which commended ^’t* 
self to the Appellate Court. Ihey think 
this latter view was erroneous and 
incline to think that this was due to the 
fact that the two learned Judges, Richard- 
son and Shamsul Huda, dealt with the case 
without keeping sufficiently before their 
minds that an affirmative proposition is 
not established by showing that the evi* 
dence of witnesses who depose to a contra- 
dictory negative proposition is not reliable. 
The proposition that the appellant con- 
sented to the compromise entered into 
is an affirmative proposition. She and 
one of her brothers practically deny that 
she ever consented to it. No witness 
gives direct and positive evidence that she 
did consent to it. Yet these learned Judges 
consider that, as the circumstantial 
evidence given in the case would go to show 
that the evidence of the appellant and her 
brother on this point was not reliable 
they are, therefore, entitled to hold the 
affirmative proposition that she did give bev 
consent to the compromise was proved 
Of courfee, if there Was a conflict of evi* 
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dence on this point, some witnesses assert- 
ing that the appellant did consent to this 
compromise, some the contrary, it would 
be perfectly legitimate to take into con- 
sideration the circumstantial evidence with 
a view to show that evidence of the first 
class of witness was true and that of the 
second false. But on this case, as will 
presently be shown, there is no conflict of 
evidence of this kind. The facts of the 
case may be shortly stated as follows. 

On the 15th November 1913 the appel- 
lant bought from the said Dharma Das 
Kumari certain land for the sum of 
Rs. 9,500. He died on the 6th of February 
following. He left three sons and three 
grandsons him surviving who are all re- 
spondents in this appeal. The appellant 
did not get possession of the land she pur- 
chased, and on the nth July 1914, she 
instituted against the above mentioned sons 
and grandsons of Dharma Das Kumari 
a suit for a declaration of her title to the 
land purchased and for the recovery of the 
possession tliereof. The eldest son of the 
deceased. Amullyadhan, and the three 
grandsons denied her claim and contested 
the validity of the sale, but the two younger 
of the vendor’s sons filed a written state- 
ment admitting that her claim was just 
and well-founded. The Subordinate Judge 
of Howrah who tried the case made on 
the 23rd August 1915, a decree allowing 
the appellant’s claim with mesne profits and 
costs. From that decree the eldest son 
Amullyadhan and the three grandsons of 
the deceased appealed to the High Court 
at Fort William in Bengal. The appellant 
executed a power- of-attorney appointing 
seveial persons, namely, Babu Probodh 
Kumar Das, amongst others, her Vakils 
to argue her case to inspect the records, 
execute documents and deposit and with- 
draw monies and do all such other acts, 
the same to be accepted and ratified as acts 
done by her. It has been well established 
and is not, as their lyordships understand, 
questioned in this case, that a Vakil ap- 
pointed under such a power-of-attomey as 
this is not endowed with power or authority 
to compromise the suit he is thus retained 
to argue. The appeal came on in the 
High Court before Fletcher and Richard- 
son, JJ.. on the 6th February, 1917. 
One Baba Haradhan Cbatteijce ap- 


peared as Vakil for the respondents, and the 
a pellant appears to have been represented, 
in addition to Vakil Probodh K .mar Das, 
by a well-kujwn Barrister, Mr. B Chakra- 
varti. After the hearing had proceeded 
for some time the learned Judges suggested 
that the appeal might well be compromised. 
The appellant's Vakil at this juncture de- 
sired to consult her Counsel, Mr. Chakra- 
varti, but that gentleman's attendance could 
not be procured, apparently because he 
was engaged in another Court. The Vakil 
then asked for time to consider the sugges- 
tion made, and in compliance with that 
request the terms of the compromise were 
embodied in the following document writ- 
ten in English, which was on the 7th 
February 1917 signed by the Vakils of 
both parties and duly filed in Court. It 
ran thus : — 

*'It may be ordered by consent that 
defendant No. i, Amullyadhan Kundu, 
do pay to the plaintiff, Saratkumari Dasi, 
Rs. 13,500 (thirteen thousand and five 
hundred only) within 22nd February 1917 
On such payment being tendered and de- 
posited in this Honourable High Court to the 
credit of the said Saratkumari Dasi on the 
said date, the plaintiff, the said Saratkumari 
Dasi, do convey to the defendant No. I, 
the said Amullyadhan Kundu, at the de- 
fendant No. I's cost, the property in dis- 
pute in this appeal, free from all encum- 
brances, if any, created by the plaintiff 
since the purchase of the said property by 
her on the 15th November 1913 and sub- 
ject to all encumbrances existing before 
the date of purchase by the plaintiff 
(Sm, Saratkumari Dasi). If such pay- 
ment be not tendered within 22nd Febru- 
ary 1917, the appeal stands dismissed 
with costs." 

It is not pretended that the effect of 
this document was ever explained to the 
appellant by her Vakil or by any other 
person. She never signed it, or a copy 
of it, or any document which would show 
that she was acquainted with its existence, 
contents or effect. It is written in the Eng- 
lish language, which neither the lady nor 
her Vakil understand. She positively swears 
that she never authorised a compromise 
of her suit to be entered into, and, as will 
presently be shown, when she ultimately 
was infoonad that this had been done 
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her conduct and action were much more 
like that of a woman who felt that her 
confidence had been betrayed, and her 
interests sacrificed, than that of one who 
was struggling to break a bargain made on 
hjr behalf of the nature of which she was 
well aware and of which she at first ap- 
proved. 

Being a parda-nashin lady she apparently 
authorised her brother, Satish Chandra, to 
attend the Court in which her action was 
about to be heard and look after the pro- 
ceedings in the suit, but, as will presently 
be shown, there is no evidence to establish 
that she either expressly or impliedly 
clothed him with plenary authority to 
compromise, on her behalf, this suit which 
she had instituted to recover possession 
of the land she had purchased. 

On the 2ist February 1917 the prin- 
cipal defendant, the eldest son of the ven- 
dor, tendered to the appellant's Vakil, 
Babii Probodh Kumar Das, the sum men- 
tioned in the document of compromise, 
Rs. 13,500. He refused to receive it. The 
matter was brought before the High Court 
on the following day, the 22nd February 
1917, when it was by that Court ordered 
that the money should be brought into 
Court, This has been done. On this same 
day, the 22nd February 1917, she states 
in her evidence that she first heard of the 
compromise of her suit. In her evidence 
in the present suit she gives the following 
account of the way in which she came to 
know of it. She says : My brother Satish 
not having come to my house for 15 or 16 
days I sent for him through my son Srish. 
He came to see me on the 10 Falgun, 1323 
{i, e,, the 22nd February 1917)- I having 
enquired of him about the case, he said 
that the case had been compromised. On 
hearing that news I had a quarrel with 
my brother. After that I filed through 
my son a petition to the High Court 
for setting aside the compromise.'* She 
adds, since the quarrel with my brother 
he did not come to my house. I would 
suffer loss if I made the compromise for 
RS‘ J^SiSoo, because Rs. 17,600 or Rs. 18,000 
have been spent by me on account of the 
purchase of the land and litigation ex- 


first heard of the compromise, she took the 
proceedings indicated in the foregoing pas- 
sage of her evidence. She had an appli- 
cation made to the High Court to a re\iew 
of the proceedings in the suit in which 
the compromise had been entered into, 
with the view of having the latter set aside 
on the ground that it had been entered 
into, without her authority or consent. 
This application was on the nth May 
1917, for some reason not fully explained, 
refused. Whereupon the appelant on the 
25th July 1917 instituted the pr sent 
suit. The grounds upon which the High 
Court apparently based their decree which 
is appealed from are expressed concisely 
in the tollowing two passages from their 
judgments. Mr. Justice Richardson said : 

I am satisfied that the respondent's 
brother Satish acted as her accredited 
agent throughout, and that the com], re- 
mise of the 7th February was entered 
into on her behalf and with her consent. 
The respondent agreed at the time to a 
settlement not unjust to her but changed 
her mind afterwards. The bargain cannot 
be undone. Neale v. Gordon Lennox (x) 
and Mr. Justice Huda said : **As 1 nave said 
before, the evidence of Probodh Babu and 
Haradhan Babu place the fact of her con- 
sent to the compromise beyond any doubt. 
I, therefore, hold that Saratkumari did 
consent to the compromise and now has 
come forward to repudiate it falsely." It 
will be observed that the conclusipns at 
which the learned Judges have arrived 
do not agree. Mr. J ustice Richardson 
held that the appellant's consent to the 
compromise was given, not by the appeliant 
directly, but by her brother, her agent, 
fully authorised on that behalf. In the 
case of the second learned Judge it is very 
doubtful whether he comes to the same 
conclusion as does his brother Judge, or to 
the conclusion that though, as he admits, 
there is no direct evidence of c nsent 
by the appellant, the circumstantial evi- 
dence of it is very strong. He says he 
rejects the evidence of Satish and Saila 
the appellant'sbrothers, as wholly unreliable. 
He then deals with the circumstantial 


penses." (^) (1902) A.c. 465 s 71 I.. J. k:.b. 939; ^7 b. 

On the 28th March 1917, one month x. 341; 5* W. R. 140; 66 J.P. 757 ; K. 

and six days after she had» as she swears, 79<* 
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evid jiice upon which he relies in tins 
fashion. He says : — 

'‘Satish, as I have said, was acting in 
the interest of his sister. On the 6th he 
and his brother were both present in Court. 
When the Court suggested a compromise, 
time was * given to enable Satish to consult 
his sister. They were not living far off. 
Satish was living at Pataldanga and Sarat- 
kumari at Baghbazar. The distance bet- 
ween the two places is only about a mile. It 
is inconceivable that neither of the two 
brothers went to Saratkumari to take 
instructions from her about the compro- 
mise. According to Probodh Babu, Satish 
saw him in the evening and told him his 
sister would like to get a little more money, 
that, accordingly, the next day he was able 
to induce the learned Vakil on the other 
side to raise his offer to R.s. 13,500. Ad- 
mittedly, both Satish and Saila were pro- 
sent in Court and I have no doubt they 
consented to the compromise on behalf 
of their sister/' 

This line of reasoning is directed to 
show that Satish and Saila .sought for 
and obtained from their sister on the 6th 
February authority to consent to the 
compromise after they had duly informed 
her of the suggestion that had been made, 
while Mr. Justice Richardson held, to 
use his own words, that “ Satish was the 
accredited agent of his sister throughout 
(which their Lordships prp*sume means horn 
the first) and that the compromise of the 
7th of February was entered into by him 
on her behalf and with her consent."' 

The very fact that time was given to 
consider the compromise suggested by the 
Court is the best proof that Satish was 
not given from the first and not taken to 
have been so given such dominion and con- 
trol over the litigation as would have 
entitled him to compromise the suit without 
consulting his sister. 

Such being the apparently inconsistent 
conclusions at which the two learned Judges 
arrived, it is necessary to examine the 
evidence to endeavour to discover whether 
there was any evidence before them from 
which these conclusions as inferences from 
established facts, not mere conjectures 
or suspicions, or surmises, could legitimately 
be drawn. Turning to the evidence of the 


appellant one finds that in her evidence 
in-chief she deposes as follows : — 

“My name is Snrntkumari Dasi. My lius- 
baiid's name is Beni Madhab Dawn. My 
5 -' 4J or .^4 years. The house in which 
I have been giving deposition is my own 
house. I, plaintiff, liave instituted suit 
iti the Howrah Court. Amullya filed, in 
the Honourable High Court, Appeal No. 
393 of 1915 against me. Satish Dutt is 
my eldest uterine brother. He used to 
look after the said appeal case of mine. I 
gave no authority to m}^ said uterine bro- 
tiler to compromise the said appeal. I 
made no solelinamci in the case at High 
Court I did not give to my said brother 
consent to file any solciiudina, relinquishing 
the proxierty on taking Rs. 13,500. 1 did 
not give to the Vakils, who were engaged 
on my behalf in High Court, any authority 
to compromise the said appeal case. My 
eldest brother vSatish or youngest brother 
Saila or niv son Sarish did not show any 
solchnama to me, nor read out the same to 
me. 1 did never, through my brother 
Saila and Satish or 111^/ ,son Srish, a])prise 
my Vakils, at High Court of my consent 
to make solchnama. I did never, through 
tliose persons, tell them to make solchnama 
on taking Rs. i(),ooo or on taking Rs. 13,500 
exclusive of the amount due under the mort- 
gage to Praiidhan Babu. My eldest 
brother Satish never brought and read out 
the draft of any solchnama to me nor 
showed the same to me. Mv eldest 
brotiier Satish never informed me of the fact 
that a talk of compronnse was going 
on in High Court, if I had heard <>i the 
solchnama , I would not have given consent 
to same." 

»She was subjected to a long, tedious and 
mainly irrelevant cross-examination. No- 
thing discrediting her evidence in- chief 
was elicited, wliile .she added that her 
brother and sons engaged her Vakils ; 
that she had no interviews with any of 
theni and that the quarrel with her brother 
Satish to which referred was not "very 
abusive between brother and sister, but 
an altercation," that she said to him, 
"Why did you do this without my consent ?" 
Their Lordships find nothing in any part 
of her evidence to sustain the suggestion 
of the second learned Judge that tins huly 
got !3criy for having consenteJ to the cw 
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promise, changed her mind and came for- 
ward to repudiate it falsely. 

vSatish, when examined, proved that he 
was a trader, accustomed to look after 
his sister's case upon a})pcal, and then al- 
leged that the compromise was made with- 
out reference to her; that on the moining 
of the 6th of February ])r. Mitter com- 
menced his argument about noon, that about 
2-30 or 3 p. M. Probodh Babu (the appel- 
lant's Vakil) spok? to him in the verandah 
of the Court, saying that the Judges had 
suggested that the case should be amicably 
settled, that he w.\s nol agreeable to this, 
and then this Vakil asked him to come to 
Ins, the Vakil's, residence at night when 
he would speak about the matter. The 
Court was adjourned, but he says lit* does 
not know whether that was before or after 
the conversation. He says that he did 
not communicate (/. e. about the proposal) 
with his sister, that he went to the Vakil’s 
residence that night and told him (the Bobu) 
lie was not willing tt' compromise ; that this 
Babu then asked him to come to Court 
on the following day, the 7th, which he 
did. The appdkint’s sons, he says, were 
not present in Court on the 0th of I'ebruary; 
that Dr. Mitter resumed his argument on 
the 7th : that about i o'clock this same 
Vakil asked his brother Saila who was with 
him to call on Mr. ChaJnavarti, wliich his 
brother went to do. The witness further 
says that Probodh Babu asked him to come 
to the verandah of the Court, which he, 
the witness, then did, when the former 
told him that if the suit was dismissed by 
Mr. Justice Fletcher they would be put in 
a great difficulty, so it Avould be better to 
compromise it. That he, the witness, 
replied he could not say anything about the 
matter ; that he, the Vakil, might do what 
he thought best ; that he, the witness, 
did not agree to the Vakil compromising 
the case. When witness's brother had 
returned he said the Vakil had gone back 
to the Court-room and talked there with 
Dr. Mitter and HaraJhan 'Babu when Dr. 
Mitter took a paper and wrote down some- 
thing in English, which language the wit- 
ness does not unierstand ; that Probodh 
Babu then askel the witness to sign it, 
which he, the witness, refused to do, say- 
ing that before he conM sign it, it was 
p^cessary his sister should consent to it. 


That the paper was then signed by thf 
two Vakils and filed by Dr. Mitter. The 
appellant's sons were not, the witness 
says, in the Court on the 7th, and then he 
states that he, the witness, did not go to 
inform the appellant of the compromise, 
as he apprehended she would disapprove 
of what had been done. He is cross-ex- 
amined, but nothing to shake his evidence- 
in-chief would appear to their Eordships 
to have been elicited from him. He adds 
that he did not enquire what had been 
written by Dr. Mitter, that the terms of 
the compromise were not read over or ex- 
plained to him, but that Probodh Babu 
told him that on the defendant in the suit 
paying Rs. 13,^00, the case would be com- 
promised. If this witness had from the 
liust plenary authority to compromise tlis 
suit, as Mr. Justice Richardson apparently 
holds, or if during the adjournment he had 
obtained from his sister authority to consent 
to the compromise, as apparently Mr. Jus- 
tice PTuda holds, it is difficult, if not im- 
possible, to suggest any rational explana- 
tion of his refusal to sign the document. 
Owing to the secluded life patda-nashin 
ladies live, and the consequent inexperience 
in the conduct of business, legal or other, 
the law throws its protection around them. 

In the case of Tacoordeen Tewarry v. 
Nawah Syed AH Hossein Khan (2) Sir 
Montague Smith stated the law upon the 
point thus. According to the principles 
which have always guided the Courts in 
dealing with sales or gifts made by parda* 
nashin ladies the strongest and most satis- 
factory proof ought to be given by the 
person, who claims under a sale or gift 
from them, that the transaction was a real 
and bona fide one and was fully understood 
by the lady whose property is dealt with. 
In Shambati Koeri v. Jaso Bibi (3) Six 
Andrew Scoble said : It is a well-known 
rule of this Committee that in the case of 
deeds and powers executed by parda-nashin 
ladies it is requisite that those who rely 
upon them should satisfy the Court that 
they have been explained to and under- 
stood by those wffio executed them.'' 

(2) I 1 . A. 102; 21 W. R. 340; 13 B. L. R. 
427; 3 Sar. P. C. J. 368 (P. C.).' 

(3) 29 I. A. r27 at p. rar ; 29 C. 749 ; 6 C. W 
N 682; 4 Bom. I,. R. 444; a Sar. C. T. 304 
(P. C.). 
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An 1 in Sunitabala Debt v. Dhara Sundari 
Debt Chowdhurani (|) this pri .ciple W'S 
ap plied to an agreement to compromise 
litigation, but it was helJ to be sufficient 
to show that the general result of the 
compromise, as distinct from the details 
and legal technicalities involved, was under- 
stood by her, and that disinterested and 
competent persons with a fair understand- 
ing of the whole matter advised her to exe- 
cute it. 

Nothing of this kind was shown in this 
case. There is no proof that the lady knows 
English. Satish proved that the document 
filed was written in English. He is not 
contradicted on this point. The lady's 
Vakil, it appears to their Lordships, failed 
in his duty towards her ; he never saw her, 
never spoke to her in reference to this com- 
promise, nor had he any communication 
with her touching it. Had he acted prop- 
erly and explained this compromise to 
her, after which she approved of and con- 
sented to it, she would in all probability 
have signed it, and all this litigation would 
have been avoided. 

The learned Judge also says in his judg- 
ineiit, “ the evidence both of Probodh Babu 
and Haradhan Babus places the fact of the 
appellant’s consent to the compromise, 
above any doubt.” It is essential then to 
examine the evidence of these witnesses 
with great care. They were examined by 
the Court and not by the Vakils of the 
parties. 

The evidence of Babu Haradhan 
Chatterjee ran as follows : — 

Q . — Will you state as shortly as 
possible your recollection as to what 
ha^ppened on the 6th and what happened 
on the 7th February? 

“i4. — Dr. Mitter, who was leading me, 
was arguing and discussing the evidence. 

— Were you addressing the Court ? 

‘'A. — ^No. Dr. Mitter was addressing. 
I was present. I was seated by his 
side. I was instructing him. Then 
Mr. J ustice Fletcher threw out a 
suggestion, whether my client is willing 
to purchase the whole property, that is 

(4) 53 Ind. Cas. 131 ; 46 I. A. 272; 37 M L. 
J. 483; 17 A. L* J. 997: (1919) M. W. N Sat ; 
22 Bom. L. R. t; 24 C. W. N. 297; ii L. W. 227; 
47 C. 175; 2 Xt. K. (P. C.) a (P. C). 


to say, the defendant No. i. Dr. Mitter 
asked me whether the client was willing 
to do so. Previously we thought that 
if there was a suggestion to purchase the 
property, we would accept it. Dr. Mitter 
said * we are agreeable to purchase the 
property.' Upon that, Mr. Justice Fletcher 
asked the other side, Probodh Kumar 
Das, whether he is agreeable to compro- 
mise the s:iit, and asked Dr. Mitter what 
the terms will be. Dr, Mitter suggested 
that we were agreeable to pay the purchase- 
money with compound interest and that 
was the suggestion asked by Mr. Justice 
Fletcher, whether that would be agreeable to 
the other side. Probodh Babu said, T can- 
not sa^’' without asking my clients.' Both 
the brothers Satish and Saila were standing 
behind him and they held a consultation 
amongst themselves. After that they said, 

‘ we cannot say anything to that, we shall 
speak about this matter to-morrow ; un- 
less we consult the client we cannot say 
anything to it.' On that day it was arrang- 
ed for Rs. 13,000 plm the mortgage-money. 
This matter was adjourned at that time. 
Satish was standing behind Probodh Babu, 
and Mr. Justice Fletcher addressing him, 
told him. ‘ tell your sister that the compro- 
mise will be to her benefit. I have 
thoroughly understood the case, and in 
my opinion it is a benami transaction. 

“ Q . — We want to know exactly what 
happened on the 7th ? 

''A . — On the 7th they wanted more. 
Afterwards it was settled at Rs, 13,500, 

‘‘ Q. — Afterwards — when ? On the same 
day or the next day ? 

''A . — On the 7th, after some consulta- 
tion with Dr. Mitter, myself on one side 
and Probodh Babu and Satish and Saila 
on the other side. Then the draft was 
made recording the terms. Probably I 
drew out the draft in consultation with 
Dr. Mitter and Probodh Babu. This diaft 
was taken away by Satish to show to some- 
body, but I do not know to whom. He 
said ^ I will show it to some friend of mine.*” 

The evidence of Babu Probodh Kumar 
Das ran as follows : — 

” Q . — Can you tell us as briefly as pos- 
sible what took place first on the 6th and 
then on the 7th ? 

''A — So far as I remember the argu- 
ments were going on when there was a 
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suggestion made by the Court, viz., Mr. 
Justice Fletcher, to Dr. Mitter, whether 
he was willing to purchase the whole prop- 
erty. Dr. Mitter said that he would ac- 
cept that and that he would pay compound 
interest. On that, Mr. Justice Fletcher 
asked me whether my client would be agree- 
able to that. I asked my client Satish 
and his brother Saila whether they agreed 
to it. They had a consultation among 
themsel.es as to whether that would be 
profitable to them and that did not take 
more than two or three minutes. After 
that Satish asked me to take time to con- 
sider the matter and that was also neces- 
sary because I was appearing for a parda- 
nashin lady and had to take her instructions 
in the matter. I said to him, ‘ You 
had better go and consult about the 
matter and come to me at night at 
my house.* So he went away and came 
at night on that very day at my 
house and told me that his sister would 
like to have a little more than was offered. 

I said that I would ask Dr. Mitter whether 
his client is agreeable to that. The next 
morning when the case was called on at 

II A. M., then I told Dr. Mitter that my 
client would require something more, because 
the amount which was offered was barely 
sufficient to cover expenses. Then Dr. 
Mitter consulted or did something and 
then within a few minutes Dr. Mitter said 
‘ we can offer so much.* I told my client 
that that was the utmost that he could 
get. He could do what he liked. Then 
Dr. Mitter asked for some time from the 
Court. Time was given. I went away 
on another case which was called on at 
that time. 

'' Q . — That was on the 6th ? 

A , — ^That was the next day, the 7th. 

“ Q , — On the 6th night your clients 
came a ad told you that they required some- 
thing more ? 

— Yes, on the 7th when I came to 
Court they told me to try and* get some- 
thing more. I said to Dr. Mitter that 
unless something more was offered my 
client was not agreeable to the compro- 
mise. 

().— And Rs. 500 more was offered. 
A.—Yes. 


Q , — Did you ask your client to go and 
fetch Mr. Chakravarti ? 

A.— I do not remember if I did 
Q . — No occasion arose for any argu- 
ment ? 

'‘/I. — So far as 1 remember no occasion 
arose for argument on the 7th. 

Q . — Were you present at 2-30 w'h'in 
the petition was put in ? 

A, — Yes. Dr. Mitter handed something 
to Haradhan Babu. He read it out and T 
handed it over to my client who took it 
away and went away. 

“ Q . — You distinctly remember you never 
sent for Mr. Chakravarti ? 

''A . — I cannot be positive about it, 
it is so old.** 

Nothing of importance beyond this was 
elicited. 

The Appellate Court insisted quite prop- 
erly upon the examination of these two 
Vakils. They treat their evidence as so 
much in conflict with the evidence not 
only of tl)e two brothers of the appellant but 
of the appellant herself as to utterly dis- 
credit her and them as witnesses, and yet 
it never apparently occurred to the learned 
Judges that it would have been well if the 
brothers of the appellant had had an op- 
portunity of cross-examining these Vakils 
on the portion of their evidence in conflict 
with their own. No such opportunity was 
given. Again, the evidence of these Vakils 
deals only with what occurred in the Court. 
It may show that they, the appellant*s 
brothers, had an opportunity of informing 
her of the fact that a compromise was pro- 
posed and of obtaining her consent to it. 
It may even go so far as to raise a sus- 
picion that she was informed of it and did 
consent to it. It may tend to discredit 
the evidence of the brothers which was 
in conflict with it. It is, however, incon- 
sistent with the assumption that Satish 
had from the first plenary authority from 
his sister to compromise the suit in any 
way that seemed good to him. In that 
case asking for her consent to the compro- 
mise proposed would have been quite un- 
necessary. But in their I<ordships* view 
it is quite insufficient in face of the dis- 
tinct denial of the appellant to establish 
the affirmative proposition that she did 
in fact consent to this compromise, the 
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burden of proving which rests upon the 
revspondents. In their Lordships' view 
they have failed to discharge that burden. 

There is one matter that may account 
for the unbusinesslike manner in which this 
compromise was arranged and carried out. 
The appellant was cross-examined at 
length apparently to show either that the 
money she paid for the lands she purchased 
was not her own or that she gave or lent 
money to her brother Satish to purchase 
them for himself. Mr. Justice I'lctcher 
suggested from the Ilencli that the pur- 
chase might have been a henami transac- 
tion, and Babu Probodh Kumar Das in 
hi.s evidence calls Satish his client. At 
one part of his evidence he uses the words 

My client Satish ”, at another, I handed 
it (the compromise paj^er) to my client, 
who took it away with him. ” It may 
possibly be that he believed that the prop- 
erty was purchased for >Satish, that he 
was the real owner of it, and that he, there- 
fore, thought it was unnecessary to take 
the precautions which he probal>ly would 
have taken if he had believed this pitrda- 
iinhin lady, the appellant, w^as the real 
owner. 

The case of Neale v. Gordon Lennox (1) 
[supra) referred to, has no application to the 
present case. 

The respondents rely upon another point. 

It is this. The appellant, after having 
obtained leave to appeal to His Majesty 
in Council, applied to the Court for, and 
on the 2nd of September iq2o obtained, 
an order that Rs. 4,000 (portion of the 
Rs. 13,500 paid into Court) should be held 
as security for the costs of tlie respondents 
in the appear to this Board. It was con- 
tended that this transaction amounted to 
an adoption by the appellant of tlie decree 
while at the siime time she was impeaching 
it, and was, therefore, estopped from doing 
so. If the appellant should fail in this 
appeal, the money lodged in Court will 
belong to her. If she succeeds in the 
appeal the money lodged in Court will be 
returned to the rospoadents, subject, 
however, to any claim she may success- 
fully establish to have any costs awarded 
to her paid out of it. In their Lord- 
ships' view the point is entirely un- 
sustainable, On the whole, therefore, their 
Lordships are of opinion that the ap- 


peal succeeds, that the judgment and 
decree appealed from were erroneous and 
should be reversed, that the judgment 
and decree of the Additional Subordinate 
Judge was right and sliould be restored, 
and that the respondents should pay to 
Die appellant her costs of the appeal to 
the High Courl and of this appeal, a^nd 
they wdll humbly ad'.ise His Majesty 
accordingly. 

^ A. Appeal allowed. 

vSolicitors for the Appellant.— Messrs. 
Barrow Rogers & Nevile, 

Solicitor for the Rcspotidcnf.— Mr. John 
T uckcr. 


ALLAHABAD HIGH COURT. 

Lkttkrs Patent Appeae N0.35 of 1921. 
January 19 1923 

Present : — Sir Grimwood Mcars, Kt., 
Chief Justice, and Justice Sir 
P. C. Banerji. 

HAIHZ ABDULLAH — Defenpant 
— Appekeakt 
versus 

ALLI AND ANOTHER — PLAINTIFFS 
— Respondent. 

Adverse possession — Joint owners — Proof — 
Ouster actual or by conduct —Denial or repudiation 
of title — Mixed question of law and fact. 

To constitute adverse po.sscssion against a joint 
owner his ouster may be actual or there might be 
conduct which would amount to his ou.ster. 
[p. O41, col. I.] 

The mere possession of a house by some of its 
joint owners or by a mortgagee from them, if the 
mortgage was effected without the knowledge of 
the joint owner not in actual possession, cannot 
amount to adverse possession against him unless 
therc^ wa.s what may be deemed to be hi.s ouster, 
that is, ac’tual ouster or some act to his knowedge 
by which his title was denied or repudiated, 
fp. 641, col. I.] 

The question of adverse possession is a mixed 
qucvstion of law and fact. [p. 641. col, i.J 

Letters Patent Appeal from a judgment 
of Mr. Justice Stuart, dated the 27 th April 
1921. 

Messrs. D. C. Banerji and Iqbal Ahmad, 
for the Appellant. 

Dr. K. N. Katju, for the Respondents. 
JUDGMENT. — ^Three brothers Ghazi, 

Rawa and Maula Bakhsh obtained a decree 
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ill 1870, declaring their title to the house 
in dispute. Maula Bakhsh did not live in 
the house after the decree but allowed 
his two brothers to remain in possession. 
This they did until the year 1889 
when they mortgaged the house to a 
third party and that third party 
remained in possession. This mortgage 
has now been redeemed, and upon this being 
done, the plaintiffs, who are the representa- 
tives of Maula Bakhsh, brought the present 
suit for their one-third share of the house. 
That they had a third share in the house is 
not disputed but it is urged that their right 
to the third share was extinguished by 
lapse of time, by reason of the two brothers 
having ousted them and been in adverse 
possession of the house. The mere posses- 
sion of the house by the brothers or the 
possession of a mortgagee from them would 
not amount to adverse possession, unless 
there was what may be deemed to be an 
ouster of the plaintiffs or their predecessor 
Maula Bakhsh. There might be actual ouster 
or there might be conduct which would 
a nount to ouster. In the present case what 
Was found was that the two brothers mort- 
gaged the whole house to the mortgagee who 
remained in possession. From this fact alone 
it could not be concluded that the plaintiffs 
or Maula Bakhsh had been ousted from the 
house. It was not found by the lower 
Appellate Court that the plaintiffs or Maula 
Bakhsh had any information as to the 
nature of the mortgage effected by the 
brothers of Maula Bakhsh. If two-thirds 
only had been mortgaged the mortgagee 
would have been in possession of the house. 
The mere fact, therefore, of the mortgagee 
being in possession was not sufficient to 
constitute ouster from the property. The 
question of adverse possession is a mixed 
question of law and fact. Unless there was 
some act to the knowledge of the plaintiffs 
by which their title was denied or repu 
diated, the mere fact of che plaintiffs 
not being in actual possession would not 
amount to ouster such as would extinguish 
their right. This is the case with the. 
property now in disp ute and there is nothing 
to show that the plaintiffs had knowledge 
of the mortgage, and there is no finding 
on the point. The single fact that the 
br thers of Maula Bakhsh remained in pos- 
stMion and that a mortgagee from them was 


also in possession is not sufficiei^t to consti- 
tute ouster and the learned Judge of this 
Court in so holding was, we think, right. 
We accordingly dismiss the appeal with 
cost?. 

s, D. Appeal dismissed. 


PRIVY COUNCIL. 

Appeai, from the Oudh Judicial CoMMrs- 
sioner’s Court. 

October 31, 1922. 

Present : — Lord Buckmaster, Sir 

John Edge, vSir Lawrence Jenkins and 
Lord Salvesen. 

PIRTHIPAL SINGH— Appeeeant 
versus 

GANESH DIN SINGH and another— 
Respondents. 

Titlii — Long possession. 

In 1868 a decree was passed which declared that 
the rights of certain persons in an estate were 
thckadari and not proprietary or under-pro- 
prietary, but in all subsequent proceedings and in 
every subsequent public document relating to the 
estate those persons were regarded as under-pro- 
prictors In a suit for a declaration against tlieni 
that they had no proprietary or under-proprietary 
rights : 

Held, that, in ^te of the decree, a title so 
long recognised coaid not now be overthrown, 
[p. 642, col, 2.] 

Appeal from the judgment of the Court 
of the Judicial Commissioner, Oudh. 

Mr. DeGruyther, K, C., and Mr. Dube^ 
for the Appellant. 

JUDOMENT. 

Lord Buckmaster. — The appellant in 
this case is the Taluqdar of the Surajpur 
Estate, and in this capacity he sued to obtain 
a declaration against the respondents that 
they had no proprietary or under-proprie- 
tary rights in a village known as Mauza 
Kusehti, which forms part of the estate. 
The Subordinate Judge, before whom the 
matter first came for hearing, decided in 
his favour ; the J udicial Commissioners have 
reversed that decree and from the Judicial 
Commissioners this appeal is brought. 

The difficulty arises in tins way : In the 
Settlement that was made in 1867 there is 
no doubt that the Taluqdar of this estate 
was clothed with rights which excluded the 
predecessors of the d feudants from claiming 
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CO have any greater interest in the village 
than that of ihckadars ; in other words, it 
excluded them from proprietary or under- 
proprietary rights. A dispute having arisen 
early with regard to their claims, a decree 
was passed on the 7th April 1868 which 
declared that the rights possessed were 
thekadari and not pukhtadari rights. 

It must be remembered that it was not 
that decree that created or affected the rights; 
it was a decree which declared what they were, 
but it was undoubtedly binding between the 
parties and but for subsequent events would 
have been the clearest possible proof of the 
appellant’s title. The subsequent events 
are very interesting. Trom that time until 
shortly before the institution of these pro- 
ceedings everything that has taken place has 
been upon the footing that the defendants 
really possessed the rights which the appel- 
lant now says that they cannot enjoy. The 
Wajib-iil-nrz, the khewat and ever3^ public 
document relating to this estate to which 
the attention of their Lordships has been 
directed proceed upon that footing. Fur- 
ther, it is found that in 1887 proceedings of 
rather a remarkable character were taken, in 
which this right once more came in dispute: 
What the exact character of those proceed- 
ings was it is not easy to determine; but it 
appears that a decree-holder was seeking to 
issue execution against the Rani Chhibraj 
Kuar, who is described as the wife of the 
Taluqdar of Surajpur, the defendant judg- 
ment-debtor. At any rate, this makes plain 
that the Taluqdar of Surajpur, the person 
who then held the exact estate that is now 
held by the appellant was himself the sub- 
ject of proceedings from which the execution 
proceeded. The Rani, who may have succeed- 
ed to the estate in some capacity or other, 
appeared before the Court for the purpose 
ot determining what her interests were, and 
in those proceedings the occupants claimed 
once more that they had under-proprietary 
rights and that claim was allowed. 

It has been urged in both the Courts that 
there is nothing to show that the Rajah or 
Rani was in fact the predecessor ol the pre 
sent appellant, and that is true. This case is 
singularly destitute of any verbal evidence 
at but at least it is impossible to o\ erlook 
the fact that the decree, which is in evidence, 
is one in which the character of the person 
attacked has the exact character of the per- 


son who is the present appellant. Thdr 
Lordships merely mention this because they 
think it may be that in both the Courts in- 
sufficient weight has been attached to those 
proceedings ; but it is not upon those pro- 
ceedings that they base the opinion that 
they have formed, and the advice that they 
will tender to His Majesty. Their view is 
this : That in spite of the decree, from 1869 
down to the institution of these proceedings, 
there has never been any occasion on which 
the rights now claimed by the defendants 
have not Leen upheld. One ol the nio.sT ciili- 
cal of these occasions was when the uiginal 
Settlement came to an end. It appears In m 
the judgment A the Subordinate Judge that 
that must have happened somewhere about 
1897, or possibly in 1898, but when that 
Settlement ended, once more the question 
as to the determinaticn of ulial were to 1 e 
the rights of the parties arose; the piccccc- 
ings were public, and anothei Selthntut 
was effected upon the footing that the cieltiid- 
ants' predecessors were under-jiroprietors. 
Further, following upon the Settlement, 
proceedings were taken on behalf ol the 
Court of Wards, on behall ol the then lalnq- 
dar, against these under-proi lietois on the 
2nd June 1899, for the purpose of obtain- 
ing rent, and they are definitely sued there 
as pukhiadars. In other words, it is plain 
that whutevei may have been the original 
effect of the decree, from that time dowTi 
till now this estate has been regulated upon 
the footing that the defendants pos^iessed 
the rights that they claimed to en-)oy. 

Their Lordships think it unnecessary to 
examine more closely in detail the circum- 
stances of the evidence furnished by the 
documents. They have been set out with 
great care and accuracy by the judgments 
of all the learned Judges before wh: ni the 
case has been heard, and there is nothing 
which they desire to add. They think that 
a title so long recognised cannot now be 
overthrown, and for this reason they think 
that this appeal should be dismissed, and 
they will humbly advise His Majesty accord- 
ingly. 

w. c. A. Appeal dismissed, 

Solicitor.r» for the Apppeliant:— Messrs 
Borrow, Rogers & Nevil, 
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PBIVY COUNCIL. 

Appsal from the Madras High Court. 

December 20, 1922. 

Present : — ^Lord Buckmaster, and Lord 
Phillimore, Mr. Ameer Ali, Sir Lawrence 
Jenkins and Lord Salvcsen. 
KAMULAMMAL, since deceased 
(now represented by KATTARI 

NAGAYA KAMARAJENDRA RAMA- 
SAMI PANDIYANAICKER)-Appeu,ant 
versus 

T. B. K. VISVANATHASWAMI NAICKER, 
SINCE deceased, and OTHKR.S — 
Respondents. 

Hindu Law — Mitakshara — Succession — Suclrus 
— Illegitimate son and widow. 

Under the Hindu Uaw, an illegitimate son of ^ 
Budra is entitled to share equally with the widow* 
fp. O45, col. 2.j 

Gangabai Pirappa v. Bandu Pirappa, 32 Ind. 
Cas. 986: B. 369: 18 Bom. U. K.. 70, referred to. 

Appeal from the judgment of the Madras 
High Court, (vSir John Walhs, Kt., Chief 
Justice, and Mr. Justice Srinivasa Aiyangcr) 
dated the 26th October 1915, reported as 
31 Ind. Cas. 833, varying the decree of the 
Sub Judge, Madura, dated the 14th Octo- 
ber 1905. 

Mr. DeGruyther^ K, C., and Mr. Dube, 
tor the Appellant. 

Mr. J. B, Mathew t K, C., and Messrs. 
Ingram and K, Brown ^ for the Respondents. 

JUDGMENT. 

Sir Lawrence Jenkins. — ^'rhis is an 
appeal from a decree, dated the 26th October 
1915, of the High Court of Judicature at 
Madras, which varied a decree, dated the 
14th October 1905, of the Court of the 
Subordinate Judge of Madura. 

The case started as far back as the 25th 
April 1902 and is one of much detail in 
which numerous issues have been raised ; 
but the points now in contest have been 
reduced to two, and it will only be necessary 
to set forth so much of the complicated 
story as relates to them. 

In December 1888 Kamaraja Pandiya 
Naidker, the Zemindar of Bodinaickenur, 
a Sudra by caste, died, and there survived 
him (among others) his illegitimate son the 
original plaintiff in the suit, his wife the 
original first defendant, his daughter the 
second defendant, and certain collateral 
agnates who are parties to the suit. He 
left no legitimate male issue. The appellant 
3et up a paper*wxiting as her husband's 


last Will. Both Courts have held it not 
proved. Though this finding has been 
questioned in the appellant's case, its pro- 
priety is, in their Lordships' opinion, con- 
cluded by the concurrent findings of the 
Courts in India. And so the only point 
left for decision is, whether the plaintiff, as 
the sole illegitimate son of the late Zemindar, 
was entitled as against the appellant, the 
lawfully-married widow, to a otte-third 
or a one-half share in the personal or self- 
acquired properties of the Zemindar. 

The Subordinate Judge decreed only 
one-third in his favour ; the High Court 
held him entitled to one-half. From this 
decision the widow has appealed. Both 
the widow and the illegitimate son have 
died during the litigation, and representatives 
have been .substituted in their place. The 
rights of the illegitimate son of a Sudra in 
the Madras Presidency rest principally on a 
text of Yajnavalkya as explained and 
developed in the Mitakshara and other 
authoritative commentaries. 

In the concluding section of Chapter I 
of the Mitakshara the rights of a son by a 
female slave in the case of a Sudra's estate 
are considered. It is conceded that the 
plaintiff comes within the scope of the 
section. In paragraph i the text of Yajna- 
valkya is quoted, and in the second para- 
graph it is interpreted. According to Cole- 
brook's translation they run as follows : — 

‘‘ I. The author next delivers a special 
rule concerning the partition of a Sudra's 
wealth. ‘ P>en a son begotten by a Sudra 
on a female slave may take a share by the 
father’s choice. But if the father be dead 
the brethren should make him partaker 
of the moiety of a share ; and one who has 
no brothers may inherit the whole property 
in default of daughters' sons. ' " 

“2. The son begotten by a Sudra on a 
female slave obtains a share by the father's 
choice or at his pleasure. But after (the 
demise of) the father, if there be sons of a 
wedded wife, let these brothers allow the 
son of the female slave to participate for 
half a share ; that is, let them give him 
half (as much as is the amount of one 
brother's) allotment. However, should there 
be no sons of a wedded wife the son of a 
female slave takes the whole estate, provided 
there be no daughters of a wife nor sons of 
daughters. But, if there be such, the sou 
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of the female slave participates for half a 
share only. '' 

The words enclosed in brackets are a 
gloss by Balambhatta or Subodhini. 

Here the contest is between the illegiti- 
mate son and the widow, and though the 
widow is not named in the text it is well- 
settled that as a preferential heir to the 
daughter's son she is included among those 
who share with the illegitimate son, and it 
would serve no useful purpose to speculate 
why she was not mentioned in the text. 
But the measure of the respective shares 
still has to be determined. The text and 
the commentary speak of the illegitimate 
son being made partaker of a moiety of a 
share or participating for half a share, but 
there is no explicit statement as to the unit 
in which he is to take his half-share. There 
are two possible views — either that he is 
to take one-half of the other participant's 
share, or one-half of what the illegit mate 
son would have taken had he been legitimate. 

Mr. J. R. Gharpu.e, an able Sanskritist 
and a Vakil of the Bombay High Court, 
in his recent translation of the Mitakshara, 
renders the text of Yajnavalkya as providing 
that the brothers should make the illegitimate 
son a half-sharer;" and his translation 
of Vijnaneswara’s commentary on this text 
is, these brothers should make that son 
of the female slave a half-sharer, i.e., they 
should give him a half from their own 
allotment. " He appends a foot-note in 
which he says this is made clearer by Balam- 
bhatta and Subodhini, and gives what pur- 
ports to be a quotation from Balambhatta 
and Subodhini in these words : — " From 
the entire estate a half of what would be 
regarded as his share, i, e., one-half of the 
amount allotted to a legitimate issue." 
Their Lordships have unfortunately had no 
opportunity of examining these authorities. 
This rendering " half-sharer, " which is 
not without signihcance, is also to be found 
in Rao Saheb Mandlik's translation of 
Yajnavalkya's text. 

In the Savasvati Vilasa this text is cited, 
and the comment on it is in these terms, 
" The meaning is that even when there is 
a daughter's son, the son of the female 
slave takes only a half " (paragraph 396). 

The Dattaka-Chandrika, Chapter V, 31, 
deals with the text as folio virs, " Therefore, if 
even in the series of heirs down to the 


daughter's son, exist, the son by a female 
slave does not take the whole estate, but 
only shares equally with such heir." Though 
the Dayabhaga is not a governing authorily 
in Madras, it is worthy of notice that, in 
commenting on this text, Jimuta Valiana 
lays down that if there be a daughter s 
son the illegitimate son shall share equally 
with him, adding the explanation that as 
no special provision occurs it is fit that the 
al.otment should be equal (Chapter IX, 31). 

The Daya-Krama-Sangraha, another Bengal 
authority, is to the same effect (VI, 1-35). 
In Colebrook's Digest the rule is further 
elaborated, and it is there said that, " after 
the death of the father, if no such Will had 
been declared, the brethren born of a wJe 
legally married shall allot him half a share — 
that is, half of such share as would havi- 
been assigned had his mother been legal y 
married. Consequently, a son by a feiUcile 
slave not superior in class to her Sudra 
master shall obtain the moiety of a lull 
share. " 

These last cited commentaries, while 
not oi governing authority in Madras, at 
any rate show the sense in which the text 
has been understood elsewhere. 

Though in Chapter I, section XII, of the 
Mitakshara there is no explanation ol how 
the half-share is to be computed, si. 11 in 
another part of the treatise there are direc- 
tions which indicate the method ol computa- 
tion approved by its author in the asceitak- 
ment ol fractional shaies. Thus, in Chapter I, 
section VII, paragraph 5, it is provided 
that " sisters should be disposed of in 
marriage, giving them as an allotment the 
fourth part ol a brother's own share. 
In paragraph b it is said that the meaning 
is tnat the girl shah be allowed to participate 
for a quarter of such a share as would be 
assignable to a brother of the same rank 
with herself. This is worked out in para- 
graph 7 as follows : — 

" For example, if a person had only a 
Brahman wile and leaves one son and one 
daughter the whole paternal estate should 
be divided into two parts and one such 
part be sub-divided into four ; and the 
quarter being giVeii to the girl, the remaind. r 
Shall be taxeu by the son. Or, if there be 
two sons and one daughter, the whole of the 
father's estate should be divided into three 
parts ; and one such part be sub-divided 
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into lour ; and the quarter having been 
given to the girl, the remainder shall be 
shared by the sons. But if there be one 
son and two daughters, the father's property 
should be divided into thirds, and two 
shares be severally sub-divided into quarters ; 
then, having given two quarter shares to the 
girls, the son shall take the whole of the 
residue. It must be similarly understood 
in any case of an equal or unequal number 
of brothers and sisters alike in rank. 

In the second volume of Norton's Leading 
Cases, page 499, reference is made to a 
case of Annasamy Moodellyv, Tandavaraya, 
Madras S. R. for i860, page ii, and the ruling 
is stated in these terms, “ Where plaintiff 
(illegitimate) and defendant (legitimate) were 
two brothers the property was divided 
one-quarter to the plaintiff, three-quarters 
to the defendant. " This would be in 
conformity with the rule of division that 
would give an illegitimate son one-half of 
the share to which he would have been 
entitled had he been legitimate. 

Reference, however, has been made to 
Gangahai Pirappa v. Bandu Pirappa (i), 
where it was decided by the Bombay 
High Court that in a competition 
between the widow and an illegitimate 
son the son took only one-third. But 
from the judgment delivered, it is apparent 
that this conclusion was not in accordance 
with the view that the learned Judges 
took of the text and the commentaries, 
but was founded on what they understood 
to be the case-law of the Bombay Presidency. 

If the true method of computation be 
to allot to the illegitimate son one-half of 
what he would have taken had he been 
legitimate, then, where the competition is 
between the illegitimate son and the widow, 
the allotment of the respective shares 
presents no difficulty. Such a son if born 
of a lawfully-wedded wife would have taken 
the whole ; by reason of his illegitimacy 
this would be reduced to one-half ; and so 
he and the lawfully-married widow would 
take in equal shares. 

In Madras this result, according to the 
jui’;tneat of the High Court now under 
aap^al, has the supoart of the case-law of 
that Presidency, and it was definitely stated 
in the course of the present argument, 

(I) 32 ItJd. 5^®. 98^; ^0 B, 369; 18 Bom. R. 

7 ^^ 


without being conUoverted, that as between 
an illegitimate son and a lawfully-wedded 
widow there has been no departure in 
Madras from the rule of equal shares. 

The learned Judges of the High Court, 
after a reference to the decisions, say, '' In 
this state of things we are not prepared 
to depart from the course of decisions in 
this Court, which hold that the plaintiff 
is entitled to share equally with the widow. 
This, in their Lordships' opinion, was the 
right conclusion at which to arrive, and 
they will accordingly humbly advise His 
Majesty that this appeal be dismi'^sed with 
costs. There will be only one set of costs. 

N. K, Appeal dismissed^ 

Solicitor for the Appellant. — Mr. Polak, 

^ Solicitors for the Respondents. — Messrs* 
Graham Pole and Douglas Grant, 


ALLAHABAD mOH COURT. 

Civil* Revision No. 133 of 1922. 

February 2, 1923. 

Present: — Mr. Jtistice Lindsay. 

KUNWT'AR pal and anothbk* — 
defendants — Afpetcants 
versus 

Bakhshi MADAN MOHAN— 

Pi. A iNTiFF— O pposite Party. 

Provincial Small Cause Courts Act {I X of 1887), 
s, 25, Sch. II, Art, 35 {ii) — Plea of want 
of jurisdiction not taken in lower Court — High 
Court, whether hound to entertain — Suit for damages 
for trees wrongfully cut — Defendant claiming trees 
as his own — Application of Art. 35 (ii). 

If a plea of want of jurisdiction is not taken 
during the trial of a suit in the Small Cause Court, 
the High Court is not bound to entertain it in the 
exercise of its powers under section 25 of the Pro- 
vincial Small Cause Courts Act. 

Where in a suit for damages for trees wrongfully 
cut, the defendant pleads that the trees are his 
own property and not the property of the plaintiff, 
the case is not covered by the Exception men- 
tioned in Art. 35 (ii) of the Second Schedule 
to the Small Cause Courts Act. 

Civil redsion from an order of the Judge, 
Small Cause Court at Hathras, dated the 
21st July T922. 

Mr. A, Sanyaly for the Applicants. 

Mr. Panna Lai, for the Opposite Party. 

JUDGMENT* — This is a defendants appli- 
cation under section 25 of the Small Cause 
Courls Act. The suit was a suit by the 
Zemi riar to reco /er Rs lo on the allegation 
that the defendants who were bis tenants 
had wrongfully cut and carried off a babul 
tre^ belonging to him, the plaintif. 
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The defence set up was that the tree had 
been planted by the defendants, was their 
own property and that they had done no 
injury to the plaintiff whatever. 

After a lengthy trial in the Court below, 
which was a Court of Small Causes, the claim 
of the plaintiff was decreed. 

The defendants now come up and argue 
that the case was not within the cognizance 
of the Small Cause Court, and this plea is 
based upon the provisions of Art. 35 (ii) of 
the Second Schedule to the Provincial Small 
Cause Courts Act. This clause provides 
that a suit for an act which is, or save for 
the provisions of Chapter IV of the Indian 
P^nal Code would be, an offence punishable 
under Chapter XVII of tlie'lsaid Code is a 
suit which a Small Cause Court cannot take 
cognizance of. The learned Counsel for 
the applicants has admitted that this plea 
was not taken in the Court below but he 
contends that as it goes to the root of the 
lower Court's jurisdiction it ought to be 
entertained here and allowed. 

In the first place, I would observe that, 
even if the plea taken is a good one, I should 
not be disposed to interfere in this matter. 
I am nol obliged to interfere under the pro- 
visions of section of the Small Cause 
Courts Act and it is obvious here that there 
was a long trial in the Court below in which 
all the witnesses put forward by the defend- 
ants-applicants were examined. I do 
not consider that this is a case in whi^h the 
defendants should be entitled to another 
trial. 

I am not disposed to accept this conten- 
tion that the case falls within Art. 35 (ii) of 
the S'cond Schedule to the Small Cause 
Courts Act. Bearing in mind the defence 
which the applicants here set up it does not 
lie in their mouths to say that the act in 
respect of which the suit was brought was 
an act amounting to an offence. The de- 
fendants' whole case was that the tree was 
theirs and that they had cut it in exercise 
of their own rights. A person who cuts 
trees which he says to be his own cannot 
be said to be committing the offence either 
of theft or of mischief as defined in Chapter 
XVII of the Indian Penil Code. The plea, 
therefore, in my opinion has no force. I 
dismiss thi application with costs. 

S, D. Application dismissed. 


PBIV& COUNCIL. 

Appkai, from tub Calcutta High Court. 
December 20, 1922. 

Present: — ^lyord Sumner, Lord Carson and 
Mr. Ameer Ali. 

Haji ABDUR RAHIM— Appellant 
versus 

NARAYAN DAvS AURORA, SINCE 

DECEASED AND OTHERS — RESPONDENTS. 

Muhammadan Law — Wakf, incidents of — Provi* 
sioyi for benefit of settlor* s family, effect of — Mortgage 
for purposes foreign to wakf — Mortgagee^ claim hy^ 
nature of — Limitation Act {IX of Sch, /, 

Art. 134, applicability of. 

Under the Muhammadan Law the moment a 
wakj is created all rij<hts of property pass out of 
the wakif and vest in God Almighty. The curator, 
whether called niutivalU or sajjadamshn , or by any 
other name, is merely a manager. [p. 648. col. 2.] 

Vidya Varuthi Thirtha Swamigal v. Balusami 
Ayyar, 65 Ind. Cas. loi; 48 I. A. 302; (1921) M. 
W. N. 449; 41 M. L. J. Mt>; 44 M. 831; 3 U. P. 
L. R. (P. C.) 62; 15 L. W. 7^^; M L. T. 66; 3 
P. L. T. 245; 26 C. W. N. 537; 24 Bom. L. R. 
629; 20 A.L.J. 497; (1922) A.i.R. (P.C.) 123 (P.C.), 
referred to. 

Where a valid wakf is created, the whole prop- 
erty dedicated passes out of the ownership of the 
settlor for the purposes he has declared and not 
merely such portion of it as will suffice to produce 
the part of the income which he has expressly 
dedicated to pious and charitable purj^oses. Lp* 648, 
col 2.] 

Therefore, in the case of a wakf containing a 
provision for the benefit of the family of the 
settlor, where the wakf property is mortgaged 
for purposes foreign to the wakf, the whole mort- 
gage fails. It cannot, for purposes of enforce- 
ment, be severed into two distinct charges, one 
declared for pious uses on one part of the prop- 
erty, and another and separate charge declared 
on another part for the uses of the mortgagor only. 
Nor is the property itself to be regarded as sever- 
able and chargeable according to the measure of 
the interest, which the settlor s family may have 
in the rents and profits of the whole, [p. 648, coi. 
2; p. 649, col. i.J 

For an advance of money, otherwise than to 
satisfy the legitimate needs and purposes of the 
wakf, no part of the property held in wakf is charge- 
able either by the settlor or by the Court. In 
such a case any claim by the person who advances 
money must be in the nature of a claim in personam, 
and cannot be secured by holding liable the wakf 
property itself, [p. 648, col. 2; p. 649, col. 1.] 

The period of limitation prescribed by Art. 134 
of Schedule I to the Limitation Act does not apply 
to a wakf. [p. 647, col. i.] 

Appeal from the Judgment of the 
Calcutta High Court, Mr. Justice Richardson 
and Mr. Justice Shamsul Huda, 

Mr. De Gruyther, K. C., and Mr. K. Brown, 
for the Appellant. 

Mr. Dunnct iC. C., and Mi\ Raikes^ for 

the Respondents^ 
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JUDGMENT. 

Lord Sumner. — This was a suit bj ought ^ 
by the mnlwcilli of a mosque to recover 
possession of property, alleged to have been 
settled as a valid from the defendants, 

whose title arose under incumbrances created * 
by his predecessors in that office. 

The principal issue tried in India was 
whether or not the claim was Statute- 
barred, and, relying on Art. 134 of the 
First Schedule of Act No. IX of 1908, the 
High Court gave judgment in favour of the 
defendants. This was before the decision 
of their Lordships* ^o^r(i\x\ViiyaVamthi 
TMrtha Swamigal v. Balusami Ayyar (i), 
which held that Art. 134 does not apply 
to a xmkf and, accordingly, their conclusion 
is admitted to be no longer sustainable. 
There has further been much discussion 
on the prersent appeal whether the case is 
governed by Art. 142 or by Art. 144, 
since Art, 134 is inapplicable ; but again 
it is common ground that, if the plaintiff’s 
evidence established that his predeccssor- 
in-office remained in po.ssession of the prop- 
erty in question until after the year 1901, 
then his claim is not Statute-barred. As 
to this, oral evidence, relating to the receipt 
of the rents and profits, was called on both 
sides. The learned Trial Judge, after criti- 
cising adverseh' the evidence given on this 
point by the defendants* witnesses, accepted 
the plaintiff's case, and held that the mort- 
gagors had remained in possession until 
less than twelve years before the present 
suit was begun. With this finding of fact 
one of the learned Judges in the High Court, 
Richardson, J., agreed. His colleague, Syed 
Shamsul Huda, J., dissenting, drew attention 
to the burden of proof, which he said rested 
on the plaintiff and had not been discharged, 
the probabilities being in favour of the 
defendants. If the learned Judge meant, 
as his reference to the onus of proof seems 
to indicate, that the plaintiff had given 
no evidence, that the mortgagee had not 
received possession at the 'time when the 


as the burden of proof goes, there was enough 
to call for an answer. If, on the other hand, 
as his allu.sion to the probabilities of the 
case seems to show, he only meant that, 
weighing the plaintiff's evidence against 
that of the defendants, he rejected the 
former and accepted the latter, his opinion 
is not fortified by any detailed examination 
or comparison of the evidence which the 
respective witnesses gave. Their Lordships 
do not think that under these circumstances 
the opinion of Syed Shamsul Huda, J. ought 
to prevail against the concurrent opinions 
of Richardson, J., and of the learned Trial 
Judge ; nor does their own examination 
of the evidence, which need not be set out in 
detail, lead them to discredit the plaintiff's 
ca.se in this respect. 

The affirmation of the finding that the 
mortgagors retained possc.ssion dowm to a 
date which defeats the plea of the Statute 
of Limitations, would dispose of this appeal 
but for the following point. The original 
settlement was undoubtedly a valid creation 
of a wakf, for the ])rovision intended to 
benefit the family of the settlor was not the 
preponderating feature of the settlement, 
nor was the provision made for the per])etti- 
ation of religious ceremonies and charitable 
gifts by any means illusor\^ or unsubstantial ; 
but, equally iindoubtedly, the two provisions 
— that for the upkeep of the mosque and 
celebration of worsliip there on the one 
hand, and that for the benefit of the settlor’s 
family on the other— are, as a matter of 
drafting, separate and severable dispositions. 
Indeed, it could not have been otherwise. 
The new contention for the respondents was 
that a mortgagee, who had parted with his 
money to the persons, members of the 
plaintiff’s and of the settlor’s family, who 
were then in the position of mutwalli, ought 
not to lose his money altogether and that too 
at the plaintiff's instance, but was at least 
entitled to have acharge declared, in his 
favonrover the portion of the property, which 
was settled for the benefit of the settlor's 


mortgage was executed and in accordance 
with its terms, he overlooked the fact that 
several of his witnesses gave positive and 
precise evidence on the subject, and, so fa 


(I) 65 Ind. Cas. 161; 48 I. A. 302; (1921) M 

W. N. 449; 41 L. J. 346; 44 831; 3 U. P. L, R*. 

(P. C.) 62; 15 L. W. 78; 30 M. L. T. 66; 3 P. t T 
245;,26 C. W. N. 537; 24 Bom. L. R. 629; 24 a’ L 
J..497; (192a) A. I, R. (P. C.) 123 (P. C). 


family. 

This point w^as not taken below, or even 
in the respondents' case, unless it can be 
brought within the third reason, ‘‘ because 
the trusts created were not those of a valid 
wakf—oX any rate as to the half of the 
property settled on the founder’s hdrs.*" 
Their Lordships would not in any event 
have declared that the respondents were 
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entitled to the suggested charge, for they 
are by no means sure that ^ necessary 
parties are before them or that all neceessary 
matters have been proved, and the case 
would have to be remitted to India, even 
if the contention be sound. 

In the present case there is a dedication, 
which has already taken effect, and it is 
so substantial that one half of the net income 
has to be devoted to specified pious purposes. 
It is impossible to say that this gift is only a 
veil to cover arrangements for the aggrandise- 
ment of the settlor's family and a device 
to make the property inalienable. There 
is nothing illusory about it. The most 
that can be said is that the provision for the 
settlor's family is considerable, for the mere 
provision itself is clearly permissible, as is 
the provision that the settlor’s heirs shall 
be the mutwallis of the wakf in their order. 
In delivering the judgment ot their Lord- 
ships' Board in Mujib-un-nissa v. Abdur 
Rahim (2), lyord Robertson says, at page 23*: 
“ It will be so '* (that is, it will be a valid 
deed of wakf) ** if the effect of the deed is 
to give the property in substance to charit- 
able uses. It will not be so, if the effect 
is to give the property in substance to the 
testator's family. " In view of the fact 
that this deed has been taken as creating a 
valid wakf in both Courts in India, and that 
effect has been given to it as creating a valid 
wakf in separate proceedings by the decree 
appointing the appellant to be mutwalli, 
their Lordships think it needless to discuss 
further the genuine character of the wakf. 
Its dominating purpose is to makf* adequate 
provi*^ion for the pious uses mentioned. 

In Vidya Vamthi Thtrtha Swamigal v. 
Balusami Ayyar (i), it was explained that 
the idea conveyed by the word trust " is 
foreign to the religious conception involved 
in the word wa )^: — 

“ ‘ When once it is declared that a parti- 
cular property is wakf pi any such expression 
is used as implies wakf . . . the right 

of the wakif is extinguished and the owner- 
ship is transferred to the Almighty, ' says 
Mr. Ameer Ali in delivering judgment. 
‘ The manager of the wakf is the mutwalli,^ 
the governor, superintendent, or curator. ' 

(2) 28 L A, 15; 23 A. 233; 5 C. W. N. 177; II 
M. Ir. J. 58; 3 Bom. U R. 114; 7 Sar. F. C. J. 829 
(F, C,). 

Peje ^ It At— 


In the case of khankhas the head is cdled 
a saijadanishin. * But neither the sajjada* 
nishtTi nor the mutwalli has any right in the 
propeit}^ belonging to the wakf ; the property 
is not vested in him, and he is not a trustee 
in the technical sense. . . . The wakj^ 
nama does not transfer property to trustees. 

. . . ' Under the Muhammadan Law the 

moment a wakf is created all rights of prop- 
erty pass out of the wakif and vest in God 
Almighty. ' The curator, whether called 
mutwalli or sajjadaniskin, or by any other 
name, is merely a manager. ' " 

The principle of the respondents' con- 
tention, accordingly, appears to their Lord- 
ships to be fallacious. The property, in 
respect of which a wakf is created by the 
settlor, is not merely charged with such 
several trusts as he may declare, while 
remaining his property and in his hands. 
It is in very deed God's acre, " and this 
is the basis of the settled rule that such 
property as is held in wakf is inalienable, 
except for the purposes of the tmkj, A 
similar view forms the basis of the inalien- 
ability of a Hindu math and, if the settlor 
declares himself, as he is entitled to do, to 
be the first mutwalli or the first shebait, 
that does not affect the fundamental princi- 
ple, that the whole property is considered as 
having passed from him for the purposes 
which he has declared, and not meiely such 
portion of it as will suffice to produce the 
part of the income which he has expressly 
dedicated to pious and charitable uses. 
From this it follows that where an attempt 
is made to grant a mortgage for purposes 
foreign to the necessary purposes of the 
wakf, which is, therefore, as such unsustain- 
able, the whole mortgage fails. It cannot, 
for purposes of enforcement, be severed 
into two distinct charges, one declared for 
pious uses on one part of the property, and 
another and separate charge declaied on 
another part for the uses of the mortgagor 
only. The property itself is not to be 
regarded as severable and chargeable accord- 
ing to the measure of the interest, which the 
settlor's family may have in the rents and 
profit‘d of the whole. The contention now 
advanced is inconsistent with the character 
of a wakf, as fully explained in the above- 
mentioned and many other decisions of 
their Lord^.hips' Board. Their Lordships 
are of opituou that^ lor aa advance of money 
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Otherwise than to salio-y llie legitimate 
needs and purposes oi the wakj\ no p^il ol 
the property held in 'Kiakf is oh'iirc>enl If* 
either by the settlor or by the Court. In 
such a case any claim by the person who 
advances the money must be in the nature 
of a claim in personam, and cannot be secured 
by holding liable the wakf property itself. 
For these reasons their Lordships will humbly 
advise His Majesty that this appeal should 
be allowed and the judgment of the High 
Court set aside and that of the Trial Judge 
restored with costs here and below. 

N. H. Appeal allowed. 

Solicitors for the Appellant. — Messrs. Pugh 
& Co, 

Solicitors for the Respondents. —Messrs. 
WalkiPis & Hunter. 


ALLAHABAD HIOH COURT. 

Second Civil Appeal No. 1344 or i()2i. 

January 23, 1923. 

Present : — Mr. Justice Daniels. 

RAM HARAKH PANDEY— Defendant 
— ^Appellant 
versus 

Bahu CHUNI SINGH and others— 
Plaintiffs-— -Respondents. 

Co'sharers — Jcint land— ‘One co^sharev in exchi- 
swe posiiession — Ouskr by another co^sharer — Exclu- 
sive possession whether can be restored — Damages 

No co-sharer who has been in physical or actual 
possession of any part of joint land is liable to be 
ejected by any o^ the other co-sharers except by 
means of a partition lawfully obtained. If 
ousted, he is entitled to be re.^tored to the actual 
possession which he had before and not merely to 
joint possession with the co-sharer ousting him. 
He is also entitled to a decree for damages. 

Sarbjit Sin^h v, Eaj Kumar Rai, 63 Ind. Cas. 
80O; 19 A. L. J. 7S3; 3 U. P. E. R. (A) 146; 44 A. 5 
(1922) A. I. R. (A) 162, followed. 

Jagar Nath Ojha v. Ramphal, 13 Ind. Cas. 79; 
34 A. 150; S A, h j > Bisheshar Singh v, 

Hanuman Singh, 63 Ind. Cas. 802; 19 A. L. J. 780; 
3 U. P. E. R. (A) 143; 44 A. i; (19:22) A, I. R. (A) 
314, distinguished. 

Second appeal against a decree of the 
Additional District Judge, Gorakhpore, 
dated ihe zSth of June 1921. 

Mr. Haribans Sahai, for the Appellant. 

Mr. K. N. Laghaie for Mr. G. Agarwala, 
for the Respondents. 

JUDGMENT.— This appeal arises out of 
a suit for possession of xilot No. 96 accord- 
ing to the old numbering and 130 according to 
the new numbering in the village of Senua- 
pur in the Gorakhpur District. The facts 
found by the Court below are that the land 


was occupied up to 1308 Fasli by a lenant. 
In that year the tenant left the land, and 
the plainlilPs father, and after him the 
plaintiff took actual rcFsession of it as 
khu i-hashi ahd remained in Dos.session till 
1316 Fasli. In 1317 Fadi ^tne plaintiff 
handed over i^ossession to the defendant 
in lieu of the interest on a loan advanced 
by the defendant tc the nlaintiff. In Fasli 
1321 the plaintiffs re-jiaid the loan and got 
back actual possession of the plot from the 
defendant. In 1322 the defendant ousted 
the plaintiff again and took possession of 
the plot. The .^uit was contested in the 
Courts below on grounds of fact which have 
been found again.st the defendant. In this 
Court the defence put forward is based 
on the fact that in the year 1322 Fasli the 
defendant acquired a share in the village. 
It is said, therefore, that the most the plaintiff 
can obtain is a decree for joint possession. 

I have been referred to three rulings. The 
first is the well-known ruling in Jagar Nath 
Ojha V. Ramphal (i) which first established 
the principle that a co-sliarer deprived of 
possession could get a decree for joint pos- 
session and not merely a decree declaring 
his right. The plaintiff laid stress on the 
words in the head-note “ whether the plaint- 
iff was originally in joint possession or 
wlietlier he had never been in possession.** 
These words must be read with the fads 
of the ca.se. There the plaintiff had bee n:e 
entitled to joint posse -J^ion by operation of 
law as a reversioner. The fact that he had 
never actually taken possession did not 
deprive him of hU right to obtain joint pos- 
session. 

The second case referied to is that of 
Bisheshar Singh v. Hanuman Singh (2) 
which merely reiterated the same principle 
in a case in which the parties had been joint- 
ly in actual cultivatory possession of certain 
joint land. 

Tlie third case, that of Sarhjit Singh v. 
Raj Kumar Rai (3), is actually against the 
appellant. It lays down that no co-sharer 
who has been in physical or actual possession 
of any part of joint land is liable to be ejected 
by any of the other co-sharers except by 
means of a partition lawfully obtained. 

(1) 13 Ind Cap. 79; 34 A. 150; 8 A E J. 1312, 

(2) 63 Ind. Cas. 802; 19 A. E T* 780: 3 U. 1*. 
E. R. (A.) 143; 44 A. i; (1922) A. 1 R. (A) 314. 

(3) 03 Ind. Cas. 806; 19 A. E. J. 783; 3 P. E. 
R. (A>) 146; 44 A. 3; (1922) A< L R. (A) Ida. 
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This is exactly what the Court below has 
found here. The plaintiff was in sole 
actual physical possession of the plot in 
suit. He has been ousted therefrom by the 
defendant. He is certainly entitled to be 
restored to the actual possession which he 
had before and not merely to joint possession 
with the defendant. 

It is further argued on the basis of the 
last mentioned case that no decree for dama- 
ges should have been given. The facts of 
the case were, however, distinguishable in 
that in the ruling in Sarhjit Singh v. 
Raj Kumar Rat (3) the land was the joint 
khud-kasht of the parties. In this case the 
finding is that it was the sole khud-kasht of 
the plaintiff who has been deprived of the 
enjoyment of the land by his dispossession 
The appeal, therefore, fails and T dismiss it 
with costs including fees on the higher scale. 

s. D. Appeal dismissed. 


PRIVY COUNCIL. 

Appkal from the Lower Burma Chief 
Court. 

December 20, 1922. 

Present : — Lord Atkinson, Lord Sumner, 
Lord Parmoor, Lord Carson and 
Mr Ameer Ali. 

M. SUBRAMONIAN and another— 
Appktxants 
versus 

M. L. R. M. LUTCHMAN and others — 

Respondents. 

Registration Act {X VI of 1908), 17 — Evidence 
Act (I of 1872), 5. 92 — Registration — Equitable 
mortgage^ document creating — Oral evidence inadnussi^ 
})l0 — Receiver mortgaging without authority — Mart- 
gage, whether valid. 

Where a deposit of title-deeds is accompanied by 
a document containing the terms of the mortgage, 
the document being the only repository and appro- 
priate evidence of the agreement of the parties, 
constitutes an instrument by which the equitable 
mortgage is created, and comes within section 17 
of the Registration Act. [p. O52, col. i ] 

Kedarnath Dutt v. Shamlall Khetiry, ii B. U. R. 
405; 20 W. R. 150, relied on. 

The general ride that a deposit of a document 
of title, without writing or word of month, will 
create in equity a charge upon the property, does 
not apply where the deposit is accompanied by 
an actual written charge. In such a case oral 
evidence is not admissible and the terms of the 
document must be referred to. [p. 652, col. 2.] 
Pranjivandas Jagjivandas Mehta v. Chan Mah 
Phee. 35 Ind. Cas. 190; 43 I. A. 122; (191b) i M. W. 

N. 443; 31 M. L. J. 155; 4 L. W. 69; 14 A. E. J. 
638; 20 C. W. N, 925; 18 Bom. L. R. 664; 20 M. E. 
T. 242-, 9 Bur. L. T. 125; 43 C. 895; 24 C. I,. J. 314; 


8 L. B. R. 458 (P. C.) and Shaw v Fostir. (1872) 
5 n L. 321 at p. 341: 42 I,. J. Ch. 41; 27 Li. T. 281; 
20 W. R 007 relied on. 

Where a Receiver mortgages certain property, 
when the order appointing him does not autho- 
rise him to do so, the mortgage is ultra vires. 
[p. 651 col. 2.] 

Appeal from the Lower Burma Chief 
Court. 

Mr. Powell, K, C., Messrs. Preez and 
Dube, for the Appellant. 

Mr. Dunne K. C., and Mr. Kyffin, for the 
Respondents. 

JUDGMENT. 

Lord Carson.— On the 15th July ^ 1908 
the firms of Chettys owed to the original 
plaintiff, Mallady Sathalingum, whose exe- 
cutors the present appellants are, a consider- 
able sum of money, and as security for the 
same deposited with him by way of equitable 
mortgage title-deeds relating to certain 
properties of the defendant Seedat and 
which had been deposited with the said 
firm by the said Seedat. On the occasion 
of such deposit a memorandum was signed 
and delivered to the said plaintiff in the 
following terms : — 

^‘I'roin M. L. R. U. A. Soliappa Chetty 
and A. L. A. S. R. M. Chetty, 
Rangoon. 

To Mallady Sathalingum, Rangoon, 
dated Rangoon, the 15th July, 1908. 
“ Dear Sir, 

“ We hand you herewith title-deeds 
relating to fifth class Lot Nos. 78, 79 and 80, 
Block K, each measuring 25 by 50 with 
building thereon belonging to vSalcnian 
Ahmed Seedat, also his promissory-note 
for rupees sixty-three thousand (Rs 63.000) 
due us, this please hold as security against 
advances made to us ; we also hand you 
second mortgage executed in oui favour 
by C. Raiiga Sawny Moodaliar on ist class 
Lot No. 6 in Block Fi. On this we had 
advanced Rs. 32,000. Please also hold this 
as further security against advances made 
to us. We promise not to deal with same 
till your amount due you is fully paid and 
satisfied. 

Witness .' — 

“ (Signed) C. E. Soeoman. 

Yours faithfully, 

“ (Signed) M. L. R. M. A. Soliappa Chetty,, 

‘‘ A. L. A. S. R. M. Alagappa Chetty. '' 

This document was not registered, and 
the effect of such non-registration wilj 
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have to be considered later. On the 17th 
December 1909 the said plaintiff sent to the 
said firms of Chetty and the respondent 
Seedat notices demanding re-i)aynient of the 
moneys due and interest. In the year 1910 
a suit was brought for the dissolution of the 
said Chetty firms, and on the 5th April 
1910 Ramanathan Chetty was appointed 
Receiver by an order of the Court in the 
suit in the following terms : — 

It is ordered that M. A, R. A. R. Rama- 
nathan Chetty be and he is hereby appointed 
Receiver on a monthly remuneration of 
Rs. 300 (three hundred only) to take charge 
of the x>roperty of the Chetty firms of M. h. 
R. M. A. and A. L. A. S. R. M. pending the 
decision of the suit for dissolution of ])artner- 
ship, with power to collect out vStan dings and 
do all things necessary for the realisation 
and })rcservation of the assets of the said 
firm. ” 

The Receiver so appointed and the mem- 
bers of the Chetty firms being anxious to 
realise the debt due to them by Seedat, 
wrote to the plaintiff for the promissory'- 
note and the title-deeds deposited with 
the plaintiff on the 15th July I(h> 8 in order 
to enable them to carry on proceedings 
against Seedat, and the plaintiff handed 
them over on condition that he received 
payment from the fruits of the decree. 
No suit, however, was brought, but Seedat 
gave the Chetty firms a legal mortgage 
dated the 26th August 3910 over the 
properties included in the original equitable 
mortgage and also other properties which 
were not so included. The plaintiff agreed 
to this compromise upon condition that the 
mortgage of the 2bth August 1910 was 
deposited with the plaintiff and also the 
title-deeds relating to the properties included 
in it as collateral security for the monies 
owing by the Chetty firms to the plaintiff. 
This deposit was carried out, and on this 
occasion a memorandum setting forth such 
deposit was signed by the Receiver, and is 
dated the 4th September 1910. The present 
action was brought by the plaintiff as equit- 
able mortgagee to enforce payment of the 
debt due to him by sale ot the properties 
mortgaged by the said mortgage of the 
26th August IQIO. 

At the trial of the action before Mr. 
Justice Young, it was contended that the 
original sub-mortgage of 1908 was void, inas- 
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much as it was effected by an instrument 
in writing which was admittedly not register- 
ed and that it was inadmissible in evidence 
on the same ground. 

The learned Judge, however, held that 
it was admissible as being a record of an 
already completed transaction. 

It was also contended that the old equit- 
able mortgage l:ad been surrendered and 
that the plaintiff was suing on a new mort- 
gage which was ulifcf vires the Receiver, 
who had not obtained the leav(‘ of the Court, 

The learned Judge held, however, that, 
so far as the new legal mortgage so deposited 
related to the property included in the 
former equitable mortgage, “ there was not 
an iota of difference between the return of 
Uie title-deeds and the return of them accom- 
panied by the deposit of the legal mortgage,*' 
and he, accordingly, gave a (lecree for the 
usual accounts and for sale in default ot 
payment ot the properties included in the 
original memorandum of deposit. There 
was an appeal by the plaintiff to the Chief 
Court of Lower Burma from this judgment 
so far as it disallowed his claim to an equit- 
able sub-mortgage on the new and additional 
properties included in the mortgage of the 
20th August, 1910 and there was also 
an appeal from this judgment by the first 
defendant in so far as it allowed the claim 
of the plain (iff to an equitable sub-mortgage 
of the properties originally pledged. 

The Appellate Court on the 2-^th January 
jc)i<) set aside the decree of the original 
Court and dismissed the j^laintiff’s claim, 
holding that by the events which had 
happened the original mortgage by deposit 
was extinguished and no depOvsit of deeds 
by the Receiver of the Chetty films was 
authorised by the order appointing him. 

The Chief Judge, Sir Charles Fox, who 
gave the judgment of the Court, slated 
that it was unnccessar}^ to deal with the 
vexed question as to whether the memo- 
randum of the 15th July 1908 required 
registration. From this judgment and the 
decrees made under it the present appeal 
has been brought 

It was not seriously contended before 
their Lordships that the Receiver had any 
authority under the order of the 5th April 
1910 to mortgage property of the firms, 
and on this point their Lordships are in 
agreement with the decree of the Appellate 
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Court. The plaintiffs’ chief effort before 
this Board was directed to supportiair Uie 
order of Mr. Justice Young, basing their 
f-tnim upon the original sub-mortgage of 
the 15th July 1908. The respondents’ 
Counsel, on the other hand, raised the objec- 
tions which had also been made at the trial 
of the action, (i) that the original sub-mort- 
gage was void, inasmuch as it was effected by 
an instrument in writing which was admitted- 
ly not registered and relied upon sections 17 
and 49 of the Registration Act, 1908 ; and 
(2) that oral evidence was not admissible, 
as the memorandum of the 15th J uly 1908 
constituted the contract between the parties 
(S. 91, Daw of Evidence, Act I of 187.2). 
The appellants, however, contended that 
tliongh the terms of the deposit were em- 
bodied in a written document that document 
was a mere memorandum of and did not 
constitute the contract and, therefore, did 
not require to be registered, and that on the 
same ground oral evidence was admissible 
to prove and explain the deposit. 

As already stated, the Trial J itdge acceded 
to this argument. 

This Board, however, cannot agree with 
the view taken by the Trial Judge. The 
law upon the subject admits of 110 doubt. 
In the case of Kedarnath DM v. Sham Lull 
Khcttry (i), Couch, C. j., says 

“ The rule with regard to writings is that 
oral proof cannot be substituted for the 
written evidence of any contract which 
the parties have put into writing. And 
the reason is that the writing is tacitly 
considered by the parties themselves as 
the only repository and the appropriate 
evidence of their agreement. If this memo- 
randum was of such a nature that it could be 
treated as the contract for the mortgage, 
and what the parties considered to be the 
only repository and appropriate evidence 
of their agreement, it would be the instru- 
ment by which the equitable mortgage was 
created^ and would come within section 17 
of the Registration Act. ” 

This Board in Pranjivandas Jagjivandas 
Mehta v. Chan Mai Phee (a), laid down the 
law as follows ; — 


ill 


It B. I4. R. 405; 20 W. R. 150. 

35 Ind. Cas. 190; 43 I* A. 12a; (1916) i M. 
W. N, 443; 31 I. J. 155; 4 W. 69; 14 A. L J. 
638; 20 C. W. N. 925; 18 Bom. I4. R. 664; 20 M. 

T, 242; 9 Bur, ^25; 43 C. B95; 24 C. T4. J. 31 -j: 


“ The law upon this subject is beyond 
any doubt: (1) Where titles. .. .are handed 
over with nothing said except that they 
are to be security, the law supposes that the 
scope of the security is the scope of the title. 
(2) Where, however, titles are handed over 
accompanied by a bargain, that bargain 
must rule. (3) Lastly, when the bargain 
is a written bargain, it, and it alone, must 
determine what is the scope and the extent 
of security. 

‘‘ In the words of Lord Cairns in the 
leading case of Shaw v. Foster (3), ' although 
it is a well-established rule of equity that a 
deposit cf a document of title without 
more, vilhout writing, or without word of 
mouth, will create in equity a charge upon 
the property referred to, I apprehend that 
the general rule will not apply where you 
have a deposit accompanied by an actual 
written charge. In that case you must 
refer to the terms of the written document, 
and any implication that might be raised, 
supposing there were no document, is put 
out of the case and reduced to silence by the 
document by which alone you must be 
governed.' " 

Applying the principles thus laid down 
to the present case, what this Board has to 
determine is did the document of the 15th 
July 1908 constitute the bargain between 
the parties, or was it merely the record of 
an already completed transaction ? 

The only evidence upon this subject in 
their Lordships' opinion is conclusive that 
the memorandum of the 15th July iqo8 
constituted the bargain between the parties. 
The plaintiffs’ agent swore, “ The arrange- 
ment to deposit their title-deeds was made 
in the presence of the eldest son of E. Solo- 
mon, " and when we turn to S. Solomon's 
evidence, he says, “ The document was 
drafted and typed in ray office after they 
had come to an agreement. The document 
was drawn up at the time they came to- 
gether;" and upon cross-examination he 
says : 

The agreement was signed and handed 
over in my presence. Unless the title-deeds 
had been handed over he would not have 
accepted Exhibit. I. (the memorandum 
of 15th July 190S). The transaction was 
completed in my office at the same time. 


(3) (1^72) 5 H. Lr. 321 atp. 42 L. J. Cb. 49; 
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1 urning to the document itself, one is 
led to the same conclusion. 

* 'We hand you herewith title deeds, 


etc This please hold as secu- 
rity, etc Please also hoH 


this as further security. Their Lord- 
ships have no doubt, therefore that the 
memorandum in question was the bargain 
between the parties, and that without its 
production in evidence the plaintiif could 
establish no claim, and as it was unregistered 
it ought to have been rejected. 

It has already been stated that the 
Recei e was not under the order appointing 
him authorised to create any mortgages of 
the partnership property, and, therefore, the 
claim of the plaintiff fails both in respect 
of the origin^ equitable deposit and the 
subsequent deposit in August jqio. 

For these reasons their Lordships will 
humbly advise His Majesty that the appeal 
of the plaintiff should be dismissed with 
costs. 

N. K. Appeal iUsmissciL 

Solicitors for the Appellant.— Messrs. 
Itoneham (!r Son. 

S dicitors for the Respondents. — Messrs. 
Sanderson & Orr Dignam. 


ALLAHABAD HIGH COURT. 

Second Civil Appeaju No. 1337 of 1921. 

January 23 1923. 

Present — Mr. Justic- Haniels- 

SHARUR — Defendant — Appeeeant 
versus 

HUSAINI BIBI AND ANOTHER — PLAINT- 
IFFS —Respondents. 

Adverse possession — Brother in possession on 
behalf of himself and sister — Gift by brother 
without knowlejge of sister, effect of — Registration — 
Notice. u 

The sole^possession by one of two or more joint 
owners is not adverse to the others until the owner 
in possession has done some act to the knowledge 
of the others which amounts to a denial of the 
latter s right. 

Chandbhai Mahamadbhai v. Hasanlhai Rahimt* 
ula 64 Ind. Cas. 205; 46 B. 213; 23 Bom L R. 
1033 ; (1922) A. I. R. (B.) 150 and Ahmad Rasa 
Khan v. Ram Lai, 26 Ind. Cas. 922; 37 A. 203 ; 13 
A* L. J* 204, relied upon. 


Registration is not notice. 

Tilakdhari Lai v. Khedan Lai, 57 Ind. Cas. 
465; 48 C. i; 30 M. L. J. 243; (19-20) M. W. N. 591; 

2 U. P. L. R. (P. C.) no; 22 Bom. L. R. 1319: id 
A. L. J. 1074; 25 C. W. N. 49; 28 M. L. T. 224; 
47 I. A. 239 ; 32 C. L. ]. 479; 13 h. W. 161; 2 P. 
L. F. 1 01 (P. C.j, followed. 

If a brother 111 possession on behalf of himself 
and his sisters executes a deed of gift in favour 
of his .sons without the knowledge of his sisters 
and there i.s nothing to put the .sisters on enquiry, 
the poSvSe.ssion of the brother docs not become 
adverse to the sisters. 

Second appeal against a decree of the 
Di trict Judge, Benares, dated the 2710 
July 1921. 

Mr. G. Banerji, for Mr. P. L. Bancrji, for 
the Appellant. 

Mr. Mukhiar Ahmad (with him Dr. 5 , M. 
Suluiman), for the Respondents. 

JUDGMENT.- 'The only question in this 
appeal i^ one of adverse p jssessioii. The 
plaintiffs arc two sisters. The original de- 
fendant was their brother. He has died 
and his sons, Chhedi and Shakur, have been 
su.-stituted in his place. The plaintiffs 
claimed their share in three houses which 
originally belonged to ihe father of the 
parties. The suit ii governed by Ait. 144 
of the Limitation Act. It is admi-ved that 
the plaintiffs have never been in actual pos- 
session of the house, but th- Couits below 
have accepted the principle that the poss s- 
sion of the brother was on behalf of himself 
and his sisters and, therefore, was not ad- 
verse. This principle is not disputed by the 
defendants-appellants. They claim that the 
case is taken out of the principle by virtue 
of the fact that the brother, Rarim Bakhsb, 
executed two deeds of gift in lavour of his 
sons in the year 1908. One of these was 
just within the twelve y.ars' period of limi- 
tation, but the other was just before it, and 
it is this gift which is specially pleaded 
as making the possession adverse. The 
learned Judge of the Court below has found 
that there is no proof that the plaintiffs 
had any knowledge of this gift and he de- 
clined to regard registration of tne ^^ift as 
constituting notice in view of the ruling t i 
the Privy Council in Tilakdhari Lai v. 
Khedan Lai (i). In this case there was 

(i) 57 Ind. Cas. . 05 ; 4^ C. i; 39 M. L J* 243; 
(1920) M. W. N. 591; 2 U. P. L. R. (R C.) 139; 
22 Bora. L R. 1319; A. L. J. 1074; 25 C. W. N. 
49; 28 M. L T. 224; 47 I. A. 239 ; 32 C. JU. J , 4791 
13 L. W. 1611 2 R L. T. lox (R C.) 
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n -billing to put the plaintiffs on enquiry 
or to cause them to search the register. 
There is a very recent ruling of the Bombay 
High Court, Chandbhai Mahamadhhai v. 
Hasanbhai Rahimiula (2), that sole 
possession by one of two or more joint owners 
is not adverse to the others until the joint 
owjicr has done some act to the knowledge 
(i the others which amounts to a denial of 
the latter's right. The rulings of this Court 
are to the same effect [e, g., Ahmad Raza 
Kkan v. Ram Lai (3)]. 1 come to this decision 
with some reluctance, because where parties 
have not put forward a claim to their legal 
share for a period of some thirty years, as 
has happened in this case, it very often, if 
not usually, is the fact that they have all 
along intended to allow the brother to take 
the whole, but on the authorities the de- 
cision of the learned District Judge is the 
only possible decision on the fact found by 
him* I, therefore, dismiss the appeal with 
costs including in this Court-fees on the 
higher scale. 

s. D. Appeal dismissed. 

(2) 64 Ind. Cas. 205; 4b B. 213; 23 Bom. 

R* 1033; (1922) A. I. R. [B.) 150. 

(3) 2b Xnd. Cas. 922; 37 A 203; 13 A, JU. J. 204. 


ALLAHABAD HIGH COURT. 

Second Civie Appeal No. 1295 of 1921. 

January 25, 1923. 

Present: — ^Mr, Justice Daniels. 

RAMJI DAS AND ANOTHER— Defend- 
ants — ^Appellants 
versus 

MIHIN LAL— Plaintiff— Respondent. 

Evidence Act {I oj 1872), ss. 63 (5), 114 ill. (g) — 
Secondary evidence of contents of document — Person 
unable to read document^ whether can give evidence — 
R on-production of document — Old document— Pre- 
sumption. 

It is settled law that in a suit tor redemption 
the plaintiff must prove the mortgage which he 
sets up. [p. 054, col. 2.3 

Sheo Prasad v. Lalit Kuar, 18 A 403; A, W, N. 
(1896) 132; 8 Ind. Dec. (n. s.) 975, followed. 

Under clause (5) of section 63 of the Evidence 
Act secondary evidence as to the contents of a 
document, written in Persian characters, cannot be 
give by a witness who is unable to read Persian. 
5). 654, col. 2.] 

Ghure v. Chair apal Singhs 23 Ind. Cas. 11; 12 
A. L. J. 239, followed. 

Unless it is established that a document is in 
the^possession of a party^and^has ^been wilfully 
suppiesaed. a Ooott is not entitled to presume that 


1 * 9^3 

the contents ef the document, if produced, would 
have been unfavourable, [p. 655, col. i.] 

In the case of a very old document the possi- 
bility of its having been lost and being no longer 
in exi.stence is naturally much greater than in the 
case of a document of recent date. [p. 655, col. i.] 

Second appeal against a decree of the 
Second Additional District Judge, Aligarh, 
dated the 25th of May 1921. 

Dr. K. N. Katju, for the Appellants. 

Dr. S. iV. Sen, for the Respondent. 

JUDGMENT. — This is a second appeal 
in a suit for redemption of a mortgage alleged 
to have been executed in 1865. The defen- 
dants-appellants denied the existence of 
the mortgage. No notice was served on 
them to produce it, but it is not seriously 
disputed that if it was in their possession 
the nature of the suit was sufficient to give 
them notice that they must produce it and 
that the plaintiffs were entitled to produce 
secondary evidence. It is settled law that 
the plaintiff must prove the mortgage which 
he sets up [Sheo Prasad v. Lalit Kuar (i)]. 
The lower Appellate Court has found on 
the basis of various items of documentary 
evidence that the property was originally 
mortgaged to the defendants. The docu^ 
mentary evidence gives no assistance as to 
the date of the moitgage nor does it in any 
way show that it was the mortgage in suit. 
To supply this defect two witnesses were 
produced. The learned Judge of the Court 
below has rejected one of these witnesses 
as false, but has accepted the evidence of 
the other Anandi Lai. The first and main 
plea taken in this Court is that Anandi Lai's 
evidence, even if believed in full, is not such 
secondary evidence as is recognised by sec- 
tion 63 of the Evidence Act. Under sub- 
section (5) of that section only a witness 
who has himself seen a document is entitled 
to give oral evidence of it. This clearly 
implies that it must be a witness who could 
read the document and this view was taken 
in Ghure v. Chatrapal Singh (2), where it 
was held that a person who was tmable to 
read a document could not give secondary 
evidence of its contents. The evidence of 
Auandi Lai has been laid before me. It shows 
that the document was written in Persian 
characters which the witness was unable to 
read. A plea was taken by the respondeat 

(1) 18 A. 403-; A. W. N. (1896) 13a; 8 Ind. 
Dec. (N. 8 ) 975 - 

(a) 23 Ind. Cas. n; 12 A. L. J- 239. 
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to the effect that the Court should presume 
under section 114 of the Evidence Act that 
the origiral mortgage is in possession of 
the appellant and that, if produced, it would 
have proved to be the mortgage in suit. 
The respondents would be in a stronger 
position for raising this plea if they had 
given notice to the defendants to produce 
the original deed. The defendants deny 
that the deed is in their possession and 
there is nothing to establish that this denial 
is false. It is only if the deed is in their 
possession and has been wilfully suppressed 
that the Court is entitled to presume that 
the contents of the document, if produced, 
would have been unfavourable. In the case 
of a very old mortgage the possibility of 
its having been lost and being no longer in 
eidstence is naturally much greater than in 
the case of a mottgage of recent date. Under 
the circumstances of this case I am not 
prepared to draw the inference which 
the learned Counsel asks me to draw. 

A plea of limitation under Art. 134 ot 
the limitation A.ct is also urged by the 
appellant in respect of one of the shops, but 
in view of n»y decision in the first issue it 
has not been necessary to decide this. 

I, therefore, accept the appellants' conten- 
tion and allow the appeal. I accordingly 
allow the appeal and setting aside the de- 
cree of the Court below restore the decree 
of the Munsif with costs in all Courts. 

vS. D. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 681 op 1921. 
January 19, 1923. 

Present — ^Mr. Justice R^que and 
Mr, J ustice i Piggott. 
KUNDAN and another— Plaintipps 
—Appellants 
versus 

SOBHAN RAM and another— Dependants 
—Respondents. 

Custom — Pre-emption — Wajib-ul-arz, construction 
0/— Uanb ekjaddi, meaning of — Person alienating 
share bound to offer same to qarib ekjaddi co-sharer 
"^Share, whether must he offered to nearest qarib 
idkjaddi — Pre-emption, right of, proof of. 


A great-grandfather’s descendant is not n din* 
tant but a near descendant of the same common 
ancestor, and. therefore, can be fairly described 
easaqarib ekjaddi, that i.s, a near descendant of 
the same common ancestor. 

Where by a custom recorded in the Wajib* 
ul-arz of a village a co-sharer wishing to alienate 
his share is bound to offer the share in the first 
instance to a qarib ekjaddi co-sharer, he is 
not obliged to offer the option of purchase in the 
first instance to the descendant of a nearer common 
ancestor or a near descendant of the same common 
ancestor, but is entitled to choose any co-sharer 
from amongst the whole body of persons who can 
fairly be described as descendants of the same 
common ancestor with himself. 

Lok Singh v. Balwant Singh, 1 A. J. 705* 
referred to. 

Obiter. — A plaintiff claiming pre-emption on 
the basis of a particular custom must satisfy the 
Court not merely as to the existing custom of pre- 
emption binding on the parties, but as to the par- 
ticular custom on the strength of which he claims 
preference over the vendee. 

Quaere. — Whether the words qarib ekjaddi 
ought to be interpreted as meaning the nearest 
male agnate for the time being, i, e., in existence 
at the time of the sale. 

Second appeal against a decree of the 
Judge of the Court of Small Causes, ex- 
ercising the powers of a Subordinate Judge, 
Agra, dated the 24th January 1921. 

The Hon' hie Mr. N. P. Asihana, for the 
Appellants. 

Mr. P, L. Banerji, for the Respondents. 

JUDGMENT. — ^This is a second appeal 
by a plaintiff pre-emptor and it raises a 
very simple and definite point. Both par- 
ties in the Courts below admitted them- 
selves to be bound by a certain custom 
in the matter of pre-emption which was 
recorded in the Wajib-ul-arz of the village. 
Where they differed was as to the nature 
of the custom evidenced by that record. 
The Wajib ul-arz specifies certain classes 
of persons who are to have the first offer 
in the event of a co-sharer wishing to alie- 
nate his share. The first class is described 
as the qarib ekjadi of the vendors who 
are also co-sharers. We may translate 
the phrase qarib ekjaddi as a near 
descendant of a common ancestor with 
the vendor, but this is not sufi&dent to 
determine the particular point raised by 
the appeal. The vendor, Ghure, was the 
grandson oi one Akhi Ram and th^e plaintiffs 
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who claim pre-emption are the sons of 
another son of Akhi Ram, and, therefore, 
first cousins of the vendor. The vendee- 
defendant is also a descendant of the same 
common ancestor as the vendor. But to 
find that common ancestor it is necessary 
to carry the pedigree one degree further. 
Aki Ram's father's name was Narhatia 
and the vendee Sobha Ram is the grand- 
son of Lain Ram, a grandson of Narhatia. 
The Courts below have concurred in taking 
thj same view of the custom put forward 
by the plaintiff. They say that both the 
vendee-defendant and the plaintiffs fall 
within the category of qarib ekjaddi, 
or near descendants of a common ancestor 
with the vendor. It is admitted that 
both parties are co-sharers. Therefore, 
according to the view taken by both the 
Courts below, both the plaintiffs and the 
vendees fall in one and the same categfiry 
and the custom recorded in the Wajib-ttUarz 
does not give aiiv preference to one member 
of that category over another. In substance 
that the Courts below have held is that, 
according to the custom evidenced by this 
Wajih-uUayz, a co-sharor in the position of 
the defendant Ghure, desiring to part with 
a portion of his property, was entitled to 
choose amongst the whole body of per- 
sons who could fairly be described as des- 
cendants of the same common ancestor 
with himself, but was not obliged to offer 
the option of purchase in the first instance 
to the descendant of a nearer common an- 
cestor, or a nearer descendant of the same 
common ancestor rather than a more dis- 
tant one. 

In appeal it is contended that the Courts 
below have come to an erroneous finding 
because they have misinterpreted the teims 
of the Wajih-uUafz. The contention takes 
two distinct forms. On the one hand, 
it is suggested that the vendee, Sobha Ram, 
is such a distant relation of the vendor, 
Ghure, that he could not fairly be described 
as ‘‘ qarib ekjaddi " at all. On this point 
we think it sufficient to say that the des- 
cendant of a common ancestor no further 
removed than Narhatia in the pedigree 
now before us might fairly be described 
as a near descendant of the same common 
ancestor and may be treated as falling 
Within the category of persons so described 
in tile record of the custom found in the 


[* 9^3 

Wajib-ui-arz. In the second place, it is 
con ten led that the words qarib ekjadit 
ought to be interpreted as meaning the 
nearest male agnates for the time being 
i, e, in existence at the time of the sale. 
This is certainly an ingenious argument 
and by no means without force. We have 
to remember that the case comes before 
us in second appeal, that it is an appeal 
by a plaintiff who in claiming to pre-empt 
a sale in favour of a vendee w^ho is both a 
co-sharer and a descendant of the same 
common ancestor as the vendor and is bound 
to satisfy the Court that he has in fact a 
preferential claim. We have been referred 
to one or two authorities which lay down 
after all nothing more than the reasonable 
principle that a plaintiff claiming pre-emp^ 
tion on the basis of particular custom 
must satisfy the Court, not merely as to 
the existence of a custom of pre-emption 
binding on the parties, but of the particu- 
lar custom on the strength of which he claims 
preference over the vendee. A case more 
directly in point is that of Lok Sin;;h v. 
Balwani fi). The learned Judges 

who decided that case held that a clause 
in the Wajih-ul-arz giving in certain circum- 
stances a pre-emptive right to persons 
described os pattidar qaribis of the ven- 
dor did not operate so as to give a nearer 
relation a preferential right over a more 
distant one. They regarded the whole body 
of persons who can fairly be described^ as 
pattidar qaribi of the vendor as forming 
a class by themselves, possessing equal 
rights, amongst whom the intending ven- 
dor was at liberty to make his own choice 
when he came to part with his own prop- 
erty. We think it sufficient to say that 
in the present case we are at any rate not 
so satisfied that the Courts below were 
wrong in the interpretation which they have 
put on the somewhat doubtfully worded 
clause as to warrant our interference with 
the decision of the lower Appellate Court 
We dismiss this app^ial, therefore, with 
costs. 

Appeal dismissed. 

s. D. & N, H. 

(I) I A. J. 705* 
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CALCUTTA mOH COURT. 

Jury Reference No. 6^ of 1922. 

October 13, 1922. 

Present: — Mr. Justice Walinsley and Mr. 

Justice Pearson. 

EMPEROR” - Prosecutor 
versus 

SATYENDRA KUMAR DUTT CHOW- 
DHURY alias SATU BABU — Accused. 

Evidence Act (7 of 1872), 6 15^— Ilosiilc wit- 
ness^ reasons tor dcclarinf^ — Evidence of hostile wit- 
ness, whether can be believed in part and disbelieved 
in part — Criminal Procedure Code (Act V of 1898)^ 
s, 540 — Court witnesses — Prosecution 'Witnesses 
examined on initiative of Court — Statements of wit^ 
nesses to be accepted or rejected in entirety. 

That a prew Edition witness is a tenant of a 
relative of the accused is no reason at all for treatinji; 
him as a hostile witness, [p, (*s8, eol. 2; p. ^>59, 
col, i.J 

That the statement of a j^rosecution witness 
before the Committing? Magistrate differs from the 
statement recorded hy the Police shortly after 
the occurrence and that the cros.s-examination 
of the witness would helji the Court to assess 
the exact value of the different parts of his testi- 
mony is not a sufficient reason for allowing the 
cross-examination of the witness by the Public 
Prosecutor as an hostile witness, [p. (>58, col. 2; 
p. 5O9, col. T J 

Kalachand v. Queen- Empress, C. 53, 0 Ind. 

Dec. (N. vS.) 532 and Surendra Krishna Mondal v* 
Ranee Dassi, 59 Ind. Cas. 814; 24 C. W. N. 800 
at p. 809; 33 C. L. J. 34: 47 C. 10^3, referred to. 

If a Counsel is given permission to cross- 
examine his own witness it must be done to dis- 
credit the witness altogether, and not merely to 
get rid of part of his testimony, because if that 
which is suggested shall be elicited, it will show 
that he is not trustworth)’ at all. Therefore, 
his whole evidence must be rejected and it cannot 
be believed in jiart and disbelieved in part. fP. 
659, col. 1.] 

Faulkner v. Hrinc, {1838) j P. ^ P. 234, 
followed. 

A witness whom the prosecution declines to 
examine and who is examined by the Court on its 
o\yn initiative is a witness called by the Court 
withiii the meaning of section 540, Criminal Proce- 
dure Com. [p. 039, col. i.] 

MiWhei^ a ])rosecution witness is, on the apjjli- 
cawti of the Public Prosecutor, called as witness 
bS^JIne Court, so that both parties may cross- 
examine him he is not a Court witness properly 
so-called and his evidence stands on the same 
footing as that of a hostile witness and should 
be accepted or rejected in toto. [p. 059, cols, i & 2.] 

Reference. 

Babus Dasarathi Sanyal, Manmatha Nath 
Mukherjee, Hemendra Kumar Das, Birendra 
Chandra Das and Priya Nath Duti, for the 
Accused. 

Mr. Orr, Deputy Legal Remembrancer, 
for the Crown. 

♦2 


JUDGMENT. 

Walmsley» J. — The accused Satyendra 
Kumar Dutt Choudhuri was placed on 
his trial upon a charge of murder. The 
Jury was unanimous in finding him not 
guilty of murder, and by a majority of 
four to one it found him not guilty of the 
lesser offence of culpable homicide. The 
learned Judge felt himself unable to accept 
this verdict, and, consequently, made a 
reference to this Court under the provisions 
of section ,307, Criminal Procedure Code. 

The case has some remarkable features, 
not only in the bold facts of the occurrence 
as told by the prosecution but also in the 
conduct of the proceedings in the Court 
of Session. 

The accused belongs to the village of 
Richi and he and his co-sharers are Zemin- 
dars of the village. The Zemindars are 
divided into two hostile groups, Nagendra 
and Dwiicndra forming one group, and the 
accused and Khirod the other group. These 
two groups are frequently quarrelling, but 
they share the same hart. Immediately ad- 
joining this bari is a bari occupied by Amar 
Kinkar Bhattacharjee and his brothers 
Prakash and Hara Kinkar. 

Natabar Tarsa, the deceased, used 
to be employed as a servant by Satyendra, 
the accused, but on account of some differ- 
ence he left his service and entered the 
service of Amar Kinkar and Prakash about 
six months before the occurrence. 

The relations between the Bhattacharjee 
and the Dutts seem to have varied. Amar 
Kinkar says that he and Prakash have always 
been on friendly terms with Satyendra, in 
fact Amar Kinkar acted as his priest and 
his Pleader until just before the occurrence; 
Hara Kinkar, on the other hand, has been 
employed at different times by 
both Nagendra and Satyendra but 
Satyendra is said to have regarded him as 
a declared enemy. 

On the day of occurrence the Bhatta- 
charjee brothers were celebrating their 
raother^s Sradh, and Satyendra wanted 
Amar Kinkar to keep up the old feud between 
himself (Amar Kinkar ) and Hara Kinkar, 
and it is said that he tried to enforce his 
wishes by refusing to lend utensils for the 
ceremony, and by causing notice of execu- 
tion proceedings in regard to a decree 
obtained by bis aunt agaii^st Amar Kinkar 
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and Prakash to be served when the court* 
yard was crowded with guests. These 
measures were useless and A mar Kinicar 
and Kara Kinkar did for a time at any rate 
patch up their quarrel. It does not seem 
to be suggested that Satyendra bore Amar 
Kinkar any grudge for taking Natabar 
into his service, but it is said that relations 
between Natabar and Satyendra continued 
to be strained. 

To return to the occurrence, by the after- 
noon the hosts were entertaining their 
humbler guests, and there were sitting in 
the courtyard two lines of Naths and 
Dhobis, and at the North end of the line 
that ran North-South was Natabar, the 
deceased : all were partaking of ckira and 
dakt when suddenly the accused entered the 
courtyardand thrust a spear into Natabar’s 
left side with such force as almost to 
transhx him. The accused then disappeared, 
and no one tried to stay him. 

Amar Kinkar shortly afterwards went 
to the Thana, three mdes away: he told his 
story about 4-30 r. m. and it was recorded 
by the Senior Sub-Inspector, Satish Chandra 
Maitra, who sent the jtimor othcer Puma 
Chandra Dutta to investigate. Puma 
Chandra found a considerable number 
of people present, and the iirst thing he 
did was to record the dying declaration of 
Natabar, and a lew imnutes alter he had 
fimsned Natabar died, iielore dawn he 
left tne village with the dead body and then 
exctmined some witnesses at the Tlianu 
on the morning oi the 21th. Alter that 
he was engaged on other work and nothing 
more was done until the 29th when tne 
Senior Sub-Inspector went to the place 
accompanied by two superior oihcers. d'he 
accused was not found by eitner Sub-In- 
spector, and It was not until April 2bth that 
he gave himself up to the Magistrate. 

As to the time, place and cause ol death, 
I do not think there can be any doubt. 
AhXur Kinkar s evidence as to the tune is 
preiciable to that of another witness who 
IS probably less familiar with time as 
measured by the clock. As to place, 
questions have been asked about the pre- 
sence of blood stains but none of them 
amount to a suggestion even that the deed 
took place somewbere else. The 
cause of death is fuily described by the 

wbo mdde the mtlm^ and 


it is worth mentioning that he found Uu- 
digested chira and da hi in the stomach. 

The all important question is, whether 
it is proved that it was the accused who 
dealt the blow, closely connected is the 
subsidiary question of why a man of ordinary 
intelligence should have chosen such an 
occasion, time and place lor the crime. 

It is this second point which has caused 
so much trouble in the case. The Police 
appear to have submitted the case as one 
in which the accused attacked Natabar 
without any quarrel immediately preceding 
the incident, that is to say, with nothing 
more tresh than a quarrel at the tank on 
the previous day. In the Magistrate’s 
Court, however, several witnesses gave 
quite a different vetsioii; instead of a stealthy 
entrance to deal a pienieditated blow, 
they described a violent quairel in wbich 
Natabar used liltliy language, and threatened 
Satyendra witli a peice of wood, and 
Satyendra, happening to find a spear, flung 
it at Natabar. In consequence of this 
variation before the Court of Session, 
the Public Prosecutor obtained permission 
to cross-examine one of the prosecution 
witnesses as hostile, while others were 
called as Court witnesses and tendered to 
both sides foi cross-examination. The wit- 
ness who was declaicd hostile is Padma 
Lochan (P. W. Mo. 3), while the witnesses call- 
ed as Court witnesses and cross-examined 
or offered for cross-examination by both 
sides were Rameshawar Dhupi, Mukunda 
Nath, Bipin Namasut, Mathur Chandra De, 
Girija ‘Mojun Deb, and Satish Chandra 
Mviitra, the Senior Sub-Insx>ector. I have 
omitted Amar Kinkar’s name because his 
case stands on a different footing. 

It is urged on behalf of the accused that, 
in the circumstances stated, the whole of 
the evidence given by these witnesses must 
be rejected. 

Padma Bochan is the only witness who 
was cross-examined by the i'ubiic Prosecutor 
under the jorovisions of section 154 of the 
Evidence Act. The learned Judge gave two 
reasons for granting permissun, namely, 
that the witness was a tenant of Khirod, 
cousin of the accused, and that his statement 
dilfered from the statement recorded by 
the Sub lnsi)ector shortly after the occur- 
rence, and he expressed the hepe that cross- 
eRaxninatioh wqu 1<} ‘'lielj) tba Cnivt ta 



Vol. 71} INDIAN CASEvS. 659 

EMPEViOR V. SATYENDRA KUMAR BUTT CHOWDIIURY. 


Q-ssess the exact value of different parts 
of the witness' testinlon3^” The learned 
Judge's charge proceeds 011 the same footing, 
and the argument for the accused is that 
the Judge was wrong in thinking that the 
evidence as to identity might be accepted 
and the evidence as to a quarrel be rejected. 

It appears to me that the learned Judge 
was wrong in allowing the Public Prose- 
cutor's request. The first reason which he 
gives has no force at all, and the 
second has been held to be inadequate in the 
cases of Kalachand v. Queen-Empress (i), 
Surendra Krishna Mondal v. Ranee Dassi 
(2). The fact remains, however, that the 
witness was cross-examined by the pro- 
secution and the question is whether the 
whole of liis evidence must be rejected, 
or the Court can believe it in part and dis- 
believe it ill part. In the case of Faulkner 
V. Brine (3) defendants' Counsel asked for 
permission to question his own witness 
as to the statement which he had made to 
defendant's Attorney because it was much 
more favourable to the defendant than the 
version given in Court: and bord Campbell, 
C. J., in allowing the question to be put, 
said: ‘‘It must be understood that it must 
be done to discredit the witness altogether, 
and^ not merely to get rid of part of his 
testimony. If that which is suggested shall 
be elicited it will show that he is not trust- 
worthy at all." [See also the case of Suren- 
dra Krishna Mondal v. Ranee Dassi (2)]. That 
is the principle to be applied to the evidence 
cf a witness who has been cross-examined 
by the par y which called him The result 
is that Padma hochan's evidence must be 
excluded alto2:elher. Then there arc the 
so-called Court witnesses. I say so-called, 
because I do not think that they are really 
Court witness. The provisions of section 540, 
Criminal Procenre Code, arc very wide, and 
the learned Judge might have summoned 
these witnesses to the box, and if the position 
were that the Public Prosecutor declined to 
examine the witnesses and the Judge there- 
upon acting on his oivn initiative caused 
them to be produced, I should regard them 


(1) 3 53t fnd. Dec. (v. s.) 5^^^. 

(A 59 Ind. Cas. 814, 24 C. W N. 8bo at p. 869; 
33 C E J 34; 47 C. 1043. 

( 3 ) (i 858 > I F, & F. 254^ 


as called under tnat section. But the 
order recorded on June 26th which covers 
all the witnesses except the Sub-Inspector, 
sliows that the position was quite different : 
“The Public Prosecutor puts in a petition 
requesting the Court to examine witness 
Rameshwar as a Court witness, so that both 
parties may cross-examine him." The 
reason for the request appears to have 
been just the same as in the case of Padma 
Lochan that these witnesses had not men- 
tioned any quarrel to the Sub-Inspector. 
The Public Prosecutor was, therefore, seeking 
to treat them in the same way as Padma 
Lochan without any preliminary question- 
ing. That being so, I think their evidence 
should share the same fate as Padma hochan. 
The case of the Sub-Inspector was dealt 
with in a separate order dated July 13. 
The Public Prosecutor urged that he was 
trying to shield the accused and was not 
worthy of confidence the Pleader for the 
accused made an objection to the proposal, 
but his suggestion that as a Court witness 
the Sub-Inspector should be cross-examined 
only by the accused was not helpful. I 
think that, in view of the order passed by 
the Judge, the evidence of theSub-Inspector 
Satish must also be shut out. 

The remaining evidence as to the identity 
of the assailant is to be found in the dying 
declaration recorded by Sub-Inspector Puma, 
and in the depositions of Amar Kinkar and 
Maheiidra. 

The dying declaration was discussed 
before us at considerable length with re- 
ference to the language in which it is couched, 
the capacity of the dying man to make 
such a statement, the possibility that the 
answers were prompted and so forth. As 
for the language it is difficult to know what 
to expect when an Assamese Officer 
records an Uriya Coolie's statement in 
Bengali. The medical evidence is indefinite 
and cannot override positive evidence that 
Natabar did make a statement. Hara 
Kinkar did undoubtedly help the Sub- 
Inspector but he is blind, and I cannot 
accept that contemptible witness, Uma 
Charan, as sufficient to show that it was 
Hara Kinkar and not Natabar who gave 
the name Satya Babu. The really important 
point about the declaration, however, is 
independent of these criticisms. XJma 
Chaxan says that the statement was lecorded 
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n the presence of 25 or 30 persons, that 
an completion it was read out to them before 
they dispersed. Not a question was asked 
to suggest that any one protested. It seems 
incredible that if, as a fact, Natabar made 
no statement, or mentioned no name, 
or mentioned a name that was not 
Satya, such gross dishonesty could have 
passed unchallenged. I accept it, therefore, 
as proved that Natabar did tell tlr- ?>ub- 
Inpector that the accused was his assailant. 
With regard to the evidence of Amar 
Kinkar it is urged that it should be 
excluded altogether on the same principle 
as Padma lyochan^s. The position, how- 
ever, is quite different. Amar Kinkar went 
to the Thana and gave an extremely 
succinct account of what had happened. 
In the Magistrate's Court his statement 
about the actual occurrence was very brief. 
On neither occasion did he say that he 
actually saw the blow being struck. In 
fact, before the Magistrate he clearly sug- 
gested that what he first saw was vSatya 
holding one end of the spear and Padma 
the other. The Police and the 
Public Prosecutor, however, assumed that 
Amar Kinkar had seen everything in spite 
of the suggestion just mentioned, and in spite 
of the distinction which the witness drew 
in examination-in-chief between sight and 
inference. . When the defence afterwards 
elicited that the witness had not seen 
accused give the spear-thrust but had 
inferred from circumstances that it was 
the accused who must have done so, the 
Public Prosecutor jumped to the conclusion 
that the witness was trying to aid the 
accused and after a few questions in re- 
examination he sought and obtained per- 
mission to cross-examine the witness. This 
was ail egregious blunder. I'he question 
is, what result follows. One possible of 
way of looking at the matter is to say 
that the examination of the witness was 
complete when this cross-examination 
began, and, therefore, the outcome of 
the Public Prosecutor's cross-examination 
could be expunged. Another way, and 
a more satisfactory one, is to say that this 
cross-examination did not shake the credit 
of the witness, and that, say all the facts 
are before us, we are in quite as good a posi* 
tion as the Public Prosecutor to decide 
whether the apparent divergence in the 


statements shows carelessness of the truth. 
If either at the Thana or in the Magistrate's 
Court Amar Kinkar had used language 
which could only mean that he had seen 
with his eyes certain things take place, 
and had afterwards said that he had only 
drawn inferences from other things, then 
1 should think that he was shuff ing and not 
reliable. But that is not the case, as I 
have shown. His case is very different, 
therefore, from Padma Lochan's ; different 
too from the circumstances in Faulkner v. 
Brine (3) . My conclusion is that the princi- 
ple laid down in the last mentioned 
authority has no application here, and 
that we may accept Amar Kinkar's 
evidence for what it is worth. As to its 
value, I regard it as the evidence of a man 
who is doing his best to give a faithful 
account of what happened in distressing 
circumstances. The inauspicious ending to 
the ceremony, and the duty of denouncing 
his next door neighbour cast upon him a 
burden which was very irksome : he went 
to the Thana at once, but after that left the 
Police to work without his help, and did 
nothing but answer the questions put to him. 

The remaining witness is Mahendra : his 
account confirms Amar Kinkar's story. 
The main objection to his evidence is this. 
In examination-in-chief he said that he saw 
accused spear Natabar and that he raised 
an outcry. In cross-examination he said, 
apparently without any evasion, that he 
was in the Kacheri house, that the western 
door on to the courtyard was shut, and, 
therefore, the place where Natabar was 
eating was not visible. A little later he 
said that when he shouted he shouted 
loud enough for the others in the house 
to hear him. If the last sentence did not 
imply that he had gone out, I should at 
any rate have expected the defence Pleader 
to try and ascertain what the witness meant 
by saving first that he had seen something 
happen and then that he was in a position 
where he could not see. Instead of doing 
so, he left the explanation to be obtained 
in re examination and deprived himself of 
the right to probe into the explanation. 
It is said now that the explanation is absurd, 
but I do not understand why. Unwise 
tactics have left it unchallenged and I 
think we should accept it. My conclusion 
is that Mahendra's evidence may be regarded 



VoU 7T] 


INDIAN CAS£^. 


6G: 


ABDUI, WAHID KHAN V. ABDt7I<I,AH KHAN. 

as reliable. In addition to criticisms upon 
the whole evidence of the witnesses severally, 
the learned Vakil has urged that there are 
discrepancies in small details, such as 
whether Natabar was standing or sitting 
facing North or facing South when he was 
struck, who it was that pulled out the spear 
and so forth. It does not appear to me that 
such discrepancies are of any moment in 
the circumstances. 

Further, the ownership of the spear has 
been discussed, and it is asked how it could 
have come to be in the hands of the accused. 
The evidence available does not disclose an 
answer. But to this argument as to the ar- 
gument based on the wild improbability of 
the story, the same reply ma^^ be given that 
the undoubted facts are that some one 
chose that time and place to spear the 
deceased. 

In addition to the direct evidence or in 
corroboration of it, we may take into con- 
sideration the fact that if Satya's name has 
been falsely substituted for another name, 
such substitution must have been made 
to the knowledge of perhaps three hundred 
people without a protest from any one. 

My conclusion is that the evidence of 
Amar Kinkar and Maheiidra, supplemented 
by the naming of the accused by the de- 
ceased, do prove beyond reasonable doubt 
that it was the accused vSatayendra who 
spicared Natabar. 

On the evidence given by Amar Kinkar 
and Mohendra the offence must have been 
murder and nothing less: but neither of them 
saw anything until the last moment and 
I think the accused ought to have the benefit 
of what is said by the other witnesses about 
a quarrel and provocation. That is the 
view apparently taken by the dissentient 
Juror, and although it may be straining 
the evidence, I think we should hold 
that the case falls within the first exception 
to section 300, Indian Penal Code, and, 
accordingly, I find the accused guilty under 
section 304, Indian Penal Code, and sen- 
tence him to transporation for life. 

Before parting with the case I should 
like to add that, although 1 think the con- 
duct of the case in the Sessions Court does 
credit to nobody, I quite recf agnize that 
the circumstances were very difficult. 

Pearson, J.— I agree. 

s. D. Sentence of transpovtation passed. 


ALLAHABAD HIGH COUBT. 

Criminai, RevIvSion No. 656 of 1922. 
January 30, 1923. 

Present: — Mr. Justice Ryves. 

ABDUL WAHID KHAN — Applicant 
versus 

ABDULLAH KHAN — Opposite Party. 

Criminal Procedure Code {Act V of 1898), s. 476 
— Direction for prosecution under s. 199, Penal 
Code— Assignments of perjury, whether necessary — 
Sanction to prosecute — Revision — High Court* s 
power to set aside sanction. 

An order directing, under section 470, Criminal 
Procedure Code, the prosecution of a person under 
section 199, Indian Penal Code, is bad if it does 
not contain the assignments of perjury, inasmuch 
as the accused is entitled to know the exact words 
which arc alleged to have been used by hit^ and 
which arc sought to be made the subject of the 
charge under section 199, Indian Penal Code. 

If on the facts of a case the High Court is of 
f)pinic>n that a prosecution for i)erjury shall be 
infructuous, it may, in exercise of its revisional 
jurisdiction, set aside the order sanctioning or 
directing prosecution. 

Chadhu v. Emperor, 30 Ind. Cas. 878; 14 
A. E. J. 831; 18 Cr. Iv. j. 4(>, Mathura Prasad v. 
Emperor, Ind. Cas. 993; 13 A. E. J.517; 18 Cr. 
E. I. 885 and Ram Sahai v Emperor, 53 Ind. Cas. 
1008; 18 A. E. J. TT. P. E. K. (A) 143; 21 

Cr. E. J 400, relied upon. 

Criminal Revision from an order of the 
District Magistrate, Azamgarh, dated the 
17th November 1922. 

Mr. G. P. Boys, for the Applicant. 

The Assistant Government Advocate, lor 
the Crown. 

JUDGMENT.— Abdul Wahid Khan was 
involved in an enquiry under section 135 of 
the Criminal Procedure Code in the Court of 
a Magistrate, Chaudhil Girwui Singh. Ow- 
ing to that Magisliate going ou sliori 
the case was transferred to uiiothci Magis- 
trate who took it up on the loth November 
1922. On the 13th November Abdul Wahid 
Khan applied to the District Magistrate to 
transfer the case to some other Magistrate 
or back again to the original Magistrate as 
he was returning very shortly, for reasons 
stated in the affidavit attached to the peti- 
tion. On the same date the District Magis 
trate passed the order : — 

‘The case is sent back to Chaudhri Gi:- 
war Singh for trial.” 

It appears that on the t5th Novemb*;! 
the Magistrate concerned seal to the 
District Magistrate his explauaxiou of the 
affidavit filed by Abdul Wahid Khan. ()» 
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Ibe 17th November the District Magistrate 
after asking petitioner why he should not 
be prosecuted for making a false statement 
in an affidavit passed the following order: — 

Abdul Wahid Khan has made a number 
of allegations against Mr. Zabir Uddin which 
appear from the explanation of the Magis- 
trate to be entirely false. This sort of allega- 
tion against the impartiality of Magistrates 
is unfortunately all too common and I am 
of opinion prima facie that this is a particu- 
larly blatant case in which allegations have 
been made recklessly and falsely. 1, there- 
fore, sanction the prosecution of Abdul 
Wahid Khan under section 199 of the Indian 
Penal Code. The caie will go to Babu Gopi 
Behari Sahai for trial/' 

It seems to me obvious that Ihis order 
was meant to be one under section 476. 
As such it is bad in law, inasmuch as there 
are no assignments of perjury. The accused 
is entitled to know the exact words which 
are alleged to have been used by him and 
which are sought to be made the subject of 
the charge under section 199. I might and 
ordinarily would have simply set the o.der 
aside leaving it open to the Magistrate to 
rectify his order if so advised, but in the 
exception ! circumstances of this case, in 
order to save public time ar d money, I have 
examined both the affidavit and the Magis- 
trate's explanation. These were the mate- 
rials on which presumably the District Ma- 
gistrate acted, and I have come to the con- 
clusion that a prosecution for perjury under 
the circumstances of this case must be in- 
fructuous. That I have power to do so is 
clear from Chadha v. Emperor (x) 
and the case therein relied on. Se? also 
Mathura Prasai v. Emperor (2) anti Ram 
Sahai v. Emperor .'3). I think the District 
Magistrate would have been well-advised 
not to have accepted so vague V worded and 
argumenta ive an affidavit, I am inclined 
to thinli that he has really acted not so 
much on the affidavit but on the petition 
which accompanied it. 

The only statement of pure fact iu the 
affidavit was that contained in the first 
paragraph but that is not denied by the 

(1) 36 Ind. Cas, 878; 14 A. L. J. 851; 18 Cr. 

I. . J.46. 

(2) 41 Ind. Cas, 995; 15 A. L. J. 517; 18 Cr. L. 

J . 883. 

(3) 55 Ind. Cas. 1008; 18 A, Ir, J. 381; a U, P. 
fc, K. (A) X45; 21 Cr. J . 400, 
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Magistrate, The second paragraph runs 
as follows: — 

So far as T have come to know the afore- 
said Deputy Magistrate takes for trail very 
few of the cases out of the file of the cases 
sent from the Court of Chaudhri GirwarSingh 
and generally postpones the cases, but this 
case was taken up tor trial on the first date, 
I think simply to show partiality to tie 
complaina’t." 

The Magistrate's explanation of this para- 
graph is based on an inaccuracy. He says it 
is untrue to say that tliis was the only case 
which was taken up for trial and that this 
was done in order to show partiality to the 
complainant. The affidavit does not say 
that this was the only case 'end in any event 
it would be impossible to prove that the 
paragraph as sworn to in the affidavit was 
false to the knowledge of the petitioner. 
The remainder of the affidavit refers to the 
procedure adopted by the Magistrate which 
is alleged to be wrong in the opinion of the 
petitioner. It seems to me quite impossible 
to bring home a charge of perjury against 
the petitioner on the affidavit I therefore, 
set aside the order and quash further pro- 
ceedings in the case. Let the record be 
returned. 

S. D. Order sd aside. 


CALCUTTA HIGH COURT- 

Criminai, Revision No, 562 of 1922. 

August I, 1922. 

Present: — Sir Lancelot Sanderson, Kx., 

Chief Justice, and Mr. Justice Chotzner. 
MAZAHAR ALI—Accused— PET moNBR 
versus 

EMPEROR, ON THE COMPLAINT OF 
HULI DAS-— Opposite Party. 

Criminal Procedure Code (Act V of 1898), s. 
342 (i ) — Examination of accused — Provisions, 

whether mandatory. 

The provisions of section 342 (i) of the Code of 
Criminal Procedure are mandatory and the time 
at which the Court shall question the accused 
generally on the case is after the witnesses for the 
prosecution have been examined, cross-examined 
and re-examined, that is, after the prosecution 
case is completed and before the accused is called 
on for his defence, [p. 664, col. 2; p. 665, ccl. i.] 

Obiter dicta . — To take the depositions in one 
caiie and have them copied and used in another 
case, is, generally speaking, not a course which 
should be adopted in trials of cruninal cases- [p- 
664. col. rj 
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A Magistrate wixo undertakes the trial of a 
criminal case, and who also hears the witnesses 
give their evidence should, If possible, finish the 
case himvSeU . [p. 064, col. 2.] 

Criminal revision againvSt an order of the 
Sessions Judge, Rungpur, dated the 17th 
June 1922, affitniing that of the Deputy 
Magistrate, Rungpur, dated the 4th March 
X922. 

Babu Dasarathi Sanyal (with him Babu 
Debendra Narain BhattarJiarjee and Radhika- 
ranjan Guha), for the PetitionersS. — The lads 
of the case shortly are these: — The petitioner 
was a collecting panchaye and bad one 
Banizuddin as his assistant. One Huli Das 
charged the petitioner and his assistant 
under sections 417,420, Indian Penal Code, 
on 2ist August 1920 before the Sub- 
Divisional Officer of Kurigram. On the 
same date two other similar complaints 
were laid before the same Magistrate on the 
same charges against these two persons. 
Then an enquiry was held and the three 
cases were amalgamated for purposes of a 
joint trial under section 417, Indian Penal 
Code, and the cases were transferred on 25th 
February 1921 to the Court of an Honorary 
Magistrate, Mr. Roy Clioudhari, who pro- 
ceeded with the trial and examined 13 wit- 
nesses for the prosecution. Then, on the 
8th March, the proceedings were stayed by 
the District Magistrate, Rangpur, who trans- 
ferred the case to bis own file on loth April 
1921. On that date the Magistrate decided 
to try the cases separately and proceeded 
with the trial of the three cases de novo in 
a novel manner. The common witnesses 
were examined and their depositions were 
recorded by a type writer and a set of three 
depositions were recorded by one process 
by means of carbon papers and such deposi- 
tion was made part of the record in each 
case. The separate witnesses were separate- 
ly examined in each case.'* Then, on 12th 
April 1921, charges under sections 420 and 
I2C)-B 420 Indian Penal Code, were framed 
against the petitioner and his assistant. 
Both the accused pleaded not guilty. 
Then, on 2nd June 1921, before all 
the prosecution witnesses were examined, 
the petitioner was examined and his assistant 
was examined in one case only. Thereafter 
the examination of ihe rest cf \ht piojccu- 
tioti witnesses was finished and some of them 
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were cross-examined. Then, on 2nd August 
1921, before the cross-examination of the 
other prosecution witnesses was finished, 
the accused-petitioner was further examined 
only with respect to certain documents 
exhibited in the case. This was neither certi*' 
fled by the Magistrate nor signed by the 
petitioner as required under section 364, 
Criminal Procedure Code. Thereafter, on 
19th September T921, the cases were again 
transferred to the file of Mr. J. C. Sen, Deputy 
Magistrate, for trial who finished recording 
the cross-examination and prepared the re- 
cords of the cases in the same way as the 
District Magistrate had done. Then the 
defence witnesses were examined and the 
three cases were disposed of by one judgment. 
The petitioner was not examined before 
Mr. Sen at all as required by section 342, ' 
Criminal Procedure CoJe. The petitioner 
was convicted and sentenced to four months' 
rigorous imprisonment in each case under 
section 420, Indian Penal Code, and acquitted 
of the charge under section 120-B, Indian 
Penal Code. Three appeals were filed and 
the learned Sessions Judge affirmed the 
conviction and sentence of the petitioner 
in one case only and acquitted him in 
the other two cases. His assistant was 
acquitted in all the three cases. My points 
in this revision are these. There having 
been in reality a joint trial the conviction 
and sentence are liable to be quashed. There 
hiving been no examination of the accused, 
as prescribed by section 342, Criminal Pro- 
cedure Code, the conviction ought to be set 
aside. The whole trial was vitiated by these 
illegalities and irregularities which would 
vitiate the trial. The facts found and prov- 
ed do not warrant a conviction under sec- 
tion 420, Indian Penal Code. The convio 
tion has been vitiated by improper recep- 
tion of inadmissible evidence. I submit on 
these grounds the conviction ought to be 
quashed. 

Mr. Orr, Deputy Legal Remembrancer, for 
the Crown. — I submit the provisions of sec- 
tion 342, Criminal Procedure Code, have been 
sufficiently complied with. They were twice 
examined by the District Magistrate. Then 
before Mr. Sen they put in a written state- 
ment and then there was the convic- 
tion. They had, therefore, said all they 
fiad to say anti they cannot now com- 
plain on a mere technical ground. At 
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regards the question of joint trial I sub- 
mit there was no joint trial at all. The 
three cases were separately tried. The 
facts found and proved sufficiently prove 
offence under section 420, Indian Penal 
Code. There was no improper reception 
of inadmissible evidence. I submit a mere 
technical objection as to the compliance of 
the provisions of section 342, Criminal Pro- 
cedure Code, should not be given effect 
to. You should look to the substance of 
the grievance and the record shows that 
there could have been no cause of griev* 
ance. 

Babu Dasarathi Sanyal, replied in brief. 

JUDGMENT. 

Sandersoi^ C. J.— This is a Rule calling 
upon the District Magistrate to show cause 
why the conviction of the petitioner and 
the sentence passed u])oii him should not 
be set aside. 

The learned Sessions Judge who heard 
the appeal commented upon the procedure 
which had been adopted at the trial and 
said that “the three sets of cases had a check- 
ered life/' and it is impossible for this Court 
to view the procedure adopted at the trial 
with approval. The matter, however, has 
b£en simplified by reason of the judgment 
of the lower Appellate Court, and it is not 
now necessary for me to deal with the ques- 
tion of the joint trial or whether it was 
proper to take the depositions in one case 
and have them copied and used in another 
case. Speaking generally, in my judgment, 
that is not a course which should be adopted 
in trials of criminal cases. The learned 
Judge in the Appeal Court acquitted one of 
the accused of all the charges and he acquit- 
ted the accused Mazahar Ali of two of the 
charges against him. He upheld the con- 
viction of Mazahar Ali in one case only; 
that is the case in which Huli Das was the 
complainant. In that case there is now 
only one matter which it is necessary for 
this Court to consider, viz,y whether the 
provisions of section 342 (i) of the Code of 
Criminal Procedure were complied with in 
the Trial Court. 

The first part of the proceedings was heard 
by the District Magistrate, and when the 
case was before him the mtnesses for the 
prosecution were examined, and some of 
them were cross-examined. 


The accused was examined twice by the 
District Magistrate, once before all the pro- 
secution witnesses had been examined, and 
again after all the prosecution witnesses 
had been examined but before all the 
witnesses had been cross-examined. 

The case was then made over to another 
Magistrate, Mr. J. C. Sen, some of the wit- 
nesses for the prosecution were cross-ex- 
amined before him, the accused put in a 
written statement of defence and Mr. Sen 
finished the trial and convicted the petitioner. 
This in itself was, in my judgment, an un- 
desirable proceeding. The Magistrate who 
undertakes the trial of a criminal case, and 
who also hears the witnesses give their 
evidence should, if possible, finish it. 

It appears that although, as already stated, 
some of the prosecution witnesses were 
cross-examined before Mr. vSen, the accused 
was not examined generally on the case by 
Mr. Sen in accordance with the provisions 
of section 342 (i) of the Code of Criminal 
Procedure. In my judgment, under these 
circumstances, the provisions of section 342 
(i) of the Code of Criminal Procedure were 
not complied with. 

The object of the examination referred 
to in the section is to enable the accused 
to explain any circumstances appearing in 
the evidence against him and the last part 
of that section runs as follows: — “The Court 
shall question him generally on the case 
after the witnesses for the prosecution have 
been examined and before he is called on 
for his defence". In my judgment it is 
clearly indicated in that part of the 
section that the time at which the Court 
shall question the accused generally on the 
case, is, after the prosecution case is com- 
pleted and before the accused person is 
called on for his defence. 

In this case I have not the least doubt 
that the accused person was able to put 
before the Court ever3rthing that he wanted 
to say about his case. He was examined 
on two occasions by the District Magistrate. 
The accused said that he would put in a 
written statement and he did put in a written 
statement. On the merits, as far I as can 
see, there is nothing to be said in support 
of this application, but there are the words 
of the section which, in my judgment, ex- 
pressly provide that the Magistrate shall 
question the accused generally on the case 
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at a certain stage in the proceedings. That 
stage is after the witnesses for the pro- 
secution have been examined and before he 
is called on for the defence/* That must 
mean after the witnesses for the prosecution 
have been examined, and after the cross- 
examination and re-examination, if any, of 
such witnesses, for ordinarily the accused 
is not called on for his defence until the case 
for the prosecution is closed. 

I am not now considering exceptional 
cases, where it may be necessary for the pro- 
secution, with the sanction of the Court to 
re-call witnesses, or to give rebutting evi- 
dence. 

The above-mentioned provision in the sec- 
tion is mandatory and it has not been com- 
plied with in this case. 

The result is that we are compelled to 
make this Rule abvsolute. 

It remains to be considered whether the 
case should be remitted in order that it may 
be re- tried. It appears from the learned Ses- 
sions Judge’s judgment that the proceedings 
were started so long ago as August, 1920. 
There were partial trials before three 
Magistrates, the petitioner was in Jail for 
two weeks. Having regard to these matters, 
we do not consider it right that the 
petitioner should be again put on his trial 
and the result is that the conviction and 
sentence will be set aside, and the bail-bond 
will be cancelled. 

I hope that in future the Courts will ob- 
serve the provisions of section 342 (i) of 
the Code of Criminal Procedure. If they 
will do so, they will save the High Court 
an immense amount of time, because, in my 
experience, the point herein considered 
is frequently arising, and rules have to be 
issued by reason of the fact that the Trial 
Court has not observed the provisions of 
the section. 

Chotzner, J.— I agree. 

N. K. & B. N. 

Rule mzde absolute. 


LAHORE HIGH COURT 

Criminal Revision No. 1587 of 1921. 

February ii, 

Present s—lslr. Justice Abdul Qadir 
KHANUN AND OTHERS — CONVICTS 

— Petitioners 
versus 

EMPEROR — Respondent* 

Penal Code (Act XLV of i860), s. 333 — 
Constable firing upon rioters in flight — Injury 
caused to constable by rioters in snatching gun away 
— Self-defence, plea of. 

A constable, pursuing a number of rioters in 
order to arrest them after the riot was over, fired 
upon them whereupon some of them turned round 
and caused him serious injury in order to snatch 
away his gun. These were charged with an 
offence under section 333 of the Penal Code : 

Held, that, as the constable exceeded his lawful 
rights in firing upon the men, the accused exercised 
only their right of self-defence in snatching away 
the gun from him and were not guilty of the offence 
with which they were charged, [p. cols, i & 2] 

Criminal Revision. 

Mr. Anant Ram, for the Petitioners. 

Mr. Mir an Baksh, for the Respondent. 

JUDGMENT. -'The three petitioners, Khan- 
uu, Ahmad and Ata Muhammad, were 
convicted of an offence under section 333, 
Indian Penal Code, for assaulting a public 
servant Ala Din, constable, when he was 
engaged in the discharge of his duties, 
and were sentenced to rigorous imprison- 
ment for two years each. They appealed 
to the Sessions Judge, who maintained 
their convictions but reduced their sentences 
to rigorous imprisonment for six months 
each. Against this last order they have 
nied a petition for revision to this Coi rt 
through Mr. Anant Ram, whom I have 
heard. I have also heard Mr. Miran Baksh 
on behalf of the Crown. 

It is stated by Mr. Anant Ram that Ata 
Muhammad has died in Jail since this 
petition was filed. 

The facts of the case, in brief, are that 
Khanun s wife had been enticed away by 
one Sardara, against whom a case under 
section 498, Indian Penal Code, was pend- 
ing in the Court of a Magistrate at Sar- 
godha. On the 24th February 1921, when 
the enticed woman and some other members 
of the party of Sardara, accused, got down 
at the Railway station, Bhalwal, after 
their leturn from Sargodha they were met 
at the Railway station by Khanun and a 
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large number of his supporters, number- 
ing 30 or 40 men who had come to 
take away the woman, and a riot took 
place in the course of which a number 
of men on the side of Sardara were injured. 
On information reaching the Thana a num- 
ber of Police constables were sent to tiie 
scene of the riot. They were armed with 
guns. They found that the riot was over 
and the rioters were running away and 
they pursued them. In the course of 
the pursuit the rioters are said to have 
once turned round to attack the Policemen, 
but they were frightened by Sher Muhammad, 
constable (P. W. No. 2), firing into the 
air and they resumed their flight. It is 
said that Ala Din, constable (P. W. No. i), 
got ahead of his other companions in order 
to overtake some of the offenders, and when 
he came near Ata Muhammad the latter 
turned round and hit him with a stick. 
Thereupon he fired his gun. On this point 
there is nothing but the word of Ala Din 
and it is quite possible he may have fired 
to frighten the men and to arrest some 
of them. The result was that he seriously 
injured Ata Muhammad. On that the 
petitioners are said to have assaulted the 
constable and snatched away the gun and 
thrown it at some distance and to have 
caused injuries to the constable in so doing. 
Upon these facts they have been charged 
of an offence under .section 333, Indian 
Penal Code, and convicted. 

It is argued on their behalf that.; in the 
first place, the constable Ala Din was not 
acting in the discharge of his lawful duty, 
as he had no right to arrest the men he was 
pursuing. Counsel relies on thi words of 
the first part of section 54 (i), Criminal Pro- 
cedure Code, and says that no credible 
information had been received by Ala Din, 
nor could he be said to have a reasonable 
suspicion that the very men whom he was 
pu suing had taken part in the riot. I 
cannot attach any weight to this argument 
in a case where Policemen are pursuing a 
number of rioters, who have just left the 
scene of a riot and are trying to escape. 
But I think that there is a considerable 
force in the other argument which has been 
advanced on behalf of the petitioners, 
when it is smd that, even granting Ala Din 
was acting in the discin’ rge of his duty, 
when be was pursuing the rioters in order 


to arrest them, what happened, according 
to the prosecution story itself, was that 
Klianun and Ahmad assaulted him and 
beat him only after he had fired at Ata 
Muhammad and caused him serious injury 
and that their object was to snatch away 
the gun from him before he could do any 
further harm and that in doing so they were 
exercising the right of self-defence. It has 
been found that these people did snatch 
the gun and presumably that was the only 
object with which they loughly handled 
the constable. The constable, I think, 
exceeded his lawful rights in firing upon 
the men and causing such serious 
injuries to Ata Muhammad as he did, and 
Khanun and Ahmad were not bound to 
stand by and allow the constable to use 
his gun once more. I am, therefore, 
of opinion that the act of Khanun and 
Ahmad did not constitute an offence under 
section 333, Indian Penal Code, on the facts 
disclosed by the witnesses for the prose- 
cution and they must be acquitted. They 
have by now undergone a considerable 
part of the sentences that had been finally 
passed against them in appeal, and they 
have also been punished as persons 
concerned in the riot and their petitions 
for revision against their con\dctions in 
riot case have been rejected by this Court. 
The3^ will now be released forthwith, if the 
separate sentences which had been pa.ssed 
against them under section 147, Indian 
Penal Code, have been completed, as I 
presume is the cr»se. 

N. H. 

Order accordingly. 


CALCUTTA HIGH COURT. 

Crvir, Revision Case No. 22 of 1921, 
September 29, 1921. 

Present: — Mr. Justice Newbould and 
Mr. J ustice Ghose. 

GIRIJA NANDA KALI Miri'RR-- 
Accused— Petitioner 
ver us 

EMPEROR— Opposite Party. 

Criminal Procedure Code {Act V of 1898), s 476, 
application of^** Committed before " meaning of. 



INDIAK CASBS^ 


667 


6l. 7t] 

SURYABHAN V. EJiPEROR# 


TUe words committed before it** in section 47^1 
of the Code of Criminal Procedure are qualified by 
the words " in the course of a judicial, proceed- 
ing.* 

Where an application for the return of a docu- 
ment is made after the suit in which the docu- 
ment was filed has been finally disposed of and 
there is nothing pending before the Court, the 
latter has no jurisdiction to take action under 
section 476 of the Criminal Procedure Code, if 
the signatures on the application turn out to be 
forged. 

Rule against an orcjer of the Munsif, First 


Court, Basirhat. 

Babus Bir Bhushan Dutt and HeUal Gxiha, 
for the Petitioner. 

Babn Satin'Jra Nath M ukherjee for Mr. Ory, 
for the Opposite Party. 


JUD&MENT. — This Rule is directed 
against an order of the Munsif of B^isirhat, 
First Court, passed under section 476 of the 
Code of Critnhial Procedure, sending the 
case against the petitioner to the Sub-Divi- 
sional Officer for enquiry or trial for com- 
mitting offences punishable under sections 
463 and 47T Indian Penal Code. The facts, 
so far as they are necessary for the decision 
of this Rule, are as follows: — The petitioner 
is alleged to have i)reseiited two petitions 
before the Mohartir in charge of rent-suits 
in the Munsif's Court asking for the return 
of the docun»ents filed by one Bhiku Gagi 
in two rent-suits. These two petitions 
purported to have been signed by Babu 
Probodh Chunder Ghosc,who was the Pleader 
of Bhiku Gagi in those rent-suits. These 
signatures of the Pleader have been held 
by the Munsif to be forgeries. The only point 
for our consideration is a purely technical 
one and that is, whether the Munsif 
had jurisdiction to take action under sec- 
tion 476, Criminal Procedure Code. Under 
that section, a Civil Court can only send 
for enquiry or trial cases of offences referred 
to in section 195, Criminal Procedure Code, 
and committed before it or brought under 
its notice in the course of a judicial pro- 
ceeding. We think we must read this sec- 
tion to mean that the words '' committed 
before it are qualified by the words in 
the course of a judicial proceeding.*' Tak- 
ing this view, it appears to us that it cannot 
be held that these petitions were filed in the 
course of a judicial proceeding. The rent- 
suits in which the documents were filed had 
been firia Iv disposed of an 1 there was nothing 
pending before the Munsif, neither the 


original suits nor subsequent proceedings 
in execution. The definition of judicial 
proceeding is given in clause (w) of section 
4 of the Code as including any proceeding 
in the course of which evidence is or may be 
legally taken on oath. Having regard to 
the provisions of O. XIII of the Code 
of Civil Procedure, it appears that no ques- 
tion can arise on an ai)plication for return 
of documents which would necessitate the 
taking of evidence on oath. On an appli- 
cation being made by a party, the documents 
are ■ necessarily returned if the application 
is in the proper form and the act is purely 
ministerial. As we have said, in the pre- 
sent case the petitions were filed not before 
the Munsif but before the Moharrir. Had 
the Moharrir reported that the appli- 
cations were in proper form, orders would 
have been passed by the Court as a matter 
of course. Taking this view, we hold that 
there were no judicial proceedings before 
the Munsif at the time these petitions 
alleged to be forged were filed and that, 
consequently, the Munsif had no juris- 
diction to take action under section 476, 
Criminal Procedure Code. We accordingly 
set aside the order of the Munsif dated the 
28th of July 1921 and quash any proceed- 
ings that may have been taken on the 
strength of that order. 

N. K. 

Order sci aside. 


NAGPUR JUDICIAL OOUBIISSIONNEB’S 
COURT. 

Criminai, Revision No. 164-B of 1922. 

November 3, 1922. 

Present: — ^Mr. Prideaux, A. J. C. 

SURYABHAN— Apfwcant 
versus 

EMPEROR— Non-Appeicant. 

Revision^ criminal — Questions of fact, findings 
on — High Court, practice Interference, when 
permissible. 

Inasmuch as a criminal revision is not a second 
appeal on questions of fact, it is the practice of 
the High Courts to accept facts as found unless 
there is any thing on face of the record against 
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that course being adopted or the accused have 
been prejudiced by the action and procedure of the 
Courts below. 

Revision from an order of the Sessions 
Judge, Akola, dited the 26th July 1922, in 
Ciiminal Appeal No. 10 of 1922. 

Mr. D. T. Mangalmurti, for the Applicant. 

JUDGMENT.— This order also disposes 
of Criminal Revisions Nos. 165-B to 177-B of 
922. The applicants are Suryabhan, Amrit, 
Tukarim, Chandrabhan, Sakharam, Ude- 
bhan and Ganpat. The facts found against 
these persons in the joint trial in the Courts 
below are as follows They were charged with 
th ■ offence of rioting committed on the after- 
noon of the nth January last by going 
together to the field of the complainant 
with the common object of assaulting him. 
Suryabhan was further charged under sec- 
tion 506. as he threatened the complainant 
saying, “ You escaped to-day, but we won’t 
leave" you alive”. The judgment of the 
Sub-Divisional Magistrate was a judgment 
which no Magi trate in his position shodd 
write. He did not discuss the ijrosecution 
evidence in any way. As a matter of fact, 
th ■ judgment itself did not state the offences 
of which the accused were found guilty. 
The Court found that there was a dispute 
regarding a right of way through the field 
of the complainant Bapu and that he had 
obstructed the wife and the mother-in-law 
of the applicant Chandrabhan from passing 
through the field along with other females. 
This led to the show of force against the 
complainant. I have read the record and 
heard the Pleader for the applicants, and 
there is nothing to vitiate the findings of 
the Courts below. The Sessions Judge, 
Akola, has written a careful judgment and 
discussed the evidence while dealing with 
all known facts of the case. Criminal 
revision is not a second appeal on questions 
of fact. It is the custom in these cases to 
accept facts as found unless there is anything 
on the face of the record against that course 
being adopted or that the accused have been 
pre j udiced |by j the]faction|andf procedure of 
the Courts;, below. These reason^ do not 
apply here^JlThere i^evidence^tofwarrant 
the convictionsJunder|section i47jof all the 
applicants and under section 500 of i^urya- 
bhan. Under these circumstances, I am not 


disposed to interter .■ and decline to do so, dis* 
missing the seven applications for revision- 

w. c. A. Order accordingly. 


ALLAHABAD HIGH COURT. 

Criminal Rrvision Nn. 637 of 1922. 

Jatmarj' it, 1923. 

Present : —M.T. Justice Daniels. 

RAM DIN SINGH— Applicant 
versus 

NAUJADAK SINGH and others — 
Opposite Parties. 

Criminal Procedure Code {Act V of 1898;, s, 125 
— Application under section whether appeal — 
Bond to keep the peace — District Magistrate* s power 
to cancel. 

An application under .section 125, Criminal Pro- 
cedure Code, is not an appeal and does not give 
power to the District Magistrate to review an order 
passed by a Deputy Magistrate on the ground 
that it was improperly passed. 

Banarsi Das v. Pariah Singh, 18 Ind. Cas. 351; 
35 A. 103; II A. L. J. 16; 14 Cr. L. J. 03, SitaRam 
v. Emperor ,39 Ind. Cas. 998; 39 A. 4OO; 15 A.X/. J. 
4O9; 18 Cr. Iv. J. O30 and Shanher Laly, Emperor, 
51 lud. Cas. 473; 41 A. 651; 17 A. D. J. 8^o; i U. P. 
h. R. (A.) 125; 20 Cr. E. J. 489, followed. 

It is open to a District Magistrate to set aside, 
under section 125, Criminal Procedure Code, a 
bond to keep the peace if, on such evidence as may 
be laid before him, he finds that the danger of a 
breach of the peace no longer exists. 

Criminal revision froni an order of the 
Di.strict Magistrate, Ballia, dated the 
25th October 1922. 

Mr. K. Verma, for the Applicant. 

Dr. M. L. Agarwala and Mr. A.P. Pandiya^ 
for the Opposite Parties. 

JUDClMENTa — This is an application for 
revision of an order of the District Magis- 
trate setting aside an order directing the 
seventeen accused persons to file bonds to 
keep the peace under section T07 of the 
Criminal Procedure Code. The District 
Magistrate purported to act under section 
125. He had previously sent up the case in 
revision to this Court on the ground that the 
order of the Deputy Magistrate was wrong 
and should be set aside. A learned Judge 
of this Court passed the following order 

‘‘ I see no reason to interfere in this matter. 
The Magistrate has authority, if he so wishes. 
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to cancel the bonds under the provisions 01 
section^x^^ (this is clearly a mis print for 
125) of the Code of Criminal Procedure. 

The Ilearned District Magistrate has inter- 
preted this order as authority for dealing 
with the application under section 125 as 
an appeal. In this he is clearly wrong. 
There is a series of rulings of this Court 
which lay down definitely that an application 
under section 125 is not an appeal and does 
not give power to the District Magistrate 
to review an order passed by a Deputy 
Magistrate on the ground that it was im- 
properly passed. I may refer to the follow- 
ing cases in which this rule is laid down : — 

Banarsi Das v. Partah SUigh (i), Sita Ram 
V. Emperor (2), Shanker Lai v. Emperor (3), 
Nizam-ud-diii Khan v. Muhammad 
Zia-ul-Nahi Khan (4), I, therefore, set 
aside the order of the District Magistrate. 
The case will be laid before the District 
Magistrate again and it will be open to him, 
if he, on such evidence as may be laid before 
him, finds that the danger of a breach of 
the peace no longei exists, to set aside the 
bonds on this ground. 

S. D. Order set aside. 

(1) 18 lnd. Cas. 351; 35 A. 103; it A. 1 .,. J. 16; 
14 Cr. L. J, 63. 

(2) 39 lnd. Cas. 998; 39 A. 466; 15 A. L, J. 469; 
18 Cr. L. J. 630. 

(3) 51 IJid. Cas. 473; 41 A. 651; 17 A. L. J. 830; 
I U. P. L. R. (A) 125; 20 Cr. L. J. 489. 

{4) 67 lnd. Cas. 350* 44 A. 614; 20 A. J. 521; 
23 Cr. b. J. 398; (1922) A. I. R. (A.) 191; 4 U. P. L. 
R. (A.) 142. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Crtminai, Revision No. 309 of 1922. 

December 5, 1922. 

Present: — Mr. Batten, J. C. 

EMPEROR — Complainant — Applicant 
versus 

JANGUSINGH— -Accused-- 
Non-Applicant. 

Criminal Procedure Code (Act V of 1898), 5. 
247 — Case fixed for judgment — Complainant not 
directed to be present — Absence of complainant — 
Order of acquittal, whether legal. 

Where on the conclusion of a trial the case Is 
adjourned to a subsequent date for delivery of 
judgment, without an. express direction to the 
complainant to appear on the adjourned date, 
and the complainant fails to appear, the 
Magistrate is not justified in acquitting the 
accused under section 247 of the Criiuinnl Prece- 
cedute Code, as that section is not applicable 
tiu liiiriag of a caat ia eettdwdad. 


Reference made by the District Magistrate 
Nimar, against an order, dated the 28th 
September 1922, in Criminal Case No. 22 of 
1922, on the file of the Second Class Ma- 
gistrate, Harsud, District Nimar. 

JUDGM^.— This is a case reported 
by the District Magistrate, Nimar, under 
section 438, Criminal Procedure Code. The 
offence was taken cognizance of on com- 
plaint, and was treated as an offence under 
section 352, Indian Penal Code. On the 
26th September the defence witnesses were 
examined, and the case was closed for 
judgment to be delivered on the next day. 
On the 27th September the complainant 
and accused were present, but as the judg- 
ment was not ready the case was adjourned 
to the 28th September. The accused, who 
was on bail, was ordered to attend but no 
express direction was given either on the 
26tli or 27th September to the complainant 
that he should attend to hear the delivery 
of the judgment. On the 28th September the 
Second Class Magistrate passed the follow- 
ing order: “ This complaint was proceeded 
with under section 352, Indian Penal Code, 
The case was fixed for ordei for to-day. 
Complainant absented himself but the 
accused was present. The accused is, there- 
fore, acquitted under section 247, Criminal 
Procedure Code.'' Under section 247 '* if 
the summons has been issued on complaint, 
and upon the day appointed for the ap- 
pearance of the accused, or any day subse- 
quent thereto to which the hearing may 
be adjourned, the complainant does not 
appear, the Magistrate shall, notwithstand- 
ing anything hereinbefore contained, 
acquit the accused, unless for some reason 
he thinks proper to adjourn the hearing 
of the case to some other day." 

In Girish Chandra Das v. Bhusan Das (i) 
a Bench of the Calcutta High Court held 
in precisely similar circumstances that the 
case does not fall within the provisions of 
section 247, Criminal Procedure Code, be- 
cause the hearing of the case had already 
been concluded and all that the Magistrate 
had to do was to deliver his judgment, 
and the attendance of the complainant 
had not been specially directed. In thif 
view of the law I respectfully concur. 

(I) 51 lnd. Cas. 476; 46 C. 867 j 29 C« Xt* J, 

387 i ao Cr. L. J. 40a I n C. W. N. 95a. 
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The order acquitting the accused was 
erroneous and I set it aside and direct the 
Magistrate to dispose of the case accord- 
ing to law. 

w. c. A, Order set aside. 


CALCUTTA fflOH COURT. 

CuiMiNAL Revision No. 494 of 1922. 

July 27, 1922. 

PreseiU: — ^Mr. Justice C. C. Ghose and 
Mr. Justice Cuming. 

ASUTOSH DAS GUPTA— Complainant 
Petitioner 
versus 

PURNA CHANDRA GHOSE and 

ANOTHER — Accused — Opposite P arty, 

AcquitM — Revi iion — Private complai nant— hocus 
standi to be fieard by Hit^h Court. 

A private complainant, in a proper case, may 
well be heard by the High Court when it is called 
upon to exercise its powers of revision against an 
order of acquittal, [p. Oyi, col. i j . 

Pauidar Thakar v. Kasi Choudhun, 27 Ind, 
Cas. 18O; 42 C. 012; 19 C. W. N. 184; ai C. L. J. 5j; 

xbCr.L. J. 122, followed. n- • 4- 

Rule against the order of the District 

Babu Manmalhanath Mukherjee (with him 
Babu Prakash Chandra Pakrashi), for the 
Petitioner. — The complainant is the peti- 
tioner The accused opposite paitie,s were 
charged under scctionsSoo, 501. Indian Penal 
Code. The Trial Court convicted accused 
No. I under section 500 and sentenced to 
three months’ simple imprisonmetit and also 
a fine for Rs. 500- Accused No. 2 was sen- 
tenced to pay a fine of Rs. 200. On appea. 
to the Sessions Judge it was hied that the 
accused could not be legally tried together 
and ordered re-trial of accused No. i under 
section 500, Indian Penal Code and of accused 
No 2 under section 501, Indian Penal 
Code. The learned Judge passed the order 
under section 423, Criminal Procedure Code. 
My submission is that the learned Judge 
ought to have given me an opportunity 
to support the conviction of the First Court. 
My next submission is thut the learned Judge 
wwug vx bolding that the two accused 


could not tiii:l together. I submit the 
two offences under sections 500 and 501, 
Indian Penal Code, formed part of one and 
the same transaction, viz., publication of 
defamatory matter. Kefers to section 239, 
Criminal Procedure Code. 

Babu Dasarathi Sanyal (with him Babu 
Asi^a Ranjan Ghose), for the Opposite 
Parties. — I .submit, first oi all, that my 
friend on the other side has no 
locus standi at all. The petitioner is 
the complainant. The order of the learned 
Judge virtually amounts to an order of 
acquittal. Then, as to the merits, my sub- 
mission is that the offences under sections 
500 and 501, Indian Penal Code, were distinct 
and separate offences. They did not form 
part of the same ti-ansaction. The learned 
Judge fmdsthat there is no evidence of con- 
spiracy between the two accused. In fact 
according to the judgment of the Judge 
accused No. i is to be tried under section 
500 while accused !No. 2 is to be tried under 
section 501, Indian Penal Code. The learned 
Judge holds that no joint trial is possible. 
Refers to section 230 [h]. Criminal Procedure 
Code. Refers to Birendva Lai Bhaduri v. 
Emperor (i), Emperor v. Jethalal (2), 
Jogendra Kumar Nag v. Emperor (3), Emperor 
V. Shcr Ilf alii (4), Emperor v. Datto Hanmant 
Shuhapurkar (5) , Parmes/war Lai v. Emperor 
(6), Tilakdhari Mahton v. LaJi Singh (7), 
Gui Mahomed Sircar w Chcharu Matidal (8), 
Johan Saburna v King-Emperor (g), Hrishi 
Kes/t Mandal v. Ahadhaui M.inial (lo), Abdul 
Salim v. Emperor (ri). Binga Chandra De v. 
An nod a Ch iran Cho vi iiivy ( 12} and Raman 
Behayy Das v.Empcror (13), 


(1) 30 C. 7 C. W. N. 03 j. 

(2) 2) B. 7 Bin. u. R.. 5»7; 2 Cr. L. J. 4^0. 

(3) 61 In.l.C.is. 23^;23C. vV.N. 3^)22 Cr.Iy.J.377. 
(.|) 27 B. 1^5; ^ Bdu. R. 63.). 

(5) 3'^ 4^: 7 h. R. 63 2 Cr 1.,. J. /J7S. 

(6) 4 Ini. C:is. 2 S;i3 C.vV.N. ioS);io Cr.B.J. 476. 

(7) 1 Ini. Cas. 6j; 13 C. vV.N. S34; 9 Cr.I^J. 147. 
(S) 10 C. W. N. 53: 3 Cr. J. 141. 

(9) 10 C.W.N. 52.): 2. C.BJ. 61S; 3 Cr.UJ. iii. 

(10) 38 Ind. Cas. 421; 44 C. 703; 21 C. W. N, 
250; 1 8 Cr. I.,. J. 30;. 

(11) 69 Ind. Cas. 145; 35 C. L. J. 279; 26 C. W. 
N. 680; 49 C. 573; (1922) A. 1. R. (C.) 107. 

(12) 69 Ind. Cas. 269; 35 C. b. J. 527, (1922) A. I. 
R. (C.) 76; 23 Cr. L. J. 68^, 

(13) 22 Ind. Cas. 729; 41 C. 722; iS C. W. N, 

Cr» U J. 154. 
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As regards the other point that the Judge 
should have heard the complainant, I sub- 
mit the Judge could proceed only in accord- 
ance with section 423, Criminal Procedure 
Code. 

Babu Mamnalhanath Muklwrjee in reply. — 
As regards the objection as to locus standi. 
I submit I have got sufficient locus standi 
to move this Court. See Faiijdar Thakur 
V. Kasi Choudhuri (14). 

JUDGMENT. — This Rule was issued on 
the application of one Asutosh Das Gupta 
calling on the District Magistrate of Dacca 
and on the opposite parties to show cause 
why the order of the learned Sessions Judge 
setting aside the convictions and sentences 
of the opposite parties and directing a re- 
trial should not be set aside, or why such 
other and further order should not be made 
as to this Court may seem fit and proper. 

The facts which have given rise to this 
application are as follows: — It appears that 
on the complaint of the petitioner, the oppo- 
site parties, namely, one Puma Chandra 
Ghose, and Satis Chandra Roy, were put 
upon their trial before the Deputy Magis- 
trate at Dacca on charges under sections 
500 and 501, Indian Penal Code, respectively. 
The trial took a very long time and at the 
expiration of nearly seven months, the learned 
Deputy Magistrate, by his judgment dated 
the 2^)th April, IQ22, convicted the opposite 
party No. 1 under section 300, Indian Penal 
Code, and sentenced him to simple imprison- 
ment for three months and also to pay a fine 
Oi’ Rs. 500 in default, to undergo simple 
imprisonment for six months more, and he 
convicted the opposite party No. 2 under 
sections 500 and 501, Indian Penal Code, and 
sentenced him to pay a fine of Rs. 200, 
in default, to undergo simple imprisonment 
for three months under section 501 and passed 
no separate sentence under section 500, 
Indian Penal Code. The opposite parties 
thereupon preferred an appeal to the learned 
Sessions Judge of Dacca. The latter by 
his judgment, dated the 20th May 1922, 
held that there was no evidence to support 
a charge under section .300, Indian Penal 
Code, so far as the opposite party No. 2 was 
concerned, and he furthei held that the 
opposite parties could not be tried together 

(14) 517 Ind. Cas. 186; 42 C. O12; iq Q. W. N, 

J84; at C. ly. J. 53; 16 Cr, J, 122. 


legally, and he, therefore, ordered a re-trial 
of the opposite parties separately, that is 
to say, of the o])posite party No. x uinler 
section 300, Indian Penal Code, and of the 
opposite party No. 2 under section 501, 
Indian Penal Code. 

The orders referred to above were made 
by the learned vSessiens Judge under the 
provisions of section 423, Criminal Proce- 
dure Code. That section enacts that the 
Appellate Court shall peruse the record of 
the appeal, and after hearing the appellant 
or his Pleader, if he appears, and the Public 
Prosecutor, if he appears, and in the case 
of an appeal under section 417, the accused, 
if he appears, the Court may, if it considers 
that there is no sufficient ground for inter- 
fering, dismiss the appeal, or may, in an 
appeal from an order of acquittal, reverse 
such order and direct further enquiry, or, 
in an appeal from a conviction, reverse the 
finding and sentence, acquit or discharge 
the accused or order him to be re-tried by 
a Court of competent jurisdiction, subordi- 
nate to such Appellate Court. It is not 
necessary for us to quote the remaining 
words of the section. 

The order of the re-trial which was made 
by the learned Sessions Judge on the 20tJj 
May 1922 has been attacked before us on 
two grounds, one, that such an order of 
re-trial should not have been made without 
giving the complainant, who had complained 
of having been defamed by the printing and 
publication of a certain defamatory matter, 
an opportunity of stating what he had to 
say in support of the order of conviction 
by the Deputy Magistrate. In the second 
place, the order has been attacked on the 
ground that the learned Sessions Judge was 
wrong in holding that the opposite parties 
could not be tried together legally and in 
ordering a re-trial. 

Before us a preliminary objection has been 
taken by Mr. Sanyal who appeared on be- 
half of the opposite parties to the effect 
that the order of the Sessions Judge being an 
order of acquittal, a private complainant 
has no locus standi whatever and ought 
not to be heard by us. To that a sufficient 
answer is to be found in the judgment of 
Sir Lawrence Jenkins, C. J., in the case cf 
Faujdar Thakur v. Kasi Choudhuri (14). 
We think that in a case of this description 
QQL tbe facts suob as have been brought 
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to our notice in this case a private complain- 
ant may well be heard by the High Court, 
when it is called upon to exercise its powers 
of revision. The preliminary objection, there- 
fore, fails, and we now proceed to consider 
the points which have been urged before 
us. 

Of the two points mentioned, the second is 
the real point involved in the case, but be- 
fore the second point is discussed, we may 
observe in passing that before the learned 
Sessions Judge the only question for decision 
was whether the conviction of the . appel- 
lants was right or not, and in this view of 
the matter, he could only hear the parties 
who are mentioned in section 423, Criminal 
Procedure Code. Be that as it may, as has 
been observed above, the second point is 
the real point which is involved in the case. 
We are indebted to Mr. Mukherjee and to 
Mr. Sanyal for the very exhaustive argu- 
ments addressed to us on the question 
whether there should or should not have 
been a joint trial of the two opposite parties 
under section 239, Criminal Procedure Code, 
on the charges which were brought against 
them. 

Mr. Mukherjee has argued that the two 
offences, namely, the offence under section 
500 and the offence under section 501, really 
form parts of one transaction, the transac- 
tion being the publication of a matter which 
was defamatory, and if they form parts of 
one transaction and if the two acts, namely, 
the act referred to in section 500 and the 
act referred to in section 501 form a series 
of acts leading to one transaction, the joint 
trial of the two opposite parties is entirely 
in order and the learned Sessions Judge 
had no power whatsoever to set aside the 
conviction and sentence passed on the oppo- 
site parties and to order a re-trial of the oppo- 
site parties; in other words, if Mr. Mukherjee 
is right in his contention that the accused 
started together for the same goal and that 
in the process a series of acts, although sepa- 
rated by intervals of time, were committed, 
they could legitimately have been jointly 
tried for those offences. For the purpose 
of finding out whether in this case the oppo- 
site parties could have been jointly tried, 
it is necessary to look into what has been 
found by the learned Sessions Judge. Both 
the opposite parties, as we have said, were 
charged under section 500, Indian Penal 


Code, and the opposite party No. 2 was 
charged under section 501. Now, vSo far as 
the charge under section 500 is concerned, 
we have the findings of the learned Sessions 
Judge that there is really no evidence of 
conspiracy between the two opposite parties: 
in other words, this finding amounts to a 
statement that, so far as the charge of publica- 
tion of the defamatory matter is concerned, 
the two petitioners could not have been 
charged together. Therefore, the position 
is that, according to the learned Sessions 
Judge, there could have been one charge 
under section 500 against the opposite party 
No. I, and another under section 501 against 
the opposite party No. 2. But that, for 
the reasons given by the vSessions Judge, 
no joint trial was possible. For the purpose 
of finding out, whether the learned vSessions 
Judge is right in his contention, we must 
examine the terms of section 239, Criminal 
Procedure Code, and the illustrations to that 
section in order to test the soundness of 
the reasonings adopted by the learned 
Sessions Judge. Having regard to the find- 
ing of the learned vSessions Judge, we are 
of opinion that it is difficult to say that 
there is any common act with which both 
the opposite parties could have been linked 
together. There is no common factor so far 
as the offences alleged to have beeen commit- 
ted by the two opposite parties are concerned, 
Illustration (6) of section 239 affords, on the 
facts of this case, and on the findings arrived 
at by the learned Sessions Judge to be con- 
clusive answer to the question of the legality 
of the joint trial of the two opposite parties. 
We must proceed on the basis that, so far 
as the opposite party No. i is concerned, 
he is innocent of the charge of the publication 
of the defamatory matter. That being so, 
and although this case is one on the border 
line, taking into consideration the peculiar 
facts of this case, we are unable to say that 
the joint trial of the two opposite parties 
was validly held ; in other words, we have 
come to the conclusion on a very careful 
consideration of the arguments that have 
been addressed to us that the order made 
by the learned Sessions Judge must be allow- 
ed to stand. 

The result is that this Rule must be dis^ 
charged. 

B, N. Rtdi discharged. 
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CALCUTTA mOH COURT- 

Reference (Under The Legal Prac- 
titioners Act) No. 6 of 1922* 
August 16, 1922. 

Present : — Sir Lancelot vSanderson, Kt., 
Chief Justice,, and Justice Sir 
Thomas Richardson, Kt. 

In the matter of Babu MOHENDRA LAL 

ROY AND OTHERS. 

Legal Pracfiiioners Act {XVIII of 1879). 
$s, 13 (b), (f), 14 (c) — Court subordinate to High 
Court — Additional District Magistrate Report of 
misconduct through Ses^sions Judge^ legality of. 

The Court of an Ad ditional District Magistrate 
is a Court subordinate to the High Court within 
the meaning of section i 4 of the Legal Practitioners 
Act. Where an Additional District Magistrate 
is invested with all the powers of a District Magis- 
trate under the Criminal Procedure Code he is 
competent to draw up a charge against a Legal 
Practitioner alleging misconduct within the terms 
of sections 13 (fe) and 13 (/) of the Act. and to for- 
ward his report under section 14 (c) to the High 
Court. It is mot essential, however, that the re- 
port .should be submitted to the High Court direct, 
it can be properly su])uiitted through the Sessions 
Judge, [p. 675. <^ol I [ 

Case reported Ly the Additional District 
Magistrate, Dacca, under section 14, Legal 
Practitioners Act, 1879. 

Babu Dasaraihi Sanyal (with him Babus 
Upendra Lai Roy and Jitendra Kumar 
Sen Gupta), for the Pleader, Babu Mo- 
heiidra Lai Roy, took a preliminary 
point that the referen^'e was invalid by 
rea'^on of the procedure adopted. The 
Additional District Magistrate has no power 
under th;* Legal Practitioners Act to make 
the reference. An Additional District Magis- 
trate is inferior to the District Magistrate 
in respect of the powers conferred upon 
the latter: See Emperor v. Abdul Karim 

(1) . See also M ohendr a Bhumij v. Emperor 

(2) . For the purposes of the Code of 
Criminal Procedure the Local Government 
may invest an Additional Dis rict Magis- 
trate with all the powers of a District Magis- 
trate under the Code. But he Local 
Government cannot confer upon him the 
powers of a District Magist ate under the 
Legal Practitioners Act. ,The expression 
‘‘ Magistrate in charge 'Ms a ve y loose ex- 
pres ion. For example, a Sub-Divi ional 
Magistrate is sometimes called '*in charge Ma- 

(1) 25 P. R. 1908 Cr. 9 Cr. L. J. 104. 

(2) 66 Ind, Cas, 69 ; 25 C, W. N. 383 \ 4S C. 

74; 23 Cr-.L. J. 229. „ 
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gistrate, i,e,, a Magistrate in charge of cri" 
minal ma ter . Thus, the reference should 
have been made by the District Magistrate, 
and not by the Add tional Distric Magis- 
trate. The Additional District Magistrate 
had no jurisdiction to institute hese pro- 
ceedings. Reads section 14 of 1h Legal 
Practitioners Act. There is no mention of an 
Additional District Magistrate in he section. 

Mr. B. L. Milt r. Counsel for th 
Crown. — This referenc.^ comes withn 
sub-clau-e , (c) and no 6) of the 
Legal Practitioners Act. If it does not 
strictly come within sub-clause (6) because 
the Additional District Magistrate was 
not known to the Legislature in 1879, 
it comes within sub-clause (c). The Court 
is to look not to the mere form but to the 
substance of a matter: Refers to Emperor 
V. Rajani Kama Bose (3). Can there be 
any real grievance because the charge was 
enquired into not by the District Magistrate 
but by the Additional District Magistrate ? 
Even if the preliminary point o.' Mr. Sanyal 
be as=^umed to be not a mere technical one 
but having •^ome merit in it, it must be es- 
tablished before the argument finds favour 
with your Lordships that the Additional 
District Magistrate was subordinate to the 
District Magistrate. Mr. Sanyal submitted 
that the Addit onal District Magistrate 
was a Magistrate other than the District 
Magistrate bu he was very careful not to 
ubnii' that he was subordinate to the Dis- 
trict Magistrate. There i^ no procedure 
laid down as to how in matters like the pre- 
sent the Additional District Magistrate is to 
approach your Lordships? Refer to Rasik 
Lai Nag, In the matter of {4). 

If it be held that the Additional District 
Magistrate is subo dinate to the District 
Magistrate, then, of course, your Lordships 
may call for the opinion of the District 
Magistrate. If he is subordinate to the Dis- 
trict Magistrate, then, no doubt, he should 
have come through the District Magistrate 
and the Sessions Judge. 

On he merits there can be no doubt that 
the conduc o\ the Legal Practitioners con- 
cerned was highly reprehensible. The im- 

(3) 71 Ind. Cas. 81; 35 C. L. J* 356 at p. 391; 
26 C. W. N. 589 ; 49 C. 732; (1922) A. L R. (C.) 
SI5» 

(4) 38 lad. Cas. 980; 44 C. 639 at p. 647; 24 

c. L» J. ; 20 e; W, N, 1284; X8 Car, U J- 4204 
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ptitations acrains th? fairness aad impir- 
tiality of theCourt w i e gnt nitons , un ounded 
and absD utely unnecessa y. What really 
happened was that, being annoyed at a 
judicial ruling of the Court which was 
apparently against the interest of their 
clients, they gave the Magistrate a 'bit of 
their mind*. But such absence of self- 
control of men of the legal profession which 
is highly detrimental to the admini tra- 
tion of justice, cannot but be characterised 
as grossly improper and amounts to mis- 
conduct within the meaning of the Legal 
Practitioners Act. 

Babu Dasarathi Sanyal, in reply. — The 
incident, if true, was, at best, a contempt 
of Court. It was th'^ duty of the Court, 
before whom the incident took place, to 
take action. But the Deput3’^ Magistrate 
did not do anything of the idnd. No action 
was taken under section 228 of the Penal 
Code. No body would ever have heard of 
these proceedings but for the interference 
of the Additional District Magistrate in the 
matter. 

We have heard much of the prestige of 
the Bench but little of the independence 
of the Bar. If the Legal Practitioners Act 
is thus used as a machiner}^ to keep down 
the independence of the Bar, its prestige 
would be nowhere in no time. 

Babu Manmathanath Mukhcrji (with him 
Babus Dehmdra N arayanBhattacharjee.Asita- 
ranjan Ghose and Lalit Mohan Sanyal), for 
the other Pleaders and the Muklitear.— There 
was no evidence as to the exact Bengali 
words used. The retirement was under 
instructions from the client. There is evi- 
dence that there was some pre-arrangement 
with the clients in pursuance of which the 
Pleaders retired. The clients were thus not 
taken by surprise. It was not a case of 
desertion. There is toothing to show that 
what was said by Mahendra Babu was part 
of the arrangement to retire. There is thus 
nothing incriminating against ray clients. 

JUDGMENT. 

Sanderson* C. J.— This is a ^report under 
section 14 01 the Legal Practitioners Act 
by the Additional District Magistrate of 
Dacca w J. respect to charges of misconduct 
undei .9. j Jons 13 (6) and 13 (/) against 
three Pleaders and one Mukhtear practising 
IB the Courts of snU subordinaU to the 
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District Magisl/ate of Dacca. The report 
his been forw'arcled through the learned 
Sessions Judge of Dacca. 

There weie two other Pleaders against 
whom charges were framed, but the Addi- 
tional District Magistrate came to the cc.n- 
elusion that there w^as no ground for re- 
porting against these twm Pleaders. 

At the beginning of the hearing in this 
Couit, a preliminnry pcint was taken l>y 
the learned Vakil, appealing for Mobendia 
Lai Roy, that the reference was invalid 
by reason of the procedure adopted. 

It was contended that the proceedings, 
if any, should have been instituted by the 
Deputy Magistrate who was trying the case 
during the hearing of which the incident 
which is the basis of these proceedings, occur- 
red ; that his report, if any, should have 
been submitted through the District Magis- 
trate and the learned Sessions Judge as pro- 
vided section 14 (b) of the Legal Practi- 
tioners Act. It was further contended that 
the Additional District Magistrate had no 
jurisdiction to institute the proceedings. 

The facts, which it is necessary to state 
for the consideration of this point, are as 
follows : — It appears from the Gazette, 
that Mr. Gurner was appointed on the 15th 
October io 2T as Additional Distnot Magis- 
trate at Dacca with all the powers of a 
District Magistrate under the Criminal 
Procedure Code. 

It appears from the report of the Addi- 
tional District Magistrate, that at the time 
in imestion he was in charge of the criminal 
work of the district, hearing criminal apT>ea]s 
and reporting the progress of criminai woik 
to the High Court. 

The incident, which is the basis of these 
proceedings, occurred on the ^tb February 
IQ22 in the Court of the Deputy Magistiate, 
Mr. S. P. Ghose, who was tr3'ing the case 
Asutosh Das (iuMa v. Puma Chandra Gf.ose 
(5) and another, in which the accused were 
charged with offences under sections 500 and 
501, Indian Penal Code. 

It seems that an account of the incident 
appeared in a newspaper, on the 3 Mi Feb- 
ruary IQ22. The Additional District Magis- 
trate on that day wrote to the Deputv.\p»gis^ 
trate. calling for a report of the t:ircun:stan* 
ce? relatine to that incident. TIjc Depul y 
Magistrate made a report on llij oih hVL* 

is) 71 Xn 4 « C»3. #70; 24 Cr* Ih 
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ranxy 1922 atjd a further one on the 7th 
February 1922. 

The result was that on the 9th February 
1922 the Additional District Magistrate 
drew up a charge under the Legal Practi- 
tioners Act alleging misconduct within the 
terms of sections 13 (6) and ra (/). Notice 
was duly gi\'en to the Pleadei*: aud the 
Mukhtear concerned, and caa«e was shown 
before the Additional District Magistrate 
by them on the 6th March 1922. 

The report of the Additional District 
Magistrate, dated 6th May 1922, was for- 
warded by him to the High Court through 
the learned vSessions Judge of Dacca. 

The learned Judge heard learned Counsel 
on behalf of those concerned in the report, 
drew up his opinion on the n.atter, and 
sent it together with the report of Hu* Addi- 
tional District Magistrate to the High Court 

The Additional District Magistrate’s 
Court was a Court suliordinatc to tlie High 
Court within the meaning of section 14 of 
the Legal Practitioners Act and, in niy 
judgment, the Additional District Magis- 
trate was competent to draw up the charge. 
He was the Presiding Officer of the Court 
in which the Pleaders and the Mukhlear 
were charged with the alleged misconduct 
and he was competent to report the matter 
to the High Court. 

There is no mention of an Additional 
District Magistrate in section 14 of the 
Legal Practitioners Act. This is explained 
by the fact that the powder to appoint Addi- 
tional District Magistrates was not vested 
in llie Local Government until after the 
passing of the Legal Practitioners Act. 

It was argued by the learned Standing 
Counsel that the Additional District Magis- 
trate. being a Court subordinate to the High 
Court, might have reported direct to the 
High Court. In my judgment, however, 
tbs Additional District Magistrate very 
properly follow^ed the pro^'edure laid down 
in section 14 (c) with reference to a report 
by a District Magistrate and forwarded the 
report through the learned Sessions Judge, 

in my judgment, therefore, the prelimi- 
nary point has no substance in it and must 
Tai. 

But even if the Court bad felt constrained 
to adopt Ibe argun ent of the learned \’akil 
lor Mcherdia lal Pey, bis client wculd 
not ka\e Ittn benefited ttwby# 


In Rastk Lal Nag, In the malUr e/{ 4 ) it wa« 
held by the ie«aincd Judges as follows 

"It cannot be disputed that this Court is 
competent to take action nnder^ gectiou 
13, clause (/), after such enquiry as it thinks 
fit. The section does not require that the 
enquiry should be conducted directly by 
the High Court ; the enquiry may well 
be made by a Subordinate Court under 
the d rcction of the High Court, Th® 
only essential is, as pointed out by the 
Full Bench in Canafaihy Sasiry, In re 
(6), that notice must be given to the 
Legal Practit oner concerned to show cause 
against suspension or dismissal, and the 
notice must formulate the charges, with 
great particularity and precision, so as 
enable the practitioner to know the charges 
he is called upon to meet. That condition 
has been amply fulfilled in this case. There 
is, thus, no reason, why the enquiry by the 
Munsif, though not conducted under the 
orders of this Court, should not be adopted 
for the purpose of a proceeding under sec-' 
tion 13, if we took the view that this Court 
could proceed only under section 13 and 
not on a report by the Subordinate Court 
under section 14. ” 

In this case there was due notice, the 
charge was framed with particularity and 
precision, there was a full enquiry in which 
those concerned showed cause, and appeared 
bv Counsel or Pleaders, and this Court has 
the opinion, not only of the Additional Dis- 
trict Magistrate but also of the Sessions 
Judge. Even if this Court considered that 
the preliminary objection shoiild be sus- 
tained, there could be no possible reason 
for directing a further enquiry, and the 
Court would adopt the enquiry and reports 
already made. 

As regards the merits of the case, it 
appears that the three Pleaders concerned In 
the repcit, Mohendra Lal Roy, Peari Mobatx 
(those, Surendra Mohan Mukherjee and 
two other Pleaders, and Purbati Kumar Bose, 
Mukhlear, were representirg the accused in 
the case hereinbefore mentioned, which was 
in the Court of the Deputy Magistrate. It 
appears from the judgment of Walmsley, 
in connection with a Rule, to which I 


( 6 ) 3 Ind. Ca«. 344 f XO M. t* J. I ♦ It* T. 
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will refer presently, that, on the 25th Octo- 
ber 1921, the accused persons filed a peti- 
tion in the Court of the Trying Magistrate 
intimating that for special reasons it was 
not proper that the case should be tried by 
him and that they intended to apply to the 
High Court for a transfer. The Trying Ma- 
gistrate gave them six weeks' time to make 
the appHcation to the High Court but no 
steps were taken. The case accordingly 
proceeded before the Deput3^ Magistrate 
and evidence was taken. 

A charge was framed and the complain- 
ant was cross-examined for three days, 25th 
to 27th January 1922. The cross-exami- 
nation lasted from 12 to 5 on the first two 
days and from 12 to about 2-30 on the third. 

On the 27th January 1922 the Deputy 
Magistrate disallowed certain questions. This 
in the exercise of his judicial discietion he was 
entitled to do, and, if he regarded the ques- 
tions irrelevant, as the Deputy Magi^^trate 
said he did, he was bound to disallow them. 
After this decision the cross-examination 
of the complainant went on for sometime, 
it was then closed and the case was adjourn- 
ed until the 4th February. On that day 
the Pleaders on both sides, and the other 
witnesses who still had to be cross-ex- 
amined, were present. 

The learned Pleader, Mohendra Lai Roy 
then presented and read a petition. Exhibit 4, 
on behalf of the accused. 

The petition set out reasons, which were 
alleged to show that the above-mentioned 
questions were relevant, and should not 
have been disallowed : and the Deputy 
Magistrate was therein asked to re-consider 
the matter and allow the further cross- 
examination of the complainant in this 
respect. 

The Pleader for the complainant was 
then heard upon this matter, and, after hear- 
ing the Pleader for the accused, the Deputy 
Magistrate made the following order : — 

. “ I consider these questions to be irrele- 
vant and I, therefore, refuse to allow fur- 
ther cross-examination on that point. " 

Thereupon, the Pleader for the accused, 
Mohendra Lai Roy, presented another peti- 
tion which was already prepared, asking 
for adjournment of three weeks in order that 
an application might be made to the High 
Court tor a transfer of the case from the file 
of tKo Peputy Mdgis1;rjate to some other 
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Court of competent jurisdiction. The peti- 
tion alleged as the ground of the application 

that your petitioners now apprehend f'^r 
reasons not necessary to disclose here that 
they cannot expect to have a fair and im- 
partial trial in this Court 

The Deputy Magistrate refused the appli- 
cation, making the following order : '"An 
adjournment under section 526, Criminal 
Procedure Code, was allowed before, this 
petition which is filed again under sec- 
tion 326, Criminal Procedure Code, at a late 
stage of the trial is rejected The Deputy 
Magistrate, no doubt, was referring in that 
order to tlie adjournment which had been 
previously granted in October 1921. He 
might have added, what was the fact, that 
no steps had been taken by the accused to 
apply to the High Court for a transfer of 
the case to another Court. 

Then occurred the incident which is the 
basis of the proceedings under the Legal 
Practitioners Act. 

The account given by the Deputy Magis- 
trate is as follows : — " Then Babu Mohendra 
Lai Roy said that they would retire from 
the case, because they could not expect a 
fair and impartial trial in this Court A^ far 
as I remember I told them that I did not 
know what they would do, but their clients 
could not retire from the case. After this, 
Mohendra Babu addressed the accused per- 
sons in Bengali. He told them to sit quietly 
and not to cross-examine the witnesses, 
and added that they could not expect a 
fair and impartial trial from this Court. 
Saying this, they went away. As far as I 
remember, when thev left, the Rai Bahadur 
said ‘ It seems that the Pleaders are non- 
co-operating with the Court After the 
Pleaders left I asked the accused if they 
would cross-examine the witnesses. They 
said, they could not, as their Pleaders had 
gene away. Neither Mohendra Babu nor 
any other of the Pleaders told me that they 
were retiring as the accused had previously 
agreed on their doing so. The Pleaders did 
not, before retiring, take the permission of 
the accused in Court, nor did the accused 
in my presence tell them to retire. Mohen- 
dra Babu did not ask or receive my per- 
mission to retire. The statement that 
Mohendra Babu asked the accused whe- 
ther they wished them to cross examitke» 
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to which the accused answered in the nega- 
tive, is untrue. ' 

The explanation given by Mohendra Lai 
Roy is that, in consequence of the ruling 
given on the 27th January by the Deputy 
Magistrate disallowing the questions, a 
consultation was held sometime before the 
date of the next hearing.'* 

Paragraphs 15 and 16 of the explanation 
are as follows : — 

“ That, in consequence of the attitude 
taken up by the learned Magistrate a con- 
sultation was held some time before the 
date for the next hearing amongst the de- 
fence Pleaders in which both the accused 
were present. After a most careful con- 
sideration of the matter the defence Plead- 
ers, including your petitioner, were of opi- 
nion, that, with all . respect to the Trying 
Magistrate, the points on which the cross- 
examination was not allowed were not only 
relevant but most material and essential 
and went to the very root of the defence 
and if crosi-examination on these points 
was not allowed, it would seriously hamper 
tne defence and in fact no proper defence 
of the accused would be possible and would 
amount to a virtual denial of the right of 
the accused to prove their defence and that 
it would be useless for the Pleaders to fur- 
ther appear in the case as they would not 
be able to render any effective service to 
the accused. 

‘‘ That it was then decided in consultation 
with both the accused : — 

‘‘ That on the next date of hearing, i.e,, on 
vth February 1^22, a petiti n shjuld be 
put in fully explaining the relevancy 
of thc questions whic 1 had been disallowed 
and praying t at the complainant might be 
re-called for further cross-examination on 
these points and other relevant points. 

“ That if tne said petition be rejec ed 
then a petition for adjournment saould be 
submitted eutble the accused to move 
the Hon'ble High Cjurt, for tne transfer of 
the case to some othe Court as i. was appre- 
hended uy the accus d that they would 
not get a fair and impartial trial in that 
Court. 

‘‘ That if the latter petition, too, were 
rejected t e accused w.uld not defend 
themselves in the said ^ourt and the services 
of their law ers would no longer be necessary 
tor the purpose of the defence in the case 
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in that Court and the accused would move 
the Hon'ble High Court lor a t ansfer of 
the case whether an adjournment were 
granted for the purpose or not; your peti-. 
tioner further submits that both the ac- 
cused fully agreed to this. *' 

The learned Pleader's account of what 
took place in Court, after the petition for 
adjournment was rejected on the 4th Feb- 
ruary, is contained in paragraphs 20, 21 
and 22 of the explanation, which are as 
follows : — 

That thereupon your petitioners sub- 
mitted to the Court that as, in their humble 
opinion, the trial would, under the circum- 
stances, be void and illegal and as the accused 
did not expect a fair and impartial trial in 
that case in that Court they thought they 
might retire to which the Court observed 
that they might retire but their clients 
could not. 

‘'That the petitioner and the lawyers 
for the defence, including your petitioner, 
WHO were present there at the time, were 
then about tj retire from the Court when 
Babu Paroati Cnaran Bose, Mukhtear for 
thc defence, su ^^ested t-at, under the cir- 
umstances, the ac used should be ques- 
tioned as to whether th.y would stick to 
the course they had already decided upon. 

That your i^etitioner told the accused 
in Bengali that as they (the accused) did 
not expect a fair and impartial trial in that 
Court and as, tmder the circumstances, no 
useful purpose could be served by cross- 
examining the other witnesses and your 
petitioner advised c oth accused not to 
cross-examine the remaining witnesses and 
asked them if they desiied him to cross- 
examine them to which they answered in 
the negative 

The Additional District Magistrate came 
to th following conclusions: — 

** Be ween these two accounts one has 
to accept one o the other and on that de- 
CxS.on rests the an wer to the question 
whether Babu Mohend.a Lai Roy, as spokes- 
man of the Pleaders, was engaged in the 
necessary and legitimate consultation with 
the accused or, under cover of remarks to 
the accused, unnecessarily impairing public 
confidence in the Court. Aftei carefully 
weighing th. two accounts, I cannot believe 
that the Magistrate aud two Pleaders 
ca^ed for the proceedings are so compiet^y 
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wrbtig in their recollection as one must 
believe of accepting the truth of the oppo- 
site account. I find it the more difficult 
to believe this when the general circum- 
stances already noticed are so far ou of 
keeping with a bonz fide consultation bet- 
ween the Pleaders and their clients. 

“My conclusion is that he words used 
by Babu Mohendra Lai Roy to his client 
did no amount to a bona fide consultation, 
but that cover was taken of an address 
to the client for a parting fling at the fair- 
ness of the Court. In making thi> second 
and quic * gratuitous sally to impair confi- 
dence in the Court it seems to me that Rabu 
Mohendra Lai Roy was guilty of grossly 
improper conduct as a Pleader, and that 
those who a:;sociated themselves with him 
in retiring in these circumstances partici- 
pated in the impr priety. 

“ The conclusions 1 have ; ome to on the 
four main issues stated are. then, that the 
Pleaders retired probably by previous ar- 
rangement with the leading actnised on the 
Court giving a judicial ruling rejecting the 
application under section 526 and that B.ioii 
Mohendra Lai Roy marked that letirenient 
by words addressed first to the Court, and 
them to the accused accentuating the idea 
that this retirement took place as justice 
was not to be obtained in the Court. ” 

The Additional Distri-t Magistrate con- 
cluded : — 

“ In fact, the whole affair takes, in my 
opinion, the appear ence of a forensi: ma- 
u cuvre designed to acjcntuate the difficuh 
ties of the Court in the ^vent of its rej meet- 
ing the petition under section 526, Criminal 
Procedure Code, and to make the mo^t in 
the Court -room of the idea that justice was 
not to be had in this Court. “ 

The learned Sessions Judge in gjivhig his 
opinion said : “ It it be a fact v hat the 
Pleaders had previously arranged with their 
clients that they should retire from the case 
in the event of the Magistrate refusing their 
application for an acljourameut imJcr sec- 
tion 526 of the Criminal Procedure Code, 
the moment chosen by them for the retire- 
ment and the manner in which it was effect- 
ed showed great disrespect fr>j the Court. 
They retired immediately after the Magis- 
trate relied their ap[)licutio4;'i loi an ad- 
journmettt* and they effected it in .<»uch a 
Sfmmt eb«t -ix uuKmtia « Ootu^iimia' 
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tion against the order niad? by the Court 
in the exercise of its jtidiciai discretion. “ 

In my judgment, there can be no doubt 
that the learned Plemiers had arranged 
with their clients that they should retire 
from the ca^e in tlie event of the Deputy 
Magistrate refusing the two petition? above 
referred to. I am not, however, satisfied 
that it had been previously arranged among 
the Pleaders that their retirement should 
be marked by the statements in open Court 
making imputations again.st the fairness 
and impartiality of the Dej)u1y Magistrate. 

I anj satisfied that the findings of the 
Additional District Magistrate and the 
learned vSessions Judge, as to wdiat took 
place after the petition for adjournment 
was refu.s<icl, are justifled by the evidence 
that the learned Pleader Mohendra T/d Roy 
made two .statements, the first addressed 
to the Deputy Magistrate and the second 
to the accused in such a way tliat they were 
heard l>y those in Court and that both such 
statements involved imputations upon the 
fairness and impartiality of the Deputy 
Magistrate 

In my judgment, both these statements 
wa^re gratuitous and unjustifiable These 
statements were not nia e in the course of 
argument or in support of the application 
for adjournment. The application for ad- 
jr.iirnincnt, so that the High Court could 
b/ nmved, had been discussed and rejected. 
TJiere was no reason why the learned Pleader 
should have done anything more than 
retire from the case, in accordance with the 
instructions of his clients which he alleged 
he had already recei\ed, without making 
any imputation against the Court. The 
High Court could have been moved for an 
ordv-r of transfer. It is to be no ed that 
on the T3th P'ebruary 1922 an application 
for transfer of the case to some other com- 
petent Court was in tact made to the High 
Court on the ground tha the accused 
reasonably apprehended that they would 
not get a fair and impartial trifil before the 
Deputy Magistrate and a Rule was obtained. 
When, however the Rule v\as heaid by the 
nigh Court it was discharged, and it must, 
therefore, be assumed, for the purpo/c of 
th^se proceedings that there was no sup* 
stautial reason, if any for the alleged 
ol accusedi 



Vo!. yt] INDIAN CA 9 BS; 679 

MOHENDRA tM ROV, Til the miusr of. 


Similarly, there wV reason or neces- 
sity for the learneJ Pi^aler to aJdress the 
accused in such a way that all could hear 
and advise them that ** as they did not 
e?cpect a fair and impartial trial in that 
Court they should take a certain course. 

The course which was to be taken, appa- 
rently, had been a<?reed beforehand, but 
even if it was necessary for the learned 
Pleader to communicate with his clients 
again upon the matter, that should have 
been done in the usual way and not by 
addressing the accused from one side of 
the Court to the other, as described in the 
opinion of the learned Sessions Judge. 

It is not necessary for me to deal with 
the evidence in detail. I agree with the 
Additional District Magistrate that the 
evidence of Puma Chandra Ghose, one of 
the accused, who was the Qrst witness for 
the Pleader, was obviously unreliable, and 
as regards tha evidence of the only other 
witness who gave evidence on behalf of 
the learned Pleader, it was stated by him 
that he had told no one what he kncvV about 
the case until he went into the witness-box 
and that he had no note of what occurred. 
The incident occurred on the 4th February 
and he was giving his evidence on the loth 
March — two months after the event. It is 
quite possible to conclude that the witness 
liad not remembered all that occurred, wlth- 
( nt making any reflection upon his veracity. 
Tne evidence, on the other hand, against 
^ he l‘^arned Pleader which has been adopt- 
el by the Addir o^^al District Magistrate, 
is confirmed by documents which came into 
existence on or cabout the time of the inci- 
dent I refer to the petition filed on be- 
half of Asutosh Das Gupta, the comolain- 
ant, and the reports of the Dcpyity Magis- 
trate dated 6th February and 7th February. 

I have no doubt that the petition of the 
complainant was drawn up on the 4th Feb- 
ruary 1932, the very day ot the occurrence, 
though there is a dispute as to tJie date of 
filing^ The Pleader ^ho drafted the peti- 
tion was called as a witness, and proved 
tnaL be attached his signature to it and 
rtia.le it over to Jadii Babii about 4-30 
p, iji. on the 4th February for the purpose 
of filing. 

It was argued on behalf of the learned 
Ideader that nothing would have been heard 
of this matter but for the action of the 


Additional District Magjstral:e in calling 
for a report from the Deputy Magistrate. 
In my judgment that is not correct. The 
Deputy Magistrate said in his evidence 
that '‘on the 6th I went to see the District 
Magistrate on my own account to report 
the incident to him. My idea at that time 
was to report to the Additional District 
Magistrate what had happened. My in- 
teition at that time was to see what remedy 
caald be taken and wanted to consult the 
District Magistrate about it. He asked to 
report to the Additional District Magistrate 
and on coming to my room to do so 1 found 
a note from the Additional District Magis- 
trate enquiring about the incident as report- 
ed ill the Dacca Herald.** 

He further said that the Court was crowded 
when the incident took place and he con- 
sidered himself much humiliated. 

It is clear, therefore, from the above 
passage that the Deputy Magistrate went 
of his OiVn accord to the District Magistrate 
to report the incident to him and to consult 
him as to what should be done, before he 
received the letter from the Additional 
District Magistrate enquiring about the 
incident. 

In any event, the final determination in 
these cases rests with the High Court alone, 
as was pointed out by the learned Judges 
in Risik Lai Njt^, In the matter of (4) and 
even if the alleged misconduct had been 
brought to the notice of the High Court, 
without the intervention of the siibordi- 
nite Court, this Court is competent and 
ou ght, in a proper case, to take the necessary 
action. 

Hiving carefully considered the matter 
I regret that I ana b^nad to cone to the 
coiclasb] that the leiriud Pleader Mihen- 
dra Lxi Ray, gratnitoasly and unnecessarily 
mili in open Court statements wnich con* 
tainei impatations against the fairness 
and impartiality of the Deputy Migistrite 
impatations, which, as already mentioned, 
we mast assume, for the purpose of this 
case, were without any foundation Such 
statements, impugning* the fairness and 
impartiality of u Judicial Tribunal would 
be, in any event, a grave matter, but when 
they emanate from a learned Pleader, such 
as Mohendra Lai Roy, occupying a leading 
position at the Bar, they assupie a still more 
serious character and are calculated to 
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have an effect, which is far reaching and 
detrimental to the due administration of 
justice. 

During the argument reference was made 
by the learned Vakil appearing for the 
learned Pleader to the independence of 
the Bar. 

I yield to none in my desire to see the 
independence of the Bar maintained. It 
is necessary, however, to note that, in the 
case DeJtore us, the Deputy Magistrate had 
in no way interfered with the independence 
of the Bar. He merely gave a judicial rul- 
ing as to the relevancy of certain questions, 
in consequence of which the Pleaders chose 
to take the action which has been referred 
to. Further, I am glad to think that the 
independence of the Bar has been in the past, 
and I hope will be in the tuture. maintained, 
without making gratuitous and unfounded 
imputations upon the fairness and impar- 
tiality of the Tribunals. 

In my judgment the learned Pleader, 
Mohendra Dal Roy, in making such state- 
ments was guilty of grossly improper con- 
duct in the discharge of his professional duty 
within the meaning of section 13 (6) and 
of such misconduct as would come within 
section 13 (/) of the Degal Practitioners 
Act. 

As regards the case of the other Pleaders 
and the Mukhtear, there is no suggestion 
that any of them made any such statements 
as those to which I have referred. 

By leaving the Court in company with 
their leader, Mohendra Lai Roy, after he 
had made the above-mentioned statements, 
they, in a case, associated themselves with 
his misconduct. 

I am not satisfied, however, that the 
statements of Mohendra Lai Roy were 
made in pursuance of any previous arrange- 
ment with the other Pleaders or the Mukh- 
tear, although, no doubt, it was arranged 
that they should retire from the case in 
the event of the petition for the adjourn- 
ment being rejected. 

It was also argued on their behalf that 
they may not at the time have realised the 
serious nature of the statements made by 
their leader Mohendra Lai Roy, and that 
they went out of Court with him merely 
because of the previous arrangem nt to 
take no further part in the case. 
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I am not prepared * to hold that, from 
their conduct and by the sequence of events 
they must be taken to have associated 
themselves with their leader's statements 
and I am willing to accept the view of this 
case put before the Court by the learned 
Vakil who appeared for them, viz,, that they 
may not have realised the nature of the 
statements made by Mohendra Lai 
Roy and the serious position which must 
naturally arise in consequence of such state- 
ments being made by a learned Pleader. 
I, therefore, come to the conclusion 
that this Court should not hold that the 
learned Pleaders, Peari Mohan Ghose, Su- 
rendra Mohan Mukherjee and Mukhtear 
Parbati Kumar Bose were guilty of such 
misconduct as is contemplated by section 
13 (b) and (/) of the Legal Practitioners 
Act. 

We have carefully considered what course 
should be adopted in the case of the learned 
Pleader Mohendra Lai Roy 

The Deputy Magistrate said that he was 
on intimate terms with the learned Pleader 
and that out of Court he is an amiable 
gentleman. 

He stated, however, that the learned 
Pleader was very impulsive, that he had 
recently insulted a Pleader in his Court 
but that he had apologized u few days after 
in open Court. It appears also that the 
learned Pleader is the Secretary of the Local 
Bar Association and, therefore, I assume 
that he enjoys the confidence of his brother 
Pleaders, and that he is a man of position 
at the Bar at Dacca. These considerations 
are in one sense in his favour. 

On the other hand, the very fact that 
the learned Pleader occupies such a leading 
position, in my judgment, makes his mis- 
conduct all the more serious and inexcus- 
able. Further, it is to be noted that there 
has been no sign of any apology or expres- 
sion of regret for his conduct, although it 
must have been obvious to him, shortly 
after the incident of February 4th 1922, 
that what he had done inflicted humilia- 
tion cn the Deputy M-gistrate and was 
calculated to bring the admiiiislration of 
justice into disrepute. 

It is to be remembered that Pleaders 
have a duty not only towards th.ir clients 
but also towards th ' Court of whi h they 
are Pleaders, and it is part of tneir duty to 
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co-operate with the Court in the orderly 
and pure administration of justice. 

The learned Sessions Judge in his report 
referred to an occasion when the learned 
Pleader is alleged to have made an offen- 
sive remark with regard to a learned Sub- 
ordinate Judge. We refer to this, only 
for the purpose of making it clear that 
we have not taken this matter into con- 
sideration and we have not been influ- 
enced by it in any way. We confine our 
judgment to the reports and evidence re- 
lating to the incident of February 4th, 
1922. 

We regard this case as a serious one, and 
we cannot help regretting that the learned 
Pleader has not seen fit to express his regret. 

Under these circumstances, it is impos- 
sible, in our judgment, to dispose of the 
case merely by passing censure on the con- 
duct of the learned Pleader and we consider 
it our unpleasant duty to direct that the 
learned Pleader, Mohendra Lai Roy, be 
suspended for the period of one month. 

Mohendra Lai Roy, therefore, is sus- 
pended for the period of one month from 
to day. 

Richardson, J. — There i.^ really nothing 
for me to add to my Lord's exhaustive 
judgment which I have had the oppor- 
tunity of reading and with which I agree 
throughout. I desire, however, to asso- 
ciate myself especially with what my Lord 
has said as to the independence of the Bar. 
I wish that gentlemen belonging to the 
learned profession of the law would get it 
out of their heads that any one desires to 
curtail the privileges of the Bar or inter- 
fere with its independence. I take it that 
independence in this connection means 
freedom to do one's individual duty with- 
out fear of or favour to any man. The 
independence of the Bar is recognised as 
a valuable asset in the Civil life of the 
community and is, as I regard the matter, 
a corollary of that independence which 
appertains in the same sense to the Bench. 
I know of no quarter from .which the inde- 
pendence of the Bar m that sense is in any 
way menaced, unless there be a hint of danger 
arising from associations formed by mem- 
bers of the Bar them elves. There may 
be a tendency on the part of such As o- 
ciations unduly to restrict the liberty of 
individuals in matteiS not strictly per- 
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taining to professional practice. But if 
there be such a danger, or such a tendency 
the members of the profession have the 
remedy in their own hands. Incidents 
will, of course, occur from time to time 
which had better not have occurred. After 
all, men are human, whether on the Bench 
or at the Bar, and in the heat of the moment 
or on the impulse of tlie moment ex- 
pressions may be used on one side or the 
other which are not within the bounds of 
propriety. But in the great majority of 
such cases an apology or an expression of 
regret for overhastiness in speech, tendered 
and accepted in the right spirit would be 
sufficient to terminate the incident. Rela- 
tions between the Bench and the Bar can be 
adjusted only on a basis of mutual anxiety 
that justice should be duly administered. 

With these few observations, I concur 
in the judgment which has just been deli- 
vered. 

w. c. A. Suspension ordered. 


OUDH JUDICIAL COMSEISSIONER’S 
COURT. 

Criminai. Appucations Nos. 12, 13 and 17 
TO 20 OF 1922. 

February 28, 1922. 

Present: — Mr. Kanhaiya Lai, J. C. 
BRIJ KUMAR— Appucant 
versus 

MANNA LAL MISRA — Opposite Party. 

Criminal Procedure Code {Act V of 1898), 55. 

I95» Order revoking sanction to prosecute 

Revision — Sanction, grant of Principles underlying 
An order revoking a sanction to prosecute might 
be treated, in effect, as an order refusing to grant 
the sanction and, whether section 195 (6) or 
section 439 of the Criminal Procedure Code is 
applied, the propriety of the order revoking the 
sanction or refusing to grant it can be considered 
by a High Court in revision, [p. 682, col. 2;p. 683, 
col, I ] 

Bapu V. Bapu, 14 Ind Cas. 305* 39 M. 730: ii 
M L. T. 367; (1912) M. W. N. 499; 24 M. L. J, 419; 
i3Cr. L.J. 09, Padaraih Singh v. Ratan Singh, 
54 Ind Cas. 673; 5 P, E. J. 23; (1920) Pa,t. 140; i 
P I4. T. 45 ®f b. J, 145* Pamnandan Prasad 
Narayan Singh v. Public Prosecutor, 61 Ind. Cas. 
9951 J. 467 and GiHja Sankmr Roy v, 
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Binode Sheikh, 5 C. L. J, 222; 5 Cr. L. J. 
followed. 

Choti V. Khecherti, 5STnl. Cas. 250; 42 A. 640: 
18 A. h.], 758; 2 U. P. L R. (A.) 21 Cr. L. 

J. 746 and Debi Scihai v. Ra^hunath Sahai, 01 
Ind Cas. 173; ig A. I,. J. 39SI; 22 Cr. h. J. 3 V), 
not followed. 

Nawab AH Khan v. Emperor, 63 Ind Cas. 
409; 24 O. C. 165; 22 Cr. Jy. J. 6 19, dis- 
tinguished. 

The power to grant sanction under section 195 
of the Criminal Procedure Code is included among 
the powers which can be exercised in revision under 
section 439 of the Code; and if this power can be 
exercised in a proceeding arising out of a trial in 
any of the lower Courts, it can also be exercised 
for discharging an order made b}’^ a subordinate 
Court revoking the sanction granted by a Try- 
ing Magistrate, [p 683, cols i & 2.] 

No one should be permitted to use the penal 
law to satisfy his own private ends or personal 
spite, and if there is a prima facie ground for think- 
ing that a charge is prompted by improper mo- 
tives and is false and vexatious, the necessary 
elements to justify the grant of a sanction to 
prosecute are made out. [p. 683, col. 2.J 

A sanction to prosecute granted by the Trial 
Court aganist a person instituting Criminal pro- 
ceedings ought not to be lightly set aside 
because of the mere existence of a possibility of 
the charge and the evidence adduced in support 
of it being true, [p, 683, col 2 ] 

Application against an order of the Sessions 
Judge, Lucknow, dated the 6th December 
1921, setting aside the order of he District 
Magistrate, Unao, dated the 23rd September 
1921 

Messrs. R. F. Bahaiurji and Bikramajit 
Singh, for the Applicant. 

Dr. /. N. Misra, io the Opposite Partv. 

JUDGMENT . — ^Manna Ldl Misra, a resident 
of Cawnpore, filed a complaint against 
Brij Kumar and three other persons, charg- 
ing them with robbery. His story was 
that, while he was gomg from his home in 
the District of Cawnpore to Bam^ermiu in 
tha District of Unao to attend a k or 
religious recitation, he was wavlaid by the 
accused persons and robbed of the ja.velhry 
he was wearing and some cash which he 
had then in his possession. The charge 
was tried and found by the District 
Magistrate to be false and vexatious. Ai 
application for revision was subsequently 
filed in the Court of the vSessioiis Judge 
and was rejected. Brij Kumar had mean- 
while filed an application for sanction 
to prosecute the complainant, M.aniia Lai 
Mista, on charges under sections 193 and 
2IT of the Indian Penal Code and 
four other applications for sanction to pro- 


secute Panthadin, Bliagwat Das, Hanoman 
and Ram Chandra, who had been e.xamined 
during the trial as witnCvSses for the pro- 
secution, under section 193 of the Code. 
A similar application had been made against 
finr other persons, Ambika Prasad, Balgo- 
bind, Jamna Prasad, and Manna Lai Baj- 
I>ayi for sanction to prosecute them on 
a charge of abetment under section 109, 
read with section 211, of the Indian Penal 
Cldc. Th? Trying M igistrate recorded some 
cvdieiice bearing on the alleged abetment 
and granted sineLion f.)r prosecution with- 
out the issue of any notice against all the 
nine persons. The sanction granted was 
revoked in each of these cases by the 
learned Sessions Judge. 

The learned District Magistrate ob- 
served in the course of his judgment in 
the original trial that the story told by 
the prosecution was improbable and the 
evidence produced in support of it unworthy 
of credit. lie further said that he could 
not for one moment think of even framing 
a charge against the accused on the evi- 
dence produced before him and that it 
would be grossly unjustifiable to call 
upon for any defence against such a prepos- 
terous, baseless and vexatious charge as had 
been brought by the complainant. The 
learned Sessions Judge contented himself 
with saying that it was unsafe to believe 
Manna Lai J\Ii.sra and his witnesses for va- 
rious reasons and tliat tlie order of dis- 
charge was justified. He did not consider 
it impossible that the evidence might be 
true, and taking tliat view he revoked the 
sanction granted to Brij Kumar for the 
pro.^ecution of the complainant and his wit- 
nesses and the persons who are alleged to 
have abetted the former. Brij Kumar 
has moved this Court to have the order re- 
voking the sanction set aside. 

Section 195, clause (6), of the Code of 
Criminal Procedure la5^s down that any 
sanction given or refused under that 
section may be revoked or granted by any 
authority to which the authority giving 
or refusing it is subordinate and clause 
(7) declares that, for the purpose of that 
section, every Court shall be deemed to be 
subordinate only to the Court to which 
appeals from the former Court ordinarily 
lie. An order revoking a sanction might, 
however, be treated in effect as an orde? 
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refusing to grant the sanction; and 
whether section 195, clause (r^), or ^ec- 
l.on 439 of the Code of p iminal Proce- 
dure is applied, the propriety of the 
order revoking the sanction or refusing 
to grant the sanction, can be considered by 
this Court in revision. In Bapu v. Bapu (i) 
it was held by a Full Bench of the Madras 
High Court that an order refusing to revoke 
a sanction granted by a lower Court was one 
granting a sanction, the propriety of which 
could be challenged in a superior Court 
under section 195, clause (6), ol the Code 
of Criminal Procedure. In BaJarath Singh 
V. Ratan Singh (2) and Ramnandan 
Prasad Narayan Singh v. Public Prosecutor 
(3) a similar view was taken. In Habibur 
Rahman v. Munsiti Khoiabux (4) and 
Girija Sankar Roy v. Binode Sheikh (5) 
applications under similar circumstances 
have been entertained. 

The learned Counsel for the opposite parties 
relies on the decision in Choti v. Khecheru 
( 6 ) which was followed in Debi Sahai v. 
Raghunath Sahai (7), but there is no decision 
of this Court in which the vic^ there taken 
has been adopted. In Nawah Ali Khan 
V. Emperor (8) the question was of a 
different character and what was said 
there was that the remedy provided by 
section 195, clause (0) of the Code of 
Criminal Procedure was not in the 
nature of an appeal. The power to grant 
sanction under section 195 is included among 
the powers which can be exercised in re- 
vision under section *1139 of the Code : and 
if this power can be exercised in a xiroceed- 
ing arising out of a trial in any of the Courts 
below, it can also be exeiciscd for dis- 
cnatging an order made by a subordinate 


Court revoking the sanotsen granted by 
the Trying Maristrate. 

The grounds on which the learned Ses- 
sions Judge has proceeded, no doubt, do not 
exclude the possibility of the complaint 
and the evidence adduced in support of it 
being true; but on the mere existence of such 
a possibility the order passed by the Trying 
Magistrate granting sanction, ought 
not to be lightly set aside. The Trying 
Magistrate was definitely of opinion that 
the charge was false and vexatious and the 
story told by the complainant and his 
witnesses was improbable. He referred 
to the fact that there was some ill-feeling 
between the complainant and the accused 
and considered that the charge was prompt- 
ed by that ill-feeling. The iirain accus- 
ed, Brij Kumar, is described by the com- 
plainant in his evidence as a person owning 
along with his brothers 4 or 6 villages and 
carrying on money-lending business, A 
charge of robbery against such a person de- 
serves further enquiry. It is essential that no 
one should be permitted to use the penal law 
to satisfy his ovvn private ends or personal 
spite ; and if there is a prma facie ground 
for thinking, as the learned Trying Magis- 
trate apparently thought, that the charge 
was prompted by improper motives and 
was false and vaxatious, the necessary 
elements to justify the grant of the sanc- 
tion would be made out. 

There is no such case, however, against 
the persons who are charged with abet- 
nients. The learned District Magistrate 
did not discuss the evidence which was 
adduced in support of that charge. The 
learned Sessions Judge points out that 
much of that evidence related to a conver- 
sation which was alleged to have taken 
place after the alleged offence was com- 
mitted and the rest was vague and insufli- 


(1) 14 Tnd. Cas. 305; 39 M. 750; ii M. ly. T. 367; 
(1912) M. W N. 499; -2 M. JU. J. 19; 13 Cr. I,, J, 
ao9. 

(2) 54 Ind. Cas 67 i: 5 Pat. L. J. 23; 21 Cr. ly. 
j. 1^15; (f 20) Pat. 140, £ P, L T 458 

(3) 61 Ind. Cas. 995. 22 Cr. L. ]. 4^7* 

(4) II C. W. JSI 195. 5 b* 219; 3 Cr. ly J. 


(5) .5 C. L. J. 222; 5 Cr. Iy. J. 188 

(0) 58 Ind. Cas 250.42 A. 649. 18 A. L. J. 758; 
2 U. P. L. R. (A.) 353: 21 Cr jy. J. 7.16. 

(7) 6i lad. Cas 173; 19 A. ly. J. 399» 22 Cr. ly. 
349i 

( 6 ) 63 lad. Cas. 409; H O* C. 165: 22 Cr, ly. J. 

649. 


cient. 

The applications are, therefore, allowed, 
in so far that the applicant, Brij Kumar, 
will be granted sanction to prosecute Manna 
lyal Misra, under section 211 of the Indian 
Penal Code in regard to the charge of rob- 
bery brought by him against Brij Kumar 
and three other persons in the Court of the 
Sub'Di\?isional Magistrate of Unao on 
the 28th July 1921 and under section 193 
of the Indian Penal Code in regard to the 
evidence given by him during the eu^uSty 
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into the said charge before the District 
Magistrate of Unao on the 5th September 
1921 and to prosecute Panthadin, Bhag- 
wat Das, Hanoman, and Ram Chandra 
under section 193 of the Indian Penal Code 
in regard to the evidence given by them 
during the same enquiry before the Dis- 
trict Magistrate on the dates mentioned 
by the applicant. The applications are 
disallowed so far as they relate to the other 
opposite parties, Ambika Prasad, Balgo- 
bind, Jamnd Prasad, and Manna Dal Baj- 
payi. 

N. K. & N. H. Applications allowei. 


ALLAHABAD HIGH COURT. 

Criminai, Revision No. 380 of 1922. 

August 8, 1922. 

Present: — Mr. Justice Stuart. 

RAM BIDAS — Applicant 
versus 

DACHMI NARAIN— Opposite Party. 

Cfiminat Procedure Code (Act V oj 1898), s. 195 
offences under -Sanction t^o prosecute — Abet- 
ment of offence — General sanction to prosecute, 
whether sufficient. 

A Court taking cognizance of any of the 
offences mentioned m section 195 ib) of the Crimi* 
nal Procedure Code, when that offence has been 
committed in, or in relation to^ any proceeding m 
in any Court, or a Court taking cognizance ot a 
conspiracy to commit such an offence, or of 
abetment, or attempt to commit such an offence, 
cannot do so unless sanction has been given not 
only to factum h\xt to cover the rase of each 
person who is charged with having committed it. 

Revision. 

Messrs. G.P. Boys and M.A. Aziz, for the 
Applicant. 

Me srs. G. W. Dillon and Saila Nath 
Mukerji, for the Opposite Party. 

JUDGMBfTT. — ^The point raised in this 
Application is as follows : — 

K certain Rameshar Das swore to the 
contents of an afiSdavit in the Court of the 
District Judge of Cawnpore in support of 
an application for transfer of a civil suit. 

The other side applied for sanction to 
prosecute Rameshar Das for having sworn 
,f Alse allegations in that affidavit. The Dis- 
trict Judge refused this sanction but the 
High Court granted it. 
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Rameshar Das is under trial in respect 
of the matter. In connection with that 
trial La^-hmi Narain has instituted cii- 
minal proceedings against Ram Bilasj 
the employer of Rameshar Das, on the 
ground that Ram Bilas abetted the commis- 
sion of the offence committed by Rameshar 
Das. 

The Joint Magistrate has taken cogni- 
zance of the case as against Ram BUas 
holding that section 195 of the Criminal 
Procedure Code has no application to the 
case. 

It has been held by this Court, amongst 
others, that when an offence desciibed in 
section 463, or sections 471, 475 and 476 
of the Indian Penal Code, has been 
committed by a person who is not a party 
to any proceedings or given evidence in 
such proceeding, the provisions of section 
195 have no operation, and it was upon 
the authority of these views that the Joint 
Magistrate, apparently, took the course 
which be has taken. But the provisi'ms 
of section 195, clause (6), differ materially 
from the provisions of the same section, 
danse (c). 

It is true that section 195 {3) applies 
to both, but as I read the authorities on 
section 195 (c), no question of abetment 
ever arose in the recorded cases when the 
accused person was not a party to the pro- 
ceedings in the Court. It was not in those 
cases necessary to discuss whether the 
offence charged was a substantive offence 
or the abetment of a substantive offence. 
If the person accused was not a party to 
the proceedings in Court, the provisions 
of sectio i 195 (c?) would certainly not be 
applicable, as those provisions refer only to 
charges against the parties to the proceed- 
ings and no sanction would be necessary. 
But in the case of offences to wh.ch refer- 
ence is made in section 195 danse 2?) 
I consider that a Court taking cognizance 
of such an offen^ce when taat oience has 
been committed in, ji* in relation to, any 
proceedings in any Court, or a Court taking 
cognizaace of a criminal conspiracy to com- 
m t such an ff nee or of abetment or at- 
tempt to commit sueh an offence, cannot 
do so uoleib sineaaa has been given n >t 
only to che factum bat to cover the case of 
each pes3i wao is charged with having 
committed it. 
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The accused person, it is true, need not 
bound but he must be indicted. For 
nie above reasons, I am of opinion that 
the Joint Magistrate's Court cannot take 
cognizance of the offence charged against 
Ram Bilas without the sanction of the 
District Judge or of the High Court. 

I, therefore, direct the Joint Magistrate 
to refrain from taking proceedings against 
Ram Bilas and I quash the said proceed- 
ings. 

W. C, A, Proceedings quashed. 


CALCUTTA mUH COURT, 

Ckiminat, Reference No. 28 of 1921. 

Jtine 23, 1921. 

Present: — Mr. Justice Newbould and 

Mr. Justice Suhrawardy. 

EMPKROR —PROSECUTOR 
versus 

BALARAM. DAS— Accused. 

Dyiui^; declaration — Record made in absence of 
accused - Proof, method of. 

Where a flying declaration is recorded, in the 
absence of the accused, by a Magistrate who 
has since died the writing made by the latter cannot 
be admitted to prove the declaration : it must be 
proved in the ordinary way by a person who heard 
it made, and if he swears that the written state- 
ment correctly rei^rodiices the words used by the 
deceased, and was read over to the deceased who 
admitted its correctness, this is sufficient to prove 
that the deceased did use the words contained in 
that statement, [p. d86, col. 2.J 

Empress v. Samiruddin, 8 C 2x1; lo C. U. R. ii; 
4 Ind. Dec (N. s.) 135 and Gouridas Namasudra 
V. Emperor, 2 Ind. Cas. 841; 36 C. 659; 13 C. W. 
N, 680; 10 Cr. L. J. 186, referred to. 

Criminal reference by the Sessions Judge, 
Jessore, dated the 2nd May 1921. 

Babu Harendra Nath Maker jee (with him 
Babu Amulya Chandra C hatter jee), for the 
Accused. 

Mr. Orr, Deputy Legal Remembrancer, 
for the Crown. 

JITDaMENT.-Tbis case comes before 
US on reference under section 307 of ^e Code 


of Criminal Procedure froar the Ofifidatine 
Se^ions Judge of Jessore. The accused, 
Balaram Das, was charged with hadog 
committed culpable bomidde not amounting 
to murder by causing the death of one 
Surendra Nath Das. The Jury unanimously 
found the accused not guilty. The learned 
Sessions Judge is dearly of opinion that to 
accept the verdict of the Jury would cau«e 
a failure of justice, and that the accused has 
committed the offence punishable under 
the first part of section 304, ludian Penal 
Code. We have considered the entire evi- 
dence and have given due wdght to the 
opinions of the learned Sessions Judge and 
the Jury, and we hold that on the evidence 
the accused’s gnilt has been clearlv proved 
Before referring to the evidence, it is neces- 
sary to consider the point of law which arises 
with respect to an important part of it., the 
statement made by the deceased as to the 
cause of his death. The date oi the alie'^ed 
occurrence was the 28th November 1917 
This statement by Surendra was recorded oii 
the 29th November 1917 at 10 p, m. bv Babu 
Surendra Nath Ghosh, a Magistrate, who has 
since died. When it was recorded the .^issist- 
ant Surgeon, P. W^ No. 6, was present, 
and with reference to this statement 

he has given the following evidence: 

“ Before the deceased died I wrote to the 
Magistrate to have bis dying declaration 
recorded. The Sub-Deputy Collector 
Surendra Nath Ghosh, came and recorded 
his dying declaration on the 29th night. ' He 
recorded the declaration in my presence 
Surendra Babu is dead. This was over two 
years ago. Exhibit 2 is the dying declara- 
tion as recorded by Surendra Babu in my 
presence. I know Surendra Babu’s hand- 
writing and signature. He read it over to the 
deceased in my presence. The declarant 
Surendra admitted it to be correct. Ex- 
hibit 2 read ever." It is contended on be- 
half of the accused that this evidence is 
insuffident to render the recorded statement, 

Exhibit 2, evidence in . the case. Our atten- 
tion has been drawn to several dedsions on 
this point, but it is not necessary to refer to 
them all in detail. The main point on which 
they turn is that if the statement of a de- 
ceased person as to the cause of his death 
is recorded by a Magistrate, the mere sig- 
nature of the Magistrate to that stafment 
is not suffident to make that stat^tat 
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admissible in evidence, but there must be 
direct proof that such statement i^vas made. 
Some of these decisions go on to say that in 
order to prove the statement it is necessary 
that the Magistrate should be called ana 
that he should refresh his memory by refer- 
ence to the statement recorded by him. 
But, so far as these decisions direct how the 
statement is to be proved, the remarks in the 
judgments are mere obite. dicta. 

In aU the cases cited, except one, to which 
we will refer, the only point that is actually 
decided was that tlie recorded statement 
was not admissible in evidence because no 
proof had been given that the deceased per- 
son made that statement. The only report- 
ed case ol those that nave been cited in 
which it appears that the person who record- 
ed the statement was examined as a wit- 
ness is the case of King-Emperor v. Daulal 
Kunjra (i). In that case the statement of 
the deceased was wrongly treated as the 
First Information. It was held that it was 
not admissible as First Information, and then 
the prosecution wished to make it admissible 
under section 32 of the Evidence Act. It 
was held that it could not be regarded 
evidence, because the course indicated in the 
case of Empress v. Samiruddin (2) had not 
been followed. But the report, though it 
indicates that the Police Sub-Inspector who 
recorded the statement was examined as a 
witness, does not show what evidence he 
gave as to this statement. The case of Em- 
press V. Samir uddin (2) has been treated as 
the leading case and is referred to in all, or 
nearly all, the cases cited. What was held 
there as regards the statement which was 
sought to be proved was, that the writing 
made by the Magistrate who recorded the 
statement could not be admitted to prove 
the statement made by the deceased. This 
statement must be proved in the ordinary 
way by a person who heard it made. In 
our opinion in the present case the evidence 
of the Assistant Surgeon fulfils that direction. 
The statement made by the deceased has been 
proved by a i^erson who heard it made. 
An objection has been taken that, as the 
Assistant Surgeon neither himself recorded 
the statement nor read it at the time when 
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it was made, he could not refresh 
memory by reference to that statement nndfT 
section 159 of the Evidence Act. But we 
hold that the evidence that the deceased 
used the word«j contained in the statement 
given b}^ the witness who can speak to these 
words by refreshing his memory is not tl e 
only way in which the statement oi the de- 
ceased person can be proved. If the witness 
who heard that statement made .swears 
that the written statement correctly repro- 
duces the w^ords used by the deceased, this 
is sufficient to prove that the deceased did 
use the words contained in that statement. 
Here, the important part of the evidence is 
that the dymg declaration was recorded in 
the presence of a witness, that it was read 
over to the deceased in the presence of the 
witness and was admitted by the deceased 
to be correct. This, w^e think is sufficient. 
Our view is supported by the case of Gouri- 
das Namasudra v. Emperor (3). There, the 
written petition of complaint u^hich contain- 
ed the statement made by the deceased per- 
son as to the cause of his death, was admitted 
in evidence on being proved by the Mukh- 
tejr^s Mohurrir, who had prepared it under 
personal instructions, and who deposed that 
the deceased made the statement to him 
which was correctly recorded in the petition. 

The case for the prosecution is, that tlie 
deceased, Surendra Nath Das. belonged to 
a village which was six miles from the place 
of occurrence which was village Thoura, 
Police-station Bongong. A fortnight before 
the occurrence the deceased, who was on 
friendly terms with one Rasik who lived in 
Thoura borrowed a plough and cattle from 
him. On the day of occurrence he returned 
the plough and cattle and was accompanied 
on his return by Gour Hari, *P. W. 
No. 2, the son of Rasik, who was 
then a boy aged about 14. Rasik had 
gone to a different village and there was 
no one in Rasik's bari when they returned. 
Gour Hari gave the deceased a smoke, anrJ 
after smoking Surendra took up a jug of 
water and set out for the field to atterul 
nature's call On his way he passed through 
the courtyard of the accused Balaram. Bahi 
ram was sitting in. front of one of the bouses 


(i) 6 C. W. N. 92 1. 

(i?) scan; 10 C. t K n; 4 lud. Dec, (n. s.) {3) 2 lad. Ca.s. 841; 36 C. 659; 13 C, W. K 6801 

^35* 10 Cr. I,. J. iSS. 
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of his baru He suddenly attacked Surendra 
with a dao and gave him four cuts on the 
back of his head and neck in quick succession. 
Balaratn ran off with Ihe dao. A number of 
persons assembled and information was sent 
to the Police station bv the Choukidar and 
Nitai, P. W No.' i, brother of 
Gour Hari, and the First Informal ion was 
laid the same night at 3-30 A. m. Surendra 
was sent to the Hospital the following even- 
ing where he made the statement to which 
reference has been made. This story is, firstly, 
supported by the evidence of Gour Hari, the 
only witness w’ho says that he actually saw 
the occurrence. Jogendra, the brother of 
Rasik, came on the scene immediately after- 
wards, and found Surendra lying wounded, 
and heard from him and Gour Plari that 
Balaram had caused these injuries. Amongst 
these persons were two bo^’s, Amulya and 
Dukhiram. Dukhiram died between the 
occurrence and the trial, and it is 
on his evidence, recorded under section 512 
of the Criminal Procedure Code, that very 
great reliance is placed on behalf of the ac- 
cused. His statement is, that he came on 
hearing the cries of murder and rushed to 
the courtyard and saw vSurendra lying wound- 
ed. He did not see Balaram there. He 
could not understand what Surendra said. 
Later on, he said that seme one had seized 
him from behind wiiom he could not see. 
Amulva was examined at the trial and 
only desposes that he found Surendra lying 
wounded. He neither states nor denies 
that Balaram was named as the person who 
had wounded Surendra. The evidence is 
that after Ihe occurrence Balaram absconded 
and was not seen for 3J years till he surren- 
dered to Ihe Court, 

As regards the motive, according to the 
of the prosecution, there had been no 
previous quarrel between the accused and 
Surendra After the occurrence Surendra 
himself said, what have I done to Balaram 
dad a that he cuts me." By the time the 
First Information was laid it had occurred 
to the informant that the onl^' possible 
cause of this incident was that Balaram bad 
recently lost his son and might have suspect- 
ed that Surendra, who was both a Kaviraj 
and a magician, might have caused the death 
of his son, because after Surendra's medical 
treatment failed Balaram called another 
Doctor. This also is the motive suggested 


by Surendra in his statement at 

tal, and he states that be suggested his mo* 

live on information given to him by other 

people. 

We have gone carefully through the evi- 
dence and our attention has been drawn 
to such discrepancies as there are in the 
statements of different witnesses. The only 
discrepancy to our minds of any importance 
is that contained in the evidence of Dukhi- 
ram that Surendra at one time said that he 
did not know who struck him. But we do 
not think that this statement of Dukhiram, 
which is proved by his bare deposition, is 
sufficient to rebut the abundant evidence 
that, from the time of the occurrence until 
his death, Surendra named Balaram and no 
other person as the persoirwffio injured him; 
and even if the statement of Dukhiram be 
believed it does not disprove that, prioi to 
that, Surendra had named Balaram, and 
there can be no doubt that he named him 
at the Hospital. If Surendra really had been 
in ignorance as to who caused these injuries 
no reasonable suggestion has been made 
why he should name the accused. Further, 
no satisfactory reason has been suggested' 
why Gour Hari should be disbelieved. Th<‘ 
defence set up before us is that Surendra was 
injured by some person unknown, and 
that his injury was inflicted because 
Surendra was misbehaving himself with the 
widowed sister of Gour Hari. This widowed 
sister, according to the evidence, was not 
more than 12 years old, and beyond the 
fact of her existence we cannot find an atom 
of evidence to justify any suggession against 
either her character or that of the deceased; 
nor can we believe on the undoubted facts 
that the injury to the deceased could have 
been inflicted without any body knowing 
who had done it. 

It is suggested that the wounds described 
in the medical evidence could not have 
been inflicted in the manner desciibedi by 
Gour Hari. That suggestion we cannot 
accept. Gour Hari says Balaram caught 
hold of Surendra's back hair and wounded 
him on the neck. We cannot see any reason 
why Balaram could not have inflicted at 
any rate the second and fourth woundi 
which are on the back of the neck white he 
was bolding Snrendra's back hau% 
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Another point urged is tha^, had the in- 
juries bicn inflicted in the manner described, 
Balaram would not have been allowed 'o 
escape. That suggestion is based on the 
statement of Nitai that the Choukidar was 
at Balaram's house when Nitai arrived and 
also that Balaram was there. But the 
statement that Balaram was there is so re- 
corded that it is not clear that at the time 
Nitai made that statement he was thinking 
of the point of time when he arrived at the 
spot. Having regard to the other evidence 
we think there can be no doubt that Bala- 
ram went off immediately after inflicting 
the wounds. . . 

Reference has been made to the omission 
to examine other witnesses. The evidence 
of Dukhiram and Ainulya shows that the 
inmates of the accused’s hari were not inclin- 
ed to assist the proseciitioii. and the pro- 
secution were justified in believing that the 
other inmates, if examined, would not speak 
the truth and that is sufficient cause for 
omitting to call them. Apart from the 
inmates of the accused's hari, other persons 
had been named who might have been called, 
but it is not shown that they could have 
given any further information than had 
been already furnished; for instance, it is 
said that Panchu who informed Nitai should 
have been examined. But there is nothing 
to show that Panchu knew anything except 
what he had heard from others when he was 
sent to call Nitai. 

Another point made is that there is some 
discrepancy between the evidence of the 
witnesses and the rough sketch or plan pre- 
pared by the Investigating Police Officer 
as to the actual place of occurrence. The plan 
and also the evidence of one of the witnesses 
shows that the hut occupied by Balaram 
was the north hut of those in Balaram’s 
hari. According to the evidence the occur- 
rence was at the door of Balaram s hou *6. 
The map show^s that it took place at the aoor 
of the room occupied by his sister Kumudini. 
The mtnesses were not cross-examined on 
this point, and it is not <\uite clear what 
they meant by Balaram's house. It may 
be that they were speaking of the bari as a 
whole, and referred to all he huts as being 
in Balaram's hari and not specifying any 
particular hut, or it may be that the 
officer who prepared the map was misinform- 
ed as to the actual place of occurrence. 
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However that may be, we do not hink chat 
the discrep me es are of sufficient import nee 
to detract from the value ef the prosecution 
evidence as a whole, 

In a case like the persent, which depends 
on the belief or disbelief of witnesses, we 
hesitate to reverse the decision of a unani- 
mous Jury, but in the present case the ver- 
dict of the Jury appears to us so incompre- 
hensible that we are unable to accept it. It 
may be that they were misled because 
the evidence of motive was not clear. But 
that is no reason for disbelieving the plain 
straightforward case told by the principal 
pro-^ecution witnesses. We think that the 
motive suggested is 1 robably the true one. 
The accused, owing to the death cf his son, 
might have been in such a state of mmd 
that he conceived a grudge again t he de- 
ceased and in a fit of pass’on attackeJ him 
in the way he had done. The accused, as 
already stated, was on his trial on the charge 
of culpable homicide not amounting to mur- 
der. On the facts which we hold to be 
found he undoubtedly committed that, un- 
less he committed the more serious offence 
of murder. As that offence was not charge 
cd we could not convict him of thie 
more serious charge. We find him guilty 
of the offence charged, namely, having 
committed culpable homicide not amount- 
ing to murder by causing the death of 
Surendra Nath Das, and we sentence the 
accused to ten years' rigorous imprison- 
ment. 

Acomed sentenci^i. 

w. c. A. 
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ALLAHABAD I XGH COURf . 

CkIMINAI. ApPKAt Mo 9-J4 OF 1922. 

January 2;, 192^. 

Present: — Mr. justice Walsh and 
Mr. Justice Ryves. 

M usammai ANANDI — AcrsKD — 
Appeleant 
versus 

EMPiiROR — Prosecutor — 
Respondent. 

Evidence Act (/ oj [872), s. 105, Exception:' — 
Burden of proof — Presumption — Crimiml I'ro- 
cedufb Code (Act V of ss. 470, (i) — 

Acquittal on ground of lunacy — Duty of Court — 
Proper order — Subsequent sanity oj accused, 
whether concern of Court. 

Under section 105 of the Evidence Act, the 
burden of proving the existence of circu.nstances 
bringing the case of an accused person within any 
of the general Exceptions in the Penal CoAc, is on 
the accused, and the Court shall presume the 
absence of such circumstances, liul tais does 
not mean that the accused must lead evddeacc. 
If it is apparent from the evidence on tne reeor l, 
whether produced by the prosecution or by tiie 
defence, that a general Exception wonll apply, 
then the presumption is remov^ed and it is open 
to the Court to consider wnetlicr the evidence 
proves to the satisfaction of the Court that tne 
accused comes within the Exception, [p. 089, coi. e; 
2>. byo, col. i.J 

When an accused person is acquitted on the 
ground of lunacy, it is the duty ot the Coart to 
decide whether or not, at tne time tne art con- 
stituting tne oftcnce was coniniiLtcd, tiic accused 
was capable ol luiderstandiiig tne nature ol ms 
act, ana it tlic Court is saiisued Uiat iic wa* not, 
an absolute auty is imposeu on it to mnac an order 
to declare him to be a criiiiinal junatir waain me 
meaning oi Act iV ot lyu, an 1 direct nim co oe 
kept in sale cuslony, even it he is not oi unsjund 
mind on tne date ot nis ac |nitLat, inuM n.icn as 
tne tact mat he uas uecoaic coniparauveiy well 
or sane is not a matte/ wnicn concerns tne Court, 
fp. by i, col. .i.J 

Cnuimai appeal against an order of tire 
♦Snssioiis Judge, Matcia, dated ciu 22nd 
Movember 1922. 

Mr. iixm islama Prasad, for tbe Appel- 
Idiil. 

Ibe Assistant Governaient Advocate, for 
the Crown. 

RyveSt Anandl was con- 

victed by the learned Sessions J u ige of 
Muttra of the murder of a byy li tr Oaaraa 
and seutenced to traasportatioa for hte. 
She has appealed. Taere is a> douot 
whatever that the child, tiar Cairaa, was 
bh alone in the hause mck Mimavnil 


Anaiidl on the morninp, of the 19th of 
October 1921 while tbe other women inmates 
ot the house had gone to the village well. 
The male members of the family were 
already out at work in the fields. When 
the women returned from the well they found 
the outer door chained from the inside. 
It was opened by the accused and they 
noticed blood about and on the cot on which 
the child had been sleeping when they left 
the liouse ; they found the dead body of the 
child with its throat cut. The accused 
a£)parently was in the same room. They 
asked the accused what she had done and 
she said that she had destroyed Poorna's 
issue. A report was made and the accused 
was taken into custody that same day. 
It is in evidence that she attempted to 
run out of the house either with the inten- 
tion of escaping or of jumping down a well. 
Sne was caa^dit, however, anJ tied up by 
the CliciitkLLir, After being taken to the 
Police Station it appears th.it she was sent 
to the jail at Muttra, and we find that on 
the I4tli of November 1921 a letter was 
seat by the Joint Magistrate to the Civil 
Sargeoii of Mwittra asking whether 
mU Allan Ji was capable of standing her 
trial. This shows that before that the 
Police must have had doubts about the 
miccer. On the 0th of December tbe 
Civhl Surgeon replied that she was unable 
t > plead Of stand ner trial, and on the 6th 
of December tbe District Magistrate 
ordered ner trial to be postponed until she 
was lit. O i t ie 2nd of Eeornary tne Civil 
Surgeon of x\lactra reported that she was 
ihiane, with txie result tint she was removed 
fro 11 the Jail ac ivlnttra to the Ennatic 
Asylum at Agra and she remained there 
uatil the 2jrd of August. Suose lUently, 
it was ceruiied that sue had recovered her 
senses and coaid stand her trial. The 
main facts of the case are not disputed 
and they are all recorded in the judgment 
of the learned Sessions Judge. The only 
question is, whether Musammat Aaandi 
wno undoubtedly killed the child was guilty 
of murder or whether she was protected 
by the provisions of section 84 of the Indian 
Penal Code. Taere is no doubt that the law 
requires, as laid down in section 103 of the 
Indian Evidence Act, tuat txie onus of 
proving circumstances which give the bene- 
fit Of the general Exception to an accused 
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person lies on him, and in the absence of 
evidence the p.esumption is againsc the 
accused. But this does not m.an that the 
accused must lead evidence. If it is appa- 
rent from the evidence on the record, 
whether produced by the prosecution or 
by the defence, that the general Exception 
would apply, then the presumption is re- 
moved and it is open to the Court to con- 
sider whether the evidence proves to the 
satisfaction of the Court that the accused 
comes within the Ex eption. Now, here 
it is established by the evidence of two 
quahfied expert medical witnesses that at 
any ra e from shortly after the 19th of 
October 1921 until the 23rd of August 
1922 the woman was not in her senses. 
There is evidence that her father and some 
evidence that her grand-father had been 
at one time or another insane. There 
is also evidence that before the murder 
she occasionally went out of her mind. 
In other words, it is proved that she was 
subject to occasional fits of insanity. Now, 
the Court has to considei whether it is estab- 
lished by the evidence that the murder was 
committed at a time when she was in tliis 
state or not. The learned Judge comes 
to the conclusion that she has not proved 
that she was, and that the onus lay on her 
to do so. He draws an adverse inference 
against her from the circumstance that 
after kiUing the child she closed the main 
door of the house, that she then changed 
the shirt which she had been wearing when 
she killed the child and washed it in an at- 
tempt to remove blood stains and when 
discovered she attempted to run out of 
the house in order to throw herself into a 
well. He says that her washing the shirt 
and running out of the house to throw 
herself into a well are evidence of the con- 
cealment of her guilt and to escape punish- 
ment. We draw quite a different inference 
from these acts of hers. It was at the most 
a half-witted attempt at concealment while 
aU the time the body of the child w. s lying 
in the room with its throat cut for any one 
-to see who entered. The most important 
circumstance against the woman appears 
to be that the Daroghat when he questioned 
her that day, received what he considered 
rational answers, and that at that time 
her relations did not tell him that she 
had suffered from uuaotmdness of 
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mind on occasions. It seems to us 
that from the previous history of 
the accused before the murder and from 
her family history followed by the proof 
that very shortly after the murder and 
for several months subsequently she was 
insane, and from the want of real motive 
for the murder itself and the woman’s con- 
duct immediately after it, there is suffi- 
cient evidence in our opinion that the woman 
was not accountable for her actions when 
she killed the. child. In our opinion, therefore, 
when she killed the child she was of unsound 
mind and cannot be convicted of murder. 
We, theiefore, acquit her of the offence of 
murder, but under section 471 of the Cri- 
minal Procedure Code we declare her to 
be a criminal lunatic within the meaning 
of Act IV of 1912 and direct her to be kept 
in safe custody in the jail at Muttra, or ii 
the Superintendent of such jail thinks 
better, in the Lunatic Asylum at Agra until 
the lyocal Government makes furthei 
orders in the case. 

Walsh, J.- In consequence of what has 
fallen from the Assistant-Government Ad- 
vocate, namely, that this person is said 
now to be sane, it is necessar}^ to remove 
any misconception which may be created 
by that observation. It is the duty of the 
Appellate Court when the Trial Court fails 
into an error in the performance of its 
duty, to decide whether or not at the time 
the act was committed, the accused was 
capable of understanding the nature of 
her act. We are satisfied that she was not. 
We have, therefore, an absolute duty im- 
posed upon us to make an order in accord- 
ance with the statutory provisions of the 
law. We have no alternative and we are 
not concerned with the consequence. We 
are dealing with an alleged murder com- 
mitted thirteen or fourteen months ago. 
If the result of proper treatment, first, in 
jail and, second, in a Lunatic Asylum pro- 
vided with expert assistance and intended 
for the purpose of applying remedies to 
demented persons, is that the person becomes 
comparatively well again, that is not a 
matter which concerns us. The future 
orders for the disposition of this person 
rest, not with us, but with the authorities 
who have charge of persons who are mentallp 
unfit. I would just add that although 
it would be wrong to say that the Judge 
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has not taken sufficient care, because he 
has indeed written a very long and appa- 
rently careful judgment, he has unfortu- 
nately utterly failed to get to close quar- 
ters with the essential and fundamental 
facts of the case. It is idle to talk about 
a person attempting to conceal a crime by 
changing a shirt, when all the evidence of 
the crime including her proximity to the 
corpse, were evident for all the world to 
see. There was no attempt at conceal- 
ment, and changing a shirt seems to me 
merely the feeble attempt of a half-witted 
persou to do that which a deliberate cri- 
minal might do as part of a real effort at 
concealment. Further, I would observe that 
Judges should be a little more careful on 
questions of scientific evidence and be 
guided by the opinion of trained experts. 
The result of the first Civil Surgeon's ob- 
servation was brought about by a special 
request made to lum by the Magisterial 
authorities to keep an observation upon 
this person, and two experienced Civil 
Surgeons, trained from their youth to ob- 
serve and form opinions upon matters 
upon which the learned Judge has prob- 
ably no adequate training or information 
of his own, expressed a very strong opinion 
that this person was mentally unfit for 
some thing like nine or ten months. How, 
under these circumstances, a learned Judge 
could persuade himself that the medical 
evidence did not help the defence, 1 am 
at a loss to understand. I agree with the 
order proposed. 

Appeal allowed : 

s. D. Conviction set asidCr 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Criminai, Revision No. 85 or 1920. 

July b, 1920. 

Present : — ^Mr. Lindsay, J, C. 
DUBRl — ^Accused — ^Appucant 
versus 

EMPEROR— Prosecutor- 
Opposite Party, 

Cfimindl Procedure Code (Act V of 1898), 
I. 106 — Assaidt — Penal Code (Act XL V of 18O0), 
*’ 5 * 325, 35i» 352— hurt, voluntarily 
earning, whether assaidt — Breach of the peace/* 

meaning of. 
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'An offence under section 325 of the Penal Code 
involves the use of criminal force and is, in that 
sense, an assault, but the word “ assault,*’ as used 
in section loO of the Criminal Procedure Code, 
refers to the offence of assault as defined in section 
351 of the Penal Code and made punishable by 
section 352. [p. 691, col. 2.] 

The expression *' breach of the peace, *' used in 
the accepted meaning which it bears in England, 
implies some offence against the public, [p. 692, 
col. i.J 

Application against an order of the 
Sessions Judge, Fyzabad, dated the 2nd 
June 1920, upholding that of the Magis- 
trate, First Class, Fyzabad, dated the 27th 
May 1920. 

Mr. 5 . N. Sinha, for the Applicant, 

The Government Pleader, for the Re- 
spondent. 

JUDGMENT. — The question which is 
argued here is whether the applicant, Dubri, 
who was convicted by a Magistrate under 
section 325 of the Indian Penal Code,^ 
could be legally bound over to keep the 
peace under the provisions of section 106 
of the Code of Criminal Procedure. 

The objection to the validity of 
this order under section 106 was 
raised in the Court below but I am 
not sure whether the objection to it 
was taken on legal grounds or whether 
the objection was on the merits. After 
hearing the arguments in the case I think 
it extremely doubtful whether the order 
under section 106 is legally justifiable* 
That section lays down that whenever any 
person accused of rioting, assault, or other 
offence involving a breach of the peace, or 
of abetting the same, or of assembling armed 
men or taking other unlawful measures with 
the evident intention of committing the 
same, or any person accused of committing 
criminal intimidation is convicted, an order 
requiring him to execute a bond to keep 
the peace may be made against him. The 
question is whether an offence punishable 
under section 325 is one of the offences 
specified in this section, conviction for 
which renders the accused liable to be 
bound over to keep the peace. An offence 
under section 325, of course, involves the use 
of criminal force and is, in that senses 
an assault, but I think the word “ assault'^ 
as used in the section refers to the offence 
of assault as defined in section 351 of the 
Indian Penal Code and is made punishable 
by section 352. 



INDIAN CASES. 


692 

RAM BADAX SlNGH Z^/'jANKI, 

The next question is whether an offence 
punishable under sec don 323 is an offence 
** involving a breach of the peace/* With- 
out attempting to put any narrow con- 
struction on the word “ involving’* I think 
it may well be doubted whether an offence 
under section 325 committed in the cir- 
cumstances in which this particular offence 
was committed was an offence which, in 
any way involved a breach of the 
peace.” 

The interpretation of this section has been 
discussed in a number of cases and is not 
free from difficult5^ There is no defini- 
tion in the Penal Code or in the Criminal 
Procedure Code of the expression ” breach 
of the peace.’ Jlut using that phrase in 
the accepted meaning winch it bears in 
England, it implies some offence against 
the public. Here I do not think it can be 
said that there was any likelihood of any 
offence being committed wiiich would 
amount to a breach of the p^'ace in the 
sense just mentioned- I do not mean to 
say that an offence under section 325 does 
not in certain conditions involve a breach of 
the peace. It is sufficient for the purpti.ses of 
this case to say that on the facts as found by 
the Couit below this offence of winc/j the 
applicant was convicted does not appear 
to have been an offence involving a breach 
of the peace. I, therefore, direct that the 
order for taking security from the accused, 
Dubri, be discharged* 

N. K. Revision a:cepled 


ALLAHABAD HIGH COURT. 

Crimixnai. Refekknck No. 5 01^' 1923. 

January 31, 1923. 

Present : — Air. Justice Daniels. 

RAM BAD AN SINGH— Appi^ic ant 
versus 

JANKI and oxheus—- Respond ENTS. 

Cnminat Pyocedure Code (Act V oj ss, 

250 loj^AppUcjiion to ta/ie security rejected^ 
Order Jor compensation, whether can be made, 

A psrsoa whose applicatioa for security tor keep- 
ing ttte peace, ualer seccua £07, Craaiaai 
cedore Code, is rejected, cannot be ordered to pa/ 
«^pea34tio& ttaa«r atfeUoa tip tai C 9 .l<, 
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Ram Sttkh Rai v. Mahadeo Rai, 7 Ind.Cas. 290; 
7 A. h J. 743; II Cr D. J. 446 and Bindhachal 
Pnsad Rai v, Lai BihariRai, 25 Ind. Cas. 330; 12 
A. D. j . 506; 36 A. 382; 15 Cr. t. J 578. followed. 

Criminal Reference made by the Sessions 
Judge, Ghazipur, dated the 19th Decem- 
ber ig22, 

REFERRING ORDER.-— The applicant 
made an application that Janki Singh 
and others should be bound down to 
keep the peace under section 107 
of the Code of Criminal Procedure. 
His application was rejected and he was 
ordered to pay compensation under section 
250 of the Code of Criminal Procedure for 
making a vexatious complaint. I agree 
with the lower Court that there was no suffi- 
cient reason for binding over the persons 
against whom the complaint was made. 
That part of the order should not be inter- 
fered with. It has, however, been repeated- 
ly held that section 250 does not apply to 
complaints under section 107 of the Code of 
Criminal Procedure, because there is no 
accusation of the commission of an offence. 
The case is, therefore, recommended to the 
Hoii’ble High Court with a recommendation 
that the order for compensation should be 
set aside. I may refer to the cases reported 
as Ram Sttkh Rai v. Mahadeo Rai (i) and 
Bindhachal Prasad Rai v, Lai Bihari Rai 
(2). 

JUDGMENT.— This is a Reference by the 
learned Sessions Judge of Ghazipur recom- 
mending the cancellation of an order of 
compensation passed under section 250 of 
the Code of Criminal Procedure by a First 
Class Magistrate of Ghazipur. The order 
was passed in proceedings under section 107 
of the Code of Criminal Procedure. Section 
250 by its terms applies only to a case where 
a person is accused before a Magistrate of 
an offence and not to proceedings the object 
of which is to require him to give security 
to keep the peace. This has been held in 
the cases referred to by the learned Sessions 
Judge. I, therefore, accept the Reference 
and set aside the order of compensation. 
The amount, if paid, will be refunded. 

s D. Reference accepted, 

(1) 7 Ind. Cas 290; 7 A.L. J 743J LJ, 446, 

(2) 25 Ind. Cas. 330; 12 A.LJ* 50t>; 3 ^ A. 38?; 
15 Cr, JU. J. 578. 
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CALCUTTA HIGH COURT 

Criminal Rlmsiok Ca^-e No 1^2 *: f 1921 
April 8, 1^2 >. 

Present' — Mr. Justice Teunou and 
Mr Tu'^ticc Ohose. 

JAG AT CH ANDR A ROY — CoMri.ATNANT 
— Petitioner 

vei'sits 

KALIMUDDT SAR1\AR and otherf — 
Accused— Opposite Party. 

Criminal Procedure Code [Act V of 189^), .9. 
494 (a) — Application hy Public Prosecutor fo> 
withdrawal from prosecution— Duty of Court. 

In according or withhold iiig sanction to an applica- 
tion for withdrawal made by the Public Prosec ntor 
under the provisions of section 494 of the Code 
of Criminal Procedure, the Court acts in a judicial 
capacity, and for such order so jndidallv m«9de 
the Court must give and record its reasons .so that 
the High Court may be in a position to say whether 
the discretion vested in the Court has been properly 
exercised. 

Umesh Ckunder Roy v. Satis Chandra Roy^ 
41 Ind. Ca.s. 908; 22 C. ’W. N. 69; 26 C. L. T. 208; 
18 Cr. L. J, 886, relied on. 

Rule, 

Babu Hemendra Kumar Das, for the 
Petitioner. 

Babu Atindra Nath Mukltcrjee, for Mr. 
Af. A. K. hitzlal Hun, for the Opposite 
Party. 

JUDGME?TT. — This Rule is directed 
against an order disidiarLpiig nine accused 
persons, opposite parties, in a case V^roucht 
again.st them under the previsions of section 
^ 47 > Indian Penal Code. The order of dis- 
charge followed upon an applicatirn made 
by the Public Prosecutor for permission 
to withdraw from the prosecution of these 
accused persons and upon the consent of 
the Court given to that application. In 
the case reported as Umesh Chttnder Roy v. 
Satis Chandra Roy (i) it has been held 
that in according or withholding sanction 
to an application for withdrawal n.ade by 
the Public Prosecutor under the provisions 
of section 49 j (,t) the Court acts in a judi- 
cial capacity, and for such order, so judi- 
cially made the Court must give and record 
its reasons, so that the High Court may be 
in a position to say whether the discretion 
vested in the Court has been properly exer- 
cised. In the present case for the order 


giving ^auction to the Public Prosecutor's 
aoplication for permission to withdraw no 
reasons have been given. But from the 
subsequent proceedings we are enabled to 
gather that the main reason, or indeed the 
onlv reason, for the withdraw^al from this 
prosecution w»as that on a previous trial in 
connection with the riot in question six 
persons had already been convicted and 
punished, being sentenced to various terms 
of imprisonment. It appears that the riot 
was of a somewhat serious nature resulting 
in some 28 injuries upon seven persons, 
the. riot again, it being said, having arisen 
out of the opposition of certain persons to 
what were thought to be innovations in 
connection with certain religious ceremonies 
celebrated by the complainant. At the time 
of the trial of the persons previously con- 
victed it is stated that the present nine ac- 
cused were absconding. The conviction of the 
first six persons wa'^ had on the 7th August 
1920, while the present accused, opposite 
parties, surrendered or were arrested on vari» 
ous dates extending from 7th July 1920 to 
the 15th October of that year. Whether 
these nine accused were or were not ab- 
sconding it is not for us to say, but it is ob- 
viously not advisable that a premium should 
be placed upon absconding and it can not 
be held that the imprisonment ol the first 
six is to be regarded as a vicarious atone- 
ment for the sins, if any, committed by the 
present accused, opposite parties. 

Y e set aside the order of consent made 
by the Tr3dng Magistrate under the provi- 
sions of section 404 of the Code of Criminal 
Procedure and the. discharge consequent 
thereupon, and we direct that the present 
accused, opposite parties, be re-placed upon 
their trial and that the case be dealt with 
and disposed of in accordance with law. 

B. N. Order set aside. 
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CALCUTTA mUH COURT. 

Criminai, Revision No. 565 of 1920. 

July 16, 1920. 

Present: — Mr. Justice Chatter jee and 
Mr. Justice Cuming. 

AINUDDIN AND OTHERS — 2 NU 
Party — Petitioners 
versus 

EMPEROR — Opposite Party. 

Criminal Procedure Code (Act V 0/1898), s, 107, 
proceedings under — Mere apprehension of breach 
of peace sufficient — Information required for start- 
ing proceedings, nature of. 

Where a dispute exists between two rival 
Zemindars, although no riot or unlawful 
assembly has taken place, an apprehension of 
a breach of peace is sufficient for drawing 
Up proceedings under section 107 of the Code of 
Criminal Procedure, but it must also be shown 
that the particular persons, against whom pro- 
ceedings are drawn up, were likely to commit a 
breach of peace. The mere fact that certain per- 
sons are interested in a dispute does not by itself 
afford a ground for taking proceedings against 
them. [p. 695, col. 2.] 

Information of the kind mentioned in section 
^07 of the Code must be of a clear and definite 
kind directly affecting the person against whom 
process is issued and it should disclose tangible 
facts and details .so that it may afford notice to 
such person of what he is to come prepared to 
meet. Where persons belonging to the same 
party are acting in concert with a common object 
m view, it may not be nccessapr to specify par- 
ticular acts against them, still it is essential that the 
infonnation upon which the process is issued, 
should disclose “tangible facts and details." [p. 
695 » col. 2; p. 696, col. I.] 

JaiprakashLal, In the matter of the petition of, 
6 A. 26; A. W. N. (1883) 208; 3 Ind. Dec. (n. s.) 
641, followed. 

Criminal Revision from an order of the 
Additional District Magistrate, Mymensingh. 

Babus M, N, Mukerjee, U. K. Roy and 
B, K, De, for the Petitioners: 

- JUDGMENT. — ^The question raised in 
this Rule is whether the proceedings in- 
stituted against the petitioners under 
section 107 of the Criminal Procedure Code 
are without jurisdiction. 

It appears that there is a dispute be- 
tween one Jnanada Sundari Choudhurani 
and her adopted son, Promode Chandra 
Roy Chaudhuri, with respect to a Mouza, 
Nowapara, which is claimed by the former 
as her personal property, while the latter 
claims it as part of his adoptive father's 
estate. On the 26th February 1920 
one Akhoy Kumar Dutt, the naib of the 
lady, put in a petition before the Additional 
District Magistrate of Mymensirigh to the 


effect that he had gone to the village 
Nowapara to Collect ren s from the tenants, 
that the opposite party, Promode Chandra, 
deputed his manager and other officers to 
obstruct him in realizing rents and drive him 
from the village, that with the said object 
the men of the opposite party, about 100 
to 125, armed with lathis were hovering 
in the village and terrorizing the tenants 
if they paid rents to the lady and pre- 
venting them from paying rents to her. 
vSonie specific acts of oppression were 
alleged to have been committed by the 
men of opposite party. It was further 
stated that there was apprehension of a 
serious breach of the peace, and it was 
prayed that proceedings under section 
107, Criminal Procedure Code, might be 
drawn up against Promode Chandra 
and several other persons (named in the 
petition). The Magistrate directed the 
Deputy Superintendent of Police to enquire 
into the matter and report. The latter 
thereupon made the enquiry and sub- 
mitted a report to the effect that " there 
was a dispute between Jnanada Sundari 
and her adopted son, Promode Chandra 
Roy Choudhuri, with respect to Mouza 
Nowapara, and that on the 24th February 
1920 some peadas and harakandazes of the 
second party had gone to village Nowapara 
and threatened the tenants and asked 
them not to pay rent to the first party. 
They also threatened the naih (complainant) 
and Abdul Sheikh, mentioned above. It 
has also been proved that the complainant 
first party, Akhoy Kumar Dutt, called 
one l/ochan Ramdas, barkandaz of Char 
Pubail, to his cutchery and abused and 
threatened him for his not paying the 
rent. Up to date there has been no riot 
and unlawful assembly, but there is every 
likelihood of it in the near future, as the 
first party will try to realize rent from 
the tenants and the second party will prevent 
them from doing so. There is, therefore, 
every likelihood of a breach of the peace 
between the parties unless they settle the 
matter amicably. There is no chance 
of an amicable settlement at present, 
that the proceeding may be drawn up against 
both the parties and their officers and other 
servants whose names are given in column 
4 of the report who are all interested in 
the affair under sum noted against eadi 
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for a year to keep the peace, I have 
already issued warning notices under section 
154, Indian Penal Code, to the parties 
concerned/’ 

On the 22nd March 1920 proceedings under 
section 107, Criminal Procedure Code were 
ordered to be drawn up in accordance with 
the said report. The second party on the 
3rd June X92oputina written statement, 
and prayed that if an}^ preventive action 
was considered to he at all necessar}-, pro- 
ceedings under section 145 might be insti- 
tuted. The Magistrate thereupon made the 
following orders : '‘I shall not convert the 
case into one under section 145, Criminal 
Procedure Cede.” 

The second party thereupon moved this 
Court and obtained this Pule on the second 
ground mentioned in the which 

runs as follows . — ” For that, there being 
110 allegation of any wrongful act likely 
to be done by any of your petitioners which 
may probably occasion a breach of the peace, 
the proceedings under section, 107. Criminal 
Procedure Code, against your petitioners are 
wholly without jurisdiction and arc fit to 
be qua hed/* 

There is no doubt that a person cannot 
be bound down under section 107 unless 
it is shown that such person is likely to 
commit a breach of the peace or disturb 
the public tranquillity or do any wrongful 
act that may occasion a breach of the peace 
or disturb the public tranquillity. That 
question, however, will be considered when 
evidence :s gone into. But what is con- 
tended is that before the Court can insti- 
tute any proceeding under section 107, 
there must be some materials on the record 
to show the person called upon to show cause 
(why he should not be bound down) was 
likely to do any of the things mentioned in 
the section and that there were no such 
materials in the present case 

In the present case the Police report 
did not state that any of the petitioners 
wis likely to commit any breach of the 
peace, or to do any wrongful act that 
may probably occasion a -breach of the 
peace or disturb the public tranquillity. 
It stated that there was a dispute be^ 
tween the Zemindars and that, although 
no riot or unlawful assembly had taken 
place there was an apprehension of a 
bread; of the peace, yhat would be suffi- 


cient justification for drawing up proceed- 
ings under section 107, Criminal Procedure 
Code, but it must appear from the Police 
report that thi\ particular p rsons against 
whom the proceedings are drawn 
up were likely to commit a breach of 
the peace or anything likely to cause a 
breach of the peace. In the present case 
it appears that proceedings have been taken 
against the Zemindar Promode Chandra, 
his manager, and other officers and several 
other persons, but it does not appear from 
the Police report that any of them had 
anything or even had instigated others to 
do anything to cause a breach of the peace 
or disturb the public tranquillity. They 
may be xxersoiis interested but that by it« 
self would be no ground for proceeding 
against them. We do not think that the 
mere fact that a dispute exists between 
two rival Zemindars would justify proceed- 
ings being taken against all their officers 
and servants unless there are materials 
to show that they are likely to commit 
any breach of the peace. As pointed out 
by Straight, Officiating Chief Justice, in the 
case of Jaiprakash Lai, In the matter of 
the petition of (i), “ Information of the 

kind mentioned in section 107 must be 
of a clear and definite kind, directly affect- 
ing the person against whom process is issued, 
and it should disclose tangible facts and 
details, so that it may afford notice to such 
person of what he is to come prepared to 
meet,” and referring to the facts of that 
case it was observed, the Sub-Inspcctor's 
report upon which he appears to have 
issu d process was of the vaguest and most 
inadequate description, and that, so far as 
the Diwan was concerned, it did not (. ontain 
a particle of information directly justifying 
the inference that he personally contem- 
plated committing or had instigated others 
to commit a breach of the peace ” We 
think that these observations apply to the 
present case. It may be that some of the 
persons mentioned in the Police report 
are HkeW to commit a breach of the peace, 
whTe o hers are not hkely to do so. but all 
of them have been lumped up together 
because they are all interested in the dis- 
pute In one sense, all the members of 

(i) 6 A. 26; A. W. N.J(i883) 208 ; 3 Ind, Dec, 
(N. s.) 641. 
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Zemindar’s family ar* interested in a 
dispute relating to a property compiised 
in the Zemindari, but that by itself would 
be no ground for taking proceedings against 
them all. It may not be necessary to 
specify particular acts against each in the 
cases where the persons belonging to the 
same party are acting in concer. with a 
common object in view, but we think it 
essential that the information upon which 
process is issued should disclose “ tangible 
facts and details so that it may afford 
notice to such person of what he is to come 
prepared to meet.” The petition filed b^’^ 
Akhoy Kumar Dutt does contain some 
tangible facts though the persons charged 
are not specifically named. The Magis- 
trate, however, did not proceed upon that 
petition; he referred it to the Deputy Super- 
intendent of Police and the report submitted 
by the latter, as stated above, did not men- 
tion that the persons, against whom process 
was applied for were likely to do any of 
the acts mentioned in the section. 

The present proceedings must accord- 
ingly be set aside. 

The Rule is made ab olute. 

It will, howev^er, be open to the Magis- 
trate to take fresh proceedings upon proper 
materials. 

N. K. 

Rule made absolute. 


ALLAHABAD HIGH COURT. 

Crimikai, Revision No. io of 1923. 
February 2, 1923. 

Present : — Mr Justice Lindsay. 

JASUA AND oxhers—Accused— 
Appucants 
versus 

EMPEROR* THROUGH JALDHARI— 
Opposite Pariy. 

Criminal Procedure Code {Act V of 1898), 5. 
10 j — Notice of proceedings cancelled owing io com* 
plainant's cd)sence--Di$charge^MagistreUe*$ authority 
to re •institute enquiry — Institution of second case 
after discharge^ whether barred. 

An order cancelling a notice of proceedings 
under section 107, Criminal Procedure Code, owing 
to the absence of the complainant on the date 
fixed for the hearing of the case, amounts to an 
order of discharge and not to an order of acquittal. 


A Court which has passed an order of discharge 
cannot re-open the same case, but there is no bat 
to a second case being instituted. 

Therefore if, after the cancellation of notice and 
the discharge of the accused, owing to complain- 
ant’s absence in proceedings under section 107, 
Criminal Procedure Code, a fresh complaint is 
filed there is no bar to the complaint being enter- 
tained. 

Criminal Revision from an order of the 
District Magistrate, Agra, dated the 4th 
December 1922. 

Mr. J, M, Banerji, for the Applicants. 

Mr. A. Dtihi, for the Opposite Party. 

JUDGMENT. — I have heard the learned 
Counsel in support of this application in 
revision and I am of opinion that it cannot 
succeed. It appears that the applicants 
were the accused in a case which w^as being 
prosecuted under section 107 of the Cede 
of Criminal Procedure. On one of the dates 
which was fixed for the hearing of the case 
the complainant was absent and the Magis- 
trate recorded an order discharging the 
notice which had been issued upon the 
accused persons to show cause. 

The next day the complainant put in 
a fresh apjdicalion to the Magistrate The 
compliunant s statement was recorded by 
the Magistrate and thereafter notice was 
issued to the accused persons calling upon 
them to show cau^e why they should not 
be bound over to keep the peace. 

The accused applied to the District 
Magistrate saying that no fresh proceedings 
could be instituted against them after the 
order of the Magistrate cancelling the notice 
which was issued in the first instance. It 
seems and was argued in the Court below 
that this order of cancellation amounted 
to an order of acquittal which was a bar 
to fresh proceedings. The learned District 
Magistrate, however, was right in nodding 
that in such cases there is no acquittal but 
merely a discha ge which does not prevent 
another case being instituted. 

I do not agree, however, with the Magistrate 
that the First Couit had any authority hi 
law to re-institute an enquiry. A Court 
which has passed an order of discharge 
cannot re-open the same case, but, as I have 
said, there is no bar to a second case being 
instituted, the order of discharge does not 
stand in the way of such proceedings being 
taken What has really happened in this 
case is that on the day after the notices 
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were cancelled and the accused were dis- 
charged the complainant filed a fresh com- 
plaint upon which the Deputy Magistrate 
recorded the statement of the complainant 
and then passed orders for process to issue 
to the accused. The case is one in which 
a second complaint has been instituted and 
there was no bar to that being entertained. 
This is the only matter which has been 
argued before me. On the face of them, the 
proceedings of the Deputy Magistrate do 
not appear to me in any way irregular 
and I dismiss the application accordingly, 
s» r. 

Application dismissed. 


CALCUTTA HIGH COURT. 

MISCEI.I.ANKOUS Nos. II2 AND OF 1920. 
January 25, 192-3. 

Present : — Mr. Justice Newbould and Mr. 
Justice Surhawardy. 

In Mi.sceli./\nfous No. 112 of 1922. 
RAJENDR^ NATH GHOSH and others 
— Accused — Petitioners 
versus 

AMRITA LAL CHAKARVARTI ~ 
Opposite Party 

In Miscellaneous No 120 of 1922. 
KE 3 HAB CHANDRA GHOSH— Com- 
plainant— Petitoiner 
versus 

KANAI DAL BOIRAGI and others — 
Accused— Opposite Party. 

Criminal Procedure Code (Act V of 1898), s, 439 
^Two counter-cases of rioting — Stay of proceedings 
in one before disposal of other ^ whether proper. 

Proceedings in one of two counter-cases of 
rioting arising out of the same occurrence cannot 
be stayed merely on the ground that the prosecu- 
tion witnesses in one case if examined as wit- 
nesses before the trial of the other case, in which 
they are the accused, will be seriously prejudiced 
in their defence, nor can proceedings in one of 
such cases be stayed on the ground that after 
the disposal of that case it may not be necessary 
to try the counter-case. 

Rules. 


Sir^. Chowdhury, Babu Manmatha NtZ^h 
Milker jee, for the Petitioner, in No. 112 
of 1922. 

Babus Dasarathi Sanyal and Bir Bhusan 
Diitt, for the Opposite Party. 

Babus Dasarathi Sanayal, and Bir Bhusan 
Dutt, for the Petitioner, in No. 120 of 
1922. 

Babu Manmatha Nath Miikerjee, for the 
Opposite Party. 

Mr. Sved Mohd. Saadiilla, for the Crown. 

JUDGMENT. — These two Rules have been 
obtained by persons who were informants in 
two rioting cases which apparently arose out 
of the same occurrence. The Rule obtained 
by Kesliab Chandra Ghosh is not pressed. 
That obtained by Rajendra Nath Ghosh 
was granted on two grounds. The first 
of these is based on the allegation that the 
petitioner and four of his accused are 
prosecution witnesses in the counter-case 
and will be seriously prejudiced in their 
defence if they are re'iuired to give evidence 
in that case before the trial of the case in 
which they are the accused. We are un- 
able to hold that this is a sufficient reason 
for staying the proceedings in the case in 
which they are witnesses. As is urged 
before us on behalf of the Crown and as 
has been pointed out by the District Magis- 
trate in his explanation, the recognition of 
this principle will create a deadlock in 
the trial of cases where both parties have 
brought counter charges. 

The second ground on which this Rule 
has been granted is, that after the disposal 
of the case against the petitioner it may not 
be necessary to try the counter-case. The 
petitioner is not the prosecutor in the 
counter-case but the Crown, and it will not 
rest on him to decide whether the counter- 
case will proceed or not. The Crown, who is 
interested in both the cases, has opposed 
these Rules, and we think no sufficient 
cause is shown which would justify us in 
interfering with the discretion of the 
Trying Magistrate as to the order in which 
the cases should be taken up. 

We accordingly discharge both these 
Ru^es. 

S. D. 

Rules discharged. 
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PATNA mOH COURT. 

Criminai, Revision No. 94 of 1920. 
April 8, 1920. 

Presm.ir—Mr. Justice Jawala Prasad 
A'fHAR HUSSAIN and another— 
Accused— Petitioners 
versus 

EMPEROR— Opposite Party. 

Proceiure— Inspection by Magistrate— Note 
inspection, record of— Prejudice to accused. 

Though there is no provision in the Lode 
Criminal Procedure for making a local inspection, 
or for keeping a note of such inspection, if 
made, a Magistrate must invariably put on record 
a note of his inspection. j rs 

Babbon Shaikh v. Emperor, 5 Cas. 365; 
37 C. 340; 14 C. W. N. 422; II C. L. J. 335; II 
L. T. 1 2 1, referred to. . , -c it. 

An accused is prejudiced in his trial, if the 
Magistrate uses knowledge derived from a local 
inspection, without putting a note of such inspec- 
tion on the recotd. In such a case the conviction 
of the accused must be set aside. 


of 

of 


Application for revision of the order of 
the Honorary Magistrate, Dinapore, dated 
the 27th January 1920. , „ , 

Messrs. AkbarL K. Husnun and Ragho 
Prasad for the Petitioners. 

Mr. N. K. Prasad II, for the Opposite 

Party. 

JUDGMENT.— -The petitioners have been 
convicted and sentenced to one month’s 
rigorous imprisonment each by the Hono- 
rary Magistrate of Dinapore under section 
aza Indian Penal Code. The petitioner 
No’ I is the father of petitioner 
No! 2. The complainant, Asghar Hussain, is 
the brother of petitioner No. i. Between 
the two brothers there is no love lost. 
The complainant had on previous 
occasions brought cas^ of theft 
and assault against the petitiorier No. i 
which were, however, distmssed. The 
present case was brought by the com- 
plainant onthe allegation that on the 27th 
September last, at 7 a. m. the petitioners 
waylaid the complainant while he was going 
on an ekka to Manair Tham to lodge an 
information against the petitioners of having 
committed theft in his house on the night 
previous, in order to prevent him from 
going to the Thana. The complainant re- 
ceived 9 injuries on his person. The 
Maristrate held that the complainant proved 
his case of assault against both the petitioners 
and, accordingly, convicted them. 


The petitioners contend that the order 
of the Magistrate is vitiated by the fact 
that he did not keep on record any note 
of the result of the local inspection which 
he held. It appears that after the close 
of the case for the prosecution and the 
defence, and at the request of the prose- 
cution, the Magistrate inspected the place 
of occurrence and has referred to it in his 
judgment after discussing the evidence 
of the prosecution in the following words: — 
“ I inspected the scene of occurrence and 
I am convinced that Asghar was first beaten 
near the Imambara and then down the 
lane.'’ In his explanation the Magistrate 
says that he did not import anything in 
the judgment wliich is not in the evidence 
and, therefore, did not think it necessary 
to write an inspection report and that there 
is no provision in the Code of Criminal 
Procedure making it obligatory on a 
Magistrate to do so. 

In the evidence of the prosecution wit- 
nesses it was stated that the place of 
occurrence is west of the inhabited portion of 
the village, particularly the houses of the 
complainant and the petitioners, and that 
there is a ditch to the west of it. It is con- 
tended on behalf of the petitioners that the 
complainant’s case, that he was going to- 
wards the west from the place ofoccurrence 
to Thana, is impossible, inasmuch as the ekka 
could not possibly cross the ditch and that 
there was no wheel track for an ekka to- 
wards the west to the Thana but to the 
west of the village, the way by which the 
Sub-Inspector liimself is said to have come 
to the village on an ekka after the infor- 
mation was lodged. The petitioners in 
paragraph 7 of the petition to this Court 
say that they showed this to the Magistrate 
when he was inspecting the locality. The 
Magistrate disposed of it by his observa- 
tion in the judgment in the passage 
quoted above. Though there is no 
provision in the Code of Criminal Procedure 
for making local inspection or for keeping 
a note of the inspection if made, it has ^en 
settled by authorities that a Magistrate 
must invariably put on record a note of 
his inspection, vide Babbon Shaikh v. Em 
peror (i). The passage quoted above clearly 

(i) 5 Ind, Cas. 3651 37 34^1 *4 C. W. N. 4235; 

iiC. I^. J. 335; II Cr.I,. J. 121. 
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allows that the Magistrate has used the 
knowledge derived by him from his inspec- 
tion of the locality. The accused has, 
therefore, been prejudiced by the omission 
of the Magistrate to place on record a note 
of his inspection. I would, therefore, set 
aside the conviction and order a re-trial of 
the accused by the same Magistrate 
from the stage just before he inspected 
the locality. The Magistrate will again 
inspect the locality in the presence of the 
parties and make a note of what is pointed 
out to him by the parties, particularly 
whether an ckka could go towards the west 
of the village to the Thana as alleged by 
the prosecution and challenged b}^ the 
defence. 

The learned Counsel on behalf of the 
accused urges that the re-trial ordered by 
this Court should not be held by the same 
Magistrate, but by some other Magistrate. 
I do not see any reason for acceding to this 
suggestion, for there is nothing to show that 
the Magistrate has shown any bias 
against the accused. The omission to 
place on record a note of his inspection was 
only an error of judgment. 

After the local inspection the Magistrate 
will hear the parties and then record a 
fresh judgment in the case. In the mean- 
time, the petitioners will remain on the 
same bail. 

N. K. Order accordingly. 


CALCUTTA HIGH COURT. 

CKTivrNAn Rf.vision No. -^22. 

January^ 30, 

Present : — Mr. Justice Newboulcl and Mr. 
Justice Suhrawardv. 

SAJANI KANTA ROY alias SAJANI ROY 
AND oTiiRRwS — Petitioners 
versus 

SHAMSHER ALI v^HKIKH and others 
—Opposite Party. 

Criminal Procedure Code [Act V of 1898), 145 

— Different plots of land-^-Possession with different 
person^’^Single proceeding — Jurisdiction. 


One proceeding, taken under flection 145, Criminal 
Procedure Code, in respect of different plots of 
land in the possession of different persons is not 
without jurisdiction. 

Krishna Kamini v. Abdul Jubbar, 30 C. 155; 
6 C. W. N. 737 (F. B.), followed. 

Rule. 

Mr. K. N. Chowdhury, Babus Manmatha 
Nath Mukerjee and Pamia Lai Chafter^^ 
jeCy for the Petitioners. 

Ashrafali and Babii Afnrla Charan 
Mukherjee. for the Oppc’sile Fatly. 

JUDGMENT. — This Rule is directed 
against an order pa.sse'd under section 146, 
Criminal Procedure Code, attaching the 
lands of a certain chut, the possession 
of which is disputed between the parties. 
The objection taken to the order is based 
on the fact that the Magistrate has found 
that both parties have erected huts on the 
cliur and both parties have grown paddy 
on the chur for some length of time and cut 
fodder grass grown there. It is contended 
that on these findings the learned Magis- 
trate ought not to have held that the 
disputed chuY was not in possession of any 
of the parties. It is contended that he 
ought to have drawn up separate pro- 
ceedings in respect of each plot of land 
and come to a definite finding as regards 
each of these plots. 

It appears to us that on the materials 
before him it was impossible for the Magis- 
trate to liave taken such a course. Our 
attention has been drawn to a map pre- 
pared by the Sub-Inspcctor. But this 
map is not drawn to scale and it would he 
impossible on that information to draw up 
proceedings which would describe the plots 
said to be in the possession of different 
persons with any attempt at accuracy. 
In the Full Berch cavSc of Krishna 
Kamini v. Abdul Juh'ar (i) it was 
held that proceedings under section 
145, Criminal Procedure Code, are not 
without jurisdiction, because some of 
the parties are concerned only with posses- 
sion of a portion of the lands in dispute. 
At page 185 of that ruling it was held that 

to require a Magistrate to hold s parate 
proceedings in respect of each plot of land 
claimed by each of the raiyais, would be 
to require him to undertake what would 


{i) 30 C. 155; 0 C. W. N, 737 (F. B.}, 
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be almost impossible from the intricate 
charac er of such proce'^dings. The juris- 
die ion of the Magistrate would depend 
upon the nature of the information, 
on which he has acted. If the dispute so 
brought to his notice is one likely to cause 
a breach of the peace, it would be impossible 
to characterize’ his proceedings as without 
jurisdiction, because in the course of the 
judicial enquiry subsequently held the claim 
of some of the parties related only to parti- 
cular plots of land out of the entire area 
in question. His findings should naturally be 
directed to possession of paiticular plots, 
but that he did not take separate proceedings 
in respect to each plot would not invalidate 
his entire proceedings.*' We are asked 
to hold that the whole proceedings were 
without jurisdiction because the Magistrate 
instituted one proceeding covering these 
different plots. This decision is sufficient 
to show that there was no substance in 
the first ground on which the Rule was 
issued. 

As regards the second and third grounds 
which relate to the duty of the Magistrate 
to come to a definite finding, we hold, for 
the reasons already stated, that on the 
materials before him it was impossible for 
him to come to a definite finding. If the 
parties wished him to come to such a find- 
ing it was their duty to supply him with 
proper materials to enable him to do 
so. 

The Rule is discharged. 

S. D. 

RtiU discharged. 


LABORS HZOH COURT* 

Criminal Appeal No. 658 or 1922. 

November 7, 1022. 

Present.' — ^Mr. Justice Abdul Raoof. 
BISHAN DAS, alias PARMESHRA NAND 
— Convict— Appellant 
versus 

EMPEROR -Rkspondent. 

Penal Code {Act XLV of i860), ss. 232, 235 — 
Counterfeiting coin — Possession of implements for 
ounterfeiting — Separate sentences^ 


[1923 

Where a person is convicted of counterfeiting 
coin and also of having in his possession implenients 
and materials for the purpose of using them for 
counterfeiting, separate sentences under sections 
232 and 235 of the Penal Code cannot be passed 
upon him, inasmuch as the possession of the imple- 
ments and materials is part and parcel of the 
transaction of counterfeiting, [p. 701, col. 2.] 

11 ay at v. Emperor, 14 P. R. IQ04 Cr.; iii P. L. 
R. 190^; I Cr, L. J. 946, followed. 

Ap]ieal from an order of the Magistrate, 
First Clas«^, Ourdaspur, exercising enhanced 
powers under section 30, Crimiiud Procedure 
Code, dated the 12th June i()22. 

Mr. Beni Par shad Khosla, for the Appel- 
lant. 

Lala fai Lai, R.B., Government Advocate, 
for the Respondent. 

JUDGMENT. — Darsha Nand, Bishen Das 
and Bhagat S'.ingh were charged under 
sections 235 and 232. Indian Penal Code, 
with being in possession of implements and 
materials for counterfeiting King’s coins 
and with actually counterfeiting King’s 
coins. They have been found guilty under 
both the sections. Darsha Nand has been 
sentenced to seven years’ rigorous imprison- 
ment under each of the charges and the 
sentences have been ordered to run separate- 
ly and consecutively. Ehagat Singh has 
been sentenced to five years' rigorous im- 
prisonment on each count and in his case 
the sentences are made to run concurrently. 
Bishen »?ingh has also been sentenced to 
two years’ rigorous imprisonment on each 
count and in his case also the sentences are 
made to run concuriently. Two of the 
convicted persons, namely, Bhagat Singh 
and Bishen Das have filed separate appeals. 
Darsha Nand has not appealed. 

The case for the prosecution was that 
in the village of vShahpiir Kaudi there is a 
Dharamsala belonging to one Kanshi Ram 
(P W. No. it). The Dhararnsala is in a 
dihpidated condition and is situated at some 
distance from the cit)". it is surrounded by 
a thick cactus hedge. All the three accused 
lived in the Dharamsala. The accused are 
said to be Sadhus. They were seen loitering 
about in the city making purchases but were 
not seen begging. This aroused the sus- 
picion of the Police. The Head Constable in 
charge of the Police Chowki at ShahpurKaudi 
sent Constable Arjan Singh (P. W. No. 12) 
to the Dharamsala lo make 'riiquiries about 
the three men, Arjan Singh after making 
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enquiries reported at the Thana tnat the 
so-called Sadlnis were apparently persons 
who were counterfeiting coins as he had seen 
moulds, etc,, for counterfeiting coins. There- 
upon the Head Constable called the Lambar- 
dars, the chanhidar and a respectable shop- 
keeper and taking Arjan Singh and some 
other Police Constables with him went to the 
Dharamsahu There iJie three accused were 
found seated under the cover of some bushes 
and trees at a short distance from the Dharam- 
sala. Numerous articles suitable for counter- 
feiting coins were found there, such as 
moulds, a sieve, some wet clay and earthen 
pitchers, etc. A long list of the articles 
found was prepared and it is on the record 
as Exhibit P-C, Two boxes, one wooden 
and another made of tin, were found in the 
Dharamsala, one of which belonged toBhagat 
Singh and the other to Bishen Das. On a 
search being made of the persons of the 
accused a purse was found in the possession 
of Bishen Da.s. This contained twD keys 
and a counterfeit fom-anna The 

wooden box belonging to Bishen Das was 
opened with one of the keys and in addition 
to other articles one eight-anna piece and 
three two anna pieces were found in it. The 
evidence of Bhai Indar Singh, Treasurer, 
Gurdaspur, shows that all thcv^e coins were 
counterfeit. An examination of the list, 
Exhibit P-C, clei’rly shows that all the 
articles mentioned therein were used for the 
purpose of counterfeiting coins. This list 
was carefully prepared and was signed by 
respectable witnesses. Subsequently, en- 
quiries were made in the ba/ar and a number 
of witnesses came forward to prove that 
SacUnis had made purchases from them and 
produced certain coins which had been given 
to them by the accused as the price of the 
articles purchased. These coins, also accord- 
ing to the evidence, were found to be counter- 
feit. Bishen Das accused pointed out the 
spot from which 18 eight-anna pieces were 
dug out. They were all counterfeit coins. 

On the evidence there can be no possible 
doubt as to the fact that all the three accused 
were in possession of the articles for counter- 
feiting coins and that they had actually 
counterfeited coins. Having regard to the 
facts disclosed in the evidence the conclusion 
is irresistable that they were all in joint 
possiessiou of the$c articles. 


The accused admitted that all the articles 
recovered were found as disclosed in the 
evidence, but they stated that they had no 
knowledge of them and had no connection 
with them. The only defence put forward 
was that of good character, some respectable 
persons came forward to swear to the good 
character of Bishen Das. The learned 
Magistrate has taken into consideration 
the good character of the appellant Bishen 
Das in aw^arding sentence in his case, but 
the evidence of good character does not 
in any way throw any doubt on the evidence 
as to the discovery of the articles found in 
the joint possession of the three accused. 
Their guilt is clearly established. 

The only question which arises for con- 
sideration is whether the sentences passed 
under both counts are sustainable. In 
the case of Hay at v. Emperor (i), the 
prisoner was convicted of and .sentenced 
for an offence under section 232, Indian 
Penal Code, i. e., for performing a part in 
the process of counterfeiting King's coins 
and on a second count under section 235, 
Indian Penal Code, for having in his posses- 
sion implements and materials for the 
purpose of using the same for counterfeiting 
King's coins and it was held that the posses- 
sion of such implements and materials being 
part and parcel of the transaction of counter- 
feiting coin the sentence for the second 
offence was illegal. 

Following this ruling I must hold that the 
sentences passed on the appellants under 
section 235, Indian Penal Code, were illegal. 
I accordingly set aside the sentences passed 
under that section. 

As regards the amount of sentence passed 
on Bhagat Singh I see no reason why a 
heavier sentence should have been passed 
on him than that passed on Bishen Das, 
They both occupied the same position and 
apparently the part they took in the process 
of counterfeiting coins was a minor one. 
The principal part must have been taken by 
Darsha Nand. I, therefore, reduce the 
sentence passed on Bhagat Singh from 
five years' rigorous imprisonment to one of 
two years* rigorous imprisonment. So far 


(i) 14 P. R. 1904 ; in P. L. R. i 9 « 4 ; i Crt 

Ii, J. 946. 
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Bhagat vSiiigh's appeal is allowed. In other 
respects it is dismissed. 

The appeal of Bisheu Das is so far allowed 
that the sentence passed on him under 
section 235 is set aside ; otherwise, his appeal 
is dismissed. 

As already stated, Darsha Naiid has not 
appealed, but I took up his case under 
section 439, Criminal Procedure Code, and 
gave notice to the Government Advocate 
to show cause why the sentence passed on 
him under section 235 should not be set 
aside. Mr. Jai Dal, the learned Government 
Advocate, at once admitted the illegality 
of the sentence. I accordingly set aside 
the sentence passed on him (Darsha Nand) 
under section 235. The sentence passed 
under section 232, Indian Penal Code, will 
Stand. 

2. K. Order accordingly. 


CALCUTTA HIGH COURT. 

Criminai, Revision No. 1130 of 1922. 

February 2, 1923. 

Present: — Mr. Justice Newbould and 
Mr. Justice Suhrawardv. 

GOUR MOHAN DADUI— Petitioner 
versus 

BANSIDHAR BYAS-Opposite Party. 

Criminal Procedure Code (Act V of 1898), s, 517 
— Goods, pawned, stolen by pawnor from pawnee — 
Transfer to third person for consideration— -.Con- 
viction for thejt — Restoration of goods to pawnee — 
Further enquiry — Discretion of Court. 

If a pawnor removes from the possession of the 
pawnee the articles pawned by him and passes 
them on to a third person for good consideration, 
on pawnor’s conviction of theft the Trial Court is 
justified to direct, in the exercise of its discretion 
under section 517, Criminal Procedure Code, 
that the stolen articles be returned to the pawnee, 
who was the proper person to recover their pos- 
session because he had a lien on them. [p. 703, 
col. i .J 

Newbould, J. — Barring exceptional cases only 
where an enquiry may be necessary, as a general 
rule a Magistrate acting under section 517, Criminal 
Procedure Code, should pass orders according to 
his discretion without making any further enquiry, 
[p. 703, col. I.] 

Suhrawardy, J. — Au order for the disposal 
of property under section 517, Criminal Procedure 
Code, IS in the discretion of the Court, but that 
discretion is to be used judicially^ and unless the 


High Court is satisfied that it has not been so used 
it has no right to interfere with it in revision, 
[p. 703. col. X.] 

Rule against an order of the Fourth 
Presidency Magistrate, Calcutta. 

Babu Manmatha Nath Mukherjee and 
Panna Lai Chaiterjee, for the Petitioner. 

Babu Saiindra Nath Mukherjee^ for the 
Opposite Party. 

JUDGMENT. 

Newbould, J. — This Rule has been ob- 
tained against an order passed by the Fourth 
Presidency Magistrate, Calcutta, directing 
certain property to be returned to the oppo- 
site party. The order is recorded as having 
been passed under section 519, Criminal 
Procedure Code, but it was evidently passed 
by the Magistrate in the exercise of his 
povjrers under section 517, Criminal Pro- 
cedure Code. 

The facts, so far as they are necessary for 
the point now under consideration, are as 
follows: — Certain moveable property was hy- 
pothecated to the opposite party as security 
for a loan by one Kartikeswar Roy. Karti- 
keswar removed some of this property from 
the possession of the opposite party and 
has been convicted of theft for removing 
this property. After removing this property 
he parted with it to the petitioner for, as 
the petitioner alleged, good consideration 
and the petitioner claimed as purchaser 
in good faith. At the conclusion of the trial 
the Magistrate directed this property to be 
returned to the complainant, opposite 
party, and against this order the Rule has 
been obtained. 

I think the order passed by the Magistrate 
was a proper order which he was justified 
in passing in the exercise of his discretion 
under section 517, Criminal Procedure Code. 
It is true, as contended by the petitioner, 
that the case is not a simple case of stolen 
property being found in the possession 
of a third party who necessarily has no title. 
If the petitioner is an honest purchaser he 
would obtain by his purchase such right 
to the goods as subsisted after the opposite 
party's claim had been satisfied. It is uiged 
that the Magistrate has based his order on 
the finding that the petitioner was not act- 
ing honestly since he had at the trial dis- 
believed the petitioner's evidence. On read- 
ing the Magistrate's judgment we do not 
think it can be held that the Magistrate 
actually found that the petitioner was not 
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a purchaser for value, and even if he had so 
found, such a finding would not be binding 
between the present parties in any subse- 
quent litigation that may arise. But we 
think on the clear facts of the case the oppo- 
site party complainant is the proper person 
to recover possession of the property. He 
was in possession of the property with a lien 
on it for his debt. It will be restored to his 
possession but that will not give him a better 
right to the property than he had before it 
was taken from him. The restoration of 
the property to the complainant will not 
deprive the petitioner of such rights as he 
may be able to establish to recover his pur- 
chase money against such property of Karti- 
keswar Roy, if any, as may be left after the 
complainant's claim is satisfied. We do 
not know whether the property in the com- 
plainant's possession will or will not be sufli- 
dent to satisfy his claim. If it is insitfli- 
dent, obviously the petitioner loses nothing 
by the property being taken from him, since 
by his purchase he got nothing. If it i55 
sulficient he will be able to recover the 
whole or part of his purchase money in due 
course after the complainant’s claim is satis- 
fied. It is further urged that this order 
should not have been passed affecting the 
rights of the petitioner without the peti- 
tioner being heard. I think that, as a general 
rule, the Magistrate acting under sectioti 
517, Criminal Procedure Code, should pass 
orders according to his discretion without 
making further enquiry and that this case 
is not one of those exceptional cases in which 
an enquiry was necessary. 

We discharge this Rule. 

Let the records be sent down at once. 

Suhrawady,J. — I desire to base my de- 
cision on the view taken of section 517, Cri- 
minal Procedure Code, namely, that it gives 
discretion to the Magistrate to pass such 
order as he thinks fit for the disposal of any 
property, the subject of the criminal charge. 
That chscretion is to be used judicially. 
Unless I am satisfied that it has not been 
so used I am of opinion that sitting in re- 
vision I have no right to interfere with it. 
la this case if the goods remained with the 
complainant who has a lien upon them the 
right of the purchaser petitioner before us 
is not affected : whereas if the goods are 
ddivered over to the petitioner the com- 


plainant will i .50 the lien he has got over 
them for the amount advanced by him. In 
this state of things I cannot say that the 
Magistrate has exercised his jurisdiction 
arbitrarily or improperly, 
s. D. Rule dischaeged. 


PATNA HIGH COURT. 

Miscei.i.anko’us Judiciai. Case No. 122 
OF 1922. 

December 18, 1922. 

Present : — Sir Dawson Miller, Kt., Chief 
Justice, Justice Sir B, K, Mullick, Kt. 
and Mr. J ustice Kulwant Sahay. 

MANAZIR-UL-HUQ, Mqkhtar — 
Petitioner 
versus 

EMPEROR — Opposite Party, 

Legal Practitioners Act {X V III of 1879), 

14, inquiry under— Court, jurisdiction of. 

The inquiry contemplated by section 14 of the 
Legal Practitioners Act can only be made by the 
Court in which the misconduct i$ alleged. A Court 
superior to that Court has no jurisdiction to hold 
such an inquiry. 


Messrs. N. C. Sinha, N. C, Ghose and N. 
C. 2?..., for the Pediioner. . 
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judgment* — T he petitioner in this case 
is a Mukhtar practising in the District of 
Bhagalpur, He was charged by the Sessions 
Judge with certain offences under the Legal 
Practitioners Act. The offences were of 
such a nature that they came within clause 
(a) or (i) of section 13 of that Act. Tlie 
offences, if they were committed at all, 
w re committed in the Court of the Sub- 
Divisional Officer during the course of a cri- 
minal prosecution. The criminal case was 
eventually committed for trial to the Court 
of the Sessions Judge. The Sessions Judge 
afterwards drew up a charge under section 
14 of the Legal Practitioners Act against 
the Mukhtar. The nature of the charge, 
speaking gencralh% was that the Mukhtar 
had in the course of the criminal proceedings 
before the Sub-Divisional Officer filed certain 
documen s on b half of the complainan. in 
that cas without having proper instruct.* ons 
and without being engaged as a Mukhtar 
in the case. It is unnecessary to go into 
the facts in connection with the ebrnges 
against the Mukhtar and we have pnirposely 
refrained from doing so, but it seem^s lO us 
that the point laised on liis behalf in the 
present proceedings, namely, that the Ses- 
sions J udge had no jmisdiction to take action 
under section 14 of the Legal Prac itioners 
Act must succeed. The offences with which 
he Mukhtar is vharg.d wc.e not commit ed 
m he Court of th. Sessions Judge at all. 
They were committed in the Magi irate's 
Couit, and ic seems to us that the case is 
gover,.ed entirely by the v eciJ n in 
Emperor v. Satyendra Nath Roy (i). That 
was a case where the enquiry coiiicmpla ed 
by section i , of the Legal Practitioners 
Act was made no by the Presiding Officer 
Oi the Court in which the mi conduct was 
alleged but by the Presiding Officer of a 
superior Court, and in that case the High 
Court, when the matter was lef erred .0 it, 
refused to take action upon ihat ac ount. 
In these circumstances, it seem^ to us chat, 
according to the ruing of this Cou t, tlie 
learned Sessions Judge had no jursdiction 
to hold the enquiry and the proceed ngs 
jught to be set aside. 

W. C* A. 


ALLAHABAD HIGH COURT 

Criminal Revision No. 659 of 192^ 
I'ebruary 2, 1923. 

Present: — Mr. Justice Lindsay. 

HAR NARAIN PRASAD-* Applicant 
versus 

EMPEROR— Opposite Party. 

Criminal J^rocednre Code {Act V of 1898)^ 5 
4.|o — Applicant released on bail — Disappeayanct 
of applicant — Right to be heird. 

A person who applies fo revision to the High 
Court and on being release- 1 on bail disappears 
and is not to be found, js n()t entitled to be heard 
through his Pleader, and the High Court may 
refuse to proceed with his application. 

Criminal revision from an order of the 
vSessions Judge, Moradabad, dated the 27th 
November 1922. 

Messrs. C. Ross Alston and A. Sanyal, 
for the Applicant, 

The Assistant Government- Advocate, for 
the Crown. 

JUDGMENT. This is an appUcation for 
revision on behalf of one Har Naram Prasad 
who has bcwii conViCted on charges under 
sections 417 and 420. This application 
was admitted by a learned Judge of this 
Court who allowed the applicant out on 
bail to the satisfaction of the District 
Magistrate of Allahabad. It appears that 
at the time this order was made the applicant 
was said to be in the Allahabad District 
Jail. 

It now appears that, having been released 
on bail, he has disappeared and is not to 
be found. This being so, 1 refuse to jiroceed 
with this application. A person who applies 
to this Court and is allowed out on bail 
and afterwards breaks his bail is not en- 
titled to be heard. I, Iheiefore, dismiss 
the application, 
s, D. 

A ppikaiion dismhsH 


Proceedings set aside. 
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PATNA mOH COURT. 

Appeal from Original Decree No. 59 
OF 1919. 

January 3, 1923. 

Present: — Mr. Justice Das and 
Mr. Justice Ad ami. 

Pande SATDKO NARAIN— 
Plaintiff — Appellant 
versus 

RAMAYAN TEWARI and others 
— Defendant.^ — Respondents. 

Jurisdiction of Courts ~ J urisdiction, meaning 
and divisions of Jurisdiction as to person^ how 
conferred — Judgment passed in disobedience of 
statutory provision^ ivheiher necessarily without 
jurisdiction- ~ Defect in procedure —Merits oj case 
not affected — Judgment^ interference with, in appeal 
— Void and voidable jui<i'ments - J ud^ment^ setting 
aside of, on ground of fraud General allegations, 
value of -Suit to set aside judgment as passed without 
jurisdiction — Court, whether competent to go behind 
record of proceedings - External evidence, examination 
of -Civil Procedure Code (Act V of 1908), O. 
XXXII, rr, 3 (4), 4 (3) ‘-Failure to serve notice 
on minor and guardian - Guardian appointed 
vjiihjut express consent - J iidgmcnt passed against 
minor^ whether null and void. 

J iirisdictioii is the authority of the Court to 
hear and determine a cause and is territorial, pecu- 
niary, personal and of the subject-matter. Juris- 
diction as to person is conferred on the Court 
by suing the person in a Court c’.ompctcTit to try 
the cause us against that person, not b,v the mode 
which the C(Hirt adopts in bringing the person 
before the Court. Where the condition for the 
assumption of jurisdiction as against a person 
exists, the authority of the Court to try and deter- 
mine the cause as against him is c<jmpletc and the 
mode which the Court adopts to bring that person 
before the Court, affects the exercise of jurisdiction 
and not its existence, [p. 710. cols. i & 2 J 

The mere fact that the Court has disi^beyed any 
imrticular provision of the Statute is not sufficient 
to establish that there was no jurisdiction in the 
Court to render judgment in the case. But where 
as a consequence ot the disobedience, there is no 
proper party to the suit, the case is different. 
The Court has no juri.sdiction to render judgment 
agaiUvSt one who is not a parly to the suit, though 
it has jurisdiction to render judgment against one 
who is a party to the suit but who has not been 
brought before it by reason of the failure on the 
part of the Court to follow the particular procedure 
laid down in the Code. 'p. 712, col. 2.J 

llaridyanalh Roy v. Ram Chandra Barua Sarma, 
58 Ind. Cas. 80O; 31 C. L. J. 482; 24 C. W. N. 723; 
48 C. 138 (F. B.), 'J'asadduk * Rasul Khan v. 
Ahmad Husain, 21 C. 66; 20 I. A. 176 17 In A. Jur. 
534; 6 Sar. P. C. J. 324 Rafique & Jackson's P. 
C. No. 131; 10 Ind. Dec. (N. s,) 676 (F. C.) and 
Matkarjun v. Narhari, 25 B. 337; 5 C. W, N. 10; 2 
Bom. L. R. 957; 27 r. A. 216;' to M, L. J. 3^3; 7 
Sar. P. C. J. 739 (P. C.), referred to 
III order to establish that a judgment is a nullity, 
.it must be cstabliah^d that th^^ was a total Uck 
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of juri .aictiou in the Court to render the judgment 
[p. 710, col. I.] 

When the que.stion is not one affecting the 
jurisdiction of the Court, but one affecting the 
regularity of the proceedings, the Appellate Court 
will not interfere, unless there is a defect on the 
merits, [p. 712, col. 2.] 

There is a clear distincliou between a judgment 
which is void and a judgment which is voidable. 
An erroneous judgment is one which, though 
regnlurly rendered, is contrary to law or facts 
and is, therefore, liable to be reversed by an Appel- 
late Tribunal. An irregular judgment is also a 
voidable judgment, but the distinction between 
an erroneous judgment and a voidable judgment 
is this that, whereas an erroneous judgment will 
always be reversed by an Api3ellate Court, an 
irregular judgment will be reversed in appeal or 
ignored in a collateral proceeding only when it is 
shown that the irregularity in the proceedings has 
affected the merits of the ca.se between the parties. 
A void judgment, on the other hand, is a judgment 
where there is a total lack of jurisdiction in the 
Court to render it. Such a judgment is a mere 
iiidlity. It is not necessary to set it a.side and it can 
be completely disregarded whenever it is pleaded, 
either in support of a claim or in answer to a claim. 
Ip* 709, col. 2; p. 710. col. J.] 

Though a suit does not lie to set aside a decree 
and a sale in execution of such decree, on the 
ground that none of the processes in the .suit or 
in execution was served on the plaintiff, such a 
suit is maintainable, if the allegations in the plaint 
amount to an attack, not on the regularity or 
sufficiency of the service of .summons or the pro- 
ceedings, but on the whole suit, in which the ex 
parte decree was obtained, as being a fraud from 
beginning to end. [p. 707, col. 2.J 

Khagcndra Nath Mahata v. Pran Nath Roy, 
29 C. 395; 29 1, A. <)9; 0 C. W. N. 473; 4 Bom. 
L. R. 303; 8 Sar. P. C. J. 2(i6 (P. C.), relied on. 

Jt is a well .settled principle as regards fraud 
that general allegalion.s, however strong may be 
the words in which they are stated, are insufficient 
even to amount to an averment of fraud of which 
any Court ought to take notice. A fair test is to 
strike out from the ])laint such words, as “ fraud, " 
“ deceit, " “illegal” and “ fraudulent acts ” and 
so forth and see whether a case of fraud can be 
founded oil what remains, [p. 707, col. 2.] 

Wallingford v. Mutual Society, (1880) 5 

App. Cas. 6S5 at p. 697; 5« J* Q* ik 49; -|3 E. 
T. 258; 29 W.R. 81 and Gunga Narain Gupta v. 
Ttluckram Chotvdhry, 15 C. 533; 15 1. A. 119; 
12 Ind. Jur. 254; 5 Sar. P. C. J. 1O8; 7 Ind. Dec, 
(N. s.) 939 (!’• C.). relied on. 

Allegations in a plaint by a minor that none of the 
procc.sses, in a suit or in the execution, was served on 
theplaintiff or on his guardian and that he was not 
properly represented in the action, do not^ standing 
by them.selve.s, amount to an averment of fraud, 
but where there are allegations in the plaint which 
suggest that there was no foundation tV all in the 
suit or that there was a fair defence to the suit, 
such allegation.s are sufficient to rai.se the pre- 
sumption that the failure to serve processes on tlie 
defendant or to take steps to have a guardian 
assiguad to the ininori was deliberate and part 
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a carefully planned campaign to snatch a decree 
in the absence of the defendant, [p. 708, col. i.j 
On a question of jurisdiction, the actual record 
or proceedings of the suit {Should in each case be 
decisive. Where on the face of the record a person 
qualified to act as th’e guardian appears as a 
guardian of the minor for the suit, the Court has 
no power, in another suit brought for the purpose 
of impeaching the validity of the decree, to examine 
the evidence in order to see whether notices under 
O, XXXII, r. 5(4) were in fact served or whether the 
person nominated as guardian did consent to act 
as guardian or whether the Court did expressly 
appoint such person as the guardian for the suit, 
unless it is shown that the defect in following the 
rules has affected the merits of the case. But 
where the record, on the face of it, shows that the 
minor was not represented by a guardian for the 
suit or was represented by a guardian disqualified 
from acting as guardian, the position is the same 
as if the minor were not a party to the suit and the 
judgment rendered by the Court is without juris- 
diction and null and void. Ip. 721, col. 2; p. 722, 
col. I.J 

WdiiaH V. Bankc Behari Per shad Siyi^h, jo C. 
1021 atp. 10 30 1 . A. 182; 7 C. W. N. 77.^; 5 
Bom. 1^. R. 822; 8 Bar. P. C. J. 512 (P. C.), relied 
on. 

Khiarajmal v. Vatw, 32 C. 29O; 9 C. W. N. 201; 

2 A. 1 ^. J. 71; 7 Bom. I,. R. i; 1 C. h, J. 584; 32 
I. A. 23; 8 Bar. P, C. J. 734 (P. C.). referred to. 

Rashtd-un~nt$a v. Muhammad Ismail Khan, 

3 Ind. Cas. 864; 31 A. 572; 13 C. W. N. 1182; 10 
C. E. J. 318; 0 A. I#. J. 822; II Bom. U R. 1225; 

6 M. I<. T. 279; 19 M, £. J. 631; 36 1 . A. 1O8 (P, C.) 
and Partab Bingh v. Dhabuti Singh, 21 Ind. Cas. 
288; 35 A. 487; 17 C. W. N. 1105; 40 I. A. 182; 
(1913) M. W. N. 785; 14 M. 1 <. T. 299; 25 M. 1 ^. J. 
492; II A. L. J. 901; i6 O. C. 247; 18 C. 1 ,. J. 384; 

15 Bom. L. R. 1001 (P, C.), distinguished. 

The service of summons on a defendant and the 
S^ice of notice under O. XXXII. r. 3 (4) of the 
Civil Procedure Code are but modes of exercise of 
jurisdiction and the mere fact, that summons is 
not served on the defendant, does not make the 
ju^ment null and void. [p. 710, col. 2.] 

There is nothing in O, XXXII, r. 4 (3) of the 
Civil Procedure Code which requires the Court to 
record the consent of the guardian in the proceed- 
ings of the suit. [p. 709. col. 2.J 

Appeal from a decision of the Additional 
Subordinate Judge, Saran, dated the 14th 
September 1918. 

Messrs. Susil Madhab Mullick and N, 

N, Sen, for the Appellant. 

Sir Alt Imam and Messrs. Sambhu Saran, 

H. Prasad and 5 . N. Bose, for the Respond- 
ents* 

JUDGMENT* 

Das, J.— One Bissesswar Prasad Pande 
died some time in Jeih 1293, leaving behind 
him a widow, Khikhinda Koer, and two 
daughters, ?.adho Koer and I,alta Koer. 
The plaintiff is the son of I^alta Koci and 
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the suit out of which this appeal arises 
instituted by him to set aside a decree, dated 
the 23rd December 1909. and the sale of 
certain properties held in pursuance of 
the decree. 

The material facts are these. On the 
27th November 1896, Khikhinda Koer 
executed a mortgage-deed in favour of 
Polak Tewari, the father of Deonagar, 
defendant No. i, to .secure an advance of 
Rs. 1,900, made by the latter to the former. 
On the 2nd May 1897, Khikhinda Koer 
divided the estate of her husband between 
her two daughters by a deed, which is refer- 
red to as the deed of partition, and expressly 
provided that all the existing debts siiall 
be paid by her two daughters in equal 
shares. On the 19th April 1909 Deonagar, 
the son of the original mortgagee, sued 
upon his mortgage and cited various per- 
sons as defendants to the action including 
Kliikhindra Koer, Radha Koer and the 
plaintiff, his mother Dalta Koer having 
died shortly after the execution of the 
deed of partition. The plaintiff was cited 
as the third defendant and was described 
in the cause title as the minor son of 
Srimati Dalta Koer, daughter of Babu Bis- 
sesswar Prasad Singh, through his father and 
gua.dian Hardeo Narain.” The order sheet 
of the mortgage suit shows that on the 
20th April, the Court directed notice to 
issue for the appointment of guardian, 
and that on the 12th May 1909, the Court 
appointed Hardeo Narain as the guardian 
ad litem for the minor defendant, the plaint- 
iff in this action. There was, however, 
no appearance on behalf of the minor 
defendant, and on the 23rd December 
1909 the Court passed a mortgage-decree 
in favour of the plaintiff to that suit. On 
the 6th December 1910, the properties 
were put up for sale, and were purchased 
by the decree-holder, Deonagar (defend- 
ant No. i) conveyed the properties to 
Baldeo Sahay (defendant No. 2) and Bal- 
deo Sahay has granted a zarpeshgi in res- 
pect of some of the properties so conveyed 
to defendants Nos. 3 to 5. On the ist 
November 1913, the plaintiff, through his 
father as guardian, applied for setting aside 
the ex parte decree. That application was 
refused by the Trial Court on two grounds, 
first, on the ground that the summons 
had been duly served on the applicant, 
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and, secondly, on the ground that the appli- 
cation was barred by limitation. The plain- 
tiff preferred an appeal from the order of 
the Court of first instance, and the Appel- 
late Court, on the 8th February 1913, 
dismissed the appeal on the ground that 
the application was barred by limitation. 
The present suit was then instituted on 
the loth July 1916 for setting aside the ex 
parte decree, dated the 23rd December 
1909^ and the sale held in pursuance of 
that decree and for consequential reliefs. 

The material allegations in the plaint 
are, first, that none of the processes in the 
suit or in execution were serv^ed on the 
plaintiff o^ on his guardian ; secondly, that 
he was not properly represented in the mort- 
gage action, and no legal steps were taken 
for the appointment of a guardian ad litem] 
thirdly, that the proceedings were fraudu- 
lent from start to finish ; fourthly, that there 
was no legal necessity in respect of the 
mortgage-bond executed by Khikhinda Koer, 
and, la tly, tha his mother Lalta Koer, 
paid her portion of the mortgage-debt 
together with interest thereon and that, 
in spite of such re-payment, the mortgagee 
‘‘ prayed for the sale of the properties 
of Dalta Koer and made the plaintiff- 
defendant No. 3 in that suit.” 

The? learned Subordinate Judge found the 
issue as to legrl necessity in favour of the 
plaintiff, but he tliought that the order of 
the Appellate Court, da ed the 8 h Februa y 
1913, operated as resjuiic'ita, so as to prevent 
him from giving the appropriatv^ relief to the 
plaintiff. In the result, he declined to 
consider whether summons had in fact been 
served on the plaintiff in the mortg ge 
action, and h^ dismissed the plaintiff's suit. 
The view taken by the learned Subordinate 
Judge was obviously wrong, or, it is settled 
law that, though a suit does not lie to set 
a-^ide a decree and a sale in execution of 
such decr-e on the ground that noui of the 
processes in tli.* suit or in execution w s 
served upon the plaintiff, su h a suit is 
maintainable if the allegations in th plaint 
am unt to an attack, not on ihe regularity 
or sufficiency of the service of summons or 
the proceedings, but on the whole suit in 
which the ex parte decree was obt ined as 
being a fraud fcom beginni g to end. KJia- 


gendia Nath Mahaia v. Pran Nath Roy (i). 

This Court in appeal, remanded the case 
to the Court of first instance, for trial of the 
issue whethe notice undei O. XXXII, 1. 3, 
was in fact se: ved on the plaintiff drid an his 
proposed guardian. The learned Stibordi- 
nate Judge havS taken fu ther evidence, 
and his finding is, that ptocesses were not 
served on the plaintiff and on hi 5 guardian 
in accordance with law. 

The first que-tion that arises for olir 
consideration is, whether on the allegatiohs 
made in the plaint the plaintiff is entitled 
to have the decree of the 23rd Decemb r 
1909 and the sale held in pursuance of the 
decree fet aside. I l.ave said that a liit 
is clearly maintainable if the allegations 
made in the plaint amount to an attack 
on the whole suit in which the ex parte 
( ecree was obtained as being a fraud f om 
beginning to end. But the ( uestion 
still arises, whether we have those necessary 
allegations in the plaint. The word ** fravd” 
does, indeed, occur in the plaint. As a 
matter of fact, as U usual in this class of 
cases, there is an excessiv use of that word ; 
but, as has been pointed out, “ with regafrd 
to fraud, if there be any principle which 
is perfectly well settled, it is that general al- 
legations, however strong may be the words 
in which they are stated, are insufficient 
even to amount to an averment of f add 
of which liy Court ought to take notice ” — 
Wallingford v. Mutual Society (2). A 
fair te‘‘t which w s applied with great 
success by the Judicial Commit te in Gunga 
Narain Gupt i v. Tiluckram Chowdhry (3) 
is to strike out from the plain such words 
as “ fraud,” ” deceit. ” ” ille al and fraudu- 
lent acts ” and so forth, of which there is 
always a grea supe fluity, and to seie whether 
a case of fraud can be founded on what 
remains. If, after the proc ss of rttthlesdy 
striking otit those woids, we have nothifig 
but an allegation of certain fa ts which 
might be unattended with any fraudulent 
or illegal purpose or charac er, it is plainly 
impossible to investigate a case of fraud. 


(1) 29 C. 395; 29 I. A. 99; 6 C. W. N. 473; 4 
Bom. I,. R. 363; 8 Sar. P. C. J. 266 (P C.). 

(2) (1880) 5 App. Cas. 685 at p. 697; 50 h. J. 
Q. B. 49; 43 L. T. 258; 29 W. R. 81. 

(3) ^5 C. 533; 15 I- A. 119; 12 Ind. Jur. 2.*;4; 
5 Sar. P. C, J. 168; 7 Ind. (N. s.) 9.39 (I*. C) 
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Now, what aie the facts alleged in the 
plaint ? First, that none of the processes in 
.he suit or in the execution was served on 
1 he plaintiff or on his guardian, and, secondly, 
that he was not properly represented in the 
mortgage* action. I shall come to the rest 
of the allegations presently, but the allega- 
tions which I am for the moment considering 
do not, standing by themselves amount 
to an averment of fraud. There is iiotliing 
necessarily fraudulent in the failure to serve 
processes on a party to a Miit or to take 
steps to have a guardian ad litem assigned 
to a minor ; and, if the allegation does not 
necessarily raise a case of fraud, there is, 
in my opinion, no case of fraud to be tried 
between the parties. But, although the 
Court will not regard an allegation that there 
was a failure on the part of the plaintiff to 
serve processes on the defendant as an 
allegation of fraud, the case will assume 
a different aspect if there are allegations 
in the plaint which suggest that there was 
no foundation at all for the suit or that there 
WAS a fair defence to the suit. Such allega- 
tions, if estabhshed, will instantly raise 
the presumption that the failure on the 
part of the plaintiff to serve processes on the 
defendant or to take steps to have a guardian 
assigned to the minor, was dehberate, and 
was part of a carefully planned campaign 
to snatch a decree in the absence of the 
defendant. It is necessary, then, to see 
whether there are allegations in the plaint 
which suggest that there was no foundation 
for the suit which resulted in the ex parte 
decree or that the defendant (the plaintiff 
in the present action) had a fair defence to 
the suit. 

The plaintiff asserts that there was no 
legal necessity in respect of the bond executed 
by Khikhinda Koer ; but clearly the defence 
was not available to the plaintiff. The 
plaintiff claims, not as the reversionary heir 
of Bissesswar Prasad, but, under the deed 
of partition executed by Khikhinda Koer, 
and, as the heir of his mother, I^alta Koer. 
It will be remembered that Khikhinda Koer 
partitioned the estate of her husband between 
her daughters, Radha Koer and I^alta Koer. 
Both Radha Koer and Lalta Koer are 
parties to the deed of partition. Exhibit Y, 
and are bound by the terms of the deed. 
Xhe deed assumed that the executants had 
«t)8olute in prop^ti^ which 
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formed the siibject-nialtir oi the partition, 
and it pioceeded to give to the executants 
an absolute interest in the properties allotted 
to each of them. The i6th clause of the 
deed provided as follows That all the 
debts existing up to this time shall im- 
mediately after the execution of this deed 
be paid up by the second and third parties'', 
(that is to say, by Radha Koer and Kalta 
Koer) ‘'in equal halves, or they shall exe- 
cute fresh deeds in favour of the Mahajms 
in their own names." There can be no 
room for doubt or controversy that Lalta 
Koer, the plaintiff s mother, took upon her- 
self half the liability in respect of all the 
debts that were existing at the time of the 
partition. The plaintiff, claiming, as he 
docs, under the deed of partition and as the 
heir of Lalta Koer, cannot repudiate the 
debt ; and it is worthy of note that it is 
not his case tJiat the mortgage was not 
executed by Khikhinda Koer, or that she 
did not receive the full consideration in 
respect of the mortgage. In my opinion, 
the plea of “no legal necessity" was not 
available to the plaintiff as a defence to the 
mortgage action. 

It was then asserted that his mother 
Lalta Koer paid her portion of the mortgage- 
debt to the mortgagee together with interest 
thereon ; and that, in spite ot such payment, 
the mortgagee “ prayed for the sale ot the 
propertie.^ of Kalla Koer and made plaintiff 
defmdant No. 3 in ll)at suit. " It will be 
noticed that there is no allegation that the 
mortgagee accepted the payment from Lalta 
Koer in full satisfaction of his claim 
against her, and released the properties 
which, subsequent to the mortgage, were, 
by the deed of partition, allotted to Lalta 
Koer. Such an allegation was, in my 
opinion, essential, if the plaintiff desired to 
raise a case of fraud against the mortgagee. 
The fact that Kalta Koer paid half the 
mortgage-debt to the mortgagee was admit- 
ted by him in his plaint ; but it by no 
means follows that, because the mortgagee 
received half the mortgage debt from one 
in whom one -half of the equity of redemj)- 
tion became vested subsequent to the mort- 
gage, he necessarily consented to the integ- 
rity of the mortgage being broken up. He 
was entitle 1 to look to every portion of the 
mortgaged properties for satisfaction, go 
long aa aay pottisa cf dabt ratnaiaed 
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outstanding ; and the fact that Lalta Koer 
paid her full share of the mortgage- debt 
would be no defence to the mortgage action, 
unless it was alleged and proved that the 
mortgagee consented to the integrity of the 
mortgage being broken up and agreed not 
to pursue his remedy as against the proper- 
ties which fell to the share of I^alta Koer. 

There is one further point in the plaint 
filed in this suit which requires notice. It 
is alleged that there was collusion between 
the mortgagee on tlie one hand and Khi- 
khinda Koer and Radha Kuer on the other 
hand, and the suggestion is that Kliikhinda 
Koer and Radha Koer '"are secret partners" 
in the purchase of the properties. No case 
of collusion was argued in the Court below, 
and none has been found in favour of the 
plaintiff. The grounds of appeal do not 
raise such a case, and in the arguments 
before us it was not suggested that there 
was a case of collusion to be tried between 
the parties. For the purpose of our decision, 
we may entirely ignore those allegations in 
the plaint which raise a case of collusion 
between the mortgagee and Khikhiiida Koer 
and Radha Koer. 

In my opinion, there was no defence to the 
mortgage action ; and, even assuming that 
processes were not served on the plaintiff 
and on his guardian, and that the plaintiff 
was not properly represented in the action, 
it cannot be said that there was fraud from 
start to finish or that the decree obtained 
by the mortgagee was obtained by fraud. 

It was then argued that the decree obtained 
by Deonagar Tewari is a nullity so far as 
the minors are concerned, and that we 
ought to disregard it in these proceedings. 
The argument is based upon two facts, 
each of which the appellant claims to have 
established in this suit. These facts are, 
first, that notice of the appointment of a 
guardian for the suit was not se ved on the 
minor and upon the guardian of the minor in 
terms of O, XXXIT, r. 3 (4) of the Code; and, 
secondly, that there was a distinct violation 
of the statutory provision contained in 
O. XXXII, r. 4 (3) of the Code, in so far as 
Hardeo Narain was appointed guardian for 
the suit without his consent. On the evidence, 
it is impossible to say that the notices were, 
or could have been, served upon the minor 
and upon the guardian for the minor in terms 
Qf 0 . XXXII, r. 3 (4) ot tUe Code, The learned 


Subordinate Judge has given good reasons 
for accepting the case of the plaintiff on this 
point ; and I entirely agree with the conclu- 
sion at which he arrived. Nor am I pre- 
pared to say that there was not a violation of 
the provision of O. XXXII, r. 4 (3) of the 
Code. That rule proiidcs that no person 
shall without his consent be appointed 
guardian for the suit ; but there is nothing in 
the rule wliich requires the Court to record 
the consent cf the guardian in the proceedings 
of the suit. The order, dated the 12th May 
T909 appointing Hardeo Narain as the 
guardian for the suit runs as follows : — 
" Notice for appointment of a guardian 
ad litem served. No objection filed. Hardeo 
Narain is appointed guardian ad litem for 
the minor defendant The order as drawn 
up by the Court does not show that Hardeo 
Narain consented io act as the guardian; 
but neither docs it show that he did not 
consent ; although the form of the order 
suggests the inference that he was appointed 
guardian because he did not file any objec- 
tion. I have myself little doubt in my 
mind that the Court proceeded on the 
assumption that it was competent to it 
to appoint Hardeo Narain as the guardian, 
if there was no objection by him. But 
such a conclusion must be more or less 
speculative in the absence of any provision 
in the Code requiring the Court to record 
the consent in the proceedings of the suit. 
But does it follow that, because there were 
defects in the proceedings of the suit, that 
the decree rendered by the Court ought to 
be regarded as null and void ? The solution 
of the question has been rendered difficult 
by reason of the conflicting decisions of 
our Courts, and it is necessary to deal with 
the subject with care. 

I think that a clear distinction exists 
between a judgment which is void and a 
judgment which is voidable. An erroneous 
judgment is a voidable judgment, for the 
argument, that a judgment is erroneous, 
a.ssumes both the regularity of the procedure 
and the jurisdiction of the Court to render 
it. An erroneous judgment is one which, 
though regularly rendered, is contrary to 
law or facts, and is, therefore, liable to be 
reversed by an Appellate Tribunal. An 
irregular judgment is also a voidable judg- 
ment, but the distinction between an errone- 
ous judgment and an irfegular judgment 
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IS thi^, tljat whereas an erroneous judgment 
will always be reversed by an Appellate 
Court, an irregular judgment will be reversed 
in appeal or ignored in a collateral proceeding 
qnly when it is shown that the irregularity 
in the proceedings has affected the merits 
of the case between the parties. A void 
judgment, on the other hand, is a judgment 
where there was a total lack of jurisdiction 
in the Court to render it. Such a judgment 
is a mere nullity. It is not necessary to 
set it aside. It can be completely disregard- 
ed whenever it is pleaded, either in support 
of a claim or in answer to a claim. 

In order, then, to establish that the 
judgment in the mortgage action is a mere 
nullity, it must be established that there 
was total lack of jurisdiction in the Court 
tp render the judgment. But it is exactly 
in the conception of jurisdiction that there 
is unfortunately a great deal of confusion 
of thought. As was pointed out in Sukh 
Lai V. Tara Chand (4) and emphasised in 
Hniyanath Roy v. Ram Chandra Bariia 
S(^rma (5), we must be careful to distinguish 
between the existence of jurisdiction and 
the exercise of jurisdiction. Where there 
does not exist any jurisdiction to try and 
determine the cause, the judgment is void, 
and it can be impeached collaterally. But 
where there does exist such a jurisdiction, 
but, in the exercise of the jurisdiction, the 
Court has acted illegally or with material 
irregularity, the judgment is voidable, and 
it can be vacated in an appropriate proceed- 
ing cither by the Court which rendered it, 
or, under our Code, by the Appellate Court, 
either in appeal or in revision. As was 
said in the cases cited, jurisdiction is the 
authority of the Court to hear and determine 
a cause. Now jurisdiction had been classi- 
fied under different heads by different 
Judges ; but I think that we may take it 
that it falls under four different heads ; 
(i) territorial jurisdiction, (2) pecuniary 
jurisdcm,m (3) ju^^on of ^ 
ii i a^, tpr . and (4) jurisdiction of the person. 
"now, there is no doubt that, in the iiarti- 
cular case, the Court had territorial jurisdic- 
tion, pecuniaiy jurisdiction and jurisdiction 


(4) 2 C. E. J. 241; 33 C. 68; 9 C. W. N. 1046; 

2 U J. 618 (F, B.). 

(' 5 ) 5S Ind. Cas. 806; 31 C. h. J. 482; 24 W. 
N, 723; 4a C. 13S ( 3 ^* 


of the subject-matter But it was argued 
that it had no jurisdiction over the appellant, 
as he was not regularly brought before it. 
It was contended that a Court acquires 
jurisdiction over a minor, if appropriate pro- 
ceedings are taken under O. XXXII of the 
Code and that, in so far as the Court neglected 
to take those proceedings, there was a total 
lack of jurisdiction in the Court to try 
and determine the cause as against the 
appellant. 

I am wholly unable to accept the conten- 
tion. Jurisdiction as to person is conferred 
on the Court by suing the person in a Court 
competent to try the cause as against that 
person, not by the mode which the Court 
adopts in bringing the person before the 
Court. The Court has authority to try 
a cause as against a person, if that person 
is sued, and in cases coming within section iq, 
section 20 and within the proviso to sec- 
tion 16 of the Civil Procedure Code, if that 
person, at the time of the commencement 
of the suit, actually and voluntarilv resides, 
or carries on business, or pcrsonallv works 
for gain, within the local limits of its jurisdic- 
tion. Where the condition for the assump- 
tion of jurisdiction as against a person 
exists, the authority of the Court to try and 
determine the cause as against him is com- 
plete, and the mode which the Court adopts 
to bring that person before the Court affects 
the exercise of jurisdiction, and not its 
existence. I think this is clear from the 
numerous decisions which establish that the 
mere fact that summons is not served on the 
defendant does not render the judgment null 
and void. I cannot distinguish a case where 
summons is not served on the defendant 
from a case where notice under O. XXXII, 
r. 3 {4) is not served on the minor and on the 
guardian of the minor. The service of 
summons in one case and the service of 
notice in the other are but modes of exercise 
of jurisdiction when the Court has already 
acquired the authority to hear and deterr 
mine the cause. Nor does the contravention 
of the express provision of O. XXXII, r. 4 (3) 
deprive the Court of the jurisdiction which 
it has already acquired over the cause. 
There are numerous decisions in the books 
which establish that a judgment will not be 
regarded as a nullitv. although it has been 
rendered in direct contravenrion of statu- 
tory provision. It was held in Tasaiduk 



Vol* 71J INDIAN CASES. 711 


SATDEO NARAIN V, RAMAYAN TEWARI. 

Rasul Khan v. Ahmad Husain (6), that the 
non-compliance with the requirement of 
section 290 of the Code which provided 
that no sale shall take place until after 
the expiration of at least thirty days in the 
case of immoveable property, calculated 
from the date on which the copy of the 
proclamation has been fixed up in the Court- 
house of the Judge ordering the sale is a 
material irregularity, but that its effect 
is not to make the sale a nullit}’’ without 
proof of substantial injury to the judgment- 
debtor. In Malkarjun v. Narhari (7) the 
question which the Court had to decide was 
whether a sale which took place after notice 
had been wrongly served upon a person 
who was not the legal representative of the 
judgment-debtor's estate, could be considered 
a nullity. What happened was that after 
the death of Nagappa, the judgment debtor, 
the decree-holder aj3plied for execution of 
the decree against defendant Nagappa, 
deceased, by hisheir and nephew Ramalinga." 
As it happened, Ramalinga was not the heir 
of Nagappa, and he came and informed 
the Court that he was not the heir of Nag- 
appa, that the daughters of Nagappa were 
the heirs, and that he was not in possession 
of the estate of Nagappa. The Court in- 
formed him that the application was not 
against his property, but against the estate 
of the deceased, and that, if his property 
should be attached, he would have his 
remedy after attachment. And so the sale 
took place, and the property was purchased 
by the defendants, who happened to have 
a mortgage on the property. The suit 
in which the question arose was by the heirs 
of Nagappa, and it was a suit for redemption 
in which they ignored the fact that a sale 
had taken place and that, at that sale, the 
decree-holders had purchased the property. 
In order to succeed, it was necessary for 
them to establish that the sale was a 
nullity ; and the defendants contended that, 
however erroneous the order of the Court 
migiit have been in directing the sale of the 
property in a proceeding, not against the 


(6) 21 C. 66; 20 I. A. 176; 17 Ind. Jur. 534; 
6 Sar P. C. J, 324; Rafique and Jackson*s P. C. 
No. 131; lo Ind. Dec. (N. S.) 676 (P. C,). 

(7) 25 B. 337; 5 C. W. N. 10; 2 Bom. I#. R. 9^1 
27 1 . A. ii6; 10 M. I,. J. 368; 7 Bar. P. C. J. 7^ 
(PC.). 


heirs of Nagappa, but against strangers, tht 
Court acted with jurisdiction, and it could 
not be said that the sale was a nltlUty. 
The argument advanced on behalf of the 
defendants was upheld by the Judicial 
Committee. '' It is not disputed " said 
I/ord Hobhouse in delivering the judgment 
of the Board, that if the Court took pro- 
ceedings wholly without jurisdiction the 
plaintiffs would remain unaffected by them, 
and two of the learned Judges below go the 
whole length of affirming that the Execution 
Court had no jurisdiction. But a decree 
had been made, and partially, though to a 
minute extent, executed against Nagappa ; 
and his estate was liable to make good the 
balance. To enforce this liability was within 
the j urisdiction of the Court. If a j udgment- 
debtor dies before full execution of a decree 
the creditor may apply for execution against 
his legal representative. To receive that 
application is part of the Court's jurisdiction. 
In point of fact the application made was 
against ‘ the estate of Nagappa and in 
another column Ramling.ipa is named as 
his heir. The Court had jurisdiction to 
receive such an application and either to 
reject it as defective or to order some further 
proceedings. If Ramlingappa had actually 
been successor-in-title nobody could have 
objected to the regularity of the proceedings. 
If there had been a dispute who was heir 
or whether the i^roperty had or had not 
devolved upon the heir, it was for the Court 
to determine such matters for the ])urpo.se 
of the execution. If it had been found 
impossible to discover whether any represen- 
tative of the deceased was in existence, it 
was for the Court to say what steps should 
be taken. All these matters, which might 
involve questions of nicety, were for the 
Court to decide. It is clear that the juris- 
diction was not lost for the reason that 
the form of application might be open to ex- 
ception. How was it lost afterwards ? The 
Code goes on to say that the Court shall 
issue a notice to the party against whom 
execution is applied for. It did issue notice 
to Ramlingappa. He contended that he 
wai not the right person, but the Court 
having received his protest decided that 
he v^as the right person, and so proceeded 
with the execution. In so doing the Court 
was exercising its jurisdiction. It made 
a sad mistake, it is true; but a Court has 
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Jurisdiction to decide wrong as well as right. 
If it decides wrong, the wronged party can 
only take the course prescribed by law for 
setting matters right ; and if that course 
is not taken the decision, however wrong, 
cannot be disturbed. The real complaint 
here is that the Execution Court construed 
the Code erroneously. Acting in its duty 
to make the estate of Nagappa available 
for payment of his debt, it served with 
notice a person who did not legally represent 
the estate, and on objection decided that he 
did represent it. But to treat such an error 
as destroying the jurisdiction of the Court 
is calculated to introduce great confusion 
into the administration of the law. Their 
Lordships agree with the view of the learned 
Chief J ustice that a purchaser cannot possibly 
judge of such matters, even if he knows the 
fact ; and that if he is to be held bound to 
inquire into the accuracy of the Court's 
conduct of its own business, no purchaser 
at a Court-sale would be safe. vStrangers 
to a suit are justified in believing that the 
Court has done that which bv the directions 
of the Code it ought to do". In Hridyanath 
Roy v. Ram Chandra Barm Sarma (5) the 
question for the consideration of the Court 
was whether an order for withdrawal of a suit 
with leave to institute a fresh suit under O. 
XXI 11 , r. I of the Code where there is nothing 
to indicate that the Court was satisfied that 
the suit must fail by reason of some formal 
defect, could be regarded as an order without 
jurisdiction, and therefore, null and void. 
Mookerji, A. C. J., in delivering the unani- 
mous opinion of the Eull Bench, pointed out 
that what was done in the exercise of juris- 
diction could not be regarded as liaving 
l>2cn done without jurisdiction. It is need- 
less to pursue the subject any furtlier ; for, 
though a discordant note has been struck 
here and there, the Indian Courts have 
recognized the principle that disobedience 
of any particular provision of the Statute 
does not necessarily affect the jurisdiction of 
the Court to try and determine a suit. 

In England, a judgment against a minor 
in which the minor did not appear, and no 
guardian was appointed, is regarded as a 
judgment irregularly obtained, and the 
Court which rendered the judgment has 
power to set it aside and all subsequent 
proceedings for irregularity without going 
into the question . whether there was a 


defence on the merits. See Jarman 
Lncas (8), Lushington v. Sewell (9^. 
Hall v. Scotson (i /), But, under the Civil 
Procedure Code, no decree shall be reversed 
or substantially varied, nor shall any case 
be remanded, in appeal on account of any 

error., defect or irregularity in any 

proceedings in the suit not affecting llie 
merits of the case or the jurisdiction of the 
Court. " I am not overlooking the fact 
that section 90, Civil Procedure Code, deals 
with the ])()wer of tlie Court in appeal when 
any error defect, or irregularity in the 
proceedings is brought to its notice ; but I 
think that our Code has adoi)ted the principle 
that, where the question is not one affecting 
the jurisdiction of the Court, but one affecting 
the regularity of the proceedings, the Court 
will not interfere unless there is a defect 
on the merits. 

1 have said that the mere fact that the 
Court has disobeyed any particular provi- 
sion of the vStatute is not sufficient to establish 
that there was no jurisdiction in the Court 
to render judgment in the case. But where 
the disobedience leads to this result that, 
as a consequence of the disobedience, there 
is no proper party to the suit, the case is 
different. It is one thing to say that the 
Court has not adopted the appropriate 
procedure to require the attendance of a 
party before it ; it is another and a different 
thing to say that, as a result of the disobedi- 
ence of any particular provision of the 
vStatute, there is no proper party to a suit. 
The Court has no jurisdiction to render 
judgment against one who is not a party 
to the suit, though it has jurisdiction to 
render judgment against one who is a party 
to the suit, but who has not been brought 
before it by reason of the failure on the 
part of the Court to follow the particular 
procedure laid down in the Code. The one 
affects the existence of the jurisdiction of 
the Court ; the other affects the exercise of 
it. To take a simple case, a minor is not 
a party to the suit, unless he is represented 
in the record of tlic suit by a guardian 
competent to act as such. Where the 
record of the suit itself shows that the niiror 

(8) (1863) 15 c. B. (N. s.) 474; 33 b. J. C. P. I'jS; 

12 W. R. 2C2; 143 B. R. 870; 137 R. R. 612. 

(9) (1821) 6 Madd. 28; 56 E. R. 999. 

(10) (ii^ 53 ) 23 b. J. Ex. 85; 9 Ex. 238; 2 W. R, 
T03; 136 E* R» X02; 96 R R. 688, 
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is wholly unrepresented, or that he is re- 
presented by a guardian disqualified from 
acting as such guardian under the express 
provision of the Statute, the result is that 
the minor is not properly a party to the 
suit, and a judgment rendered against the 
minor is without jurisdiction and null and 
void. But where lie is properly a party 
to the suit, and he is projierly a party if 
he is represented in the record by a guardian 
not disqualified from acting, the jurisdiction 
of the Court to try and determine* the cause 
as against the minor is complete, and such 
jurisdiction will not he ousted on proof that 
the Court did not follow the appropriate 
procedure for the appointment of the guard- 
ian. In 1113’ opinion, it is the record of the 
suit that must decide the (piestion of jurisdic- 
tion ; and where the record, on the face of it, 
shows that the minor was properly a party 
to the suit, the judgment rendered in such 
a suit will not be declared a nullity in a 
collateral proceeding brought to iiiijieach its 
validit.v : though it may be set aside if it is 
shown that the defect or the irregularity 
in the proceedings affected the merits of the 
case between the ])arties. 

I think, this was tlie view of the Judicial 
Committee in the case of Waliun v. llauka 
B'^hari Pershad Singh (ill wdiicli, in 1113" 
opinion, is decisive of the case before us. The 
facts were these. In 187 ; a mortgage was 
executed by one Tilakdhari Singh in favour 
of Wahid AH to secure Rs. 8,000 advanced 
by the latter to the former. Tilakdhari 
rlied in 1880 and in i88r, Muhammad Zahurul 
Haq, the son of Wahid AH brought a suit 
upon the mortgage against the sons of 
Tilakdhari cf whom the ])laintiffs 
were minors. As a que.stion was raised 
whether the minors were in fact sued, it is 
material to set out how the defendants 
were cited in the cause title. The3^ were 
cited ds follows : ** Babu Gajadhar Pershad 
Singh, major son, and Musammat Moti Rani 
Koer, mother and guardian of Babu Sidhesser 
Pershad Singh, Babu Banke Bchari Singh, 
Babu Awadh Behari Singh and Babu Birj 
Behari Singh, minor sons, heirs of Babu 
Tilakdhari vSingh/' Section 443 of the Code 
provided that where the defendant to a 

(ill 30 C. 1021 at p. 1031; 30 I. A. 182; 7 C, W. 
N. 774; 5 Boin. I/. R. 822; 8 Sar, ?. C. J. 512 

C.). 


suit is a minor, the Court, on being satisfied 
of the fact of his minority, shall appoint 
a proper person to be guardian for the suit 
for such minor, to put in the defence of such 
minor, and generally to act on his behalf 
in the conduct of the ccse. ' No formal 
order appointing Moti Rani Koer as the 
guardian for the minors was drawn up by 
the Court, and there was no appearance 
in the suit itself by Moti Rani Koer on 
behall of the minors. On the cqth October 
3881 Muhaniniad Zahurul Haq obtained a 
mortgage-decree and subsequently purchased 
the share now sued for in execution of his 
decree. 

In 1807, the persons who were sued as 
minors in the mortgage action instituted a 
suit for a declaration that the mortgage- 
decree and the sale held in pursuance of 
the decree were null and void as against 
them and for recovery of possession of the 
share which liad jiassed at the auction-sale. 
The plaint stated that the mortgage in 
(luestioTi was improperly executed by Tilak- 
dhari Singh without legal necessity or 
justification, and for immoral purposes, 
and that whatever money he received under 
it was spent for such purposes, none of it 
being a]jpHod for the benefit of the family; 
that, at the date of the mortgage Tilakdhari 
and his branch cf the family formed 
part cf a joint family of which his elder 
brother, Baiju Singh was Karta or managing 
member, the plaintiffs being children of 
seven years and under, that the suit on the 
mortgage was prosecuted against the present 
plaintiffs without the appointment or pre- 
sence in the suit of any guardian on their 
behalf ; that none of the processes in the 
suit or in the execution of the decree was 
served upon them, or upon any guardian 
in their behalf ; or even upon their mother ; 
and that all the proceedings in the suit, 
including the sale, were fraudulent. It 
will be noticed that the plaint raised a 
defence to the mortgage suit on the merits, 
and contained an attack on the regularity 
of the proceedings adopted by the Court 
in the mortgage suit. The learned Subordi- 
nate Judge held that the mortgage was exe- 
cuted for the full consideration of Rs. 8,000 
and that the money was applied for family 
purposes and not immorally. He disbelieved 
the evidence of the plaintiffs as to the dis- 
sipated character cf 'filakdbari and 
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found that Tilakdhari was not 
joint with his brothers at the date of the 
execution of the bonds. He accordingly 
decided the merits against the plaintiffs, 
and came to the conclusion that there was 
ir) defence to the mortgage suit. On tbe 
question whether the minors were at all 
sued, he held that the suit was “ substantially 
directed against the minors and they cannot 
say that they were not parties to it. " On 
the question whether Moti Rani Koer was 
a proper person to be the guardian of the 
minors, he said that the minors were residing 
with her and that there was evidence that 
she preferred an appeal on their behalf. 
As this passage is open to misconstruction, 
it ought to be pointed out that the act of 
Moti Rani Koer in preferring an appeal on 
behalf of the minors to which the learned 
Subordinate Judge referred was an act in 
another proceeding altogether, and not in 
the ^ mortgage suit or in any proceedings 
arising out of the mortgage suit. As the 
view has been taken in some of the cases 
to which I shall presently refer that, though 
there was no formal order appointing Moti 
Rani Koer as the guardian of the minors 
for the suit, she actually appeared in the 
suit and took variotis steps for the protection 
of the minors, I have thought it necessary 
to examine the original record of the case 
brought by the minors to sec if there is any 
j ustification for the view in the evidence 
that was adduced in that case. I find that 
Moti Rani Koer did not enter appearance 
in the mortgage suit, and took no part in 
it either on her behalf or on behalf of the 
minors. There was no suggestion that she 
did enter appearance or in any way protected 
the interests of the minors ; but, as the 
learned Subordinate J udge pointed out, 
since there was no defence on the merits, 
‘'it cannot be said that her silence has 
prejudiced the plaintiff.'' In considering 
the question whether she was fit and proper 
person to act as the guardian of the minors, 
the learned Subordinate Judge pointed out 
that there was evidence that she had pre- 
ferred an appeal on behalf of the minors. 
On examining the record, I find that that 
appeal was preferred in an execution matter 
in which Ghamandi Singh, Harsiiewak 
Singh and others were decree-holders, and 
not in the mortgage suit which was a suit 
by Muhammad Zahurul Haq. Dealing next 


with the question whether the minors were 
properly represented in the mortgage suit, 
the learned >Subordinate Judge conceded that 
“ no formal order appointing the guardian 
was drawn up, " but he thought that “ the 
Court must be deemed to have sanctioned 
the appointment, as it had before it the 
names of the minors and of their mother 
as guardian ” and he came to the conclusion 
that, as there was no defence open to the 
widow, “it cannot be said that her silence 
has prejudiced the plaintiff. " In the result, 
he dismissed the plaintiff's suit. On appeal, 
the Calcutta High Court refused to consider 
the question whether there was any defence 
on the merits, for it came to the conclusion 
that, if the minors were not properly re- 
presented in the action, the decree was a 
nullity, and the minors could disregard it. 
Dealing with the question whether the 
minors were properly represented, the High 
Court said as follows : — “ Section 443 of the 
Code of Civil Procedure is imperative upon 
this point ; the Court after satisfying itself 
of the fact of minority, is bound to appoint 
a pro])er person to act on behalf of the 
minor in the conduct of the case. From 
the j)roccedings in the mortgage suit, it 
seems clear to us that the Subordinate 
Judge never directed his attention to the 
question of the minority of these defendants 
or to the appointment of a proper guardian 
on their behalf ; and there is nothing from 
which we can presume, as the lower Court 
his presumed, that the Court before which 
the mortgage suit was pending ever sanc- 
tioned, expressly or impliedly, the appoint- 
ment of the minors’ mother as their guardian 
ad litem . " The High Court accordingly 
allowed the appeal, and made a declaration 
to the effect that the share of the plaintiffs 
could not be properly held to be liable under 
the mortgage-decree, or to have passed by 
the sale. The defendants carried an appeal 
to the Judicial Committee and the Judicial 
Committee reversed the decision of the 
High Court, and restored that of the Sub- 
ordinate Judge. The Judicial Committee 
agreed with the ^dew of the High Court 
that the rules laid down in section 443 
should be strictly followed, but it did not 
agree with the view that a defect in following 
those rules was necessarily fatal to the 
proceedings. And dealing with the argu- 
ment that tbe minors were not properly 
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represented, the Judicial Coir.niittee said 
as follows : — ‘‘ It appears to their Lordships 
that they were effectively represented in 
that suit by their mother, and with the 

sanction of the Court There is nothinii; 

to suijgest that their interests were not duly 
l^rotected. The only defects that can be 
pointed out are that no formal order appoint- 
ing the mother of the now plaintiffs to be 
their guardian ad litem is shown to have 
been drawn up. ..It has not been shown 
that the alleged irregularities caused any 
prejudice to the present plaintiffs ; nor 
indeed could there well be any, since it has 
been found that the original debt was one for 
which the present plaintiffs were liable. 
Their Lordships are of opinion that the 
defects of jirocedure alleged in this case are 
at most irregularities which, under section 
578 of the Civil Proc(^dure Code, would not 
have furnished ground for reversing the 
proceedings in the former .^^uit, if they had 
been raised upon appeal in that suit I 
regard the deci'‘'ion of the Judicial Committee 
as establishing thaf the failure to comply 
with the provisions of section .^.43 of the old 
Civil Procedure Code is a defect of procedure 
which will not be fatal to the suit, tmless 
it is .shown that the defect or irregularity in 
the proceedings has affected the merits of 
the case. Section 578 of Act XIV of 1882 
corresponds to section gg in the present 
Civil Procedure Code. 

If, as the Judicial Committee has held, 
the failure to comply with section 443 of 
Act XIV of 1882 corresponding with O. 
XXXII r. 3 (i) is not fatal to the suit, on 
what ground can it be urged that the 
failure to comply with the provisions of O. 
XXXII, r. 3 (4) and O. XXXII, r. 4 
(3) will render the decree null and void, 
although it is shown that the failure to 
comply with those provisions has not affect - 
ed the merits of the case ? It is argued that 
these are new provisions, and that there 
are distinct prohibitions contained in these 
provisions. But there ivas just as much 
prohibition in section 443 of Act XIV of 1882 
as there is in O. XXXII, r, 3 ^4) and O. 
XXXII, r. 4 (3) of the new Cede. What 
reason is there for suggesting that, though 
the failure to comply with the provi.-dons 
of 0 . XXXII, T. 3 i)— section 443 of the 
old Act does not affect the jurisdiction of 
he Court, the failure to comply with the 


provisions of 0 . XXXII, r. 3 (4) and 0 . 
XXXII, r. 4 (3) does affect its jurisdiction ? 
All these diffeicnt provisions stand on the 
same footing and arc intended to secure 
a fair trial of the case where a minor 
is a party to the suit. The argument, in my 
opinion, proceeds on a fundamental mis* 
conception that that which is, or ought to 
be, an exercise of jurisdiction is prerequi- 
site to the existence of jurisdiction. As 
a distinguished American writer has said : 

But if a judgment is rendered by a Court 
having jurisdiction of the parties and sub- 
ject, it is held, by the great preponderance 
of authorities, that it will not be void be- 
cause the defendant was an infant and no 
guardian ad r'fcm was appointed, although 
it will be iiregi'lar and liable to reversal 
or voidable on a proper proceeding for that 
purpose, Thejiheory is that the appoint- 
imnit of a guardian is not a prerequisite 
to the jurisdiction of the Court. (See 
Black on Judgment, ^^olume T, section 193). 
If it were not for the opinion expressed 
by a learned and distinguished Judge, I 
should have said without hesitation that 
the decision of the Judicial Committee 
in the case to wdnch I have referred is 
decisive of this case. 

In Bal Kisih'ii Lai v. Topeswar Shigh (12) 
Mookerji, J. (sitting with Carnduff, J,) 
tock view that a decree passed in a suit 
to enforce n mortgage executed by the 
i'pilier was a nullity so far as the minor 
son was concerned if the father were appoint- 
ed guardian ad I item without his consent 
and he did not appear in the sn.it and pro- 
tect tlie interest of the minor. The learned 
Judge distinguished the case of Walian v* 
Banke Brhari Per shad Singh (ii) and 
thought that the case of Khiarajmal v. 
Daim (13) was applicable to the facts of the 
ca.se. The ground of distinction, according 
to the learned Judge, is this, that whereas 
in Walian s case {12) the minor was pro- 
perly represented on the face of the record 
by a competent guardian, hi the case before 
him the minor w^as rot so represented. 


(12) 1.^ Ind. Cas. 845; 15 C. L. J. 446; 17 C. W. 
N. 219. 

(13) 32 C, 296; 0 C. N. 201; 2 A. L* J. yit 
7 Bom. L. R. i; I C. L. J. 584; 3^ A. 23; 8 Sar. 
P.C. J. 734 (P- C.). 
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With all respect, I am unable to take this 
view. It is quite true that, in the case 
before his Lordship, the father did not 
intimate his acceptance of the office of 
Ihe guardian ad litem \ but neither did 
Uie mother in Walian*s case (ii). The 
record in each case showed on the face 
of it, that a guardian ad liiem had been 
appointed for the niinons, but in neither 
of the cases did the guardian ad litem 
actually appear and contest the suit on be- 
half of the minor. The only distinction 
which can be suggested is that in Malian's 
case (ii) it was the mother who was .appoint- 
ed the guardian ad liiem, whereas in the case 
before his Lordship the father who had 
executed the mortgage-bond was so ap- 
pointed. Mr. Justice Mookerji thought that, 
tn^-re being a conflict of interest between 
the father and the son, it was not competent 
to the Court to appoint the father as the 
guardian for the minor son. With great 
respect to the learned Judge, I am quite 
unable to take this view. A person is said 
to have an interest adverse to that of an- 
other when one interest is capable of being 
enforced against the other. In a parti- 
tion action, the interest of the father is 
clearly adverse to that of the son. But 
in a suit to enforce a mortgage-bond exe- 
cuted by the father, it is difficult to see 
how the interest of the father can be regar- 
ded as adverse to that of the son. It is 
quite true that in such a suit it is open to 
the son to question the validity of the mort- 
gage -bond. but such a defence is clearly 
in the interest of the father, for if the 
defence succeeds, the bond as a whole must 
fail. The case of Khiarajmal v. Daim (13) 
is, in my opinion, a different case. The 
facts of that case were these. By certain 
transactions, certain properties became vest- 
ed in the following persons in definite 
shares : Nabibakhsh and bis brother Ali- 
bakhsh, Naurez, Bugro, Sanwan and Khan 
Mohammad. In 1874 two mortgages were 
executed by them, one in favour of Tek- 
chand and his partner Kodunial, the prede- 
ces.sots-in-title of the defendants, the other 
in favour of Tekchand, Kodumal and Wali 
Earn. Between 1874 and 1878, the follow^- 
ing changes took place in the family of the 
mortgagors, Naurez died leaving a widow 
and four childeren including Amirbaksh, 
Khan Mohammad died leavipg seven 


children including Kadurbaksh. and 
Sanwan died leaving a widow and four 
children including Sumar. On the 4th 
June 1878, the following transactions 
took place, first, Nabibakhsh on behalf 
of himself and Alibaklish executed a mortgage 
of a moiety of the property in favour of 
Kodumal and Tekchand by which the debts 
created by the previous mortgages of 1874 
were satisfied so far as Nabibakhsh and 
Alibakhsh were concerned ; secondly, Ka- 
durbaksb, one of the childern of Khan 
Mohammad, purported to convey the share 
of Khan Molaammad in the property which 
he described as his share to Bugro in 
consideration of a sum of money which 
was taken to be “ his share ” of the mort- 
gage-debts created by the two mortgages 
of 1874 which Bugro agrees to pay; thirdly, 
Bugro, Sumar, one of the children of 
Sanw'an and Amirbakhsh, one of the child- 
ren of Naurez, purported to mortgage 
the other moiety of the property lo Kod'u- 
mal and Tekchand, by which llie debts 
created by the mortgages of 1874 w'ere 
satisfied so far as Naurez, Khan Mohammad, 
Sanwan and Bugro were concerned. It 
will be noticed that, by the transactions 
of 1878 the entire sixteen annas of the prop- 
erty passed into the possession of Kodu- 
mal and Tekchand as mortgagees. In 
1878 sometime before the execution of 
the mortgages, Kadumal and Tekchand com- 
menced a suit (Suit No 160 of 1878) against 
“Naurez deceased by his legal represen- 
tative, Amirbakhsh, by his guardian, his 
uncle Alahnawaz ” and certain other per- 
sons to recover a sum of money on settled 
account. It will be noticed that the suit 
was neither in form nor in substance a suit 
against Amirbakhsh. The suit was against 
the estate of Naurez, and Amirbakhsh 
as one of the five heirs left by Naurez could 
not be said to represent the estate of Naurez 
nor could the share of Amirbakhsh be pro- 
ceeded against in the suit, for, as I have said - 
the suit was not against Amirbakhsh per- 
sonally. That suit was compromised for 
the sum of Rs. 519, and default having been 
made, the land standing in Naurez's name 
was sold to Ubhoromal who transferred 
it to Darianomal. One of the questions 
which the Judicial Committee had to consider 
was whether the equity of redemption which 
belonged to the estate of Naurez was effeg 
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tiycly sold in a suit to whidi the estate 
of Nauroz was not a party. It nia}’^ be 
m::ntioned that Darianomal was the 
Gomasta of the linn of Kodumal and Tek- 
chand and was their benamidav in the pur- 
ciiase. In 1879 another suit was conirneiiccd, 
this time by Waliram against Nabibakhsh, 
Bugrc\ vSuinar, Kadurbakhsh and Amir- 
bakhsh described as “a minor aged about 
years, legal representative of Naurez 
deceased, by his guardian, his uncle Alah- 
nawaz to recover a sum of money in res- 
pect of his share of the sum due under the 
mortgage to himself and his partners of 1874. 
It will be remembered that the mortgage 
in question had been executed by Nabi- 
bakhsh (on behalf of himself and his 
brother Alibakhsh), Naurez, Bugro, Saiiwan 
and Khan Mohammad. The suit as con- 
stituted could not be regarded as a suit 
against Sanwaii, Khan Mohammad and 
Naurez, since at the date of the institu- 
tion of the suit they were already dead, 
and the legal representatives in whom 
their respective estates had vested were 
not cited as defendants in the action. So 
far as Alibakhsh is concerned, he was 
properly represented in the action b}’ Nabi- 
bakhsh who had executed the mortgage 
on behalf of Alibakhsh as well as of 
himself. And though Alibakhsh was living 
and was not cited as a defendant, no objec- 
tion could be taken to the constitution 
of llie suit so far as he was concerned. 

Tlic i)rocecdings in the suit were some- 
wliat extraordinary. The names of vSmiiar 
and Kadurbakhsh were struck off from 
the record of the suit, and on an apxdica- 
tion by Waliram, Nabibakhsh, Bugro and 
Alaiiuawaz, the matters in dispute were 
referred to the arbitration of Kodumal, 
the partner of Waliram. Shortly after- 
wards Nabibakhsh died, and his heirs 
were pro])erly brought on the record ; but 
the deatli of Nabibakhsh had a material 
effect on the constitution of the suit in 
regard to Alibakhsh. Alibakhsh, as I have 
said, was not a party to the suit ; but 
Nabibaklish had executed the mortgage on 
his behalf, and, as the Judicial Committee 
pointed out, it might be possibly held that 
Nabibakhsh’s authority extended to repre- 
senting Alibakhsh in Waliraiu’s suit. But 
by no possibility could it be considered 
that he was represented by the heirs of the 


deceased brother. The arbitrator in due 
course made his award by whicli ne directed 
that Waliram should recover a ctnn of 
money from Bugro and from the estates ox 
Nabibakhsh, vSanwnn, Khan Mohammad and 
Naurez respectively in certain instaliiients, 
and the Judge pa'^sed a decree in terms of 
the award. It will be noticed that there 
was no decree against Alibakhch, and the 
decree as against the estates of San wan, 
Khan Mohammad and Naurez was open 
to the objection that those estates were 
never sued. Execution followed the decree, 
and the properties, the subject of the 
mortgage (except a particular item 
which was taken to belong to Naurez and 
which was sold in execution of Tekchand 
and Kodumabs decree hereinbefore stated) 
were sold to Darianomal, the henamidar 
of the firm of which Tekchand and Kodu- 
mal were the partners. Thus the equity 
of redemption in the mortgaged properties 
apparently passed to the mortgagees as 
a result of the two execution sales. 

The suit ill which the question of the 
validity of the execution sales was raised 
was instituted by Alibakhsh, by the heirs 
of Nabibakhsh, by the heirs of Naurez, 
by the heirs of Sanwan, by the heirs of 
Khan Mohammad, and by the heirs of 
Bugro. and the suit was one for the redemp- 
tion of the mortgages. Bugro, it appears, 
had died prior to the institution of the re- 
demption action. The question which the 
Judicial Committee had to consider was 
whether the equity of redemption not 
only purported to be, but was in fact, 
sold under the money-decrees. Their Lord- 
ships conceded that the sales could not be 
treated as void on the ground of any mere 
irregularities of procedure in obtaining 
the decrees or in the execution of them, 
but they were of opinion that the Court 
had no jurisdiction to sell the property of 
persons who were not parties to the suit 
or properly represented in the record. 
There is no doubt v/hatever in my mind 
thatwhatthe Judicial Committee did con- 
sider was whether the record itself showed 
that the suit had been brought against the 
persons against whom the decrees were ob- 
tained not whether, apart from the record, 
the suit could be regarded as a suit against 
those persons, having regard to the rules 
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of procedure laid down in the Code 
or recognised by the Courts. 

The Judicial Committee considered the 
case of each of the mortgagors separately, 
and found that the estates both of Nabi- 
bakhvSh and Bugro were sufficiently re- 
presented for the purpose of the suit, and 
that their shares of the equity of redemp- 
tion in the property sold in execution of the 
decree obtained by Waliram were bound by 
the sale and were, therefore, irredeemable. 
In regard to Alibakhsh, the Judicial 
Committee pointed out that he was 
not a party to the suit and that there was 
no decree against him. and that conse- 
quently the Court had no jurisdiction to 
sell his share. In regard to Sanwan and 
Kdian Mohammad, the Judicial Committee 
had no difficulty in holding that their sliares 
did not pass by the sale. In the first 
place, their estates were not represented 
in action, in the second place, Suinar 
(one of the heirs of Sanwan) and 
Kadurbakhsh, (one of the heirs of Khan 
Mohammad) who were sued in their per- 
sonal capacities, were dismissed from the 
suit, and they were in no sense parties to 
the suit when the decree was passed against 
them. There is no difficulty in under- 
standing the decision so far, but from 
what their Lordships said in regard to Amir- 
bakhsh, one of the heirs ofNaurez,.it has 
been assumed that the Judicial Committee 
has decided that a decree obtained against 
a minor without a proper appointment 
of a guardian is a nullity so far as the minor 
is concerned. In my opinion, no such 
conclusion can be based on what was actual- 
ly decided in the case, though there are ob- 
servations in the judgment of Lord Davey 
which may support the contention. In order 
to understand the point, it is necessary to 
repeat that Amirbakhsh was a party to 
both the suits, not in his personal capacity 
but as the legal representati\’e (d Naurez. 
Now, Naurez had left a widow and four 
children, all of whom were his heirs under 
the Muliammadan Law, and by no possi- 
bility could it be considered that the 
estate of Naurez was all represented in the 
actions. This, in my opinion, was the basis 
of the decision of the Judicial Committee, 
though i was pointed out by Lord Davey 
that Alahnawaz was not the guardian of 
Amitbakhsh and had never been appointed 


as such by the Court. It was for ihis 
reason that the Judicial Committee discussed 
the question whether the estate of a 
deceased debtor could be represented by one 
member of the family. In dealing with 
this question, the Judicial Committee said 
as follows : — “ The Indian Courts have 
properly exercised a wide discretion in 
allowing the estate of the deceased debtor 
to be represented by one member of the 
family and in refusing to disturb judicial 
sales on the mere ground that some members 
of the family, who were minors, were not 
made parties to the proceedings, if it appears 
that there was a debt justly due from the 
deceased, and no prejudice h shown to the 
absent minors. But these are usually ca.se5 
where the ])erson named as defendant is 
de facto manager of a Hindu family proper- 
ty, or has the assets out of which the decree 
is to be satisfied under his control.'* After 
distinguishing the case of Malkarjan v. 
Narhari (7) on the ground that there was 
a decision in that case, an erroneous 
decision, it is true, but still a decision to the 
effect that execution could proceed, although 
the estate of the deceased debtor was not 
represented in the execution proceedings, — 
their Lordships stated their conclusion 
in these words : “Their Lordships think that 
the estate of Naurez was not represented 
in law or in fact in either of the suits, and 
the sale of his propert}'^ was, therefore, with- 
out jurisdiction, and null and void. Nor 
can they hold that the share of Amirbakhsh 
himself in his father's estate was bound." 
I think it follows from this passage that 
what the Judicial Committee actually 
decided wa'; that the sale of property belong- 
ing to a person or to an estate in execution 
of a decree in a smt in which that person 
or that estate is not represented is without 
jurisdiction, and null and void. As the 
last sentence in the passage cited is open to 
some misconception, it ought to be pointed 
out that Amirbakhsh was not the debtor 
and that he could not in law, and was 
in fact, sued in his personal capacity, and 
that qua his own share in the property 
inherited by him, he was in the same posi- 
tion as if he was not a party to the suit. 

It was strongly pressed befo e us that 
Lord Davey was undoubtedly impressed 
by the fact that Alahnawaz was not the 
guardian of Amirbakhsh and was not 
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appointed as such by the Court. That 
undoubtedly is so, but, so far as this point 
is concerned, the case cannot be distin- 
guished from the case of Walian v. Bankc 
Behari Pershad Singh (ii) which was cited 
before their i^ordships, but which was not 
referred to in the judgment of l,o.d 
Davey. In Walian s case (ii) as in Khiaraj- 
md's case (13) a person appeared in the 
record as the guardian ad litem of the 
minor, but neither in Walian s case (ii) nor 
in KhiarajmaVs case (13) was that person 
appointed as such by the Court. The only 
difference between the two cases is this, 
that whereas in Walian s case (ii) the 
guardian never appeared in the proceedings 
to protect the interest of the minor, in 
Khiayajmais case (13) lie did appear in 
one of the suits to refer the inatler in 
dispute to the arbitration of a certain 
person, in the other suit, to coinproniise 
the claim for a certain vSUiii of money. 
In Walian s case (ii) the defect was re- 
garded, not as affecting the jurisdiction of 
the Court, but as a defect or irregularity 
in the proceedings in the suit which would 
not affect the decree unless it affected the 
merits of the case. 1 cannot read the 
decision in KhiarajmaV s coese (13) as laying 
down the contrary proposition, unless the 
Judicial Committee has said so in express 
words. In my opinion, the actual decision 
in KhiarajmaL's co,sc (13) does not support 
the conclusion at which Mr. J ustice 
Mookerji arrived in the case cited. 

The only other case which I propose to 
discuss is the case of Ananda Prasad 
V. Upendra Nath De (14). In that 
Case Mr. Justice Mookerji laid down that 
where a person has been appointed guar- 
dian without his consent in contravention 
of the express direction of O. XXXII, 
r. 4 (3), the infant is not represented and 
a decree made in a suit so constituted has 
no binding effect upon him ; and the learn- 
ed Judge referred to three decisions of 
the Judicial Committee so supporting his 
view. The cases referred toby the learn- 
ed Judge are Khiarajmal v. Daim (13), 


(14) 65 Ind. Cas. r8; 34 C\ L, J. 293 20 C. W. 
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Rashid-un-nisa \ . Muhammad Ismait Khan 
(15) and Pariah Singh v. Bhabuti Singh (ib). 
I iiave already dealt with the first of these 
cases, and it is unnecessary to deal with 
it again. The second mentioned case is 
an authority for the proposition that a 
married woman is disqualified under section 
457 of the Code from being appointed 
guardian for the suit, and that where a 
married woman is appointed guardian 
for the suit, the position is just the same 
as if the minor were not a party to the suit. 
It is not an authority for tlie proposition 
that “ when a person has been appointed 
guardian without his consent the infant 
is not represented and a decree made in 
a suit so constituted has no binding effect 
upon him.” It may be said that the pro 
hibition contained in section 457 of the old 
Code stands on the sanu* footing as a pro- 
hibition contained in O. XXX II. r. 3 fq) 
or a prohibition contained in Order XXXII, 
r. 4 (3). But, as has been pointed out, 
it is oftcai a matter of .sonu' nicety to draw 
a distinction })etween the existence of 
jurisdiction and the exercise of jurisdic- 
tion. It may be said that the Court has 
no jurisdiction to pass any order against a 
minor unless the minor is represented in 
the record b}* a guardian competent to 
act as such ; and that where the record 
itself shows that the minor is not properly 
represented , the effect is the same as if the 
minor were not a party to the suit. The 
record, in my opinion, is in each case de- 
cisive of the question. There is clearly 
a distinction between a case where a per- 
,son disqualified from acting as guardian 
is so appointed and a case where a person 
competent to act as guardian is so appointed, 
though without the express consent of the 
guardian. In the one case, the record 
on the face of it shows that the represen- 
tation is bad, in the other case the record 
on the face of it shows that the represen- 
tation is complete. In my opinion, the 
Judicial Committee cannot be taken to 

(15) 3 lud. Cas. 804; 31 A. 572; 13 C. W. N. 
1182; 10 C. E. J. 318; 6 A. L. J. 822; II Bom. E. R. 
(225; 6 M. L. T. 279; 19 M. h J. 631; 36 1. A. 168 
(P. C.). 

(16) 21 Ind. Cas. 288; 35 A. 487; 17 C. W. N. 
1165; 40 I. A. 182; (1913) M W. N. 785; 14 M h T. 
299; 25 E. J. 492; IX A L. J. 901; 16 O, C. 24;;, 

C. L J. 384; X 5 Bom. h. R. 1001 (P. C.), 



720 INDIAN CASES. [1923 

SATDEO NARAIN V. RAMAYAN TEWARI, 


have expressed any disapproval ot Walian's 
vase (iij which was cited before their 
bordships, but which was not referred to 
in the judgment. 

The last mentioned case is clearly dis- 
tinguishable. The facts were these. One 
Raja Balbhadar Singh died leaving two 
minor sons, Pratab Singh and Abliaran 
Singh, who were the plaintiffs in the action. 
The defendant Bhabuti Singh assumed to 
act as the guardian of the minors and as 
the manager of their property. Certain per- 
sons, who maybe conveniently referred to 
as the vendors, sold certain properties to 
certain other persons who may be referred 
to as the vendees. Both the x>l^^iRti(Ts and 
Bhabutti Singh had right of pre-emption 
in the properties sold, plaintiff's rights 
being superior to that of Bhabuti in one of 
the properties sold, and in the other their 
rights were equal to that of Bhabuti. It 
is obvious that there was a conflict of in- 
terests between the plaintiffs and their 
guardian Bhabuti. On the 26th June iHqc), 
Bhabuti on his own behalf brought a suit 
to pre-empt and made the vendors and the 
vendees defendants to the suit. On the 5th 
August 1899, Bhabuti Singh caused the new 
plaintiffs to be added as defendants to his 
suit. According to the amended plaint, 
the new plaintiffs under the guardiansliip 
of Hari Pershad were added as defendants 
under an order, dated the 5th August 1899. 
The Judicial Committee found, first, that 
Hari Pershad was a creature of Bhabuti 
and acted throughout in the interest of 
Bhabuti, and, secondly, that “the amend- 
ment of the plaint adding Partap Singh 
and Abharan as defendants was not attested 
by the signature of the Judge." It will 
be remembered that in Walian's case (ii), as 
the Judicial Committee took pains to point 
out, the Court admitted the plaint in 
which the mother was described as guar- 
dian, " and in its decree it so described 
her. " Now, the distinction between this 
case and Walian's case (ii) is this, that, 
whereas in this case no one appeared in 
the record itself as the guardian of the 
minor, for the amendment of the plaint 
was not attested by the signature of the 
Judge, in Walians case (ii) the mother of the 
minor appeared in the record with the 
sanction of the Court ns the guardian of 
the tuiuor* Now, it is impossible to have 


recourse to the doctrine that the Court 
by implication sanctioned the appointment, 
if the record itself is silent about the 
appointment, and, as I have shown, their 
Lordships took pains to j)oint out that the 
amendment of the plaint adding Partap 
Singh and Abharan as defendants was not 
attested by the signature of the Judge. 
The position then is the same as if they were’ 
not i)arties to the suit and the consent 
decree which was ultimately i)assed was 
a nullity so far as they were concerned. 

The other matter which the Judicial 
Committee had to consider was the com- 
promise of another suit which Bhabuti 
caused Hari Singh lo 11 le on behalf of the 
new plaintiffs. That vvas also a suit to ])rc- 
empt the same pro] 3 erties against the ven- 
dors and the vendees, and Bhabuti caused 
himself to be added as a defendant. After 
compromise of his own suit, lie caused 
Hari Parshrid to present an application 
on behalf of the minors asking for leave 
to withdraw tlve suit on the ground that 
the matter had already been settled bet- 
ween the parties. The Judicial Committee 
pointed out that the Court was not informed 
that in the suit in which the comx)romii:e 
was entered — the suit of Bhabuti — the minors 
were not represented in law, nor was it 
informed that the compromise was entered 
into without the U‘ave of the Court first 
having been obtained. According to the 
decision of the Judicial Committee in the 
case of Manohav Lai v. Jadniuith Singh 
(ly) the compn^mise v/as entirely void as 
against the minors, and the Judicial Com- 
mittee came to the conclusion that on that 
ground the minors were entitled to have 
the decree dismissing their suit set aside. 
The whole decision of the Judiciiil Com- 
mittee shows that there was fraud from 
start to finish, and that the irregularities of 
the iirocediire affected the merits of the 
case. It is material to point out that 
the Judicial Committee made a distinction 
between the compnmiise decree in Bha- 
buti’s suit, and the order of dismissal of 
the jffaintiff’s suit. The comjiromise 
decree they regarded as void on the ground 


(17) 33 !• L , 128; 8 Hotti, L. R. 489; 4 C. L. J 8 
10 C. W. N. 898; 9 O, C. 219; I M. ly. T. 210; j 0 
M, h. J, 29X; 3 A* L J. 710; 28 A, 5S5 (?. C). 
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that the minors were not parties to the 
.suit and v/tu*e not rej^resented in the record 
by a guardian. The order ot dismissal 
of the fdaiiitiff’s suit they regarded as 
voidable on the ground that the Court was 
not informed of various matters which 
it was entitled to know when it w^as asked 
to sanction the withdrawal of the suit 
brought hy the minors. I cannot regard 
the dccif^ion of the Judicial Committee 
as a decision to the effect that “ when a 
pcTsoii has been ajjpointed guardian ‘vilh- 
out his consent, the infant is not represented 
and a decree made in a suit so constituted 
has no binding eliect on him.’' 

While the three cases relied on by the 
learned and distinguished ] udge do not sup- 
port the conclusion at which he arrived, the 
decision in Walian s case (11), in niv opinion, 
is conclusive of the matter. With 
reference to Woiliaiis case (ii) the 
learned Judge said as follows:— “As 
appears from the judgment cf the Judicial 
Comniitt<‘(-‘ in that cas:. the mother 
v/ho had been proposed for appointment 
as guardian of her minor son had entered 
appearance and acted throughout the trial 
of the suit. ISo trace, however, could 
be found on the record of a formal order 
for her appointment as guardian Hiem, 
The Judicial Committee held in substance 
that the absence ot a fcrmal order of ap- 
pointment as guardian is nc»t fatal to the 
validity of the proceedings, where the pro- 
posed guardian has in fact appeared and 
acted on behalf ot 11 le minor." With all 
respect, this is a wholly inaccurate state- 
ment of wdiat was decided in Walian' s case 
(ii). There is no suggestion anywhere in the 
judgment of the Judicial Committee that 
the proposed guardian had entered appear- 
ance or had taken any part in the trial on 
behalf of the minor , nor, indeed, could 
there be such a suggestion ; for, in truth, 
as the judgment of the >Subordinate Judge 
shows and as an examination of the record 
of that suit establishes beyond doubt or 
controversy, the guardian, did not enter 
appearance, nor did she take any part in 
the trial at any stage. In fact, she was 
wholly ‘'silent," as the vSubordinate Judge 
pointed out, and the only question which 
the Trial Court and the Judicial Committee 
considered was whether her silence had 
prejudiced the mmorst Their Kordships did 

46 


indeed say that the my.norA ' were effectively 
represented in that suit by their mother 
and with the .sanction of the Court," but 
it is to the state of the record that those 
observations were directed. That this is 
.so will appear clearly from an examination 
of the earlier part of the judgment where 
their Lordships, after agreeing with the 
vSubordinate Judge that no order appoint- 
ing the mother as the guardian ad litem 
was ever drawn up, proceeded to say as 
follows : “ An examination, however, of such 
jirocecdings in that suit as are forthcoming 
shows that the Court admitted the plaint 
in which the mollicr was described as guard- 
ian ; that in its decree it so described 
her ; and that similar language was used 
in the execution proceedings." There esu 
be no doubt whatever that all that the Judi- 
cial Committee considered was whether 
she WMS described as the guardian of the 
minors in the proceedings of the suit and 
of the execution. It is one thing to say 
that the mother appeared in the proceed- 
ings ol thc‘ suit as the guardian of the minors, 
it is another thing to say that she entered 
appearance in the suit and acted through- 
out the trial of the suit as the guardian 
of the minors. 

I have examined the whole subject 
with some care, because, in iny experience, 
the subordinate Courts, through cnrele.ss- 
ness or negligence, are constantly disregard- 
ing the provisions of O. XXXII, r. 3 
(4) and O. XXXIl, r. 4 (3) to the serious 
embarrassment of the course of justice, and 
questions are frequently coming before 
us whether, in such circumstances, the 
decree should be regarded as null and void. 
T cannot ovcilook what the Judicial Com- 
mittee pointed out in Walian's case (ii) that 
it is one thing to impress upon all the Courts 
in India the importance of following 
strictly the rules laid down in the sections 
referred to, and that it is quite another 
thing to say that a defect in following those 
rules is necessarily fatal to the proceedings. 
I have come to the conclusion that the 
question of jurisdiction stands apart from 
the question of a defect in following 
these rules, and that, on a question of juris- 
diction the actual record or the proceedings 
of the suit should in each case be decisive. 
In other words, where oa the face of the 
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record a person qualified to act as the guard- 
ian appears as a guardian of the minor 
for the suit, the Court has no power in an- 
other suit brought for the purpose of impeach- 
ing the validity of the decree to exainiiie 
the evidence in order to see whether notices 
under O. XXXll, r. y, (4b were in fact, 
served, or whether the iiersou nominated as 
guardi-an did consent to act as guardian or 
whether the Court did express!}’ appoint 
such person as the guardian for the suit, 
unless it is shown that the defect in follow- 
ing the rules has affected the merits of the 
case. But where the record, on the face 
of it, shows, that the minor was not rejire- 
sented by a guardian for the suit, or was re- 
presented by a guardian disiiualified 
under the express provisions of the .Statute 
from acting as guardian, the position is 
the same as if the minor were not a party 
to the suit, and the judgment rendered by 
the Court is without jurisdiction and null 
and void. 1 think the decisions of the 
Judicial Committee support the conclu- 
sions at which I have arrived. 

In the present case, as I have shown, 
the present plaintiff had no defence to the 
suit in which he was cited as defendant. 
He was represented throughout in the 
proceedings of the suit by a guardian com- 
petent to act as such. That being so, it 
is impossible to hold that the decree passed 
against him in the mortgage suit and the 
sale held in pursuance of that decree 
are null and void. 

I would dismi.ss this appeal with costs. 
The cross-objection is allowed. 

Adami, J.— I agree. 
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Preseni: — Mr. Justice Abdul Kaoof and 
Mr. Justice Moti Sagar. 

The ZAMINDARA BANK. .miKRPUR 
KAI.AN, 'rHKOi.mn SHAH MUHAMMAD 
AND OTHERS— Defendants— A ppEU.'tNT.s 
versus 

.‘sUBA— Peaintiff— Rfspondkn’t. 
Co-nf^crntioc Sociclics Aii {I I of iqi 2), s. 43 — 
fMmri under 13 — Dispute between sfci.do 
and member — J unAdictiov of Civil Courts— ICm' ay 
— Construction of SicttuUs, 

Thu rules framed bv the Tnnjnb <''ioveriiinc''’.t 
niuh-r s(‘clh>ii -| (d the Co-')perative Soeietic'D A t 
Jav down the proeetlure to be adopted in ease of 
a ilispnti* bct\veen a .‘oeiety anti a member and the 
remedy provided bv the rules in the filnpe of a 
relercTicc to the Registrar Lakes away bv necessary 
implication ^he common l.aw remedy’ by way c.f 
an action in the Civil Courts, fp. 7J4, col. i.j 
The object of the Co-operative vSocieties Act 
is to encourage thrift, self-help and eo-operaticn 
among agriculturists, arti.san.s and persons of limited 
means, and it will be impos«il)le to attain these 
objects if these people for the settlement of their 
disputes have necessarily to undergo all the 
troubles and worries of an expensive litigation. 
iP- 7-!4. col. I.] 

Statutes imposing restrictions on the subject's 
rights should be strictly construed and such 
restrictions .should not be extended beyond what 
the words used actually cover, [p. 724, col. i.] 
Miscellaneous second appeal from an 
order of the District Judge, Ludhiana, 
dated tlic 25th January 1922, reversing 
that of the Munsif, First Class, Ludhiana 
dated the 17th June 1921. 

Lala Badri Das, R. B., for the Appellant. 
Mian Abdul Aziz ^ for the Respondent. 
JUDGMENT. — This appeal which raises 
an important question of juiisdiction 
arises out of a suit for a declaration that 
certain bonds alleged to have been executed 
by the plaintiff in favour of defendant No. 
(i) were not executed by him and that they 
were forgeries. The defendant, relying upon 
certain rules framed by the Local Ciovern- 
ment under the authority of section 43 of the 
Co-operative Societies Act, pleaded that the 
Civil Court had no jurisdiction to hear and 
determine this suit, and that the only remedy 
open to the plaintiff was by way of a reference 
to the Registrar who could either decide 
the dispute liimself or refer it to the arbi- 
trament of one or more arbitrators whose 
decision is £nal| and not Ua1t>le to be quee* 
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tioned in a Civil Court except on proof of 
the receipt of a corrupt gratification by the 
latter. This plea was given effect to by 
the Court of first instance, but ilid not 
find favour with the District J udge who on 
appeal came to the contrarv conclusion, 
and rcmajided the case for decision on the 
merits. The defendant has now preferred 
a second appeal to this Court, and the sole 
point involved for determination here is 
whether the District Judge was right in 
holding that the suit v/as cognizable hy a 
Civil Court. 

Rule 1 8 of the Rules made by the Tocal 
Government under the Co-operative Societies 
Act (])ublished in Punjab Government 
Gazette, dated the 23rd June 1917) and 
invoked by the defendant in suppoii: of his 
contention is in the following terms : — 

(/?) An}^ dispute concerning the business 
of a Co-operative Society between members 
or past members of the society or persons 
claiming through them, or betw'een a mem- 
ber or past member or persons so claiming 
and the Committee or any officer shall be 
referred to the Registrar. Reference may 
be made by the Committee or by the Society 
b}^ resolution in general meeting or by any 
party to the disimte, or if the dispute con- 
cern a sum due to the society by any mem- 
ber of the society. 

(b) The Registrar may either decide the 
dispute himself or appoint an arbitrator or 
refer it to three arbitrators, of whom one 
shall be nominated by each of the parties 
and the third shall be nominated by the 
Registrar and shall act as Chairman. When 
aii3^ party to a dispute fails to nominate a 
suitable arbitrator within 15 days the Re- 
gistrar may make the nomination. No legal 
practitioner may be nominated as arbi- 
trator by any party. 

(c) In such a proceeding the Registrar 
or arbitrator shall have power to adminis- 
ter oaths, to require the attendance of 
parties and witnesses, and to require the pro- 
duction of all necessary books and docu- 
ments, by a summons delivered orally or 
sent by hand or by registered post or through 
the nearest Civil Court having jurisdiction 
in the area in which the society operates 
and shall further have power to order the 
expenses of determining the dispute to be 
paid dther out of the fuuds of the society 


or by such party or parties to the dispute 
as he may think fit. 

(d) The Registrar or arbitrator shall 
hear the evidence of the parties and wit 
nesses who a' tend, and upon that evidence 
„and after consideration of any documentary 
evidence produced by either side, a decision 
or award shall be given in accordance with 
justice, equity and good conscience and 
shall be reduced to writing. In the absence 
of any party, duly summoned to attend, 
the dispute may be decided against him in 
default. Where three arbitrators are 
appointed, the opinion of the majority 
shall prevail. 

(e) Any person duly summoned by the 
Registrar or arbitrator to appear before him 
or to produce any document and failing to 
do so shall be liable to the penalties pres- 
cribed in paragraph 7 (2) of the Second 
vSchedule of th^ Civil Procedure Code, 1908. 

(/) Any party aggrieved by an award 
of an arbitrator may appeal to the Regis- 
trar in person or by agent within one month ' 
of the date of the award. 

(g) An arbitrator’s award, i" no appeal 
has been made within a month, on a decision 
of the Registra orig nally or in appeal, 
shall not, as between the parties to the dis- 
pute be liable to be called in question in 
any Civil or Revenue Court and shall be in 
all respects final and conclusive, except on 
proof of the receipt of a corrupt gratffication 
by the arbitrator. 

{h) A decision or award shall, on appli- 
cation to any Civil Court having jurisdiction 
in the area in which the society operates, be 
enforced in the same manner as a decree 
of such Court. 

(?) In proceedings before the Registrar 
or arbitrator no party shall be represented 
by a legal practitioner. 

The District Judge, Sardar Sewaram Singh, 
found, in the first p'ace, that, in accordance 
with the rules set forth above, the plaintiff 
did refer the dispute to the Registrar, but 
that the latter officer declined to take any 
action in the matter and that the plaintiff 
was consequently obliged to institute the pre- 
sent suit. Secondly, he was of opinion that 
it is only suits of the nature specified in sub* 
clause (g) of rule 18 that were excluded 
from the ju isdiction of a Civil Court, and 
that in respect of other suits which do not 
fall within the purview of clause (g) there 
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was no such prohibition. In other words, 
his opinion wBkS that Civil Courts were not 
precluded from taking cognizance of a dis- 
pute which had not resulted n an award 
and that it was an award and award alone 
which under the rules had been prohibited 
from being called into question in a Civil 
Court. In our opinion this view of the 
learned District Judge is erroneous and can- 
not be accepted. ^1?he principle of law as 
enunciated in various authorities is that 
Statute imposing restrictions upon the sub- 
ject's rights shou'd be strictly construed 
and such restrictions should not be extended 
beyond what the words used actually cover. 
In the present case, however, it appears to 
us that the words used do clearly contain 
a necessary implication depriving the sub- 
ject of his common law right of action, and 
provides a special and prompt procedure 
for cases in which, having regard to the class 
of people affected, a speedy decision as to 
their disputes is essential. It will be ob- 
served that the object of the Act is to en- 
courage thrift, self-help and co-operation 
among agriculturists, artisans and persons 
of limited means, and it will, in our opinion, 
be impossible to attain these objects if these 
people for the settlement of their disputes 
have necessarily to undergo all the troubles 
and worries of an expensive and protracted 
litigation. 

It should further be noted tha'. the Eng- 
I’sh Eaw on the subject is also very much 
the same. Under the Friendly Societies 
Act, 1896 (59 & 60 Vic., Ch. 25) every so- 
ciety must by its rules determine the manner 
in which disputes are to be settled and when 
a direction on this point is coii ained in the 
rules disputes must be decided in the manner 
directed and any *de is’on so given will be 
binding and conclusive even if erroenous 
in point of law and unfair. The Tribunals 
provided are usually arbitrators or justices, 
but the parties have the option of referring 
to the Registrar. 

We think that it would be entirely repug- 
nant to the scope and object of the Act if a 
suit like this is allowed to be decided in a 
C .vil Court and we accordingly hold that 
by the substitutional remedy provided under 
the jules in the, shape of a reference to the 
Registrar the common law remedy by an 
action in a Civil Court has by necessary im- 
pUcatign been taken away, 


As to the finding that the dispute had in 
fact been referred to the Registrar and not 
entertained, it s suflicient to say tha. we 
have not been able to discover any evidence 
on the record in support of this finding. 
A certain post card, marked as Exhibit P. 5 » 
sent by the defendant to the plainliff in 
reply to an application submitted by the 
latter has been relied upon, but it obviously 
does not he!p the plaintiff in any way what- 
ever, and cannot be construed to mean that 
the Registrar was asked by the plaintiff to 
take action in respect of this specific matter 
and that he declined to do so. This finding, 
therefoie, though a finding of fact, must be 
set aside as bas d on no evidence. 

The result is that we accept the appeal, 
and dismiss the plaint ff's suit as not main- 
tainable m a Civi Court, but, having regard 
to the peculiar circumstances oi' the case, 
we order the parties shall bear their owe 
costs throughout. 

z. K. Appeal accepi ^^^ 


LAHORE HIUH COURT. 

Miscellan ous First Civil Appeal No. 

787 OF 192 
November ii. 1922. 

Pre^mt : — ^Mr J^sicj Broadway. 

GOBIND SINGH— Defendant — 
Appellant 
verms 

The 0 F:TCIAU LIQUIDATOR. UNION 

BANK OF INDIA, Limited, DEHLI— 
Plaintiff — Respondent. 

Companies Act {VI I of 1913), s. 186 — Order 
directing payment of debts by contributory — Debts 
due by firm of which contributory is member — Co«- 
tract Act (IX 0/1872), s. 43. 

In order to make a contributory liable under 
section 186 of the Companies Act for payment 
of debts other than calls, the debts must be due 
from the contributory himself. Where debts are 
due from a firm of which a contributory is a mem- 
ber the payment of those debts cannot be enforced 
from the contributory under the provisions of sec- 
tion z86. Section 43 of the Contxact Act has no 
applicability to such a case. [p. 727 col. x.] 

Miscellaneous first appeal from an order 
of the District Judge at Delhi, dated 
the 3rd February xgzs 
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Dr. Gokal Chand Narang, for the Appel- 
lant. 

Mr. Prem Lai, for the Respondent. 

JUDGMENT. — The Union Bank of India, 
limited, Delhi, went into liquidation and 
on the 30th July 1920 the Official I/iquidator 
fibd an application under S;?ction 186 of the 
Indiin Companies Act, 1913, in which it 
was set out that one S. Gobind Si gh of 
Messrs, Rallia Ram^Daya Ram, a firm at 
Sangli Hill, was indebted to the said Bank 
in the sum of Rs. 3,250 due on account of 
unpaid calls and Rs. 3,507-14-0 on promis- 
sory-notes. To thes sums he added 
Rs. 1,666-7-0 as interest on the unpaid calls 
and Rs. 1,565-5-6 on the nnneys due under 
promissory-notes, thus arriving at a total 
of Rs. 9,989-10-6. Although the pro-notes 
carried interest at ten per cent, the Official 
Liquidator only asked the Court t) allow 
nine per cent. S. Gobind >Singh contested 
the claim and alleged that he wa not a 
shirjholder, the allotment to him of the 
said 50 shires being invalid, and pleaded 
fraudulent misrepresentation and absence 
of a certificate of allotment. He also plead- 
ed that he had been improperly settled on 
the list of contributories. 

Qua the claim under the pro-notes he 
pleaded limitation and further contended 
that, as the moneys due (if any) under the 
pro-notes wire due by thi firm of Messrs. 
Rallia Ram-Daya Ram, he could iiot be called 
upon t ) pay t le amounts under the summary 
procedure provided in section 18 ) of the 
Companies Act. He also urged that a for- 
m.*r liquidator of this Bank (one Pandya) 
had come to a settlement of tne said debts 
and had agreed to take in full payment a 
sum of Rs. I, I ) 5 -[- > which had been duly 
paid. The learned District Judge framed 
the ne:essary issues and held that, inasmuch 
as Gobind Singh had been settled on t le list 
of contributories, the matter was con luded 
and that his liability as a contribiit ry was 
res juiicata, Tnis view is in accoidance 
with a decision embodied as Kanshi Ram 
V. Peshawar Bank, Limited^, in Liquidxiion 
(i). He als ) held that no fraudulent persua- 
tion had been proved and tha*: Gobind Singh 
had purchased the shares for himself. So 

(i) *8 Ind, Cas. 95; 41 P. L* R 1915; 227 P. W. 

19x3* 


far as his liabilities as a contributory were 
concerned, it was held that Gobind Singh 
was liable to pay the calls due. 

Qua the debts and the question of limita- 
tion it was held that inasmuch as the Limita- 
tion Act did not apply to proceedings under 
section 186 of the Companies Act, the suit 
was within time. This decision was based on 
] ^annath Prasad v. U. P. Flour and Oil 
Mills Co,, Limited (2), and Fazulbhoy J offer 
V. Credit Bank of India, Ltd, (3) as well as 
on Gvil Appeal No. 1717 of 1921 decided by 
Chevis, J., on the 2nd of December 1921. This 
decision, however, is the subject of a Letters 
Patent Appeal. The question of the com* 
promise or settlement was then gone into 
and it was held that, inasmuch as the alleged 
compromise had not been sanctioned by 
t.ie shareholders as required by section 234 
of the Act, it was not binding and cmld 
not be regarded as a settlement of the chim. 
The learned District Judge then examined 
the evidence led with regard to the payment 
by Gobind Singh of Rs. 1,105-4-8 subse- 
quent to the settlement aforesaid and came 
to tie conclusion that out of this sum 
Rs. 915-4-0 had been proved. In spite of the 
fact thattheliqjiditor himself only asked for 
interest at nine per cent, the learned District 
Judge considered that interest should be 
allowed on the pro-notes at the agreed rate 
and finding that Rs 4,190-15-0 was due 
under the said pro-notes he ordered Gobind 
Singh to pay the sum of Rs. 7,440 al- 
lowing future interest on Rs. 4,190 at six 
per cent, till date of payment. Against 
this order Gobind vSingh has preferred an 
appeal to this Court through Dr. Gokal 
C land Narang and I have heard Mr. Prem 
Lai for the Official Liquidator. 

Having regard to the decision reported 
in Kanshi Ram v. Peshawar Bank, Limited^ 
in Liquidation (i) Gobind Singh's liability 
to pay unpiiJ calls mist be regard- 
ed as finally settle! and this case 
was not seriously contested by Dr. Narang. 
He, however, urged (i) that the summary 
procedure provided in section 186 was not 
applicable to debts due by persons other 
than contributories and that, therefore, 
the sums due under the promissorymoten 

(2) 35 Ind. Cas. 159; 3 ^ A. 347; X4 A. L. J. 349; 

(3) 27 Ind. Cas. 335] 39 B 3311 16 Bom. L. K4 

730 . 
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by tLe frm couli net be made payable by 
Goaihcl Siugii in these summary proceed- 
i :gs : (2) that the settlement arrivea at with 
Kr. 1 andya was a valid one ana that t nder 
Tt the sum due was only Rs. i,i()5-;-8; and 
(3) tn/c tiie Slim cf Rs. 20 j disallowed by 
tiie Jeuriitd District Juu^,e hid Lecn pr.ived 
t . the cvivieii^e on the record* 

Mr. Prem Dal strongly contended Unit 
the compromise was not one that was bind- 
ing on the Official liquidator. It appears 
that when this compromise was entered into 
one Pandya had been appointed liquidator, 
the Bank having gone into voluntary liqui- 
dation. Section 234 of the Companies Act 
provides that such a liquidator could com- 
promise all calls, liabilities to calls, debts, 
liabilities, etc., with the sanction of an ex- 
traordinary resolution of the Company. 
Admittedly, no such extraordinary resolu- 
tion was ever passed sanctioning Pandya's 
action in this matter. Nevertheless, it seems 
to me that il the compromise was actually 
entered into between Gobind Singh and 
Pandya, the Bank should be held bound 
thereby so iar as Gobind Singh is concerned, 
any loss accruing iheretrom being recover- 
abl from Pandya, the liquidator, who had 
ignored or exceeded his powers. This 
opinion is in consonance with the decision 
in Cycle Mak.rs* Co-operative Supply Com- 
pany V. Sms {4). It has, however, to be seen 
whether this compromise has been proved. 
The document in question (Exhibit D. i) 
sets out .the sums due and allows credit for 
two items of Rs. 1,750 and Rs. 400, subject 
to a ettlement after consultation with one 
Ganesh Das, Manager of the Gujrat Branch 
o. the Bank. It appears that this amount 
of money had been paid by Gobind Singh 
towards his fifty shares. Apparently Gobind 
Singh was repudiating his liabilitie as a 
shareholder and wished the amount paid 
by him to be credited to the amount due to 
tne Bank by thj firm o which he was a 
member. Pandya, according to Exhibit D-i, 
was agreeable to this course subject to 
the consent of Ganesh Das. Ganesh Das 
has not been put into the witness-box and 
there is no direct evidence showing that his 
consent has been obtained to this arrange- 


(4^ {1903) 1 K. B. 477; 72 I4, J. K, B. 160; 88 

U T. 360; 19 Ti It. Ri 153. 


ment. On the other hand, Gobind Singh, 
subsequent to the execution of Exliibit D.»l 
has admittedly paid Rs. 915-4-0 towards 
the amount due under Exhibit D.-i which 
Dr. Narang contended was an indication 
that the arrangement had been agreed to 
and acted upon. He also contended that 
the sum of Rs. 200 disallowed by the Court 
below was actually paid and that that being 
added to the .um ot Rs 915-4-0 shows that 
the whole of the debt had been discharged, 
the subsequent silence ot the Bank and its 
officers until 1920 being a furthei indication 
that tne arrangement had been recognized. 
Qua this payment of Rs. 200 the only reason 
given for holding it not proved is that C^obind 
Singh's allegation that he paid the money 
is only sui)ported by a postal receipt for a 
registered letter and tJie learned District 
Judge was of opinion that had he sent this 
sum in a .egivSterccl letter he would most 
assuredly have insured that letter. C)n the 
other hand, there is the sworn testimony 
of Gobind vSiiigh supported by his Looks 
which have not been found to be in any 
way ii regular, and I would, iherefore, hold 
that this sum was actually paid. The Bank 
has been unable to produce it account- 
books and o he; impoi ant papers, as the 
former liquida or Pandya is said to li. ve 
absconded and to ];ave lalen away with 
him not only moneys bu! books and docu- 
ments. This circumstance cannot be allow^- 
cd to weigh against Gobind Singh who is 
in no way responsibl for Pandya's dis- 
appearance. Having regard to all the sur- 
rounding ci.cumstances i would be lae- 
im cci to hold that this debt h^d been dis- 
c..a ged und.r the terms of the comp cniise. 
I do not think it iieces-ary, however, to do 
more than indicate my view on his point, 
as in m op nion Dr. Narang's contention 
that the summary p ocedur. provided by 
se-tion 18O cannot be invoked in the pre- 
sent instance must succeed, in order to 
make a contributory liable under section 
186, for payment of debts other than calls 
the said debts must, I tliink, be duj by the 
said contributory. In the pre-e^t case the 
debt it is sought to recover in this ummaiy 
manner was due, not by Gobind Singh bu4 
by the firm of Rallia Ram- Day a Ram of 
which Gobind Singh was a member. The 
pio-notes themselves clearly show toat 
Gobiud Singh signed them net in bis p ivato 
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capacity but merely as a member 
of the firm. The firm is not a contribut )ry, 
and in these circumstances I am unable to 
see how section 186 can be applied to. Mr. 
Prein Lai cited Piara Singh v. Peshawar 
Bank, Limited, in Lignidatcon (5) and Kamta 
Pershai v. Industrial Bank of India, Limited 
(6) Lahore Bank, Limited^ in Liqui- 
dation V. Kidar Nath (7). I am unable to 
see the applicability of Piara Singh v. Pesha- 
imr Bank, Limited, in Liquidation (5), and the 
two other authorities do not sujjport his 
contention that a debt clue by a firm can be 
thus recovered tiom on? member wdio hap- 
pens to be a cr)ntributory. It is true, as 
he pointed out, that the pro-notc which 
formed the subject of discussion in 
Lahore Bunk\ Limited^ in Liquidation v. Kidar 
Nath (7) was signed by ])ersons one of whom 
was not a contributory, but it will be seen 
that it was the contributory who really 
owed the debt, the other signatory being 
merely a surety. In the ])resent case 
the pro-notes are signed by Oobind Singh 
on behalf of the firm, and the debt is due 
by the iirm as such. 

Mr. Prem Lai further contended that 
under secdon ^ 5 of the Indian Contract 
Act the Bank could recover its money from 
any of the joint promisors. I am, how^evei, 
unalsle to hold that in jn'ocecdings under 
section i8() when the facts are as they are 
in the present case tliis section has any 
real applicability. 

I, therefore, accept ibis appeal and set 
aside the order directing payment by Gobind 
Singh and the moneys claimed under the 
pro-notes. He is, however, liable to pay 
the calls which amount to Rs. 3,250 
together with six per cent, interest from the 
30th of July 1920 to date of the payment. 
The Bank is left to take such action as it 
may be advised against firm of Rallia Ram- 
Day a Ram. 

z. K. Appeal accepted. 

(5) 28 Ind. Cas. 53; 54 R- 1915; 22 P. L. R. 

1915; '*3.3 R R- *915* 

( 0 ) 31 Ind. Cas. 54; 59 P. R. 1915; ^39 
\V. R. 1915* 

(7) 31 Ind. Cas. 746 ; 36 P, R. 1916; 4 P. W. R. 
1916; 45 P. L R* 19^6. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

Secokd Civio Ap eao No. 406 op 1921. 
December 9, 1922. 

Present: — Mr. Bitten, T. C. 
RAMBHABAI— POAINTIFF — AppEMvANT 
versus 

TOTARAM — Defentdant — Respondent; 

Hindu Law — ‘Loral laiv—Pcrb.onal law — 
Apfycal, second — Arbitrary finding oj fact, wheiher 
binding, 

Prima facie, any Hindu residing in a particular 
Province of India is held to be subject to the par- 
ticular doctrine of Hindu Law recognised in that 
province. But this law is not merely a local 
law. It becomes the pcr.sonal law, an<l part ot 
the status of every family which is governed by 
it; consequently, where any such tamily migratc.s 
to another province governed by another law, 
it carries its own law with it. [p. 729, col. 2.J 

Palwant Rao v. Baji Rao, 57 Ind. Cas. 545 ; i6 
N. L. X. 1S7 ; 39 M. L. J. J06; (1920) M. W. N. 
483 ; 22 Bom. L. R. 1070 ; 28 M. L. T. 157; 
18 A. L. J. 1049 ; 12 L. W. U79 ; 47 I. A. 213; 25 C. 
W. N. 243; 48 C. 40 {P. C.), relied on. 

Hiru Lai v. 'Lcini Bai, 2. C. P. L, R. 18, 
Dcorao Zannndar v. Sukku JJai, ii C. P. 
L. R. 49 and Gunnov. Beni, 43 Ind. Cas. 943; 14 
N. L. R. 82 at p. 94, reierred tj. 

liideeun V (dungy pooly Taver v. Rdinasmmny 
Pandia Taluver, m M. I. A. 141; i\ W. R. P C. 
41; 3 B. L. R. P. C. i; 2 vSuth. P. C. J. 207; 2 
Sar. 1 \ C. J. 498; 20 E. R. 304, dhtinguished. 

An arbitrary finding of fact by the lower Courts 
i.s not binding 0:1 a Court of second appeal, [p. 72.,, 
col. 2.] 

Appeal from a (l.ctve of the District 
Judge, Nimar, ddted t!ic 31 4 Mu/ i'^2i in 
Civil x\ppeal No. 2..6 cf 

Messrs. M, Gupta and S, B. Gokhale, for 
the Appellant. 

Dr. H, 5 . Gou^ and Mr. W, It Puraiiik, 
for the Respondent. 

JUDGMENT.— In this ca*e the sole 
questim fj. th‘ ccision of this Coart 
is whether or not 1 1 adopti m of Khuslial 
by Musammai Ka>shibai was valid accora* 
ing to the law governing the parties. 

It has been held by the lower Courts 
that Khushal, from whom the d.fe.jc'ant 
derives liis claim, was in fa:t adopted by 
Musammai Kashibai, t a t at the tiiiR of his 
adoption he was a married man, and that 
Kashibai had not received thi consent or 
direction of Im husband to make the sd- 
eption* If Khnshal was not valid y 
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adopted, then, admittedly the plaintiff is 
the ia-ir tj ihe property and must sacceed. 

The pleadings on the subject uf the Sch .ol 
of Daw by which the parties are governed 
were as follows. It was pleaded for the 
defendant that “ the parties are governed 
by the Mitakshara of the Bombay School 
or Diw, as the parties are Gujars and have 
emigrated to these parts from the Bombay 
l^residency about 15 or 20 generations back. 
These families nave been all along governed 
by the Bombay School of Daw.'* The follow- 
ing are the pie iding for the plaintiff. 
'‘The parties hav^e beexi residents of the 
C.intral Provinces from time immemorial. 
It is denied that tuey migrated to these 
Provinces from Gujarat, and they are guvern- 
ei by the Bcaares School of Hindu Daw as 
applied to Central Provinces.*' The follow- 
ing issue was framed on tiiis point: 
'' Whether tae parties are governed by the 
Bombay S-luol of Hindu Daw as alleged 
by the uefenJant ?*' 

The only oral eviden:e on the subject is 
that giveu by the second and fifth witnesses 
for the defendant. The second witness 
said: “The Bhats who keep otu' traditioas, 
say that we nave com.; fr .m Gujarat some 
four hundred years ago and have domiciled 
in Nimar. Our marriages take plac; with 
Gujars of Kliandesh." Tne fifth witness, 
who is himself a Gujur, deposed : “We 
came from Gujarat and settled in Nimar 
many generations ago. Major portion of 
oui community is in Gujarat and some have 
settled in Nimar and &ome in Ediandesh. 
Bhat. record our ^enealjgy." 

As will have been gathered the parties 
are residents of the Nimar District in the 
Central Pro^^inces. The only other evidence 
relied on by the parties is that to be found 
in certain text books. In paragraph 418 of 
his report on tne Dand Revenue Settlement 
of the Nimar District for the year 106S-69, 
Captain Forsyth says : “The Goojurs aaiv- 
ed from Hindostan with the Muhammadans. 
Though they have there got a bad 
character as cultivators, here they are 
but little inferior to the Eoonbee in in- 
. ustry." The following acc-.unt is given of 
Gujars at page 16 ) of the third volume of 
Russell's iribes and Caster of the Central 
Provinces of India : “ Gujar.— A great 
historical caste who have given their name 
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t) the Gujarat District and the town of 
Qajraiiwala in the Punjab, the peninsula 
of Gujarat or Kathiawar and the tract 
k lown as Gnjargarh in Gwalior. In the 
Centr.il Provinces the Gu}ars numbered 
56^000 persons in 1911, of whom the great 
majority belonged to the Hoshang- 
abad and Nimar Districts. In these Pro- 
vinces the caste is thus practically confined 
to the Nerbudda Valley, and they appear 
to have come here from Gv/alior probably 
in the middle of the sixteenth century, lo 
which period the first important influx of 
Hindus into this area has been ascrib d. 
But .some of tlic Nimar Gujars i-re immi- 
grants from Gujarat." The following 
passage occurs at pa^e b8 of the Ga etteer 
of the Nimar District edited by Mr. Russell: 
“ The (kijars are more numerous in Nimar 
than ill aii^^ District except Hoshangabad. 
Their original home is believed to have been 
Gujarat, but they came to Nimar through 
Malwa in Akbar’s time." 

The evidence of the two witnesses refer d 
to ab )ve is not alluded to either by the 
learned Subordinate Judge who iried the 
case or by the learned District Judge in 
first appeal. The learned Subordinate 
Judge d-ah with the question in paragrafdr 
5 of his judgment as follows : “ It is better 

t) decide this issue first, as the validity of 
the adoption, if proved, would depend upon 
the School of Hindu Daw by which the 
parties are governed. Thus, we have to 
determine the question of the personal 
law of the dec as.d Ghisirao. The defend- 
ant contended that the Gujars cam; to 
this part of the Central Provinces from 
the Bombay Presidency and were governed 
by Bombay School of Daw, while the plain- 
tiff contended that the parties were residents 
of Central Prjvinces from time immemorial 
and were governed by Benares School of 
Daw, There is no evidence on record to 
show from what Province Ghisirao's 
ancestors came to live in Nimar and what 
customs and law they followed. The learn- 
ed Pleader for the plaintiff relied upon the 
observati:)ns at page 251 in paragraph 
418 of the Report on the Dand Revenue 
Settlement of British Nimar effected by 
Captain J. Forsyth in 1868-69, in which 
it is said that the Gujars arrived from 
Hindostan with the Muhammadans. The 
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defendant, on the other hand, relies upon 
the observations in Russell’s Tribes and 
Castes of the Central Provinces, Volume III, 
page 166, and District Gazetteer ofNiniar, 
page 68, In the former book it is remarked 
that the Gujars have come in the Central 
Provinces from Gwalior in the middle of 
the i6th centu y. it is further remarked 
that some of the Nimar Gujars are 
immigrants from Gujarat ; while in the latter 
book it is remarked that they came to 
Nimar through Malwa, although fcheir ori- 
ginal home is believed to have been Guj rat. 
It is thus cle ix that nothing is known about 
Ghinrao’s ancesto.s‘ original home except 
that hey and li? lived at vSliiloda 
in Nimar, In such a case it will be assunied 
that hii pe -oiial law is the law which 
prevail ; in that place. I am supported in 
this view by tlie ecent Privy Council ruling 
reported as Balnani Raov.Baji Rao (1). 
I, therefore, find the issue in the negative. 
The parties in the present case are governed 
by Benares vSehool of Daw which prevails 
ill Central Provinces. The pleading of the 
defendant that Ghisirao had given authority 
to adopt also lends support to this issue.” 
The learned District Judge deals with 
the subject in paragraphs 5 to 7 of his 
judgment which run as follows : — 

“ 5. In the Nimar District Gazetteer, 
page 68, the Gujars are said to have come 
from Gujarat, and also in Russell's Tribes 
and Castes of the Central Provinces, page 
166. Captain Forsyth, in paragraph 418 of 
the vSettlement Report, expresses the opinion 
that they came from Hindostan with the 
Muhammadans, but he does not say where 
they came to Hindostan from. 

*'6. Dooking to the balance of the evidence, 
I hold that the Gujars came from Gujarat, 
which is in the Bombay Presidency. 

'‘7. According to Balwanl Rao v. Baji Rao 
(t) they are, therefore, governed by the 
Bombay School or Mayukha. Accord- 
ingly, a married man can be adopted, 
and no permission of the deceased husband 
is required. The widow alone can adopt.” 

As far as I am able to judge, the learned 
District Judge referred only* to the evidence 

(() 57 Ind. Cas. 345; N, h , R. iSj ; 39 M. 
i,. J, t66; (1920) M. W. N. 483; 22 Bom. R. 
1070; 28 M Lf , T, 157; i8 A. t. J. 1049; 12 I<. 
W. 679; 47 I. A. 213; '^3 C. W . N. 243; 4S C. 3 '^ 
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derived from the text books arul did 
not refer to the oral evidence. 

For the appellant-plaintiff it is urged 
that there is no evidence worthy of the 
name that the family with which w’e are 
dealing, namely, the family of Kashibai's 
husband, Ghisirao, derived its origin from 
the Bombay Presidency, that is to say, 
that the. remote ancestors of Ghisirao were 
ever residents in the Bombay Presidency. 
Their Dordships of the Privy Council in 
Balwanl Rao v. Baji Rao (i) quoted with 
approval the following passages from Mr. 
Mayne on Hindu Law : ” Prima facie, 

any Hindu residing in a particular Province 
of India is held to be subject to the particular 
doctrines of Hindu Law recognised in that 

Province But this law is not merely a 

local law. It becomes the personal law, 
and part of the status of every family which 
is governed by it ; consequently, where any 
such family migrates to another Province, 
governed by another law, it carries its 
own law with it,” Their Lordships also ob- 
served ; “Of course, if nothing is known about 
a man except that he lived in a certain 
place, it will be assunied that his personal 
law is the law which prevails in that place.“ 
In these circumstances, unless we know that 
the family at some time migrated from the 
Bombay Presidency, we must assume that 
the parties are governed by the Benares 
School of Hindu Law. If authority for 
this is needed, it is to be found in Hira Lai 
v,TamBai (2), Deorao ZaminJarv, Sakhu 
Bai (3) and Ganno v. Beni (4), The learned 
District Judge has not given any reason for 
holding that the Gujars came from Gujarat 
which is in the Bombay Presidency, and 
his finding does not, therefore, appear to 
be binding on this Court. 

For the respondent reliance is placed 
on the oral evidence and to the name 
“Gujar” which suggests an origin in Gujarat, 
and on the tradition mentioned by 
Mr. Russell in his work on the Tribes^ and 
Castes and in the Gazetteer, It is also 
suggested that it is extremely unlikely that 
Kashibai should have adopted a married 
man and that Bholu, the plaintiff's father, 
should have concurred in the adoption 

(2) 2C P. L. R. i8. 

k) x:-: C. P. L. R. 49. 

(4) 43 Ind, Cas. 943 ; I4 N, L. R. 82 at p, 94. 
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if it was not known to be a valid adoption 
according to the caste custom. I do not 
think there is much force in this last argument 
since this would mean that every 
adoption proved its own validity. Reliance 
is placed for the respondent on some ob- 
servations of their Lordships of the Privy 
Council at page 158 in Indcnm Valungy- 
pooly Taver v. Ramasawmy Pandia 'Palaver 
(5). The words are : “It would be 
a most unlikely thing for a person 
of his caste to go through the cere- 
mony of marriage ... if it was known that 
that marriage was a marriage which was 
invalid in law.” That case, however, was 
not a case of conflict between two schools 
of Indian laws and there was no authority 
for the view that the marriage set up was 
ail illegal one : the circumstances in this 
case are entirely different. The oral 
evidence is of very little value. 
With reference to the evidence of the 
second witness for the defendant part of 
it is irrelevant as hearsay since no Bhat 
has been called as a witness. The fact 
that Gujars may occasionally marry persons 
in Khandesh in the Bombay Presidency 
does not prove that they accept the Hindu 
Law as interpreted in the Bombay Presi- 
dency. The evidence of the fifth witnss 
is of no evidential value. 

As to the text books, Captain Forsyth, 
who was the Settlement Officer of the District 
came to the conclusion that the 
Gujars arrived from Hindostan with the 
Muhammadans. The passage quoted from 
the “Tribes and Castes ” is consistent 
with the Gujars having given their name 
to Gujarat in the Bombay Presidency 
rather than with their having derived 
their name from it. It may be mentioned 
that neither Gwalior nor Malwa are in the 
Bombay Presidency. Though some Nimar 
Gujars may be immigrants from Gujarat 
there is nothing to show that this particular 
family were immigrants from Gujarat. It 
appears to me quite possible that one branch 
of the Gujars may have gone from the 
North of India to Gujarat and another 
branch may have come to the Nimar District 
without having previously gone to Gujarat, 

(<5) t3 M, I* A. 141; 14 W. R. P. C. 41: 3 B. L.R. 
4?. C. ij 2 Suth. r, C, J. 267; 2 Sar. P. C. J, 498; 
ao L, R. 504. 


It is also argued for the respondent that 
Bholu would have sued to set aside the 
adoption if he had known it to be invalid. 
To tliis it is answered for the appellant 
that Bholu got a deed of relinquishment 
from Kashibai which gave him all he wanted. 
It is argued for the respondent that, as the 
Mayukha Commentary did not come into 
effect till the beginning of the i8th century^ 
the Mayukha view of the law vas not in 
force at the time of the migration from 
Gujarat, if there was any such migration, 
for, admittedly, it must have been before 
that date. This argument is of little weight 
in view of the remarks of their Lordships 
of the Privy Council at page 280 in Chcaidika 
Bakhsh V. Muna Kumcar (6): “Although 
the migration of the Ahban Thakurs took 
place before the Mayukha was written it 
may well be that the rule was in force in 
earlier times and that on this i)oint the 
Mayukha only embodied and defined a 
pre-existing custom.” 

After full consideration of the case I am 
of opinion that there is no evidence that the 
family of Ghisirao had ever immigrated 
from Gujarat and that, therefore, the view 
taken by the P'irst Court was the correct 
one. I set aside the decree of the District 
Judge and restore the decree of the Sub- 
ordinate Judge. The respondent will bear 
the plaintiff’s costs in all Courts. 

N. H. Decree set asixe. 

(6) 24 A. 273;CC. W. N. 425; 29 I. A. 70; 4 
Bom, ly, K. 370; 8 Sar. P. C. J. 233 (P, C.). 


LAHORE HIGH COURT. 

Miscki.i<ankous First Civti* 

No. 204 OK 1922. 

November 23, 1922. 

Present: — Mr. J ustice Broadway. 
NUR MUHAMMAD KHAN and anoiiier 
— Judgment-Debtors — Appeeeants 
versus 

Malik NOOR MUHAMMAD KHAN 
AND ANOTHER — DECKKE-HoEDERS — 
Respondents. 

Civil Procedure Code (Act V of 1908), 0 . XXI, 
r. 90 — Execution of decree — Sale, application to 
set aside^ Irregularity^ Substantial injury. 



731 


Vol. 71] INDIAN CASES. 

mJR MUHAMMAD KHAN V. NOOK MUHAMMAD KHAN. 


A material irregularity in the publication or 
conduct of an auction-sale would not justify the 
setting aside of the sale in the absence of proof 
that substantial injury to the applicant had re- 
sulted therefrom, [p. 733, col. 2.] 

Swaminatha Atyar v. Sivagurunatha Cheitiar, 
32 Ind. Cas. 990, Palauiuppa Lidayar v. Arumuga 
Pandaram, 33 Ind. Cas. 092; (191b) i M. W. N. 256, 
Muhammad N izam-ud-din \ . Amin-ud-din, 07lnd. 
Cas. 885; (1022) A. 1 . R. (1,.} 35; 4 L. ]. and 
Ilaladhar Alitra v. Prafulla Nath I'agorc, 57 Ind. 
Cas. 892, relied upon. 

Miscellaneous first appeal from an order 
of the vSenior vSubordinate Judge, Karnal, 
dated the i^tli October 1921. 

Lala Mool Chaiui, R. S., for Mr, Glmlani 
Rasul, for the Appellants. 

Mr. Shaman Cliaiid, for the Re.spondent.s. 

JUDGMENT.— On the 12 th February 
191b the Marwar Bank in liquidation obtain- 
ed a decree against one Shcr Muhammad 
for Rs. 10,000. This money was charged 
on certain immoveable property and there 
was a condition to the effect that if the 
judgment-debtor paid up a sum of Rs. b,ooo 
in certain instalments, that amount would 
be taken in complete satisfaction of the 
decree. The condition was not complied with 
and, tlKTvforc, the sum due under the decree 
was Bs. 10,000. The liquidators of the 
Marwar Bank sold their rights in this 
decree to Malik Nur Muhammad and Abdul 
Aziz, the former taking two-thirds and the 
latter one-third. The purchasers of this 
decree brought the property charged to 
sale on the 29th September 1920 and, with 
the leave of the Court, purchased the entire 
property for Rs. 4,000. 

There was a previous charge of Rs. 2,500 
which was included in this sum of Rs. 4,000. 
i)n the .ftli October 1920 the sons of the ori- 
ginal judgment-debtor, who is dead, filed 
an objection to the sale urging that it .should 
not be confirmed as (i) no pi'oclamation 
had been made in the city, which had pre- 
vented bidders from coming to the spot, 
(2) the decree-holders had brought in their 
triendvS to make fictitious bids, (3) the value 
of the property was Rs. 10,000 or over, and 
(4) in the notice affixed to the premises the 
date of sale was not entered'. As the judg- 
ment-debtors claimed tv) be able to produce 
persons who were willing to give more for 
the property they were asked to ])roduce 
such a man. On the 29th October 1920 
the judgment-debtors produced a relative 
of tbeiis named Muhammad Rafiq Khan 


who expressed his willingness to raise the 
decree-holder’s bid by Rs. lOO. He was 
asked to put in the necessary money and 
did SO on the 4th November 1920. On the 
29th October 19211 the judgment-debtors 
filed a further application in which they 
alleged that the judgment-debtors had not 
been given notice of this sale and that there 
had been no proclamation. On the nth 
November 1920 the decree-holders filed an 
application alleging that the sale had been 
correctly and legally carried out and should 
be confirmed. 

The matter next came up before the Couit 
oil the 13th December 1920 on wliich date 
the Senior Subordinate judge (Mr. iViider- 
son) recorded a brief order confirming the 
sale. Against this order of confirmation 
the judgment-debtors preferred an appeal 
to this Court w'hich was accepted by Marti- 
neau, J. on the 15th March 1921 and 
the Senior Subordinate Judge directed to 
give the judgment-debtors an opportunity 
to prove their allegations against the con- 
firmation of the sale. When this appeal 
was filed in this Court, to it was attached 
a document referred to as the original of 
the proclamation of the sale affixed to the 
property. 

The Senior Subordinate Judge (Mr. Gul- 
want Rai) then proceeded to give the judg- 
ment-debtors an opportunity of proving 
their allegations and, holding that they had 
failed to establish any cause for setting the 
sale aside, confirmed it by order, dated the 
I4tli October 1921. Against this order of 
confirmation the judgment-debtors have 
once more come up to this Court and on 
their behalf I have heard Mr. Mool Chand 
while Mr, Shamair Chand has addressed me 
on behalf of the decree-holders. 

During the proceedings before Mr. Gul- 
want Rai the judgment-debtors asked that 
the document referred to above as the ori- 
ginal proclamation affixed to the house 
be sent for from the High Court, For some 
reason or other this document was never 
produced in the Court below. There is no 
evidence on the record showing that the 
document in question was removed from 
the premises sold and neither of the judg- 
ment-debtors have thought fit to go into 
the witness-box to explain how they got 
possession of the said document. It lias 
also to be noted that no affidavit was filed 
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with the liivSt appeal to tlie High Court in 
connection with this document. 

Tjic lirst point taken by Mr. Mool Chanel 
was that the provisions of O. XXI, r. 66 (2) 
iiad not been complied with, the notice there- 
in contemplated not having been issued — a 
circumstance which, it was argued, entirely 
Vitiated the subsequent ])rocee(lines. l\e- 
liance was placed on Bipin Bchari Bcjali v. 
Kauii CliVidra Mandat (i), Taugnturi Jagaji- 
nadham v. Seshagiri Rao (2) and RjghunaiJi 
Das v. Simdar Das Khetri (j). 

Mr. vSliamair Chand, on the other hand, 
placed reliance on rhekkcdafli Nedu Neithiar 
v. Suhramania Mootlian (.[). It is, however, 
not necessary for me to discuss these 
authorities, as a reference to the record dis- 
closes the fact that the notice contemplated 
by the rule and order in question was actual- 
ly issued on the ist of August 1920 and served 
on both the judgment-debtors. Mr, Mool 
Chand on hearing this withdrew this objec- 
tion. He, however, strongly urged that the 
proceedings were bad, as there had been 
no proclamation by beat of drum and the 
notice affixed to the premises to be sold 
did not contain the time, date, and place 
where the sale was to be held. He, 
therefore, contended that, as the property 
was worth considerably more than Rs. 4,000, 
substantial loss had been caused to the judg- 
ment-debtors which loss was directly attri- 
butable to the irregularity in the notice. 

It appears that on the 20th August 1920 
an order was issued directing the sale of the 
property in question, Tt was ordered that 
a notice and a warrant of sale should be 
issued, service of which was to be returned 
within a week and the sale to be held thirty 
days later on the spot from the hours of 10 
A. to 4 P. M. on the 29th September 1920. 
On the 29th August 1920 the bailiff submitted 
bis report showing that a proclamation by 
beat of drum had been duly made and a 
notice affixed on the property as well as 
oa a conspicuous place in the city. The sale 
was held on the 29th September 192a and the 

( t ) 18 Ind. Cas. 715. 

(2) 37 lud. Cas. 387; JO M. D. T. 479* 

( q 24 Ind, Cas. 304; 42 C. 72; 18 C. W. N. 1058; 

I b. W. 567; 27 M. b. 1 . 150; ib M. b. T. 353; (1914) 
M. W. N. 747; 16 Bom. b. R. 814; 20 C. b. J. 555; 
13 A. b. J. 154; 41 h A. 251 (P. C.). 

(4) 53 Ind. Cas. 809; (1919) M. W. N. 897; ii 

b. w. 39. 


property sold in lots, as directed, the decree - 
holders being declared the auction-pur- 
chasers at a bid of Rs. 4,000. The Senior 
Subordinate judr;c has found that procla- 
mation by beat of drum was duly made, 
and on the evidence on the record I hold 
the same. The important points for con- 
sideration are whether, (i) the notice affixed 
to the premises contained the date, hour 
and place of the sale, and (2) if it did not, 
whether the sale should be set aside. 

On the first point there is the sworn testi- 
mony of the bailiff who was examined as a 
witness, the evidence of the decree-holder’s 
agent, and of one Abdul Hakim. The first 
two have sworn that the notice affixed to 
the premises contained the date, hour and 
place of the sale. As against this testimony 
there is the existence of a copy of the notice 
filed in this Court which does not contain 
the date, hour and place of the sale. As 
noted above, there is no evidence on this 
record to show that the document produced 
in the Court was taken from the premises 
sold. The judgment-debtors have produced 
four witnesses who have deposed to the 
absence of any proper proclamation by beat 
of drum and to the fact that the notice 
affixed to the premises did not give the date, 
hour and place of the sale. The first 
of these witnesses is Karam Nawaz, a per- 
son with whom the proi^erty was already 
mortgaged. Plis evidence is that there 
was no proclamation of any kind regarding 
tlie sale of this property either on the 29th 
August or 29th September 1920. He 
admits having seen a notice for sa e 
affixed to the property, but states 
that it did not contain the date, hour 
and place of the sale. He also says the 
value of the property is about Rs. 8,000. 
At the same time this witness admits having 
filed an application in the Court of the 
Senior Subordinate Judge on the 31st August 
1920, two days after the proclamation had 
been made according to the evidence led 
by the decree-holders. Now, in this appli- 
cation he distinctly stated that he had learnt 
that, the sale of this property was to be held 
on the 29th September. He explains this 
by saying that he had heard this am taur 
par. Having regard to this statement 
there seems to be no doubt whatever that 
a proclamation announcing the date of this 
sale as the agth September 1920 was actual* 
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ly made and, as this witness says, was gener- 
ally known. The next witness is Muham- 
mad Sadiq who was the agent of the judg- 
ment-debtors in the execution proceedings 
and is also nearly related to the judgment- 
debtors. He fixes the value of the property 
from Rs. 10,000 to Rs. 12,000, and says 
that he heard no public proclamation. He 
saw a notice affixed two days after the sale 
and read it finding that it did not contain 
the date, hour and place of the sale. He, 
however, does not profess to have taken it 
down. The next witness is Muhammad 
Latif who says that there was a notice of 
sale affixed to the property but no procla- 
mation by beat of drum. He himself is 
illiterate and asked one Yakub when the 
sale was to be held and was told that no 
date, hour and place was entered. This 
Yakub has not been produced. The 4th 
witness is Ata Muhammad who mereh" 
states that he himself heard no proclama- 
tion by beat of drum and that he never 
saw any notice affixed on the property at 
all. This is the whole of the evidence on 
which the judgment-debtors want the 
sale to be set aside. 

After a careful consideration of all the 
circumstances it seems to me that it must 
be held that the judgment-debtors werc‘ 
fully aware that the property was to be sold 
on the 29th September 1920. In coming 
to this conclusion I have not lo.st sight of 
the copy of the notice filed in this Court in 
which the date, hour and place had been 
omitted. The bailiff in his report of the 29th 
Allgust 1920 noted that he had fixed a copy 
of the notice containing all the necessary 
particulars including the date, hour and 
place on the premises to be sold and also 
affixed another similar notice in another 
part of the city. There is no evidence on 
this record to show that the copy of the 
notice filed in this Court was the identical 
copy which was affixed on the premises to 
be sold. It is possible that the copy 
now produced was the one which had been 
affixed elsewhere and wliich was not required 
by law- to have been so affixed. 

Again, it seems to me that the judgment- 
debtors have not proved that they have in 
any way suffered any substantial injury 
or los3 attributable to the alleged omission. 


In Swaminathu Aiyar v, Sivagurunatha 
Chettiar (5) it was laid down by a Divisicn 
Bench of the Madras High Court that a per- 
son seeking to set aside a Court auction- sale 
on the ground of an irregularity in the con- 
duct of the sale and of consequent loss to 
himself must adduce direct evidence to 
connect the irregularity with the loss. In 
Palaniappa lldayar v. Animuga Pandaram 
(6) the same Court laid down that the Court 
must be satisfied that the applicant has 
sustained substantial injury by reason of 
the irregularity complained of; some actual 
connection must be shown between the 
irregularity and the inadequacy of the price 
which the property fetched at the sale. In 
Mtihanimad Nizam-ud-din v. Amin-iid-din{y) 
IyeRos.signol, J.,gave expression to a simi- 
lar view holding that a material irregularity 
in the publication or conduct of a sale would 
not justify the setti g aside of the sale in 
the a' sence of proof that substantial injiry 
to the applicant had resulted therefrom; 
In lialadhar Mitra v PrafuUa Nath Tagore 
(8) a Division Bench of the Calcutta High 
Court held that before an execution sale can 
be set aside on the ground of material irregu- 
larity in publishing or conducting it, the 
judgment-debtor must prove not only the 
irregularity but also substantial injury re- 
suiting from tlie irregularity. In the pre- 
sent case Mr. Mool Chand has endeavoured 
to show that owii.g to this alleged irregularity 
the price at which the sale was concluded 
was far below the actual value of the pre- 
X>erty. According to him, this property 
is worth about Rs. 12,000, and in siipi:ort 
of this he points to the fact that it had been 
mortgaged to the MarwarBankfor Rs.io,ooo. 
His ow witnesses have fixed the 
price at betw* eii Rs. 8,000 and Rs. 12,000, 
the higher figure being given by the judg- 
ment-debat ors' agent and relative. On 
the other hand, in ground No. 7 of the appeal 
to this Court the appellants have expressed 
their willingness to have the bid made by 
Muhammad Rafiq, which is only Rs. 100 
in excess of the price paid by the decree- 
holders, accepted. Mr. Mool Chand says 
that they are agreeable to this simply be- 

(5) 32 Ind. Cas. 990. 

(6) 33 Ind. Cas. 692; (1916) i M. W. N. 2565 

(7) 67 Ind. Cas. 885; ^1922) A.I. R* (h.) 35? 

Iv. D. J, 44^* 

(8) 37 Ind. Cas, 892, 
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cause of the relationsliip between them and 
Muhammad Ra£q. On the evidence on 
jhe record 1 am unable to hold that the value 
of the propert}^ is really greatly in excess 
of that fetched at the auction-sale. 

I, therefore, hold, (i) that it has not been 
proved that there was any irregularity^ in 
the publication or conduct of the sale, and 
(Z) that even if the alleged irregularity be 
established no serious loss has been caused 
to the judgment-debtors directly attribut- 
able to the sale. I would note that had 
it been established that the value of this 
property was greatly in excess of the price 
bid at the sale, and that in the copy of the 
proclamation affixed to the premises sold 
the time, date and place of sale had been 
omitted I would have considered this a 
material irregularity vitiating the sale. 

In the circumstances, T dismiss this appeal 
with costs. 

Appeal dismisscfL 

Z. K. 


LAHORE mOH COURT. 

Civu. Revision Petition No. 146 of 19 2. 
November 22, 1922. 

P.eseni : — Mr. Jur^tice Broadway. 

The P.RaM BISHAMBAR MAB-PABA MAB 

OF JAKHAE MaNDI — DEFENDANT — 

Petitioner 

versus 

The Firm GANGA SAHAI-NIH AB CHANl) 
OF Jakhae Mandi — Peaintiff — 
Respondent. 

Civil Procedure Code {Act Vo] 190^), 0 . A'^A'A’^, 
f. I, Sch. 1 1 , r. I — Arbitration — Suit between firms 
— Reference — Minor members, whether bound. 

Where a suit is brought by a film against a firm 
acting under the provisions of C), XXX, r. i, 
of the Civil Procedure Code, and a reference to 
arbitration is made by the parties as firms au<i an 
award is made against one of them as a firm and 
not against the individual members thereof, the 
reference or the award cannot be objected to on 
the ground that they are not binding on the minor 
members of the firm who did not join in making 
the reference. 

Sukha Nand v. Behari Ram- Jshar Das, 68 lud. 
Cas. 750, Ghaznavi & Co. v. Budge- Budge Jute 
Mills, 25 lud, Cas. 9^5$ (Jppam Chinnagappa v. 


Gaddam Chinna Hanumanna, 50 Ind. Cas. 471; 
9 E. W. 314; (1919) M. W. N. 425, relied upon. 

Ram Bharose v. Kallu Mai, 22 A. 135; A. W. N. 
(1900) 12; 9 Ind. Dec. (N. s.) 1120, Pokardas 

Jashtomal v. Forbes, Forbes, Campbell and Co... 
JAmited, K) Ind, Cas. 3O3; (> S. E. R. 127, referred 
to. 

Jagan Nath v. Mannu Lai, 16 A. 231; A. W. 
N. (1894) 00; 8 Ind. Dec. (N. s.) 150, distinguished. 

Petition, under section 44 of Act VI of 
191S, for revision of the decree of the Semior 
Subordinate J udge, Hksar, dated the 31st 
January 1922, 

Mr. Nanak Chand Pandif, for the Peti* 
tioner. 

Mr. Shamair Chand, for the Respondent, 

JUDGMENT.—The firm of Ganga SahaB 
Nihal Chand purporting to act through Ni* 
hal Chand and Rameshwar Da.'^, two of their 
members, instituted a suit for the recovery 
of Rs. 2,932-13-3 agiinst the firm Bishambar 
Mal-Pala Mai. A written statement was 
filed on behalf of the defendant firm in which 
the defendants described themselves as the 
firm Bishambar Mal-Pala Mai through Pala 
Mai and Ram Karan as proprietors. The 
suit proceeded before the Junior Subordinate 
Judge, and on the ii h June 1921 an appli- 
cation was filed on behalf of the parties as 
firms, ref rring the matter to the arbitration 
of the Junior Subordinate Judge himself 
(Diwan Sita Ram). This applicat'on was 
signed on behalf of the plain iff firm by the 
same pe.sons who had signed he plaint and 
on behalf of the defendant firm by Pala Mai 
and Ram Karan. The said application was 
also signed hy the respective Vakils of the 
parties whose powers-of-attoniey gave them 
the authority to refer to arbitration. Diwan 
Sita Ram reported the matter to the Dis- 
trict Judge who transfered the case to the 
Senior Subordinat e Judge and subsequently 
Diwan Sita Ram drew up and filed his award 
which was dated 28th August 1921. 
To this award one Bishambar Mai and cer^ 
tain minors, claiming to be members of the 
defendant firm, filed objections to the effect 
that the reference to arbitration was bad 
owing to the fact that it had not been signed 
by all the members of the defendant firm 
some of whom were minors. The learned 
Senior Subordinate Judge held an enquiry 
and came to the conclusion that Pala Mai 
and Ram Karan were the managing partnens 
of the firm. These two persons had signed 
the pleas as well as the agreement to refer 



Vol 71] INDIAN CASES, 73S 

FIRM BISHAMBAP. MAr,*PAt,A MAI, V. FIRM GANGA SAHAl-NIHAI, CHAND, 


and the other adult members of the firm 
were fully cognizant of the reference and the 
proceedings thereunder. The objections 
were, therefore, disallowed and a decree pass- 
ed against the defendant firm in accordance 
with the terms of the award. Ae^ainst this 
decree Mr. Nanak Ohand Pandit has filed 
a petition for revision whicli ]>urj)orts to be 
on behalf of the firm Bishanibar Alal Pala 
Mai. 

Mr. Pandit has urged that, inasmuch as 
the ‘minors did not sign the reference to 
arbitration which was further not signed 
on their behalf by an>^ one, there was no 
legal reference to arbitration. He also took 
exception to the reference being made to the 
Junior Subordinate Judge instead of to the 
Panchayai of Mandi Jakhal, and further 
urged that the Junior Subordinate Judge 
acted wrongly in agreeing to be appointed 
arbitrator. As to the last contention, 1 am 
unable to see anything objectionable in the 
conduct of Diwan Sita Ram in the matter 
in agreeing to act as arbitrator. Doubtless 
under the terms of the contract a reference 
to the Panchayat of Mandi Jakhal was con- 
templated, but this fact did not bar the 
parties from making the reference in ques- 
tion and I hold that there is no force in this 
contention. 

The real objection relates to the reference 
not having been made hy the minors, and 
Mr. Nanak Chand Pandit referred me to 
Agarwa.la s Arbitration in British India, 
page 8. where it has been pointed out that 
in the case of a firm of partners one of whom 
enters into an agreement to refer, such a 
reference is not necessarily binding on the 
other members of the firm, inasmuch as 
the submission to arbitration is not an act 
necessary for, or usually done, in carrying 
on the business of a partnership [Ram Bha- 
rose V. Kalin Mai (i).] In the present case, 
however, as I have endeavoured to show 
above, the suit was brought by a firm against 
a firm acting under the provisions of O. 
XXX, r. I. 

The defendant firm accepted the situation 
and the case proceeded accordingly. In 
Sukha Nand v. Behari Ram-Ishar Das (2) 


Harrison, J held that in circumstances simt - 
lar to those in the present case, a reference 
to arbitration was valid and legal. Simi- 
larly, in Ghaznavi & Co, v. Budge- Budge 
Jute Mills (3), it was held by ChaudlK^ij, 
J., of the Calcutta High Court that an 'jward 
is not bad for the fact that it wss made 
against the name of a firm witliout ascer- 
taining who were the parties li ihle, as the 
new Civil Procedure Code provides for suits 
against firms in the firms' names, which is an 
obvious reference to (). XXX, r. i. 

The next case cited by Mr. Sliamair Chand 
was Jagan Nath v. Mannu Lai (4) which, 
however, deals with the powers of the father 
of a joint Hindu family and is not directly 
in point. In Vppara Chinnagappa v. Gad- 
dam Chiuna Hanimanna (5) a Division 
Bench of the Madras High Court held that 
where the manager of the family refers a 
dispute to arbitration in good faith and the 
circumstances arc such that there is no 
collusion, the result of the submission 
will be binding on the other members of the 
family. 

At page 9 of Agarwala's Arbitration in 
British India a reference is made to Pokar- 
das Jashiomul v. Forbes, Forbes, Campbell 
and Co., Limited (6), a case which appears 
to me to refute Mr. Nanak Chand Pandit's 
contention. It is to be borne in mind that 
the suit in the present case was brought 
against a firm, the reference to arbitration 
was made by a firm and the award is against 
a firm and not against the individual mem- 
bers thereof. 

In these circumstances it seems to me 
that the proceedings in the Court below were 
with jurisdiction and in accordance with 
law. No case has been made out for inter* 
ference in revision and I dismiss this peti^ 
tion with costs. 

z. K. 

Petition dismhsed, 

(3) 25 Ind. Cas. 955- 

(4) ib A. 231; A. W. N. (1894) 60; 8 Ind. Dec. 
(N. s.) 150. 

(5) 50 Ind. Cas. 471; 9 b. W. 3141 (1919) M. W. 
N. 425. 

(b) 19 Ind. Cas. 363; 6 S. b. R. 127. 


(i) 22 A. 135; A. W. N. (t 9 «>o) 12; 9 Ind. DcQ; 
(N. 8.) 1120. 

(a) 08 Ipd. Cas, 750. 
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' HAHADAT V. HUEAU SINGH. 


LAHORE BlOH COURT. 

Miscewaneous Eirst Civil, Appeai, 
No. 161 OF 1922. 

June 9, 1922. 

Present : — Mr. Justice Scott-Siuith. 
SHAHADAT and others — Judgment- 
Debtors— Appellants 
versus 

HUKAM SINGH— Decree-Holdkr- 
Respondent. 

himitaiion Act [IX of 1908), fi. -Court -Fees 
Act [V 1 1 of 1870), 55. e\, zS*—- Appeal, presentation 
of — Copy of order appealed ae;atnsf unstamped — 
Delay in filint^ appeal — Sufficient cause — NeglU 
genre of clerk —Duty of Counsel. 

Havin" regard to the provisions of sections 4 
and 28 of the Court -Fees Act an appeal cannot 
be regarded as having l)een validly presented if 
the copy of the order appealed against is not 
properly stamped. 

It is the duty of Counsel when filing an appeal 
to see that all documents which require a stamp 
are properly stamped. He cannot .shelter himself 
behind his clerk and if his clerk has been guilty 
of any carelessness he is responsible for it. 

Where an appeal is returned as incomplete and 
is again filed after the expiry of limitation, it is 
not a .sufficient cause lor admitting it within the 
meaning of section 5 of the Limitation Act, that 
the mistake was made by the Counsel’s clerk who 
put in the appeal. 

Krishnasami Panikondar v. Uanwsnmi 
Cliethar, ^ Jud. Cas. .493 ; 41 M. 412 ; 34 M. L- 
J, C3 ; 4 J’. L. W. 54 ; Id A. L. J. 57 ; 7 L. W. 150 ; 

M. h. T. ini ; 27 C. L. J. ::53 1 - I'- b- ^ 9 ^^ I 
22 C. W. N. .^8 1 ; 21 Bom. L. R 5.^1 ; ii Bur, 
1^, T. 1 21 ; (1918) M. W. N. (job; 35 I. A. 25 (P. C.), 
distinguished . 

Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Sargodlia, 
dated the 5th October 1921. 

Sheikh Nia::i All, for the Appellants. 

Dewan Mchr Chand, for the Respondents. 

JUDGMENT.— This is an appeal from 
the order of the lower Court directing 
execution of the decree-holder's decree to 
proceed against Shahadat and others, judg- 
ment-debtors. A preliminary objection is 
rciised by Counsel for the respondent to the 
effect that the appeal is barred by time. 
The appeal was filed on the 7th January^ 
1922, but the copy of the order appealed 
against filed along with the memorandum 
of appeal was unstamped and the translation 
fee had not been paid. The appeal was, 
therefore, returned as incomplete. It was 
re-filed complete on the 17th January. 
The 9th of J anuary was the last day of limi- 
tation for filing the appeal and it was, there- 
tore^ barred by time when filed on the 17th 


January. Having regard to sections 4 and 
28 of tJie Ccart Fees Act there was no legal 
anneal filed on the 7th January and Counsel 
for the appellants does not contest that the 
ippeal is not barred by time. He urges, 
•icwever, th.:d there is sufficient umse lor 
admitting it within the meaning of section 
5 of the I, imitation Act. He cites KrkJina- 
sami Panikondar v. Ramasami Chettiar (x). 
That case is distinguishable from the present 
one. Every Counsel knows or ought to 
know that the copy of the order appealed 
against must bear a Court-fee stamp of eight 
annas or one rupee according to the value 
of the subject-matter. Mr. Niaz Ali says 
that the mistake was that of the clerk who 
put in the appeal. In my opinion it is the 
duty of the Counsel when filing an appeal 
to see that all the documents which require 
stamp arc properly stamped. He cannot 
shelter him.self behind his clerk, and if 
his clerk has been guilty of an}^ carelessness, 
he is responsible for that. A valuable 
right has accrued to the respondent by 
reason of the period of limitation for filing 
the appeal having elapsed, and I do not 
think it would be fair to liim to admit this 
appeal. Even when the appeal was returned 
to Counsel on the 7th January he had still 
two more days in which he could have 
stamj>ed the co]>y of the order appealed 
a.fictnst but did not re-file the appeal until 
ten da\'s later. In niy opinion he has been 
guilty of carelessness and I sec no sufficient 
reason within the incaniiig of section 5 of 
the lyiinitation Act for admitting the appeal 
beyond time. 

The appeal is accordingly dismissed, but 
I make no order as to costs in this Court. 

Z- K. Appeal dismissed. 

(I) 43 liid. Cas. 493 ; 41 M. 412 ; 34 M. L. J. 

63 ; 4 P. L. W. 54 ; iC) A. L. J. 57 ; 7 L. W. 156 ; 
23 M. L. T. loi ; 27 C. L. J. 253 ; 2 P. L. R. 1918 ; 
22 C. W. N. 481 ; 21 Bom. L,. R. 5^1 ; ii Bur. L. 
T. 121 : (1918) M. W. K. 90b ; 45 i. A. 25 (P. C.). 
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KAU KISSAK V. HIKDB SAM. 

LAHORE mOH COURT. 

SscoND Civn, Affbai< No. 3362 of 19x7. 

August 3, 1932. 

Present Sir Shadi Lai, Kt., Chief Justice, 
and Mr. Justice Abdul Qadir. 

RAM KISHAN and anothek, 

RBFRESUNTATIVBS OF GOKAL CHAND, 
DBCBASBD — PLAINTIFFS — ^AffELLANTS 
versus 

HIRDE RAM and others — 

Defendants — Resfondents. 

LimitatioHAct (IX of 1908), s. to— H indu joint 
fimily — Acknowledgment by one member, whether 
Inlying on others — Court-fees — Suit against several 
defendants — Decree against one — Appeal in order 
to make others liable — CourUfee payable on memo, 
of appeal. 

An acknowledgment made by a member of a 
joint Hindu family, who is not the manager of 
the family, is not binding on the other members 
of the family, except those who claim through him« 
for instance, his sons. [p. 739, col. i.] 

Where the Trial Court grants the plaintiff a 
decree against one of several defendants and the 
plaintiff appeals with the object of getting the 
other defendants made jointly liable for the amount 
decreed, the memorandum of appeal ought to bear 
an ad valorem Court-fee stamp, [p. 738, col. i.] 

A mxr Chamd v. Kanhaya Ram, 16 Ind. Cas. 777; 
86 P. R. 1912 ; 222 P. C R. 1912 ; 225 P. W. R. 
X912, followed. 

Second appeal from a decree of the Dis- 
trict Judge, Ambala, dated the 17th No- 
vember 1917, varying that of the Subordi- 
nate Judge, First Class, Ambala, dated 
the 19th May 1917. 

Dr. G, C, Narang, for the Appellants. 

Mr, Nanak Chand Pandit,, for Re- 
spondents Nos. I to 4. 

jrUDOMENT. 

Abdul Qadir, J. — ^The plaintiff, Gokal 
Chand, brought a suit to recover a sum 
of Rs. 385, due on a balance struck in 1900 
by two brothers, Hirde Ram and Harbans 
Rai. The suit was brought in August 

M x 6 against defendants Nos. i and 2, 
rde Ram and Harbans Rai, and three 
sons of Hirde Ram, and one son of Har- 
bans Rai, defendants Nos. 3 to 6, who were 
said to be members of a joint Hindu 
family. It was claimed that the suit was 
within time and that limitation was saved 
by an acknowledgment made ,by Harbans 
Rai, in a letter written on the 5th Decem- 
ber 1910, acknowledging the debt, as well 
as by a payment of^Rs, loi made by him 
in the same year. The Trial Court held 
tnat there was a b indi ng acknowledgment 
within the meaning of section 2:9 ot the Umi- 

47 


tation Act, which brought the suit within 
time, and decreed the plaintiff's claim with 
costs against all the defendants, subj^ 
to the reservation that defendants Nos. 3 
to 6, i, e, the sons of the two brothers, 
would be liable only to the extent of the 
joint property of the family. The defend- 
ants appealed against this decision, with 
the resiilt that the decree of the Trial Court 
was modified to this extent that Harbans 
Rai only was held to be liable for the debt, 
and defendants Nos. i, 3, 4, 5 and 6 were 
relieved from liability. The plaintiff has pre- 
ferred a second appeal to this Court against 
the decision of the learned District Judge, 
and all that he seeks in this second appeal 
is that defendants Nos. i, 3, 4, 5 and 6 
should also be made liable for the debt. 
The Court-fee stamp paid on this appeal 
was Rs. loi. The learned Judge, who 
admitted the appeal to a hearing, noted 
at the time that the question of the Court- 
fee would be settled at the hearing. The 
case came up for hearing before a Divi- 
sion Bench of this Court on the gth Novem- 
ember 1921 and was adjourned, because 
the transliteration of a hahi entry, which 
Was in dispute in the case, was not on the 
record. Orders were also passed at the 
time that ad valorem Court-fee should be 
paid on the appeal and should be made 
up at the next hearing. The case then 
came up before us on 27th July 1922, and 
the Counsel for the appellant made up the 
deficiency in Court-fee before the hear- 
ing started. 

Mr. N. C. Pandit, on behalf of the re- 
spondents, raises a preliminary objection 
that the proper Court-fee having been paid 
so late, the appeal cannot be said to have 
been presented within time, as at the time 
of presenting it there was no properly 
stamped appeal before the Court. He 
contends, ^erefore, that this appeal is 
barred by time and that there is no reason 
for giving an extension of time and it should 
be rejected. He relies on Umed Ali v. 
Municipal Committee, Jhang Maghiana (i), 
where an appeal was rejected under similar 
circumstances. He refers to Amir Chand 
v. Kanhaya Ram (2) as a clear authority 

(I) 36 Ind. Css. 143 ; 2 I#. X| 2 ly. I#. J. 4861 86 
P. W. R. 19201 (1922) A. I. R. (L.) 233. 

(a) X6 lad. Css. 777 ; 86 P. R. 19x2 * 222 P. L. 

R. X9X8 1 as5 P« W« R, 1912 • 
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for the proposition that ad valorem Cour|-^ 
fee stamp should have been paid on the 
amount decreed by the lower Court, wher^ 
the lower Court granted the plaintiff 
decree against one of several defendants 
and the plaintiff appealed with the object 
of getting the other defendants made jointly 
liable for the amount decreed. He argues 
that there could have been no bona fide 
mistake made by the Counsel for the appel- 
lant when he filed his appeal on a Court- 
fee stamp of JRs. lo only. Dr. Gokal Chand 
Narang, who appears for the appellant, 
urges, in the first place, that the Division 
Bench which passed orders on the 9th 
November 1921 that the dedciency in stamp 
should be made up at the next hearing, must 
be understood to have decided to extend 
the time in favour of the appellant and that 
it is not open to the respondents to raise 
this objection now that tnat order has been 
cirried out. He adds tnat in case it is 
held that this matter was left open when 
the order dated 9th November 1921 was 
passed, he would ask for an extension of 
time on the ground that the mistake made 
in filing the appeal on a Court-fee stamp 
of Rs. 10 was a bona fide one. He ates 
Ujagar Lai v. Mohan Kuar (3) as an autho- 
rity for tne proposition that where a plain- 
tiff does not ask for a fresh decree but only 
wishes to have it declared that certain 
defendants exonerated from liability are 
liable under the decree, he can pay Rs. 10 
for the declaratory relief. He also points 
out by way of analogy, to a Division Bench 
ruling of the Chief Court reported as Kirpal 
Singh v. Sant Singh (4) wnere it was held 
that* ‘as regards the claim for a declara- 
tion as to Who was entitled to receive the 
balance due*' in that case a Rs. lo-stamp 
was sufficient under Art. 17 (6), Schedule 
II, Court Fees Act. He states that he be- 
lieved at the time he was filing this appeal 
on the strength of the two authorities 
mentioned above, that he was acting 
correctly in paying a Rs. 10 stamp 
and that Amir Chand v. Kanhaya 
Ram (2) must have been out of his 
mind at ^e time, if it had come to his know- 
ledge at ad. He goes on to say that he 
would still urge with all respect to the 

(3) A W. N. (1886) 3Xi. 

(4; 13 lad, Cas, 305 ; yi P. k, ic>ii ; 30 P. Iw. 

R. ujiz ; 205 P. W. R, 1911. 
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learned Judges responsible for Amir Chand 
V. Kanhaya Ram (2) that there is something 
to be said lor the view taken by the Allah- 
abad Court on the ruling above cited. After 
hearing this explanation of Dr. Narang 
I think that the question involved was 
a debateable one and the deficiency in 
Court- fee as originally paid was due to a 
bona fide mistake and that, therefore, this 
case is a fit one for extension of time and 
for allowing the appeal to be heard on the 
merits. 

It has been definitely held that Har- 
bans Rai did write a letter acknowledging 
the debt in 1910 and thus, so far as he is 
concerned, the suit has been held to be 
within limitation and there is no dispute 
now as regards bis liability. The sole ques- 
tion before us is whether his acknowledg- 
ment is binding 011 the other defendants. 
The answer to this question depends on the 
decision which may be arrived at on the 
following two points 

(1) Whether llirde Ram and Harbacs 
Rai and their sons were members of a ioint 
Hindu family at the time of this acknowledg- 
ment ? 

(2) Whether this acknowledgment was 
made by Harbans Rai in his capacity as the 
karta or manager or the joint Hindu 
family ? 

The defendants alleged that the family 
was originally joint, but in Sambat 1904 
(corresponding to 1907) a partition bad 
taken place, by which the two brothers 
bad become separate and that this tact 
was evidenced by an entry made in the 
bahi ot one Chaukas Mai. This entry was 
pioduced in Court and was proved by the 
evidence of Chaukas Mai and it does 
reate the tact ot a partition between the 
two brothers, but its admissibility was 
objected to in the Trial Court on the ground 
that it was not a properly stam|^d docu- 
ment and also required registration. The 
learned Subordinate Judge held that it 
was inadmissible for want of registration 
and held that no partition was proved. 
The learned District J udge, on appeal, 
came to a dihereut conciuaion. He held, 
on the autboaty of Gongod dry. bnum 
Git 15 ), tnat It was mei«dy a recital ot an 
accomplished fact in the bahi of a ihird 

(3) 48 P. R. I0h|l u F. I^. R. Itf03;5* 

JP. W. R. sgoa 
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party and as such admissible. He also 
held that there was a reference to a sepa- 
rate debt on his own account in the letter. 
Exhibit P-ii, written by Harbans Rai to 
the plaintiff on the 5th December 1910, 
which also indicated a separation. Dr. 
Narang draws oar attention to the words 
of the document, which in some passages 
recites present events and in others makes 
use of the future tense, and points out that 
the use of the words ‘‘ zabani (oral) 
agreement in the said document repeatedly 
shows that the writer was adopting this 
device in order to save the expenses of re- 
gistration and stamp, but, as a matter of 
fact, the parties were executing a deed of 
partition, which cannot be admitted in evi- 
dence without being properly stamped and 
registered. I think there is force in this 
contention and I cannot hold it proved on 
the basis of this document, that a parti- 
tion of the joint family had been effected. 

In spite, however, of the view taken 
by me as to the document mentioned above 
the question remains whether Harbans 
Rai had any authority to bind his brother 
or his nephews. Dr. Narang describes him 
as one of the kartas of the family, that is 
to say, he tries to make out that both 
Hirde Ram and Harbans Rai were jointly 
managing the family business. There is 
nothing on the record to show that both 
of them were acting as kartas, which is 
somewhat unusual, though not absolutely 
unknown, Hiide Ram was admittedly the 
elder of the two brothers and would, as such, 
be presumed to be the head or the manager 
of the family, in the absence of any posi- 
tive evidence to the contrary. There is 
no evidence to show that Harbans Rai 
had been authorised by his brother or by 
his minor nephews to take the step he did, I 
am, therefore, of opinion that his acknow- 
ledgment is not binding on his brother 
or his nephews and section 19 of the I^imi- 
tation Act cannot help the plaintiff against 
defendants Nos. i, 3, 4 and 5, inasmuch 
as they do not derive their title or liability 
through Harbans Rai. I would, therefore, 
dismiss this appeal with regard to the 
liability of defendants Nos. i, 3, 4 and 5. 

The case of Ji wan Dal, defendant No. 6, 
the minor son of Harbans Rai, however, 
stands on a different footing. ?Ie derives 
bis 1‘abilily through bis lather and an 


acknowledgment by his own father must be 
held to be binding on him. Therefore, 
the appeal of the plaintiff is accepted to this 
extent that Jiwan Dal will be Uable along 
with his father to the extent of the joint 
property. The plaintiff will pay the costs 
of defendants Nos. i, 3, 4 and 3. 

Shadi LaD.C. J.-I am of opinion that 
Harbans Rai was not the manager of the 
family and had no authority to acknow- 
ledge the debt on behalf of Hirde Ram 
and his sons. The appeal is accepted to 
this extent only that Jiwan Dal adso will 
be liable to the extent of his share in the 
property jointly owned by him and Uis 
father. 

z. X. Appeal azeepied. 


LAHORE mOH CiOITBT. 

Second Ctvh, Appeai, No. 833 op 1922. 

November 30, 1922. 

PresefU : — Mr« Justice Harrison. 

TIRKHA ASD ANOTHER— PUUNTIPPS — 
APPEI.LANTS 
versus 

SOHDU AND OTHERS— Dependants— 
Respondents. 

Regiiiration Act (XV I of 1908), 5. 12— 
randum,unsignedt of mortgage — Re^stration* 

The Registration Act presumes throughout 
that a document tendered for registration has been 
executed. Before a document can be treated as 
such for purposes of registration, it must be exe- 
cuted, t. s.. Signed, [p. 740, ool. i.] 

Chet Po, In the applicaJtion of, 22 Ind. Cas. 75; 
7 D. B. R. 77 ; 7 Bur. D. T. 48 (F, B.), referred to. 

A memorandum made in the account-books 
of a mortgagor reciting the names of the parties, 
the account of the charge, the period of the mort- 

f age and the names of witnesses bnt not signed 
y any body is not a mortgage-deed and does 
not require registration under section 17 of tha 
Registration Act. [p. 740, cols, i 8t 2.] 

Second appeal from a decree of the Di> 
ttict Judge, Delhi, dated the 7th Marct^ 
1922, reversing that of the Honorary Mun^, 
Second Class, Rohtak, dated the 6th Jnijr 
1921. 
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TIliKHA V. SOUI.U. 

Mr. Shamair Chand, for the Appellants. 

Eala Amur ISlath Chona^ for the Re 
spondents. 

JUDGMENT. — The plaintifiFs in this case 
sued to redeem a mortgage which, it is alleg- 
ed, had been effected in the year 1890. The 
suit was decreed by the First Court on pay- 
ment ol Rs. 137, and on appeal the Dis- 
trict J udge held that the document on 
which the plaintiffs relied required regis- 
tration and, inasmuch as it was unregis- 
tered and inadmissible in evidence, no 
secondary evidence of its contents could 
be produced and he, therefore, dismissed 
the suit on this preliminary point. 

Plaintiffs appeal and the first point to 
be decided is whether the document in 
question is a mortgage-deed and as such 
requires registration or whether it is merely 
a memorandum in an account-book. There 
are several curious features of this docu- 
ment. It is to be found not in the account- 
book of the mortgagees but in the account- 
book of the mortgagors. It recites the 
names of the parties, the amount of the 
charge, the penod of the mortgage and the 
names of certain witnesses. It is not signed 
by any body, a point overlooked or rather 
not clearly realised by the learned District 
J udge who says that it is signed by witnesses. 
Now, before a document can be treated as 
such for purposes of registration, or, in 
fact, for almost any purpose, it must be 
executed, and, as defined in section 2 (12) of 
the Stamp Act, ''Executed*' means /^signed," 
a point explained in Chet Pu, In the appli- 
eauon oj (i), a Full Bench ruling of 
the lyower Burma Chief Court. If unsigned, 
the document is not liable to stamp duty 
and a Jortiori is not compulsorily registrable, 
nor, in fact, r^istrable at all. Ihe 
Registration Act presumes throughout that 
the document tendered for registration 
has been executed (see section 58 and sec- 
tion 74). Under section 58 the Registra- 
tion Officer must endorse the signature 
of every person admitting the execution of 
ihe document. The first ground on w Inch the 
Registrar can refuse to register a document 
onder seption 74 is that it has not been 
executed. Under section 59 of the Trans- 
fer ol Property Act we find who must exe- 

(1) 22 Ind. Cas, 75 ; 7 U. B, R. 77 r 7 
Ul\ (F.B.), 
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cute a mortgage, and where that Act ap- 
plies in its entirety, it is the mortgagor and 
two witnesses. Although the Act does net 
apply in its entirety to the Punjab^ this 
section is valuable as explaining that tlie 
mortgagor is the executant of a written 
mortgage. Not only, therefore, was this 
entry not compulsorily registrable but it 
could not be registered nor charged with 
stamp duty. It is shown to be written 
by the scribe BaUu, who has since died, 
and in the account-book of the mortgagors, 
not of the mortgagees, as would be the 
case had it even been intended that it should 
be treated as a mortgage and not a memo- 
randum. The whole tenor of the entr>', 
moreover, is that it is written lor the use 
of the mortgagors in case there should be 
any doubt as to the terms in years to come, 
p'or all these reasons i find that the docu- 
ment in question is a memorandum and 
not a deed of mortgage. 

Counsel for the respondents urges thai, 
inasmuch as the plaintiffs did not allege 
the existence of an oral mortgage antece- 
dent to this entry in their plaint nor in the 
early stages of the case but only took up 
their present position when the defendants 
had objected to the document, they should 
not be allowed to shift their ground and 
base the claim on an earlier oiid mortgage. 
He points out that in the plaint the words 
ba-ru*i^bahi are to be found and that it is 
on the mortgage contained in the account- 
bwjc and nothing else that the suit is based, 
and in this contention he quotes Sheo 
Prasad v. LalU Knar (a), a nihng 
which appears to me to be not in point. 
The plaintiffs have relied on one and the 
same mortgage throughout. They have not 
attempted to base their claim on anything 
else, not to substitute any other mort- 
gage for that relied upon in the plaint and- 
no mistakes in pleadings can m^e a docu- 
ment registrable when it is not registrable, 
and st^ less can it make any document 
compulsorily registrable which is not so 
under the provisions of the Act, 

I, therefore, accept the appeal on this 
preliminary point and remand the case 
to the lower Appellate Court for decision 
on the merits under O. XiJ, r. 23, 
Civil Focedure Code. 

(a) x8 A. 403 I A. W. N. (1896) 1321 8 lad. 
Dec. (N.a.) 975* 
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Stamp ott appeal will b"- lefu^ided and 
costs will follow the resiilt. 

z. K. Appeal accepted : 

Case remanded. 


PATNA mOH OOmtT. 

Cjviu Revision No. 239 of 1922. 
December 22, 1922. 

Present: — Justice Sir B. K. MuUick, Kt., 
and Mr. Justice Kulwant Sahay. 

Rai Bahadur RAM vSUMRAN PRASAD 
AND OTHERS— DECREE-HOEDERS— 

Petitioners 

versus 

Babu RAM BAHADUR and others — 

J udgment-Debtors — Opposite Party. 

Civil Procedure Code (Act V e>/igo8), 0 , -YA" 7 , 
r. 11 -^ Execution of decree — Concurrent applications^ 
whether maintainable — Amendment of application — 
Jurisdiction of Execution Court, 

There is no provision of law which prevents a 
Court from entertaining concurrent applications 
for execution of the same decree, and r. ii <rf O. XXI 
of the Civil Procedure Code is no bar to the main' 
tenance of such applications, [p. 742, col. 2.] 
Saroda Prosaud MuUick v. Luchmeeput Sing 
Doorgur, 14 M. I A. 529: 17 W.R. 289; 10 B. L. R. 
214; 2 Such. P.C. J. 560; 3 Sar. P,CJ. 77; 20 B.R. 
883 Krishtokishore Duit v. Rooplall Dass, >> C. 687; 
10 C. Iv. R. 609; 4 Ind. Dec. (n. s.) 442, Baij Nath 
Gocnka v. Holloway, i C.h. ^1$, Maharaja 
of Bobbin V. Narasaraju Peda, 15 Ind.Cas. 738; 
37 M. 231; 12 M. L. T. 119; (1912) M. W. N.721; 
23 M. D. J. 236, Maharajah of Bobhili v. Narasa^ 
raju Peda Baliara, 36 Ind. Cas. 682; 21 C. W. N. 
1G2; 31 M. D. J. 300; 18 Bom. Ir. R. 909; 39 M. 640; 
14 A. D J. i12q; 20 M. L T. 472; 24 C, h. J. 478; 
4 L. W. 558; (1916) 2 M. W. N. 541; I P- U. W. 26; 
43 I. A. 238 (P, C.), relied on. 

Radha Kishen Lall v. Radha Pe^shad Singh. 18 
C. 515 : 9 Ind. Dec. (N. s.) 344 and Sadho Saran v. 
Hawal Pande, 19 A. 98; A. W. N. (1893) 57J 9 Ind. 
Dec. (N. s.) 63 (F. B.), referred to. 

A Court of execution has jurisdiction to permit 
• he amendment of an application for execution by 
the addition of other properties to the list of prop. r* 
ties sought to be attached, [p. 742. col. 2.] 

Gnanendra Kumar Rai Chowdhurv v. Shayama 
Sunder Jen, 44 Ind. Cas. 553; 27 C. L. J. 398; 22 
C. W. N. 540, relied on. 

Asgar AH v. Troilokya Nath Chose, 17 C, 631; 

8 Ind. Dec. {n. s.) 960 (P. B.), distineuished. 

Revision from an order of the Subordi- 
nate Judge. Monghyr, dated the nth July 

X92«. 


i4i 

Messrs. S. M. MujlUk and N. N. Sen, 
for the Petitioners. 

Messrs. S, K, Mitter and L. K, Jha, for 
the Opposite Party. 

JUDGMENT. 

MuUick, J» — This case has been well 
argued on both sides and the result seems 
to me to be quite clear. 

The petitioners before us obtained a decree 
for money against the opposite party in 
Suit No. 858-80 of 1913-15 in the Court 
of the Subordinate Judge of Monghyr and 
on the 20th May 1915 they made to that 
Court an application. No. 153 of 1913, for the 
execution of that decree. Some property 
belonging to the judgment-debtors was 
sold for a sum of Rs. 37,642, leaving a balance 
of Rs. 7,396-2-4 still due, and the execution 
case is still pending for the disposal of two 
applications for setting aside the sale ; 
the sale has, therefore, not been confirmed. 
On the nth July 1922 the decree-holders 
filed a petition before the Executing Court 
stating that they had learnt that an amount 
of Rs. 6,309-10-0 realised upon a decree in 
favour of the judgment-debtor, was in 
deposit in the Court of the Subordinate 
Judge and praying that this sum might be 
attached and paid to the decree-holders in 
satisfaction of their debt. On the 12th July 
1922 the Subordinate Judge made the 
following order : — 

Heard the Vakil for the decree-holders; 
As the execution case in respect of the same 
decree is still pending before this Court, 
no fresh execution petition in respect of the 
same decree can be entertained. Rejected. " 

The present application for revision has 
been made by the decree-holders against 
this order. 

It is urged by the opposite party that 
while Execution Case No, 133 of 1918 is 
pending no fresh execution proceeding caa 
be instituted. In my opinion, this is a 
wholly incorrect view of the law. Under 
the Civil Procedure Codes of 1859# 1877 
1882 the legality of concurrent execution 
has always been recognised though in prac- 
tice it was not generally carried out. If 
authorities are required reference may be 
made to Saroda Prosaud MuUick v. Luchmee^ 
put Sing Doogur (i) ; Krishtokishore Dutt v. 

(i) 14 M. I. A. 529; 17 W. R. 289; 10 B. E, R. 

3141 2 Suth. P. C. J. 5O0; 3 Sar. P. C. J. 20 

E. R. 883. 
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Rooplall Luss (2) Baij Noth Goenka y. 
Holloway (3) and Maharaja of Bobbili 
V. Narasaraju Peda (4), amrmed by the 
Privy Council in Maharajah of Bobbili v. 
Narasaraju Peda. Baliara (5) ; indeed on 
principle, there seems to be no difference 
between a concurrent execution after transfer 
in another Court and a concurrent execution 
in the Court in ^hich the decree was passed. 
That the present Code does not view with 
disfavour concurrent executions is, ammig 
other sections, indicated by section 46 which 
is new and relates to precepts. That section 
enacts that, upon the application of the decree- 
holder, the Court, which passes the decree, 
may, whenever it thinks fit, issue a precept 
to any other Court which would be compe- 
tent to execute such decree, to attach any 
property belonging to the judgment-debtor 
and spiffed in the precept, provided that 
no attachment shall continue for more than 
two months unless the period of attachment 
is extended by an order of the Court or unless 
before the determination of such attachment 
the decree has been transferred to the Court 
and the decree-holder has applied for an 
order for the sale of such property. 

Further, it has been held by the Calcutta 
and the Allahabad High Courts that separate 
and successive applications for execution 
giving reliefs of different character may 
always be made, see Radha Ktshen Lai v. 
Radha Pershad Singh (6) and Sadho Saran 
V. Hawal Pande (7), and I see no reason why 
two applications for attachment of different 
properties cannot proceed simultaneously 
in execution of the same decree. In my 
opinion there is no provision of law which 
prevents the Court in the present case from 
entertaining a fresh application for the 
execution of the decree by attachment of 
money in deposit to the credit of the judg- 


(2) 8 C. 687: 10 C. h. R. 609; 4 Ind, Dec. (N, s.) 
442. 

(3) I C. D. J. 3*5* 

(4) 15 Ind. Cas. 738: 37 M, 23*: *2 M. D. T 119; 
(191a) M. W. N. 72»: 23 M, L. J. 236. 

{5) 36 Ind. Cas, 682; 21 C. W. N. 162; 31 M. L, 
J. 300; 18 Bom. L. R. 909: 39 M 640; 14 A D. J. 
1129; 20 M, L. T. 472: 24 C. L. J. 478; 4 I- W.558; 
(1916) 2 M. W. N. 54*: * P- b. W. 26; 43 I. A. 238 
{P* Ca), 

*/6) 18 C. 513; 9 (N. S*) 344. 

(7) 19 A. 98; A. Wa N. (7893) .'57: 9 P«c. 
(N. S.) 63 (F. B.). 


meot-debtor in the «ain€ Court or in any 
other Court. 

O XXI, r. II of the present Act which 
requires that the decree -holder shall state 
the result of all previous executions is, in 
my opinion, no bar to the maintenance of 
concurrent execution. 

If, then, it is o^en to the decree-holder 
to file a fresh application, I see no reason 
why the Court c nnot allow the amendment 
of the application already filed, while the 
execution case is still pendii g, hy the addi- 
tion of other properties to the list of proper- 
ties sought to b attached. It is contended 
that r. 17 of O. XXI contemplates that there 
can be no amendment after the execution 
case ha^ been registered, but, in my opinion, 
there is no force in thi contention and it 
has been so held in Gnanem ra Kumar Rai 
Chowdhury v. Shayama Sunder Jen (8). 

It is contended by th' learned Counsel for 
the opposite party that this last mentioned 
case was wrongly decided and that it con- 
flicts with the Full Bench decisio: of the 
Calcutta High Court in A sgar A li v. T roilchya 
Nath Chose (9), But thi Full Bench case, 
in my opinioi^ has no application to the 
present ease. TLeie an application for 
execution was made which was not in 
proper foim, and when the prayer for amend- 
ment was made, the period of limitation 
for executing the decree had expired. The 
Court he’d that the amendment cotdd not 
he made after the decree had lec( me barred 
by limitation. But where the dtciee is 
still alive, I do not see why an application 
for amendment cannot be allowed if the 
Court so chooses at any time before the 
close of the execution proceedings. To 
hold otherwise would mean that, although 
the decree-holder has discovered p'operty 
belonging to the judgment- debt r, which is 
within Us grasp, and although he knows 
that the properties which he has already 
attached will not satisfy his decree, he cannot 
have any relief till the disposal of the execu* 
tion case, which may, ts i./ the present in- 
stance, be protracted for a considerable 
time, 'ihe argimcnt, that the object of 
the law is to prevent excess in realization, 
does l ot coLcluae the matter, the Courts 

(8) , 44 Ind. Cat. 353; 27 C. L. J. 3981 22 C. W, 
N. 540. 

(9} ^7 C* 6311 8 lad* Ptc, (n. 8 } 960 (F» J,), 
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will always endeavour to protect the judg- 
ment-debtor against unnecessary harassment. 

Reference has been made to the English 
practice on the subject. It feems that a 
judgment-creditor in England may, in execu- 
tion of a judgment for money or costs, 
issue any number of writs addressed to the 
Sheriffs of different counties or places in 
which the judgment-debtor's assets are and 
he may also issue more than one writ in 
the same county, but he cannot, in the 
latter case if a seizure be made under one 
of the writs, ordinarily proceed with the 
other writs without obtaining a return of the 
first writ. Two or more writs of the same 
kind can be executed in different counties 
but care must b.^ taken that too much is 
not realized. These rules cannot, of course, 
affect the procedure in India, but they 
support the view that there is no objection 
in principle to ihe concurrent execution of a 
decree. 

In the case before us the Subordinate 
Judge was wrong in holding that he had 
no jurisdiction to entertain the decree- 
holder's application of the nth July 1922. 
He had jurisdiction to accept it either as a 
fresh application for execution or as an 
application for amendment cf the previous 
application, and he mus!* now exercise the 
discretion with which the law vests him 
and dispose of the application according 
to law'. 

The application is, therefore allowed 
with costs. Hearing fee five gol 3 moknrs. 
Kuiwant Sahavi J.— I agree. 

w. C, A. Applicaiicn allowed 


LAHORE HIGH COURT. 

MiscEti^NEous First Civil Appeal No. 
840 OF 1922. 

November 14, 1922. 

Present: — Mr. Jusli e Broadway. 
Mussammat ISHRI — Defendant-- 
App lant 
versus 

SHIB RAM AND OTHERS- PLAINTIFFS 
AND PARLAD RAI— Defendant — 
Respondents. 

§Ml Pf9Hdftr$ Me {AetV ef rgoS), 9,XLt r, i 


^Reeeker, appoinimsnt NeHe^ZHie^'eiien ef 
JnitfucHons te Receiver^ Appeal, wkefker 

lies. 

Rule 1 of O. XL of the Civil Procedure Code 
does not lay down that notice should issue before 
a Receiver is appointed, and in many cases the 
object of the appointment of a Receiver may welt 
be nullified if notice were issued, [p. 745, col. i.l 

The question which the Courts have to decide 
in dealing with applications under O. XL, r. i of 
the Civil Procedure Code for the appointment of a 
Receiver is whether, in the circumstances of the 
case, the appointment of a Receiver is just and 
convenient, the main object being to preserve the 
property. The power is discretionary with the 
Court, but at the same time this discretion is not to 
be exercised arbitrarily but in a regulated manner, 
[p. 745, cols. I &2.] 

Ramji Ram v. Salig Ram^ 5 Ind. Cas 96; 14 
C W. N. 248: 14 C. L. J. 215, referred to. 

Sidheswari Dabi v. Abhoyeswari Dabi, 15 C. 
818: 7 Ind Dec (K S.) T128, Ckandidat Jha v. 
Padmanand Singh Bahadur, 22 C 4S9 , n Ind* 
Dec. (N 307. Sivagnanathammal v. Aruna* 
chelam Ptllai, si Ind Cas. 870; (iqii) 2 M W. N. 
75: 21 M. L. J 821: 10 ML T. 490, Hobih* 
ullah V Abtiakallah, 34 Ind. Cas. ( 93; 23 C L. 
J. 567. Bhai Bhagat Singh v. Harnam Singh, 136 
P. R. iSqo, Jiwani v. Labhu Ram, 4 Ind. Cas. 
694; 107 P. R. iqo8; 12 P. L. R. iqog; 179 P. W. 
R. 1908. Bakht Bhari v. Isa Shah, it Ind. Cas. 
403; 6i P. W. R. 1911 and Sant Ram v. Ram 
Chand, 6 Ind. Cas 659: 36 P. R. 1910; 53 P. W. 
R 1910; 72 P. L. R. iqio, distinguished. 

N appeal lies against instructions issued by 
the Court to the Receiver, fp. 744, col. 2.] 

Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Ludhiana, 
dated the iith March i 22. 

Lala Badri Das, R B.. for the Appellant. 

Bakhshi Tek Chani and Lala Mehf 
Chand Mahajan, for the Respondents, 

JUDGMENT. — One Indar Singh died in 
Burma on the nth February 1920, leaving 
him surviving two brothers, Shib Ram and 
Assa Ram, and a widow, Musammai Ishri, 
Assa Ram has been adopted out of the fami- 
ly and is no further concerned in this matter, 
the dispute being between Musammat Ishri 
on the one side and Shib Ram, his son Charan- 
ji Lai, and his grandsons Manohar Lai and 
Am it Lai, on the other, Shib Ram, etc., 
claim that Tad)r Singh and they formed a 
join Hindu family and that for th s reason 
they are entitled to .succeed to the property 
in suit by right of survivorship On the 
olhci hand, Musammat Ishri daims that 
her husband was not a member oi any joint 
Hindu family, and that she is, therefore, 
tmtitled to whatever he left, Jndar Siuj^h 
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had been carrying on business in Burma 
althoutih he originally came from Ludhiana 
and the bulk of the property is in Burma 
and consists in the main of cash or debts 
due to the d:ceas d. On the 8th Nc^vember 
1920. Musammat Ishri moved the Courts 
in Burma for a Succession Ceitificate. A 
similar course was adopted by Shib Ram, 
etc., on the i6th July IQ21. These pro- 
ceedings have been dropped by both the 
parties and need not be further considered. 

On the 2nd March 1921, Shib Ram, etc., 
instituted a suit against Musammat Ishri 
adding for a declaration that Indar Singh, de- 
ceased, had been a member of their joint 
Hindu family and that the widow was only 
entitled to receive maintenance. Musam- 
mat Ishri contested th^ suit and during its 
pendency one Parlad Rai of Burma pro- 
pounded a Will, said to have been executed 
by the late Indar Singh, for the Probate of 
which Parlad Rai has filed proceedings in 
the Courts in Burma. 

On the loth March 1922, Shib Ram, etc., 
filed a second sui^ asking (a) that the prop- 
erty left by Jndar Singh should be ad- 
ministered 'by the Court, (h) that an in- 
junction should be issued putting a stop to 
the Probate proceedings in Burma, end (c) 
that an injunction be issued against Mu- 
sammat Ishri prohibiting her from realising 
any of her husband's debts or intermeddling 
wich the estate. At the same time appli- 
cations were filed asking for orders to issue 
under O. XXXIX, r. i and O. XL, r. i, 
Civil Procedure Code, and the learned Senior 
Sub- Judge acting on the affidavits filed 
by the plaintiffs, appointed a Receiver and 
issued the injunctions asked for without 
issuing notice to Musaffmat Ishri or Parlad 
Rai who had been made a party to the se- 
cond suit. Parlad Rai has not attempted 
to have the orders set aside. Musammat 
•Ishri, afte' in vain asking th.‘ Court to re- 
consider that decision, has preferred appeals 
to this Court against (a) the appoin ment 
of the Receiver and (b) 1 he i^sue of the injunc- 
tion. 

While the Receiver appointed by the Court 
below was carrying out his duties a letter 
was written to him by the Court below con- 
taining certain directions. This letter was 
issued after an order by this Court staying 
further proceedings and Musammat Ishri 
has prefcw 4 another appeal complaining 


r*9*3 

against what is termed to be an order in 
that letter. Mr. Badri Das for the appellant, 
Musammat Ishri, (Parlad Rai has no* ap* 
pealed) in all the three appeals has quiff* 
frankly admitted that the appeal againet 
the letter is incompetent. This is Appcfil 
No. 2086 of 1922 and my attention has not 
been drawn to any provision of law which 
would authorise an appeal from instructions, 
such as these, issuing from a Court to a Re- 
ceiver appointed by it. The matters in- 
volved in thi'. appeal admittedly are to be 
decided in the appeal against the appoint- 
ment of the Receiver and I accordingly dis- 
miss Appeal No. 2086 of 1922. 

I now proceed to deal with the appeal 
against the injunction (No. 841 of 1922) 
According to the (rder appealed against 
which is dated nth March 1022, a tempo- 
rary injunction was issued to Musammat 
Ishri restraining her from realising debts 
due to her husband or from interfering 
with the propert>* in suit as shfwn in the 
list he attached to the plaint. Secondly, 
Parlad Rat was directed to deposit the 
money due by him to Indar Singh's estate 
foxthwi h and to deliver over any property 
belonging to the deceased that was in his 
possession Lui^tly, a letter was to be sent 
to the Myitkin District Court in Upfer 
Burma, conveying the information that a 
Regular Suit had been filed in the Ln 1 iana 
Court relaring to the administration of the 
property of Indar Singh and su^?gestinci 
that the Probate prcctcdings pending in 
the Court in Upper Burma should be .stayed. 
I have been given to imderstand by the 
Counsel tor the parties that the District 
Jidge of Myitkina has not complied with 
this request, so that it is not necessary for 
me to do more than to point out that in my 
opinion the request should not have been 
made. The Probate proceedings had been 
taken in Burma before the present suit was 
filed, and I am unable to see any good reason 
for asking that Court to hold its hands pend- 
ing the decision of the present suit. Parlad 
Rai has not paid in the money but has not 
objected to the order, and I must confess 
that i am unable to see that Musammat 
Ishri stands in any way to suffer any lo.^s 
by the order, although I am of opinion that 
such an order was scarcely advislble in the 
circumstances. Qua the injurxtinn issued to 
Musammt Ishri, I certainly think that it 
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would have been ad\>isible to issue notice 
before the injunction had been issued. But 
I am not inclined to interfere with the discre- 
tion of the Court below in this matter merely 
on that ground. There is a hona fide dis- 
pute between the parties and the injunction 
relates only to such properties belonging 
to the deceased as are not in possession of 
the appellant, and, I, therefore, see no reason 
to interfere and dismiss this appeal. 

Turning now to the question of the Re- 
ceiver (Appeal No. 840 of 1922), Mr. Badri 
Das complains that the order appointing 
a Receiver was made, firstly, without notice 
and, secondly, without any real necessity. 
R. I of O. XI/ does not lay down that 
notice should issue and it is obvious 
that in many cases the object of the appoint- 
ment of a Receiver mihgt well be nullified 
if notice were issued. On the questi n of 
necessity my attention has been draw 1 to 
Sidheswari Dahi v. Ahkoyeswari Dahi (i), 
Chandidat Jha v. Padmanand Singh Bahadur 
(2), Sivagnanathammal v. Aninaehelam 
Pillai (3), HohibnLlah v AMiakallah 

(4) , Bhn Bhagat Singh v Harnam Singh 

(5) , Jixvani v. Labhu Rtm (6), Bakht Bhari 
V. Isa Shah (7) and Sant Ram v. R m Chand 
(8). Most of these decisions proceeded on 
the old Act and the provisions relating to 
Receivers have been materially altered in 
the new Code. This alteration was empha- 
sized in a case reported as Ramji Ram v. 
Salig Ram (g) and the result is that the pro- 
visions for the appointment of a Receiver 
have been made the same as those under 
the law in England. The question that 
the Courts have ti see in dealing with appli- 
cations under O. XL, r. i, is whether, in 
the circumstances of the case, the appoint- 
ment of the Receiver is just and convenient. 


(j) 15 C. 818; 13 Ind. Jur. 258: 7 Ind. Dec. (n. s.) 
1128. 

(2) 22 C. 459; II lad. Dec. (N. S.) 307* 

(3) II Ind. Cas. 870; (1911) 2 M. W. N, 755 21 
M. L. J. 821; xo M, L. T. 490. 

(4) 34 Ind. Cas. 693; 23 C. L. J. 567- 
(3) 136 P. R. 1890. 

fe) 4 Ind. Cas. 694; 107 P. R. 1908; 12 P.L. R. 
X9P9: 17 P. W. R. 1908. 

n Ind. Cas. 403; 62 P. W. R. 1911. 

(8) ^ Ind. Cas. 659; 36 P, R. 1910; 53 P. W. R. 
19x0; 72 P. I/. R. 19x0. 

(9) 5 Ind. Cas. 96; C. W N, 248; X4 C, L. 
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the main object being to preserve the 
property. The power is discretionary with 
the Court, but at the same time discretion 
is not to be exercised arbitrarily but in a 
regulated manner. In the present case the 
appointment of a Receiver did not necessi- 
tate removing Musammai Ishri from pos- 
session of any of the property. All that 
the application disclosed was, that there 
were a large number of outstandings due to 
the estate of the deceased some of which 
were liable to be lost owing to the efilux 
of time, and the Court appointed a Receiver 
solely with a view to recover these out- 
standings and getting the proceeds brought 
into Court. After a careful consideration 
of all the circumstances it seems t .i me that 
it would not be right to interfere with the 
discretion of the Court below in this in- 
stance. By the appointment of the Receiver 
the estate of the deceased will be brought 
into the custody of the Court and will thus 
be easily available to whichever party in 
the suit is entitled thereto. 

Next, objection was taken to the appoint- 
ment of this particular gentleman as 
Receiver. He is a practising Vakil in 
Ludhiana and his renumeration has been 
fixed at Rs. 500 a month, the plaintiffs being 
directed to pay his expenses to Burma and 
advance all necessary funds for the prose- 
cution of any cases. At first sight this 
renunieration may appear large, but the 
moneys that are to be recovered amount 
to Rs. 1,27,000 odd and the Receiver has 
furnished security in the sum of Rs. 1,30,000. 
It was urged by Mr. Badri Das that this 
gentleman is interested in the other side, 
being a witness to a certain agreement set 
up by Shib Ram, etc., as having been en- 
tered into between them and Musammai 
Ishri. At the same time, Mr. Tek Chand 
on behalf of the respondents has filed an 
affidavit, which has not been in any way 
contradicted by Mr. Badri Das, in which 
it is stated that this Receiver has succeeded 
in actually realising Rs. 51,424 and has 
obtained a decree for another Rs. 16,763 
while he is busily employed in taking out 
execution of a decree that had been obtained 
by the deceased during his lifetime. The 
results are obviously substantial, and had 
Parlad Rai who is said to be indebted to 
the deceased in a sum of nearly Rs 45,000 
paid up bis debt tb^ result would have beeo 
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sHJ] more so. lam, therefore, unable to 
»ec that the appointment ot this particular 
g.-ntleman was in any way detrimental to 
the interests of the widow. Mr. Badri Das 
suggested that if the Receiver was to be 
maintained it would be possible to get one 
to carry out the duties at a cheaper rate 
and he suggested the names of two persons 
in Burma. As pointed out in the affidavit 
referred to above, some of the debts due will 
be barred in December next. The bulk of 
the balance due is represented by the claim 
against Parlad Rai and I, therefore, accept 
this appeal in part and pass the following 
order 

I appoint Parlad Rai Receiver in place 
of Raghuwan«h Dal on condition that the 
said Parlad Rai deposits the sum due by 
him in the Imperial Bank at Myitkina to 
the credit of the Senior Subordinate Judge, 
Dudhiana, by the 22nd of November 1922, 
and undertakes to proceed with the realisa- 
tions of the other sums mentioned in the 
list be forthwith without any remuneration 
(Mr. Badri Das has stated that he was in- 
structed that Parlad Rai will be agreeable 
to this course). If Parlad Rai fails to make 
the said deposit by the date fixed then Ra» 
ghuwansh Dal will continue to act as Re* 
ceiver. I also accept this appeal so far as to 
modify the order relating to remuneration by 
directing that the plaintiffs shall pay the re- 
muneration of Rs. 500 a month to the said 
Mr. Raghuwansh Dal, as well as make neces- 
sar3^ advances for any litigation that may 
be necessary, the Receiver keeping the 
accounts as ordered. 

Costs in these proceedings will follow 
the event. 

g, Order accordingly. 




LAHOBKHICIB COURT. 

PiKST Civil, Appeal No. 1179 op 1920. 
October 27, 1922. 

Preseni : — Mr. Justice Broadway and 
Mr, Justice Campbell. 

BAI. CHAND AND OTHERS — Defendants— 
Appellants 
versus 

Mussammat BEGAM— Plaintiiif — 
Respondent. 

Punjab Pre-emption Act (I of 1913), s. 5 (a) — 
Shop or house — Test. 

The question whether a building is a shop or 
residential house for purposes of pre-emption must 
be decided with reference to the chief or most im- 
portant purpose to which the building is devoted. 
Ip. 747, col. 2.] 

Jaithu Mai v. Janki Das, 37 Ind. Cas. 843; 30 
P. W R. 1917, relied upon. 

Dial Singh v. Bakshish Singh, 21 P. R. 1907; 
24 P. U. R. 1908; 129 P. W. R. 1907, Hannu 
Mai V. Atma Bam, 27 Ind. Cas. 799; 47 P. I,. R. 
1915: 239 P. W. R. IQ15, distinguished. 

Where it was found that two of the principal 
rooms of the building in suit had been converted 
into shops which opened into a regular Bazar full 
of otlier shops and had been continuously used as 
such for several years, and that the primary value 
of the building lay in those shops, the rest of it 
being neglected and of comparatively insignificant 
value; 

Held, that the building must be regarded as a 
shop within the meaning of section 5 (2) of the 
Punjab Pre-emption Act and no right of pre-emp- 
tion arose on a sale of it. fp. 748, col, i.] 

First appeal against a decree of the 
Senior vSubotdinate Judge, Dahore. dated 
the 22nd March 1920. 

Bandit Sheo Narain, R. S., for the 
Appellants. 

Bakhshi Teh Chand and Dala Gohind 
Ram, for the Respondent. 

JUDGMENT. — This is a first appeal 
against a decree in favour of Mussammat 
Begam giving her possession by pre-emption 
of an undivided half share in a building 
in Dahore city sold by her co-sharer Fazid 
Din to Dal Chand and Karm Chand. 

The Trial Court held against the vendees- 
def end ants that the right of pre-emption 
prevailed in the locality where the property 
was situate, that ihe property was not a 
shfp and was subject to the right ot pre- 
emption, that the ostensible price of 
Rs 9,000 had been neithe paid nor fixed 
in good faith and that the market value on 
payment of wh:ch the decree was granted 
was Rs. 6 700. 

On appeal the two findings that the prop- 
erty is not a shop amd that the osttaiible 
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price was not fixed in good faith are con- 
tested. In our opinion the vendees-appel- 
lants must succeed on the first point and 
the decree of the Court below must be re- 
versed. 

The building is an old one, and in its 
original shape the back wall, which was 
blank, faced what is now the Akbari Mandi 
Bazar. The original entrance was in a 
back street called the Kucha Khajur. The 
building is two story ed and consists of four 
rooms and a deorhi on the ground floor and 
four rooms and an open yard on the second 
floor. About 40 years ago the wall facing 
the Akbari Mandi Bazar was pierced, the 
two back rooms of the ground floor were 
opened on the Bazar side. A third small 
shop was also created, apparently by re- 
moving a portion of the party wall between 
these two rooms which appears from the 
plan on the record to have been exception- 
ally thick. 

These three shops have been in existence 
and have been used as such ever since. 
The rest of the ground floor at the back is 
used for cattle and the upper storey has 
been occupied by the owners and is appa- 
rently now occupied by the plaintifl. Of 
the doors connecting the rooms converted 
into shops with the rest of the ground floor 
one has been built up entirely and the other 
has been nailed up in such a way as to be 
permanently closed. There is no staircase 
from the shops to the upper storey. The 
upper .storey and the rest of the house apart 
from the shops is in a dilapidated condition. 
At present the shops yield a rent of Rs. 23 
per mensem and the rent of the rest of the 
house is estimated by one of the plaintiff's 
witnesses to be Rs. 3 only. 

The facts have been stated by the wit- 
nesses produced by the plaintiff herself, 
except that those witnesses say that the 
shops have only been in existence for 10 or 
12 years. The Trial Court, however, has 
held that they date certainly from 1890 and 
are in fact some 40 years old. We agree 
with this conclusion. 

It has been argued by Mr. Tek Chand 
for the plaintiff-respondent that the original 
character of the house should be regarded, 
that the upper storey of the shop is not 
used for any pu pose connected with them 
and that the intention of the proprietor in 
opening the shops was merely te augment 


his or her income and not convert the budd" 
ing from a dwelling house into a shop. He 
relies upon two previous rulings of this 
Court: Dial Singh v. Bakshish Singh (i) 
and Hannu Mai v. Atma Ram (2). Neither 
of these cases, however, appears to us to 
resemble the present. In each a portion 
of the ground floor of a dwelling house had 
been converted into shops but the shops 
had not been used continuously as such, 
and were not so used at the time of the 
sale, which occasioned the suit. 

Mr. Sheo Narain for the appellants has 
cited Jaithu Mai v. Janki Das (3), the facte 
of which more nearly approximate to, yet 
differ somewhat from, those of the preser.t 
case, but in which the principle is emphasiz- 
ed that the question whether a building is a 
shop or residential house must be decided 
with reference to the chief or most important 
purpose to which the building is devoted. 
This, we consider, is the correct method of 
dealing with cases of this kind. 

Here we have it proved that the two 
principal rooms of the house have been 
made into shops and that the primary vaJue 
of the building lies in these shops. The 
rest of the house is neglected and is of com- 
paratively insignificant value. The shops 
open into a regular Bazar full of other shops. 
They have been occupied continuously as 
shops for many years. It appears to us 
clear that 30 or 40 years ago the owner or 
owners of the house resolved to put it to 
its most profitable purpose and to take ad- 
vantage of the Bazar at the back by convert • 
ing into shops every portion of the house 
that could be so used. So thoroughly was 
the scheme carried out that a third small 
shop was hollowed out of the wall and squeez- 
ed in between the two main shops. 

The building thus became a block of shops. 
The mere fact that the owner or owners 
continued to live in the uncared for upper 
storey which could not be put to commer- 
cial purposes does not, in our opinion, take 
away from the building such a character, 
and, although the upper storey may not be 
occupied by the lessees of the shops, it is 
none-the-less a mere appendage to the shops 
in its present condition. 

(1) 21 r. R. 1907; 24 P. L. R. 19081 129 P. W 
R. 1907. 

(2) 27 Ind. Cas. 799; 47 h* R. 19X51 *39 
W. R. 1915* 

(3) 3^ Cw* ^43.’ 3* W, R. tfif. 
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For these reasons we hold that, tinder 
section 5, sub-section (2) of the Punjab Pre- 
emption Act, no right of pre-emption exists 
in respect of the property in suit. We ac- 
cept the appeal, set aside the decree of the 
Senior Subordinate Judge, and order that 
the plaintiff's suit be dismissed with costs. 

The cross-objections fail and are dismissed. 

Appeal accepted. 

K. 


LAHORE mOH COURT. 

Second Civie Appeal No. 678 op 1922. 

November 29, 1922. 

Present: — ^Mr. Justice Harrison. 

RAM KISHEN — Plaintiff — Appellant 
versus 

Musammat BHAGIRTI and others — 
Defendants — Respondents. 

Hindu Law — Will — Devise in favour of widow — 
Estate taken — “Malik,*' use of. 

The mere use of the word “ Malik ” in making 
a devise, if qualified by the surrounding context, 
does not exclude the possibility of merely a life- 
estate being conferred, [p. 749. col, 1 .] 

Ram Chand v. Dewan Chand, 13 Ind. Cas. 571; 
65 P. R. 1912; 99 P. L. R. 1912; 209 P. W.R. 1912, 
followed. 

A Will made by a Hindu testator devised certain 
property in the following words : 

“ After my death my wife shall be the owner 
and possessor and after her death my daughters shall 
be the owners of the property in half shares and 
shall exercise proprietary rights over it: 

Held^ that the widow took only a life- estate in 
the property, (p. 749, col. i.] 

Surajmani v. Ram Nath Ojha, 30 A. 84; 35 I A. 
17; 7 C.LJ. 311; 5 A. L. J. 67; 12 C. W. N. 231; 
18 M. L. J. 7; 10 Bom. L. R. 59; 3 M. L. T. 144 
(P. C.), relied upon. 

Mohan Lai v. Niranjan Das, 60 Ind. Cas. 619; 
2 L. i75» distinguished. 

Second 'cppcal from a decree of the 
District Judge, Karnal, dated the 31st Janu- 
ary 1922, affirming that of the Munsif, 
First Class Kamal, dated the 28th Novem- 
ber 1921. 

Mr. K, 7. Rifstomji, for the Appellant. 

Lala Rama Nand, for the RespcnJents. 

JUDOM^.-Or.e Ram Kishc n, grand- 
son of Shib Chand, brought a suit against 
his grandmother, Musammat Bhagirthi, 
Musammat Rani, aunt, and oneTasaddipj 


Hussain, alienee of hit grandmother, for a 
declarati on that a sale of land effected by 
her will ot affect his reversionary rights. 

The First Court decided all the five issues 
against the plaintiff and on appeal to the 
District Judge only one point was decided. 
ShibChand, the grandfather, had left a Will in 
virtue of which the widow has claimed that 
she has an unfettered right of alienation 
and the Munsif held that this contention 
was correct. This view was upheld by the 
District Judge and without going into the 
other questions he was thus enabled to dis- 
miss the appeal. The passage in question 
runs as follows : — 

Bad wafat man mukar Musammat Bhagir- 
thi zauja man mukar malik wa kahiz hogi 
aur had wafat zauja man mukar ke jaidad 
mandarja bala ki meri har do dukhtaran 
mazkura bala ba hissa nisaf nisaf malik hongi 
aur unko ikhiiarat malikana hasil h nge. 

The District J udge states that he is unable 
to distinguish this case from Mohan Lai v. 
Niranjan Das (i) and the authorities quoted 
therein and holds that an absolute and 
unfettered right of alienation was conferred 
by the words quoted above. Now, this 
ruling follows and is based cn the decision 
of the Privy Council in Surajmani v. Rahi 
Nath Ojha (2) which is to the effect that the 
use of the word ** Malik " implies “ absolute 
ownership " unless there is anything in the 
context or surrounding circumstances to 
qualify such meaning. The property in 
dispute in that case was left to the test tor's 
widow. It was provided distinctly that she 
would be at liberty to alienate or dispose 
of i as she wished and that if she did not 
dispose of it by ^ift or other form of alienation 
it would descend to the testator's grandsons. 
She had, therefore, an absolute and unfetter- 
ed right to do what sh.^ chose with the prop- 
erty, and it was only if she did not see fit to 
exercise her right that and after her death 
that, any ody else's right, could materi» 
alise. Her.^ the position is wholly different. 
It is true that the word “ Malik " is used, 
but this apprars to me to be qualified by tlie 
context and surrounding circumstances in 


a 60 Ind. Cas. 619; 2 L. 175* 

30 A. 84; 35 I. A, 17; 7 C. L. J. 13ZI 5 A.L. 
J. 67; 12 C. W. N. 231; 18 M. L. J. 7 J 10 Bom. L. 
R. 59; 3 M. L. T. 144 (P. C.). 
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exactly the way contemplated by their Lord- 
ships of the Privy Council. The widow, 
Mmsammat Bhagirli, is to have the property 
and after her death (all in the same sentence) 
the two daughters are to inherit in equal 
shares. Reading this sentence as a whole 
I think that the intentions of the testator 
are quite clear and that he meant that his 
widow should have a life-estate and no more 
and that after her death the two daughters 
should succeed. I quite reahze that, as 
laid down by their Lordships of the Privy 
Council, the fact that the beneficiary is a 
female in no way affects the interpretation 
to be put upon the words used, but every 
case of this sort has to be decided on its 
own merits and its peculiar circumstances, 
and, as explained in Ram Chand v. Dewan 
Chand (3), th.^ mere use of the word “ Malik/* 
is qualified by the surrounding context does, 
not preclude the possibihty of merely a 
life-estate being conferred. 

I, therefore, accept the appeal and return 
the case to the learned District Judge for 
decision on the remaining points. The 
costs will follow the result. 

z, K. Appeal accepted, 

(3) 13 lad. Cas. 571; 65 P. R. 1912; 99 V . L. R. 

19x2; 209 P, W. R. 1912. 


ALLAHABAD HIGH COURT. 

First Civil Appral No. 265 op 1920. 

January ii. 1923* 

PresefU: — ^Mr. Justice Rafique and 
Mr. Justice Piggott. 

Lida RAM RAGHUBIR LAL— Defeotant 
— ^Appellant 
versus 

Bobu DIP NARAIN SINGH and arHERS— 
Plaintiffs — Rkfspondents. 

Hindu Law — Joint family — Alienation— Legal 
necessity — Burden of proof — Member on trial on 
serious charge — Legal necessity — Declaratory decree 
•^Discretion of CourU 

When a ermtor wants to enforce on the joint 
family property a charge created by one member 
of the joint undivided Hindu family, and the 
charge is challenged^by the other members of the 
iamiTy on the gfdnnd that it was created without 
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legal necessity, it is for the creditor to make out a 
pfima facie case of legal necessity. However, in 
a case where it is not the creditor who is enforcing 
his charge against the family property, but it is 
one of the members of the joint family who is 
seeking a declaration that the charge created upon 
the family property by one or some of the members 
of the family should be declared null and void on 
the ^ound that it was created without legal necessi- 
ty, it is for such member to make out a prima 
facie case that the charge was without legal neces- 
sity. [p. 751; col. I.] 

Therefore, where a member of a joint Hindu 
family, who is on his trial on a serious charge, 
of murder, raises money by hypothecating the 
joint family property and another member of the 
joint family brings a suit to have the mortgage 
declared null and void on the ground that it was 
created without consideration and legal necessity, 
it is for the plaintiff, before the mortgagee can be 
called upon to give evidence with regard to the 
validity of his document, to establish, by some 
prima facie evidence, that the deed was fictitious 
and without consideration, [p. 751, cols. 1 & 2.] 

If a member of a joint Hindu family is standing 
his trial on a serious charge of murder and wants 
funds to defend himself and raises funds by creating 
a charge on the family property, he does so under 
necessity which may be called legal necessity under 
the Hindu Law. And there is no difference in 
principle whether a karta or a younger member 
of the family, in case he is m trouble, borrows 
money by hypothecating the family property in 
order to defend himself, [p. 751, cols, i & 2.] 

Bern Ram v. Man Singh, 11 Ind. Cas. 663; 34 A. 
4; 8 A.L.J. 1015 and Ramalingam Pillai v. Muthay- 
yan,2^ Ind. Cas. 356; 26 M. L. J. 528; 16 M. L. T, 
76; I L. W. 544, followed. 

The question of the granting of a decree in a 
declaratory suit is always in last resource a 
matter of discretion with the Court, and that 
discretion has to be exercised upon proper and 
legal principles, [p. 731* col. i.] 

First appeal from a decree of the Subordi- 
nate Judge* Azamgarh, dated the I3tb 
May 1920. 

Messrs. B. E. 0 *Conor, G. Agarwala and 
Damodar Das, for the Appellant. 

Mr. P. L. Banerji, for the Respondents. 

JUDGBIENT. 

BaligMb — Babu Ram Sewak Singh* 
defendant-respondent No. 2* was implicated 
in the murder of one Mr. Lawrence Barber 
in the District of Azamgarh in the year 1915. 
While Babu Ram Sewak Singh was in Jail 
he with his two sons and his brother executed 
a deed of mortgage for Rs. 10*000 in favour 
of Lala Ram Raghubir Lai, the defendant- 
appellant before us. Subsequently Babu Ram 
Sewak Singh was tried and acquitted. On 
the xst of April 1920 the uncle of Babu Ram 
Sewak Singh* namely, Dip Naraiu Si^h 
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brought the suit, out of which this appeal hes 
ariseri, for a declaration that the mortgage- 
deed of the i6th February 1915 executed 
by Ram Sewak Singh in favour of Raghubir 
If'dl was fictitious and given without legal 
necessity. The material allegations were 
made in paragraphs 4 and 5 of the plaint. 
They were as follows : — 

Para. 4. In 1915, Babu Ram Sewak 
Singh, defendant No. 2, was charged with 
the murder ot Mr. Lawrence Barber. The 
Criminal Court had ordered an attachment 
of the property in dispute for the appearance 
of defmdant No, 2, and it was apprehended 
that the property would be confiscated ; 
hence defendant No. 2, who on account 
of previous connection and friendship had 
great confidence in defendant No. i, executed 
on the i6th February 1915 an entirely 
fictitious mortgage-deed, without consider- 
ation, for Rs. 10,000 without any family 
necessity, and without the knowledge of 
tne plaintiff. In this document he hypothe- 
cated all the property in dispute specified 
below which belongs to the whole family. 

'Tara 5. The expenses of the said criminal 
case were defrayed entirely from the income 
of the family property while Babu Ram 
Sewak Singh, defendant No. 2, was in J ail. 
Contracting loans under such circumstance 
cannot be regarded as valid necessity by 
law.'* 

There were other allegations impeaching 
the validity of the deed oi mortgage, such 
as the high rate of interest and the absence 
of the consent of the plaintiff to the deed, 
which need not be considered at present. 
The claim was brought against Ram Raghu- 
bir Lai and the four executants of the mort- 
gage-deed. Ram Raghubir Lai was the prin- 
cipal defendant. Ram Sewak Singh and 
his brother Sri Newas filed a written state- 
ment in which they made no definite state- 
ments with regard to the allegations iu the 
plaint but stated that they had no objection 
to the claim of the plaintiff and, therefore, 
they may be exempled from the array of the 
defendants and costs. Ram Raghubir Lad 
did not put in an appearance and no defences 
was filed by him. The Court of first instance 
tried the case ex parte and decreed it, i.e,, 
the declaration sought by the plaintiff in 
his relief No. i was granted. Ram Raghubir 
Lai in his appeal to this Court contends 
that tht avidiitiot produoad by tha plaintiff 


was insufficient for the lower Court to grant 
the relief that has been granted. It is 
argued on behalf of the appellant that the 
deed of mortgage of the i6th Febiuary 
1915 was challenged by the plaintiff mainly 
on two grounds, namely, that it was ficti- 
tious and without any consideration and, 
secondly, that it was ^ven without any 
legal necessity. There is no evidence in 
support of either of these two allegations. 
On the other hand, the contention for the 
plaintiff-respondent is that the onus was 
upon Raghubir Lai to prove that the deed 
of mortgage of the i6th February 1915 
was a good and valid deed, i.e., that it was 
obtained for consideration and that there 
was a legal necessity at the time of its execu- 
tion for creating a charge on the family 
property. It was further argued that, though 
Ram Sewak Singh was in trouble at the time, 
the mere fact of his being in Jail on the 
charge of murder would not entitle him 
to burden the joint family property, as he 
was not the iarta of the family, nor has it 
been shown that the income of the family 
property was insufficient to supply funds 
for his defence. In my opinion, the conten- 
tion for the appellant ought t.) prevml. 
Dip Narain, though ^arta ot the family, 
came into Court as a plaintiff to get a declara- 
tion that the hypothecation bond of the 
i6th February 1915 wherein the property 
specified in the plaint has been hypothecated 
is entirely fictitious and without consideration 
and was executed without any legal necessity, 
is null and void in law and inoperative, and 
may be cancelled. It was, tberefore, for 
him to prove that thi deed of the i6th 
February 1915 was fictitious and without 
consideration. He had distinctly stated in 
his plaint the reason why he described the 
document as fictitious. In paragraph 4 of 
the plaint he said that a warrant ot attach- 
ment for the property of Ram Sew Jc Singh 
was out from the Court of the Magistrate 
and in order to save the property the mort- 
gage in question was given without any con- 
sideration. Ram Raghubir Lai was a friend 
of the family and the deed was written in 
his favour knowing that he would not take 
advantage of the mere execution of the 
deed and the procedure would save the 
property from attachment and sale.'; The^ 
dtcumstonces required evidence in their 
support. It was for the plaintiff to establish. 
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these circumstances* The fact that the 
defendant, Ram Ra^hubir Lai, was absent 
and the case was tried ex parte would not 
do away with the necessity of proving those 
circumstances. I, therefore, think that the 
declaration sought by the plaintiff, Dip 
Narain, that the deed of the i6th February 
1915 should be declared null and void on the 
ground that it was fictitious and without 
any consideration cannot and should not 
be granted to him in view of the state of the 
evidence on the record. The second ground 
upon which the deed in question is challenged 
is the absence of legal necessity. It is true 
that when a creditor wants to enforce a 
charge on the joint family property created 
upon it by one member of the joint undivided 
Hindu family, it is for the creditor to make 
out a pfima facie case of legal necessity, 
if the charge is challenged by the other 
members of the family on the ground that 
it was created without any legal necessity. 
In the present case it is not the creditor 
who is enforcing his charge against the 
family property. It is one of the members 
of the joint family who is seeking for a 
declaration that the charge created upon 
the family property should be declared null 
and void on the grotind that it was created 
without legal necessity. I should think 
that in such a case there should be seme 
rima facie evidence given by the plaintiff 
efore the creditor is called upon to give 
evidence with regard to the validity of his 
document. The facts alleged in the plaint 
themselves go to show that there was legal 
necessity at the time that the deed in ques- 
tion was given. The plaintiff admits in his 
plaint that one of the executants, namely. 
Ram Sewak Singh, was in J ail at the time on 
a very serious charge i.e,, of murder. The 
plaintiff, however, goes on to say that, though 
Ram Sewak Singh was in Jail on the charge 
of murder, yet his defence was conducted 
from the joint funds. I think that if a 
member of a joint undivided Hindu family 
is standing his trial on a serious charge of 
murder and wants funds to defend himself 
and raises funds by creating a charge on the 
family property he does so under necessity 
which may be called legal necessity under 
the Hindu Law. In the present case the 
plaintiff has failed to show that the defence 
of Ram Sewak Singh was conducted from 
jeitti fo g n A. The mm denial of legal 


necessity by Dip Narain when he c^mes 
into Court as a plaintiff is, to my mind, not 
sufficient. I have in reciting the case for 
the respondent observed that the attitude 
of the plaintiff-respondent with regard I0 
this point is, that if a member of a joint 
Hindu family is on his trial on a serious 
charge and raises money by hypothecating 
the joint family property such hypothecation 
is not for legal necessity. No authority has 
been cited in support of this proposition. 
There are two cases in which the kaHa of 
the family raised money for his defence, 
Beni Ram v. Man Singh (i) and Ramalingam 
Pillai V. Muthayyan (2). The learned Counsel 
for the plaintiff-respondent distinguish €6 
those cases from the present one by stating 
that in the reported cases the karta of the 
family was implicated and he borrowed 
the money on the security of the family 
property. 1 do not think that there is any 
difference in principle whether a karta of the 
family or a younger member of the family 
borrows money by hypothecating the family 
property in case he is in trouble in order to 
defend himself. I would, therefore, hold 
that the plaintiff, Dip Narain, has failed to 
make out a case for the declaration that he 
seeks in his plaint. I would further remaik 
that on the terms of the mortgage in question 
the plaintiff-respondent is not affected at 
all. The executants of the mortgage h3po* 
thecated their half share only in the joint 
family property. It is, however, said on 
behalf of Dip Narain that, as the family 
was joint at the time of the execution of the 
mortgage, he (plaintiff) had an interest in 
each bigha of the property. That is quite 
true, but the terms of the mortgage do not 
affect his interest in the family property. 
In any case the granting of a declaration 
is a matter of discretion with the Court 
and in my opinion, this is not a case in which 
such a discretion should be exercised. I 
should, therefore, allow the appeal, set aside 
the decree of the Court below and ^smiss 
the claim of the plaintiff. I would make 
each party bear its own costs. 

Piggott» J.— -I agree that the plaintiff 
Dip Narain ought not in this suit, and on 
this record as it stands, to be granted 

S IT Ind. Cas. 663; 34 A. 4; 8 A. L J. lor^. 

24 Ind. Cas. 3561 2A M. L. J. 528; 16 M. L. 

T. 76J X Ir. W. 144 . 
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any declaration whatsoever. I admit that 
the case is a very peculiar one and that 
1 have felt considerable difficulty as to the 
proper order for us to pass. We do not 
know why the appellant, Dala Ram Raghubir 
lyal, failed to enter an appearance in the 
Trial Court. There is a fluffing in the judg- 
ment under appeal that notice of the suit 
had been duly served upon his mukhtar- 
i-am in the District of Fyzabad. If Ram 
Raghubir Dal had made any attempt to 
obtain a re-hearing of the suit in the Trial 
Court, or had even in his memorandum of 
appeal to this Court formally challenged 
the finding that notice of the suit had been 
duly served on any person authorised to 
accept service on his behalf, I think other 
considerations would have arisen. On the 
other hand, if the plaintiff. Dip Narain, 
had, even by way of a subsidiary defence 
to the appeal, submitted a formal application, 
supported by an affidavit to the effect that 
he would have produced further evidence 
in the Trial Court if the Court itself had not 
intimated that the evidence actually tendered 
was sufficient to warrant the passing of an 
ex parte . decree, I should have felt much 
disposed to send the case back to the Trial 
Court to be fully tried out on the merits. 
Practicallyp however, so far as this Court 
is concerned, both parties to the appeal 
have dected to stand upon the evidence 
recorded in the Court bdow. On that 
evidence I feel no doubt that the plaintiff 
was not entitled to a decree declaring the 
bond in suit to be entirely fictitious and 
witihout consideration. There lay upon him, 
when he came into Cotirt as plaintiff, a 
certain burden of proof which, in my opinion, 
was by no means discharged by the single 
statement of one of the executants of the 
bond to the effect that he personally had 
received no money in connection with the 
same. There remains the question whether 
a declaration regarding the legal necessity 
for the bond ought to be granted in this 
suit. As has been remarked by my learned 
brother, the question of the granting of a 
decree in a declaratory suit is always in the 
last resource a matte!t of discretion with 
the Court. No doubt that discretion has 
to be exercised upon proper and legal princi- 
ples. But the present case is an altogether 
peculiar one. I am incUned to doubt 
yrhsth^ a plaintifi coming tnlo Comt 


like Dala. Dip Narain Sitigh has done in the 
present suit, should have been allowed to 
raise the question of legal necessity before 
the mortgagee had made any attempt to 
enforce his claim against the mortgage 
security and while it was still open to the 
mortgagee to seek relief by way of a claim 
for a simple money- decree, if it had not been 
for the allegations in the plaint regarding 
the wholly fictitious character of the docu- 
ment. At any rate, I am clearly of opinion 
that in the present state of the record, we 
ought to refuse to make any declaration 
on the subject of the legal necessity for this 
document. As for granting the plaintiff a 
declaration that the deed in suit was executed 
without his knowledge and information, 
or that it does not affect the interest in the 
joint family property, if any, which the 
said plaintiff would take on partition, I do 
not think it would be proper to grant any 
declaration to this effect. Except in .so 
far as they would be mere statements of 
law, they could not be based upon satis- 
factory evidence on the record. For 
these reasons, I agree in the order proposed. 

By the Ooart» — ^The order of the Court 
is, that the appeal is allowed and the decree 
of the lower Appellate Court is set aside 
and the claim of the plaintiff is dismissed. 
The parties shall bear their own costs. 


s. Appeal allowed. 
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SAI^YJBB V. FATIMA BTBI. 

PBI^TiT OOU^TOIL. 

Appbai, from thb I^we.< Burma Chief 
Court. 

November i6, 1922. 

Present: — ^I^ord Pbillimore, Mr. Ameer 

Ali, Sir I/awrence Jenkins and 

I,ord Salvesen. 

A. E. SAEAYJ EE— Defendant — 
Appellant 
versus 

FATIMA BIBI — Plaintiff — 
Respondent. 

Muhammadan Law — Will — Legacy to one heif-^ 
Consent— Burden of proof. 

The Muhammadau I^aw does not allow a testator 
to leave a legacy to any of his heirs unless the other 
heirs agree, but any single heir may so agree as to 
bind his own share The burden of proving such 
consent is on the legatee, [p. 753, col. 2.] 

Appeal from the judgment of the Lower 
Burma Chief Court. 

Mr. De Gmythev^ K, C., and Mr. Parikh, 
for the Appellant. 

Mr. Dunne, K. C,, and Mr. Sanders, for 
the Respondent. 

JUDOMENT. 

Lord Phillimore. — ^The dispute in this case 
arises in the course of the administration of 
the estate of a wealthy Muhammadan, who 
died on the ^5th Feoruary 1907 having 
left a Will, dated the 15th J une 1903, which 
was admitted to Probate on the idth March 
I9 o 8, By that Will he left his only son, the 
defendant in this suit and the present appel- 
lant, his executor, and he gave him certain 
powers and professed to entitle him to a 
commissioa of 10 per cent, on the proceeds 
of the sale of all his estate. That provision 
is twice over expressed, but substantially 
the effect is the same on the two occasions. 
He also, instead ot reserving, as by Muham- 
madan Law he could, one-third of his estate 
for his general disposition, reserved some- 
what less— one-fourth, and with regard to 
that fourth he directed the executor, whom 
he described also as ‘'executor and trustee," 
to pay certain charitable legacies amounting 
to Rs. 13,700, directing at the same time 
that none of his heirs or any other persons 
should be entitled to have any right to claim 
an account of bis disbursements from the 
executor, and, with regard to the balance of 
the fourth share, he gave it to the executor 
to spend or to dispose of in such manner as 
to him should seem fit and proper. This 
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has been treated in both Courts as a legacy 
of the residue of the fourth share to the de- 
fendant, the present appellant. 

There were various heirs, widows and 
children, by various families. The plaintiff 
and respondent, now a widow lady, was ^e 
eldest sister and of the same full-blood as 
the defendant, appellant. 

In 1917 she instituted this suit alleging 
that the two provisions for the benefit of her 
brother, namdy, that giving him 10 per cent., 
and that giving him the balance of the fourth 
share, were contrary to Muhammadan Law. 
It appeared in the course of the suit, if it 
had not appeared before, that several ol the 
heirs had agreed nevertheless to the appel- 
lant retaining his interest, as, according to 
Muhammadan Law, they could, but there re- 
mained the plaintiff, and there remained 
three minor children, and the contest in the 
suit was with regard to the plaintiff. The 
Muhammadan Law does not allow a testator 
to leave a legacy to any of his heirs unless 
the other heirs agree, but any single heir may 
so agree as to bind his own share, and, there- 
fore, when it appeared in the course of the 
suit that theotner heirs had agreed, the only 
contest was as regards the plaintiff and the 
three minors. As regards the three minors 
there could be no question of their consent 
and the dispute, tnerefore, turned on the 
question whether the plaintiff had consented 
or not. 

Now, the burden of proving that consent 
was on the appellant, the defendant in the 
suit. Both parties tendered oral evidence, 
each putting his or her case more strongly 
than the Trial Judge thought was correct; 
the plaintiff averring that she had protested 
from the first and had been put off Dy a pro- 
mise that she should have her proper share 
(this the Trial Judge did not accept); the de- 
fendant averring on the contrary that he 
bad made quite clear to the plaintiff what 
the provisions of the ^lU were, and the plain- 
tiff regarding him as the only male in the 
house had expressed not only her consent 
but her pleasure that he should have this 
benefit. With regard to that the Trial J udge 
found that there was oathagainst oath ; that 
there was no corroboration, the only other 
person present being the husband of the 
plaintiff, who was by this time dead, and, 
in the end, he was not satisfied that this 
consent was proved* He thereupori said 
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that there was no direct evidence of explicit 
consent and the question turned upon whe- 
ther there was iihplied consent, and the only 
two grounds of implied consent that he relied 
upon were delay and a certain transaction 
with regard to a loan and the interest upon 
it. On those materials he found in favour 
of the defendant that there was an implied 
consent. 

The plaintifl appealed to the Chief Court, 
and the Chief Court reversing the decision 
of the Primary J udge, found that there was 
not sufiicient evidence of an implied consent, 
and the learned Judges agreed with the Trial 
Judg^i that there w^as no proof of an explicit 
consent. 

Thereupon this appeal was brought; but, 
in their !hordships' opinion, unsuccessfully. 
The burden of proof was, as already" stated, 
upon the defendant, and the only two ele- 
nients to be considered were the question 
of time and the question of the loan. As 
to the first the delay is explained, because the 
estate was not in fact realized until after the 
suit — by general consent only realized 
in partiS from time to time— and there was 
no such realization and no such stating of 
accounts, even temporary or provisional 
stating of accounts, as could be suggested 
to have shown to the plaintiff that the estate 
was being divided upon the footing that the 
defendant was to be entitled to retain these 
advantages, for both Courts decided that 
both these advantages were legacies which 
had to be justified. 

‘With regard to the loan it appears that 
in 1908 the lady's husband wanted some 
money to release a mortgage on his house, 
and the laciy, not unnaturally, went to her 
brother, wiio was collecting money from 
time to tithe and asked for some money — 
it was not a very large sum — to enable her 
to pay off this mortgage. He thereupon 
appears to have said that he had no money, 
but as the lady was pressing him and he 
probably felt that he was an accounting 
party, he offered to borrow it, but said that 
she would have to be surety for the loan. 
She was prepared to do this but demurred 
to payihg interest. Up to that point the 
parties are in substantial agreement. H-i 
did borrow money ; she did, jointly with hini] 
ex:ecUte the prouiissory-note to a Chetty, 
and she took from her brother a letter pio- 
^siag ber that she should not have to pay 
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the interest. Now what was the reason of 
this transaction? It is suggested for the 
defendant that she said to him that he was 
taking great advantages under their father's 
Will — more than the Muhammadan Taw 
allows and, therefore, the least he could do 
was to pay this interest. She denies this and 
says tliat r.he was asking for some of the 
money which was coming to her, and, there- 
fore, it was quite right that he should relieve 
her from paying this interest. Now, if ithad 
apiieared that, he had really relieved her 
from paying the interest there would be 
some substance in the contention, although 
their Lordships do not say there would be 
very much substance in it then. But it 
appears that he has now debited this lady, 
as part of her share, with the interest on this 
loan. After that it becomes of less import- 
ance to consider this transaction, but, even 
apart from that, the transaction is far from 
sufficient by itself to support an mplied 
consent. That is the view the Chief Couit 
took, and, their Lordships think, quite 
rightly, and, therefore, they will humbly 
recommend His Majesty that this appeal 
should be dismissed with costs. 

w. c. A. Appeal dismissea. 

Solicitors for the Appellant Messrs. 
Mounts Sierry and Wheeler. 

Solicitors for the Respondent : — Messrs, 
Bramah end White. 
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JAGDEO TIWARI V, KTJBER NAtll PANDEY. 

ALMHABAD HIGH COURT. 

Second Civii, Appeai< No. 24 of 1922. 

February 8, 1923, 

Present: — Mr. Justice Ryvcs and Mr. Justice 
Gokal Prasad. 

JAGDEO TIWARI and others — 
PeaintifFwS— Appellants 
versus 

KUBER NATH PANDEY and others— 
Defendants— Respondents. 

Hindu Law — Alienation — Gift by widow in 
favour of reversioner — Nearest reversioners interested 
— Remote reversioner, suit by, }or declaring gijt 
invalid, whether maintainable, 

A remote reversioner is entitled to challenge 
a gift by a Hindu widow, if the nearest rever- 
sioners are interested in maintaining the gift even 
though the donee is a nearer reversioner to the 
piaintifi. 

Raja Dei v. XJmed Singh, 13 Ind. Cas. 632; 34. 
A. 207; 9 A. L. J. 158, Gumanan v. Jahangira, 
4b Ind Cas. 180; 40 A. 518; 16 A. L. J. 465 and 
faint Singh v. Gosain, 40 Ind. Cas. 85; lO. A, L. 
J. .{93, followed. 

Second appeal against a decree of the 
District Judge, Ghasipur, dated the 29th 
Septemoer 1921. 

Dr. M, L, Agarwala and Mr. Haribmis 
Saliai, for the Appellants. 

Mr. M. A. Azh for Dr. 5 . M. Suluiman, 
for the Respondents. 

JUDGMENT. — The facts which have 
given rise to this appeal are briefly as 
follows and the following pedigree will 
make them more clear. 


BUJHAWAN 


Bhagwan Ram Agyanrz i 

Musammat Sheoamber 

Rekha. 

defe ndant No. 2 

J agdeo, Saheieo. 

Plaintitf No. i pleinlill No. 2. 


Madho' Musammat 

itfendant Dukhan, 

Inc. 3 daughter 


Ruber Nath 
dcRuduntNu 1,.. 


GASES. jfSS 

The suit was hy the plaintiffs to set aside 
a gift made by Musammat Rokha of certain 
property to Kuber N:»th. They pleaded 
that Musammat Dukhan was not the 
daughter of Rekha but she was the daughter 
of Sheoamber and, consequently, the transfer 
by Rekha was not justified in any case. 
They, therefore, prayed for a declaration of 
the invalidity of the gift in favour of defend- 
ant No. I and consequential reliefs. The 
plaintiffs' suit was based on the ground that 
the three brothers, Bhagwan, Ram Agyan 
and Sheoamber, were members of a joint 
Hindu family, and the plaintiffs being the 
sole survivors were entitled to the declra- 
tion claimed ; in the alternative also 
they claimed the declaration as being 
the next reversioners after the death 
of Musammat Rekha. The First Court 
came to the conclusion that the three broth- 
ers, Bhagwan, Ram Agyan and Sheoamber^ 
were not joint but separate, that Kuber 
Nath was not the daughter's son of Musam- 
mat Rekha and Ram Agyan but that he was 
Sheoamber's daughter's son, and coming to 
these findings it decreed the claim. The 
learned Judge of the lower Appellate Court 
says that the plaintiffs failed to prove that 
they were’ the next reversioners. Perhaps 
the learned Judge meant that Kuber Nath 
was the daughter's son of Ram Agyan and 
was thus a nearer heir, but he has omitted 
to consider the question that Kuber Nath 
being himself the donee under the deed of 
gift executed by Musammat Rekha was in^ 
terested in the upholding of the gift and his 
mother Musammat Dukhan could not object 
either. Therefore, even if he was the 
daughter's son of Musammal Rekha he had 
precluded himself from suing to set aside 
the gift in his own favour. That a remoter 
reversioner could sue . for a declaration in 
such a case was decided by this Court in the 
case, of Raja Dei v. Umed Singh {1). This 
ruling has been followed in the cases of 
Gumanan v. Jahangira (2) andjaint Singh v. 
Gosain, {3). Having regard to this view, the 
plaintiffs, who are the sons of Ram Agyan's 
brother, had a right to Sue to have the 
deed cf gift declared invalid beyond the liie^ 


(x) xj Txul. Ca.s. 63-i 34 A. 207; 9 A. L. J. 158. 

(2) 40 Ind. Cas. 18O; 40 A* 518J l6 A. E,- J, 463, 

(3) . 46 Ind 831 10 A,' L. J. 4^3. 
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time o Musammat Rekha, We, therefore, 
allow the appeal, set aside the decree of the 
lower Appellate Court and restore that of 
the Court of first instance. The parties will 
bear the costs of this litigation. 

N. K. Appeal allowed. 


MADRAS HIGH COURT. 

Referred Case No. 4 of 1922. 
October 30, 1922. 

Present: — Sir Walter Schwabe, Kt., 

Chief Justic e and Mr. Justice Wallace. 
The secretary to the BOARD 
OF REVENUE, (INCOME-TAX), MADRAS 
—Referring Officer 
versus 

The MADRAS EXPORT Co., MADRAS 
— Assessee. 

Income-Tax Act (V 1 1 of 1918), w, 3, 5, 33 — 
Nonresident firm making purchases %n Bnttsh 
India — Profits accruing abroad, whether hable 
to income-tax. 

Section 33 (i) of the Income>Tax Act. 1918, is 
not a charging section but a machinery section 
setting out the method by which the tax. if other* 
wise cnargeaDle, is to be collected in certain cases 
where the direct beneficiary cannot be got at. 
It is not a section desigued to declare some other 
gains taxable beyoud what has been declared 
by section 3 of the Act to be taxable, (p. 737. col. 
a; P- 759 » col. 2.] 

Greenwood v. Smidth & Co,, (1922) 1 App. Cas. 
4x7; 91 h* ]* X*B. 349, bmidthic Co v. Greenwood, 
(1920) 3 X. B. 275; 89 E. J. X. B. 993 ; 30 T. E. 
k. 7&0, Smidih be Co, v. Greenwood, (1921) 3 X. 
B. 5^3; 37 T. h, R. 949# Secretary to the Commis- 
sioner, i>alt, Abkari and Separate Revenue, Madras 
V. liamanaihan Cnetty, 33 ind. Ca.s. 970; 43 M. 73; 
(1919I M. W. N. 820; 10 JU. W. 570:37 M. E«J. 
663; 20 M. I4, T. 447 (F. B.), relied upon. 

bectiou 33 (1) of the Income-Tax Act was not 
intended in any way to enlarge the scope ot sec- 
tion 3 or bring into the net any income accruing 
outside British India but not derived from busi- 
ness within Bnush India merely because that 
income was received through or from a business 
connectiuu m British India, (p. 700, col. i.] 

Sectio 3 ( ) ui he lowume Tax is governed 

and controUed by section 5 and really applies 
and was intended to apply to cases where 
d non-resident firm takes income or profits 


from business carried on by it in Bn^ish 
India wnicn are transmittabe and are trsuM' 
milted tniough its resident agent. The agent 
will be taxed and wiU be the assessee for the pur- 
poses of the Act for the profits in Britisn India 
of that business, and in order to guard against the 
section being t^en to mean that it is merely 
the agent's own profits which are chargeable, 
language is used implying that it is the profits 
of his firm accruing in or arising through its 
business connection in British India which are 
taxable through the agent, [p. 7O0, col. i.] 

The condition precedent to assessability under 
section 3 , (ij of the Income Tax Act is 
business in British India and not merely a bu^- 
ness connection in British India, and it is not laid 
down in the Act that the two phrases are identical 
in meaning. The test is this : — ^Is the non- 
resident firm by its agency in British India mak- 
ing profits in British India which pass to it through 
the hands of its agent. If it is, then section 33 
(i) of the Income- 1 ax Act applies. 11 not, then 
the section does not apply, [p. 759, col. 2; p. 700, 
col. 1.] 

A non-resident firm which merely purchases 
raw material m British India through its agcrl*. 
lor shipment and sale abroad and realises the 
profits from the sale abroad docs not thereby 
carry on trade or business in l>ui;th India and 
is not liable to assessment in icsx>cct of sm.h 
prouts. iji. 700, col. i.J 

buUey V. Attorney- General, (i860) 5 H. & N. 
7x1; 29 E. J. Ex. 404; 6 Jur. (N. S.) 1018; 2 Ir. 
T. 439; 8 \V. K. 472; 157 E. R. 1304; 120 R. R.. 
793, relied upon. 

Case stated under section 51 of Act VII 
of 1916 by tile becrecury, B^ard cl Reve- 
nue ^luconiw-tax), Maaras. 

The GoveinmeaL Bieader, for the Govern- 
ment. 

IViessrs. R, N, Aingar and 0 , T, Coiik- 
dan i\um. .ar, Comisel, instructed by M^ssis^ 
King and Pantile, boiicilois on Dehail ol 
the Assesiew. 

JUDGMENT. 

Sclxwabe» C. — ihe question for deter- 
m naUv^n in this casj is whe her the pro- 
fits made by a resident in France with a 
b.anch or agent h.re — Wxiich profits axe 
received and retained in France, ^re Labie 
to income-tax. 

The lelevanifacts are that a French firm 
has a branch in Madias whose sole duty 
is to buy leather goods heie and ship them 
to France. The French firm are a firm 
of commission agents and they make the 
profits in qu-^tio.. by be.ng paid at a defined 
r«te oi comiiiis on ou the va.ue cf .he 
goods shipx^ed. . had .ome doubt whether 
the fact tnat the F.ench firm made 
this p.ofit by commission would disiin- 
gttifih the case from that in which a similar 
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firm boui»ht here through agents and mode 
a profit by re-sale in France but have come 
to the conclusion that it is an inelevont 
consideration how it makes its profits, 
if it is in fact made and received in France 
and not here. Bv section 3 (t) the Act 
IS to apply to all income from whatever 
source it is derived if it accrues or arises 
or is received in British India, or is, under 
the provisions of the Act, deemed to accrue 
or arise or to be received in British India» 
By section 5, which is the charging section, 
certain classes of income are chargealde 
to incon:e-tax and they include (iv) Income 
derived from business/' Chapter IV of the 
Act, headed, “ I.aibility in apecial oases,'' 
contains a group of sections providing f^^r 
taxation of certain persons, although not 
the actual persons entitled to the income 
in question, such as guardians, trustees, 
agents and partners in a firm which has 
discontinued business. Section 33 (ib one 
of those grouped sections, is in the follow- 
ing words : ‘‘In the case of any person 
residing out of British India all profits or 
gain? a.risiiig to such per^'on, whether directly 
or indirectly, tljrough or froii? anv* business 
connection in British India, shall be deemed 
to be income accruing or arising within 
British India, and shall be chargeable to 
income-tax in the name of the agent of 
an)^ such person, and such agents are to 
be deemed for the purpose of this Act to 
be assessees in respect of such income-tax/' 
It is argued on behalf of the Government 
that tliis section brings into tax income 
wherever earned or whether received in 
British India or not by a foreign resident 
if any part of the business which ultimately 
results in profits is conducted in British 
India. If this contention is right, it would 
result in all foreign purchasers of goods in 
India for the purpose of manufacture or 
tc-sale elsewdiere lieing liable for Indian 
income-tax on any ultimate profits made 
in fact in the countries to which the goods 
are expoited. This would be a startling 
innovation and quite contrary to the es- 
tiblished principle of taxation in England, 
and, as far as I know, elsewhere, and one 
which might lead to protest on the pound 
that it was contrary to the Comity of 
Nations, and would also in all probability 
result in residents in foreign countries as 
far as possibly avoiding purchasing in this 


country its products ; thotigh the.se are 
considerations with which the Courts are 
not concerned if the Statute clearly imposes 
such taxation, though they are material 
considerations in selecting between alter- 
native interpretations if there is found to 
be an ambiguity. It may bo that the words 
of sections 33 (i). taking its language liter- 
ally, would be sufficient to impose this 
taxation, though it is to be observed the 
words ‘through or from any business connec- 
tion in British India ' are very vague and 
the meaning thereof is not defined. The 
words are, in my view, most unsuitable if 
intended and have a wider meaning than the 
well-known meaning of the words in the 
charging section S (a)** income derived from 
business,” and bring into tax in respect 
of residents something which is not covered 
by those words. I think the right view 
is that section 33 (i) is not a charging 
section at all, but a machinery section and 
is not intended to impose any taxation 
upon any income which would not other- 
wise be liable to tax, but to point to the 
method of collecting the income-tax W’here 
a Tx^rson whose income is to be taxed is 
not hiinselt available. In this view, 
we are supported by an authority in which 
the same point arose in England. Section 
31 (2) of the Finance Act II of 1915 is in 
the following terms : A non-resident per- 

son shall be chargeable in respect of any 
profit or gains arising, whether directly’ 
or indirectly, through or from any branch, 
factorship agency, receivership or manage- 
ment, and shall be so chargeable under 
section .41 of the Income-Tax Act of 1842 in 
the name of the branch, factor, agent, 
receiver or manager.” In Greemrood v. 
Smidfh & Co.{i)the House of Lords, affirming 
the decision of Bowlatt, J., in Sfnidih <?• Co. 
V. Greeftwood (2) and of the Court of Appeal 
in Smidih & Co. v. decided lhat 

this section, though in terms wide enough 
to bring into tax non-residents in respect 
of profits carried abroad through direct or 
indirect dealing through an agency in 
England, did not bring into tax profits, 
unless earned or received in Great Britain 
and held that that section was a machinery 

(1) (1922) I App. Cas. 417:91 L. J. K. B. 
349. 

(a) (1930) 3 K. B. 275; 89 I.. J. K. B. 9931 
36 T. I4. R. 760. 

(S) 3 3*3 : 37 949> 
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sisctioii and not a charging section. Lord the Madras Export Co., in funds for Ihe 
Buckmaster at page 423* stated the prin- purchases out here. The question is whether 
ciple in the following words : — “ It is ini- the Madras Export Co., is assessable by 
portaiit to remember the rule, which the force of section 33 (1) of the Income-x^ 
C )urts oiP;ht to obey, that, where it is Act VII of 1918 as the agent of the 
desired to impose a new burden by way firm on the profits made in Paris by the 
of tax .tion it is essential that the intention Paris firm tliroueh or from its business 
siiould be stated in plain terms. The connection with the Madras Export Co., 
Courts cannot assent to the view that if in British India. ^ 

a section in a taxing Statute is of doubtful The section of the Act called in aid by 
and ambiguous meaning it is possible out the Board, section 33 (i), runs as follows: 
of thai ambiguity to extract a new' and add- In the case of any person residing out of 


ed obligation not formerly cast upon the 
tax-])ayer.” In my judgment this rule 
applies to this case. 

Nor is the matter without authorily 
here, for in the Secretary to the Comviis- 
Stoner, Salt, Abkari and Separate Revenue, 
Madras v. Ramanathan Chetiy (4) this 
Court, although it was not necessary 
for the decision of that case, expressed 
its view that section 33 (1) was merely a 
machinery section and not a charging 
section and I agree with the reasoning on 
that point, and particularly with that of 
Oldfield, and Seshagiri Aiyer, JJ, 

P^or these reasons the judgment of this 
Court must be in favour of the Uwssessee 
with costs to be taxed. 

Wallace, J.— This is a case referred to 
this Court under section 51 of tlie Income- 
Tax Act VII of 1918 by the Board of Reve- 
nue. The stated case rests on the follow- 
ing facts. A firm with head-quarters in 
Paris purchases skins in British India to 
the orders of constituents in various parts 
of Europe and America, and makes its 
profit by commission on the sales. The 
skins are bought in British India for the 
firm by an agency called the Madras Ex- 
port Company, resident in Madras. This 
Company buys skins at the lowest prices 
it can get, subject to a maximum fixed 
by the Paris firm, and ships them in the 
raw state, as purchased, under the direc- 
tions of the Paris firm. It is admitted 
that the Madi'as Export Company makes 
none of the profit on the sales of these skins, 
and that no part of the profits of the firm 
in Paris are remitted as such to Madras. 
It is presumed that the Paris firm puts 

(4) 53 liicl.‘ Cas 976 , 43 M. 75 ; (1919) M. W. N. 
82^; m b. W. 57 q; 37 M. b. J* 663; 26 M. b. 

T. ^^7 (P. B.). ^ 

o^\(i9I22):j Ajpp, , 


British India all profits or gams accruing 
or arising to such person, whether directly 
or indirectl3\ through or from any business 
connection in British India, shall be deemed 
to be income accruing or arising within 
British India, and shall be chargeable to 
Income-tax in the name of the agent of 
any such person, and such agent shall be 
deemed to be for all the purposes of this 
Act the assessee in respect of such income- 
tax.'’ The phrase shall be deemed to 
be income accruing or arising within Bri- 
tish India ” relates back to section 3 (i) 
where under the heading “Taxable Income 
it is enacted that “ this Act shall apply to 
all income from whatever source it is 
derived if it accrues or arises or is leceived 
in British India, or is, under the provisions 
of this Act, deemed to accrue or arise or 
to be received in British India." Hence 
sections 3 (i) and 33 (i) read together im- 
port that the Act .shall apply to all income 
accruing or arising to a uon-resldent in 
British India, whether directly or indirectly, 
through or from any business connectiorj 
in British India. The Government Plead- 
er, on behalf of the Board of Revenue^ 
contends that this renders liable to income- 
tax all business profits made by a non- 
resident received not only within but out- 
side of British India in so far as these accrue 
or arise tnrough or from any business 
connection in British India. If the phrase 
‘ business connection ' is to be read,, as 
the Government Pleader contends, as some- 
thing much wider than the term ^tiade 
or business ' itself, then the far reaching 
effects of such a claim are obvious, and 
will extend beyond what has been hither- 
to recognised in British India as the terri- 
torial limit of taxation of income deiV» 
ed from trade. Hitherto such taxation 
has h^en . liouted to incomes ac(^ing QX 
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arising in or received in British India from 
trade, carried on in British India, whether 
the recipient resides in British India 
or not, to income received in British India 
though derived from a foreign source when 
the recipient resides in British India. The 
general scope of sections 3 and 5 of the Act 
or 1918 does not seem to me to alter the 
previoUvS general principle that the profits 
taxed should accrue in British India. If 
it was intended to abandon this well re- 
cognised restriction and to reach profits 
accruing outside British India, more apt 
and express terms should have been employ- 
ed in those sections. 

The term ‘ business connection * lias not 
been defined in the Act. That perhaps 
is not surprising in an Act which does not 
even define the source of gain which it 
sets out to tax, but when it is contended 
that ‘ business connection ' was designed 
to mean something different from and 
wider than the business itself, wliich ex 
hypothesi takes place outside British India, 
and thu.s to cast wider the net of the income- 
tax gatherer, it behoves us to be cautious 
and not to accept the contention unless 
we find it justified by the legal maxim 
enunciated by Lord Sterndale, M. R., in 
Smidth & Co, v. Greemmod (3) : the well- 
known canon of construction of taxing Acts 
is that none is to be taxed except by express 
words.'' Does the Act then expressly 
charge income accruing outside British 
India, but derived through or from a 
business connection in British India ? 

^ The charging section of the Act is sec- 
tion 5. vSub-section makes chargeable 
'income derived from business,' and ^income’ 
for the purpose of this case has the mean- 
ing read into section 3 (i) which I have 
set out above ; that is, it would cover 
income accruing or arising outside British 
India through or from any business con- 
nection in British India. Thus such income 
itself is only chargeable when it is “ income 
derived from business" by force of section 
5. The phrase in section 5 is not income 
derived from or through any business con- 
nection. At one stage of his argument, 
the Government Pleader contended that 
such a phrase might be implied under 
sub-section (v/) of section 5, ‘ income 
derived from other sources ' but such a 
contention I cannot accept, as it violently 


contravenes the principle enunciated above 
that taxation must be imposed by express 
words. The real question for decision is, 
is the phrase ‘ through or from any busi- 
ness connection * in section 33 (i) governed 
or controlled by the phrase * derived from 
business ' in section 5 (Hi) or not ? That 
it is, seems to me ti> be obvious from the fact 
that section 33 (i) is not designed or situat- 
ed ill tlie Act as a charging section in addi- 
tion to section 5. It is not found under the 
charging sections, but under the Chapter 
headed 'Taxable income ’ alongside ' Lia- 
bility in special cases ", a Chapter whicli 
is designed to jirovide for the collection of 
the tax from persons other than the direct 
beneficiaries of the income received, that 
is. guardians, trustees, agents, receivers 
and so on. that is, it is a part of the 
machinery sections setting out the method 
by wliicli the tax, if otherwise chargeable 
is to be collected in certain cases when the 
direct beneficiary cannot be got at, and it 
is not a charging section designed to declare 
some other gains taxable beyond what has 
been declared by section 5 to be taxable. 

I am fortified in tliis conclusion by the re- 
marks of Oldfield, J., no doubt obiter dicta, 
in Secretary to the Commissioner^ Salt 
Ahkari and Separate Revenue, Madras 
V. Ranianalhan Cheity (4) that section 33 
is intended to provide for the liability "to 
tax of a person through whose hands in 
one capacity or other the profits in ques- 
tion will pass in British India and whom, 
therefore, tlie Crown can reach in order 
to collect it, and also by the rules framed 
under section 33 by the Governor-in Coun- 
cil iiriiitcd at page 76 of the Income-Tax 
Act Manual of 1920. where it is laid down 
that profits in a case like this may be cal- 
culated on the percentage of the turn over 
of the business carried on in British India, 
The object of section 33 (i) then is merdy 
to provide for an agent being the assessee 
in place of his non-resident principal, so 
far as that principal is liable under section 
5, as hitherto interpreted, to the tax, 
in respect of income derived by the prin- 
cipal from business in British India. The 
condition precedent to assessability is 
business in British India and not merel;^ 
a business connection in British India, 
audit is not laid down .in the Act that the 
two phrases are identical in nifcaning 
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test, I take it, is : — Is the non-resident 
firm by its agency out here in British India, 
making profits in British India which pass 
to it through the hands of its agent. If 
it is, then section 33 (i) applies. If not, 
not. I am, therefore, unable to hold, in 
the absence of more clear and express words, 
that section 33 (i) was intended in 

any way to enlarge the scope of section 
5 or bring into the net any income 
accruing outside British India but not de- 
rived from business within British India 
merely because that income was received 
through or from a business connection 
in British India. 

Section 33 (i) then is governed and 
controlled by section 5 and really applies 
and was intended to apply to cases 
where a non-resident firm takes income 
or profits from business carried on by it 
in British India, which are transmittable 
and are transmitted to it through its resi- 
dent agent. The agent will be taxed and 
will be the assessee for the purposes of the 
Act for the profits in British India of that 
business, and in order to guard against 
the section being taken to mean that 
It is merely the agent's own profits 
which are chargeable, language is used 
implying that it is the profits of his firm 
accruing in or arising through its business 
connection in British India which are tax- 
able through the agent. 

In the present case the non-resident 
firm in India is merely buying raw material 
for shipment and sale abroad, and the 
profits realised from the sales are realised 
in Paris. There is clear authority in the 
leading case of Sulley v. AUorney-General 
(5), which is an exactly parallel 
case, for holding that the firm does not 
thereby carry on trade or business in Bri- 
tish India. It was, therefore, held that 
the place of trade is the place where the 
profits come home to the firm, and a non- 
resident firm is not assessable on pro- 
fits made abroad merely because it has a 
resident agent for purchasing and shipping 
raw material, and that it is no part of the 
income-tax law as so far laid down that the 
firm shall be taxable in every country in 
which it has established buying agents. To 

(5) (i860) 5 H. A N. 711; 29 L. J. Bx 464 I 


a similar effect is the decision in Smidth &Co. 
V. Greenwood (3) where it is laid down that 
a trade is exercised in the place where the 
business transactions are closed, that is, 
in the case of a selling business, the place 
where the sales are effected and the profit 
thereby realised. The latter decision inter- 
prets section 31 (i) and (2) of the British 
Finance Act II of 1915, which closely re- 
sembles section 33 (i) of the British India 
Income Tax Act of 1918, and it is noteworthy 
that, though in the case of Sulley v. 
Attorney-General (5), the Nottingham partner 
in the case was obviously a 'Branch' of the 
New York firm, the Court in Smidth & Co. 
V. Greenwood (3) held that the decision in 
Sulley s case (5) had not been radically 
affected by the new legislation and held in 
effect that the extension of the Income Tax 
Act of 1842, which made a non-resident firm 
chargeable in the name of its branch, did 
not mean that the existence of a 
branch sufficed to imply that the non- 
resident firm carried on trade in the 
United Kingdom or suffit ed to make 
the profits of the non-resident firm receiv- 
ed outside the United Kingdom taxable. 

In the present case, no profits of a non- 
resident firm exist in this country or pass 
from it through the hands of the Madras 
Export Co. The Company transmits 
to the Paris firm raw material, and not 
profits derived thereon. It realises for 
the Paris firm no income made in British 
India which is taxable before it leaves British 
India. To my mind, then, there is no income 
chargeable with income-tax under section 5 
of the Act, and section 33 (i) read with 
section 3 does not bring within the 
scope of section 5 income accruing or arising 
wholly outside British India to the firm of 
which the Madras Export Company is the 
local agent. 

Therefore, the answer to the reference 
is that the Madras Export Company is not 
liable to be taxed on tl.’e profits of the 
business carried on in Paris by its Pnris 
principals which are reali ed by the latter s 
business connection with British India. 

V. N. V. Appeal disirJsreU 

Z. X. 
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KESnO HAM V. PEAHE LAL, 

ALLAHABAD mOH COURT. 

Second Civii. Appeal No. 1329 op 1921. 
January 26, 1923. 

Present : — Mr, Justice Walsh. 
KESHO RAM— Defendant— Appellant 
versus 

PEARE LAL and others— Plaintiffs — 
Respondents. 

Oaths Act (X of 1873). ss. 8, ^---Special 
oath — Ordivtavy oath — Agreement to have suit de- 
cided on ordinary oath of party, legality of. 

An agreement between the parties to a suit 
providing that the suit may be decided according 
to the evidence of one of the parties taken on an 
ordinary oath — and not on a special oath within 
the meaning of sections 8 and 9 of the Oaths Act, 
is not without consideration or illegal. 

Muhammad Asghar AH Khan v. Muhammad 
Imtiaz AH, A. W. N. (1898) 200, followed. 

Second appeal against a decree of the 
First Additional District Judge of Aligarh, 
dated the i6th July 1921. 

Dr. M. L. Agarwala and Mr. Panna Lai, 
for the Appellant. 

Mr. Amhika Prasad, for Mr. N. C. Vaish, 
for the Respondents, 

JUDGMENT. — This appeal must be allow- 
ed. There is no question whatever but 
that the parties agreed to be bound by the 
defendant's oath. The document is in writ- 
ing. No attack is made upon it. It is not 
contrary to law. It is in these terms as 
translated by the plaitififs’ Vakil in this Court. 

On behalf of the plaintiff an application 
has been made. On this defendant No. i 
refused to take oath on Ganges water. The 
Vakil for the plaintiff states that the evidence 
of the defendant may be taken with the or- 
dinary oath and that the suit may be de- 
cided according to that." This is signed by 
Kesho Ram, defendant No. i, in Roman 
character, and by Peare Lai, the plaintiff, in 
Nagri character. There can be no serious 
uestion as to the interpretation of this 
ocument. “ Decided according to" is 
“decided according to and nothing else." 

There can be no doubt as to the deliberate 
intention of the parties, because the date of 
this document, the 17th of March, was the 
date of the filing of the written statement 
and the date fixed for flaming issues. No 
issues were framed. The defendant s evi- 
dence was taken on the 17th ol March. No 
other witnesses were summoned. No evi- 
dence of any kind except the defendant's 


was taken, and the Court of the Musnif pro- 
ceeded to decide the case the next day, but 
not according to the defendant's statement 
but according to its own ideas arrived at 
from admittedly adequate materials. 

Assuming that the document was made, 
and that it bound the parties to abide by 
the defendant's statement, I can see nothing 
illegal in such a contract. It is merely a 
binding contract for good consideration. 
It does not say that the defendant shall tell 
the truth. If it bound the defendant 
merely to tell the truth, there would be no 
consideration, because every body is bound 
to tell the truth by law, and we know that 
that is the object for which they come into 
the box. But the defendant was not bound 
to come into the box at all. He might come 
into the box and refuse to answer the ques- 
tions. He could be punished for that, but 
the agreement is: “that if the defendant 
comes into the box and takes the ordinary 
oath and tells his story, I will be bound by it." 
The result of that is to alter the position 
both of the plaintiff and of the defendant. 
If the defendant tells an untrue story, the 
plaintiff is then in a position to prosecute 
him for perjury which he could not do be- 
fore, and in addition to that the defendant 
has run the risk of being visited in this world 
and the next by such punishment as he 
believes his God prepares for those who take 
a false oath. He might be prepared to run 
the risk of the anger of his God so long as he 
could win his case. But he might not be 
prepared to run the risk of being punished 
by his God, prosecuted for perjury, and also 
disbelieved by the Munsif and lose his case. 
The result is that the position of both parties 
was changed by this agreement. 

I agree with the respondents' Counsel that 
this is not an agreement for a special oath 
within the meaning of sections 8 and 9 of the 
Oaths Act. I think these sections of the 
Oaths Act onlyshow that such an agreement 
may be binding on the parties, even though 
it relates to an oath not ordinarily recognised 
by the procedure of the Court, provided it 
is an oath which the Court is permitted to 
administer under section 8. It is only an 
argument by analogy. The argument for 
the appellant is that, as such agreements are 
sanctioned by this Act, there can be nothing 
illegal in an agreement relating to an ordi- 
nary oath. I agree and, apart from that 
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I the decision in the case of Muham- 

mad Asghar AH Khan v. Muhammad Imliaz 
Ali (i) is to the same effectand, therefore, 
binding on me. 

1 do not know why the Court seemed so 
unwilling to give effect to the agreement of 
the parties. An appeal was brought to the 
lower Appellate Court on the ground that 
the Munsif had totally ignored the agree- 
ment, which he did. The learned District 
Judge hUwS treated the matter as though 
it was a question whether the learned Munsif 
was bound to believe the defendant. That 
has nothing to do with it at all. The very 
reason for the plaintiff signing the agreement 
may be that he knows the defendant is going 
to commit perjury. The agreeement makes 
the truth or untruth cf the defendant’s story 
immaterial for the purpose of the immediate 
decision. The learned Judge is probably 
right when he says that this question should 
be decided by a consideration of the circum- 
stances rather than by hard swearing. But 
that was not what he was bound to decide. 
He seems to think the defendant an unscru- 
pulous person and the plaintiff a fool. But 
if the plaintiff has made a binding agreement 
it does not matter to the Court how foolish 
it is, and after all the plaintiff probably 
knows his own business better than the Court, 
and it may not be so foolish in the eyes of the 
plaintiff as in the eyes of the Court. I have 
no alternative but to remand the suit to the 
lower Appellate Court to decide in accordance 
with the agreement, that is to say, according 
to the evidence given by the defendant. 
The appellant must have the costs of this 
appeal with fees on the higher scale. The 
other costs will depend on the result of the 
suit. 

Appeal allowed; 

T), Case remanded. 


iz) A. W. N. (1898) 200. 


ALLAHABAD HIOH CODBT. 

Second Civii, Appeal No. 1297 of 1921. 

January 18 1923. 

Present: — ^Mr. Justice Daniels. 

S. MOHAMMAD AHMAD and others 
— Defendants — Appellants 
versus 

BABU AND OTHERvS — PLAINTIFFS— 

Re-spondents. 

Second appeal — Possession adverse or permissive — 
Inference drawn from documents or facts in etndence 
— Question of law — Weight to be attached to evidence, 
whether question of law. 

A question whether a possession is adverse or 
permissive may be one of legal inference to be 
drawn from documents or from undisputed facts 
in evidence, and when this is so it is a question 
of law and a High Court may interfere in second 
appeal. But where the question is mainly one of 
the weight to l)e atlcat'hefl to different items of 
evidence (e. g., instances in which a certain right 
Avas or was not recognised), the question is one 
of fact and the High Court will not interfere in 
.second appeiil. Ip. cols, i & 2.J 

Saigur Prasad v. Paj Kishore Lai, 55 Ind. Cas, 
486; 18 A. h. J. 2^5; 11 L. W. ^84; (io2o) M. W. 
N. 3; 24 C. W. N. 304; 38 M. h. J. 259; H. P. h. 
R. (P. C.) 55; 22Bom. h. R. 451; 42 A. 132; 46 
I A. 107; 27 M. h T 200 (P. C.) and Kishan 
Kunwar v. Fateh Chand, 29 A. 203; 4 A. L. J. 
38; A. W. N. (ioo()) 307, referred to. 

Second appeal against a decree of the 
Judge (ff Small Cause Court exercising the 
powers of a vSubordinate Judge, Allah- 
abad, dated the 28th May 1921. 

The Hon'ble Mr. S. Raza Ali, for the 
Appellants. 

Mr. B. E. (y Conor, for the Respondents. 

JUDGMENT.—^ rhi.^ u a second appeal 
in a case which has prima facia been decided 
by the Courts below on grounds of facts. 
The plaintiffs are certain persons known as 
Thanimalis who act as officiating priests 
of a temple of Sitlaji. The defendants are 
Zemindars of the village. The temple is 
admittedly a very old one. It is said that, 
according to the Gazetteer, it is some 400 
years old. The temple is held under a rent- 
free grant from the Muhammadan Kings, 
The allegations in the plaint were that there 
was an area of 15 bighas 15 biswas appur- 
tenant to the temple of which the plaintiffs 
have all along been in adverse proprietary 
possession and with which the Zemindars 
have no right of interference. The defend- 
ants have erected a small platform or cha- 
hutra on a portion of this area. The 
plaintiffs asked that the defendants be order^ 
ed to demolish this platform; that the plain" 
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tiffs be put in possession of its site and that 
the plaintiffs be granted a perpetual injunc- 
tion forbidding the defendants to make any 
construction on the land in dispute or inter- 
fere with it ill any way to the jirejudice of 
the plaintiffs. Objection has been taken to 
the third relief on the ground that the plain- 
tiffs ought to have asked for possession of 
the entire area, but it is not the plaintiff’s 
case that they have been disj)osscsscd from 
any part of the area except the portion on 
which the chabutra stands anU ;t wUvS not, 
therefore, necessary'for them to ask for any 
further relief. 

A large amount of documentary evidence 
was produced on both sides. The plaintiffs 
produced documents comnieiiciiig with a 
re])ort of tlie Kazi in the year Hijri iiqS. 
nearly a century and a half ago, and includ- 
ing another old document called the 
mtichilka of the year 1214 Hijri. Apart from 
the question of limitation and other ques- 
tions not now material, the learned Munsif 
framed two important issues : — 

(a) Does the site of the platform in dis- 
pute -attach to this temple ? (b) Had the 

Muhammadan Government granted the land 
in dispute revenue-free to the plaintiffs’ pre- 
decessors as priests of the temple ? On the 
evidence before them both Courts came to 
the conclusion that the land in dispute was 
appurtenant to the temple ; that the plain- 
tiffs are in adverse possession of it, and that 
the defendants have no right to interfere 
with it. It has been argued that because 
the evidence is mainly documentary the 
lindiiigs of the Court below are findings of 
law and not of fact, and I have been referred 
in particular to two rulings in support of 
this contention. In Satf^ur Prasad v, Raj 
Kishore Lai (i) their [yordships of the Privy 
Council held that the question whether 
possession is adverse or permissive may be 
one of legal inference from documents and 
that ill such a case the question in dispute 
was a question of law. Similarly, in the 
other cavSe cited, Kishan Kummr v. Fateh 
Chand (2), the dispute was whether the per- 
sons in the occupation of certain groves and 
daud were the pr )prietors or not. The facts 

(1) ‘iS Ind. Cas. 4S6; iS A. L. J. 2^5; ii L,, W- 
384; (1920) M. W. N. 3; 24 C. W. N. 394; 3S M. I<. 
J. 259; 2 U. P. ly. R. (P. C.) 55; 22 Bom. ly. R. 45iJ 
42 A. 152; 46 I. A. iny; 27 M. Jy. T. 200 (P. C.). 

(2) 2*9 A. 203; 4 A. If. 38; A. W. N. 1906), 
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of the case were undisputed. In second 
appeal this Court held that the Subordinate 
Judge had drawn a wrong inference of lav/ 
from the facts which were in evidence be- 
fore him. It accordingly set aside his judg- 
ment in second appeal. In this case the 
question is mainly one of the weight to be 
attached to the different items of evidence 
on both sides. None of the judgments 
which have been cited have been relied upon 
as res judicata. They have been relied on 
as instances in wliich the rights claimed by 
the plaintiffs were either recognised or not 
recognised. The question of the weight 
to be attached to such instances is certainly 
a question of fact. It is argued also that 
the Courts below were wrong in presuming 
that the oldest document relied on by the 
plaintiffs related to this land. The docu- 
ment is a very old one and refers to the 
temple of Sitlaji ; it was produced from the 
custody of the plaintiffs and mentions an 
area of 15 bighas and 15 biswas, but there 
is nothing in it to definitely identify the area 
with that now in dispute. I am not prepared 
to hold, however, that the Courts below were 
wrong in treating it as referring to this land. 
They read it in connection with the other 
evidence, and the document is not produced 
in this case for the first time. It has ad- 
mittedly been produced in a previous liti- 
gation relating to this land. The case has 
been decided on questions of fact and I am 
not prepared to hold there is any error of 
law suflficient to justify the findings being 
set aside in second appeal. I accordingly 
dismiss the appeal with cosls. 

p, D. Appeal dismissed^ 


PEIV? COUNCIL. 

AppEAiy FROM TTiE Bombay High Court. 
December 20, 1922. 

Present Lord Atkinson, Lord Sumner, 
Lord Carson and Mr. Ameer Ali. 
HARICHAND MANCHARAM— 

DEFENDANT—APPElylANT 

versus 

GOVIND LUXMAN GOKHALE, since 
deceased— PiyAiNTiFF— R espondent. 
Evidence Act (I of 1872), s. 92— 
agreement — Oral evidence — Construction of document 

Agreement, for sale — Document to be prepared by 

Vuhil — Agreement, whether subject to Conditioner- 
Completed agreement — Provisional arrangement — 



, $4 INDIAN CASES. 1*9*3 

HAItTCHANfD MAWCHARAM V, I^OVIND tUXMAN. 

Harichancl Maticharan!, proceeds thus 
“ I agree to give you in sale the said 
immoveable property, together with the 


Oral evidence to show, what took place on the 
occasion when an agreement for sale was drawn 
up is inadmissible in evidence under section 92 of 
the Evidence Act. [p. 765. cob. 1 & 2 ] 

Where an agreement for the sale of certam 
pfQp(*fty cont&ms tUc cotiilition thst the 
paper in respect of the sale shall be maJe through 
a Vakil, it docs not mean that it is a condition to 
which the bargain is subject but that it is only 
one of the terms of the contract. Lp- col- ‘ ■] 
The fact of a subsequent agreement being pre- 
pared may be evidence that the previous negoti- 
ations did not amount to an agreement but the 
mere fact that persons wish to have a formal agree- 
ment drawn up does not establish the proposition, 
that they cannot be bound by a previous agreement, 
fp. 766, cols. 1 & 2.] , „ , 

Ridgwsty v. Wharion, (1857) h id* i.* 
p. 289: 27 L. J- Ch. 46: 4 Jir- (N- s ) 173; 5 W. R. 
804; 10 B. R. 1287; 108 R R. 88, relied on. 

Von HatzfMt-Wildenburg v. Alexander, (1912) 

I Ch. 284: 81 U J. Ch. i8.t: 105 B. T. 4Jt, distin- 

^Whether an agreement is a completed bargain 
or merely a provisional arrangement depends on 
the intention of the parties as deducible from the 
language used by the parties on the occasion when 
the“negotiations took a concrete shape, [p. 766, 
col. I.] 

Appeal from the judgment of the 
Bombay High Court (l^ir Normtn Macleod, 
Kt., C. j., and Mr. Justice Heaton.) 

M?«srs. Upjohn, K. C., De Gruyiher, K. 
C., Holman Gregory, K. C., Raikes and 
Parikh, for the Appellant. 

Me-srs. Clanson.K. C., Tomlin, K. C., 
and Gibson, for the Respondents. 
JUDGMENT. 

Mr. Ameer AIL— The suit which has 
given rise to this appeal was brought by 
the plaintiff in the High Court of Bombay 
in its Original Civil Jurisdiction for a decree 
against the defendant for specific per- 
formance o a contract entered into on the 
2Sth Njvcmber 1917 for the sale, by the 
defendant to the plaintiff, ol' certain immove- 
able property in Bombay. Two documents 
in the Gujrati vernacular were prepared 
on the occa ion, one of which was signed 
by the defendant Harichand Mancha am, 
the other by the plaintiff, the vendee, 
Govind Luxman Gokhale. Both bear oiie 
and the same date, and are prac ically n 
identical terms. The document e.xecuted 
by the defendant is marked in these pro- 
ceedings as Exhibit “ A ”, the other, signed 
by the piaintiff, is marked Exhibit “ Ai. ” 
Exhibit ‘‘A ”, after giving the name and 
designation of the intending purchaser, 
the plaintiff, and describing the vendor, 


messuage building (standing thereon), lor 
the price of Rupees two lacs and fifteen 
thousand. 

It then gives the conditions of the 
sale in these terms : — 

“ The conditions thereof are as follows 

1. ‘‘ The bargain paper in respect of 
the sale of the said immovable property 
shall be made through a Vakil within two 
days from this day and at the time of making 
the bargain paper I am to take from you by 
way of earnest-money in respect thereof 
Rs. 10,000, that is, you are to pay the same 
to me and, as regards Rs. two lacs and five 
thousand being the balance, 3^ou are to pay 
the same to me at the time of the execution 
of the sale-deed by me and by way of earnest 
thereof I am to take from you , that is to say , 
you are to pay to me, Rs. lo ten thousand at 
the time of the (execution of the) bargain 
paper and the balance of Rupees two lacs five 
thou and is to be paid to me by you at the 
time when the deed of sale is executed by me. 

2. ‘‘As regads the soid Jaga premises 
to be sold suits are pending against me in 
the High Court. If perchance these suits 
are decided against me then this bargain 
shall be treated as cancelled and if such 
a thing happens then I am to return to you 
the Rs. ten thousand without interest 
received as earnest-money by me. 

3. “As to the costs in respect of stamp, 
registration, Vakil, &c., in the matter of 
the said sale which may be incurred rn 
behalf of both the parties, i.e, you and 
myself, the same shall be totalled up and 
borne by you and me half and half. " 

4. “ The time of completing the said 
matter of the said sale-deed is agreed to be 
six months from the date of the bargain 
paper on the decision in the case being 
given in niy favour during the said 
period*. I am to get passed, i e , made 
out marketable title for yon and to 
complete the matter of sale. If perchance 
the suit pending in the High Court be not 
disposed of within six months then this 
agreement shall be in force till the disposal 
of the said suit and on the said suits being 
decided in my favour I am to complete 
""•The equivalent^! I and you 8^ partly altered 
in the ori^al* 
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the matter of this sale, and if the High 
Court suits be Geudea in niy lavour wiibin 
six months 1 am to complete and you are 
to get completed the matter of sale within 
six months. 

5. For the purpose of the sale you are 
to get for me the signature of Ishwarlal, 
the adopted son of Shankerbhai, along with 
your^ signature on the sale-deed. '' 
j 6.j^. “ In the matter of this sale 1 am not to 
pay^ brokerage. '' 

‘‘The agreement I have given and taken 
from you to the above effect of my and your 
free will and pleasure. The 2bth day of 
November 1917 corresponding with the Sudi 
15th of Xartak 1974, Wednesday. '' 

Exhibit “ Ai, alter reciting the terms 
of the contract, in paragraph 7 says as 
lollows : — 

7. “ This bargain is fcr the purchase 
of this immoveable projerty togetlier with 
buildmgs and suuciuics tLeicon, ^you) 
have given and 1 have taken 110111 you the 
agreement to the above ehcct, cl our tree 
Will and plea^uie. Tne 26th day of the 
month ol November in the year 1917 (coiie- 
spondirig with) the 15th ol Kariak Sudi of 
bamvai 1974, Wednesday. ” 

The case came on lor trial before Mr. 
Justice Marten on the Original bide ol the 
Court. The plainbff c«.nieudcd that the 
two documents which loimed the foundation 
ol the suit, lormed a completed contiact ; 
whilst the delendant-vendor urged that 
it was only a provisional arrangement 
conditioned to the preparation by a Vakil of 
a formal document evidencmg the contract. 
Tne learned judge iramed a number of 
issues', but so lar as the present appeal is 
concerned only the two following are mate- 
rial : — 

“ (i) Whether suit is maintainable having 
regard to fact that the writing sued on was 
conditional upon an agreement being entered 
into i 

“ (2) Whether there was a concluded 
contract between the parties and, if so, what 
are the terms thereof ? 

At the trial the defendant attempted 
to tender some oral evidence to show what 
actually took place on the occasion when 
the parties entered into the agreement rehed 
upon by tne plaintiff* The Trial J udge refused 
the application in these words : I reject 
that tvidenoe ; irrelevant and inadmiiaible/.! 


In their Lordships' opinion he was quite 
right, under section 92 oi the Indian Evidence 
Act, in rejecting the evidence, and no attempt 
appears to have been made on appeal to 
take exception on behalf of the defendant 
to this part of Mr. Justice Marten's order. 
Their Lordships do^ not think it necessary 
to refer further to^^this matter. 

On the main case the Trial Judge came 
to the conclusion that Exhibits^ “ A " and 
“ Ai " did not constitute a completed 
contract, chiefly relying on the use of the 
words, The conditions thereof are as 
follows. " He considered that the condi- 
tion that the “ bargain paper in respect 
of the sale shall be made by a Vakil within 
two days from the date of the agreement 
was a condition to which the whole bargain 
was subject, so that until the Vakil prepared 
a bargain paper “ there was no completed 
contract. " He accordingly dismissed the 
plaintiff's suit with costs. On appeal by 
the plaintiff to the High Court in its Appellate 
Jurisdiction the learned Judges (Iviacleod, 
C. J and Heaton, J .) arrived at a different 
conclusion. They held that the two docu- 
ments executed on the 28th November 
1917 constituted a “ binding agreement, 
and that the provision relating to the pre- 
paration of a “ bargain paper " by a Vakil 
was not a condition to which the contract 
was subject, and accordingly they reversed 
the order of the Trial Judge and decreed the 
plaintiff's suit. 

On appeal before the Board it is urged, 
on bchail of the defendant, as it was urged 
in the Appellate Court in India, that the 
Gujratihahers of the 28th November 1917 
represented only a provisional arrangement 
on which no decree couid be made, la 
support of this contention various clauses 
in the document executed by the defendant 
were referred to. It is said that the fact 
that the bargain paper was to be made 
within two days from the date of the execu- 
tion of the documents A " and Ai ', 
and was to be prepared by a Vakil, and that 
at the making of thebargaia paper theeamest- 
money is to be paid, shows that the real 
and effective contract was to be founded 
on the paper prepared by the Vakil. Again, 
reference was made to clause 4, Exhibit * ’ A," 
viz., that “ the time of completing the 
said matter of the said sale-deed is agreed 
to be six months from the date of the bargain 
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paper on the decision in the case being 
given in my favour during the said period. 

It may be remarked here that two suits 
had ^ been brought against the defendant 
contesting his title to the property which 
he had bargained to convey to the plaintiff, 
and the reference in paragraph 4 is to these 
two suits. Their Lordships understand that 
these two actions were subsequently settled, 
and there is no dispute now as regards the 
title of the vendor (the defendant). 

The appellant's Counsel refers also, in 
support of his contention, to the fact that 
formal documents were prepared by the 
defendant's Solicitors, in which certain addi- 
tional terms were inserted, and he urges 
that the insertion of those terms indicates 
that the original agreement entered into on 
the 28th November 1917 was not intended 
to be a completed contract. On behalf of 
the respondent reliance has been placed 
on the whole tenor of the two documents, 
and especially on clause 7 of Kxliibit Ai, 
to show that the parties intended to have 
a definite and completed agreement on that 
date when they executed those two papers, 
and what was left to be done by the Vakil 
was only to embody the contract in a formal 
document and to insert in it such subsidiary 
terms as are usual in such conveyances. 
The learned Chief Justice points out in his 
judgment that the word “ conditions " 
used at the beginning of Exhibit ‘‘ A, " in 
connection with the preparation of the 
“ bargain paper " by a Vakil, does not mean 
that it is a condition to which the bargain 
is subject, but that is only one of the 
’‘terms" of the contract. Their Lordships 
concur in that view. 

He has also examined at some length 
the cases in which the principle applicable 
to the construction of such documents 
is laid down ; it is, therefore, not necessary 
to refer to them in detail in this judgment. 
Whether an agreement is a completed bar- 
gain or merely a provisional arrangement 
depends on the intention of the parties as 
deducible from the language used by the 
parties on the occasion when the negotiations 
take a concrete shape. As observed by the 
Lord Chancellor (Lord Cranworth) in Ridg- 
way V. Wharton (i), the fact of a subsequent 

(1) (1857)0 H. L. C. 238 atp. 2S9; 27 L. J. 
Ch. 46; 4 Juf. (N. S.) 173: 5 W.R. 804; 10 B. R. 
X 287 S roa R. R. aa, 


agreemeni' prepared may be evidence 
that the previous negotiations did ly t 
amount to an agreement, but the mere fact 
that persons wish to have a formal agreement 
drawn up does not establibh the proposition 
that they cannot be bound by a previous 
agreement. In Von Hatz/eldt-Wilde^iburg v. 
Alexander (2) lyord (then Mr. Justice) 
Parker laid down that where " the acceptance 
hy the plaintiff was subject to a condition 
that the plaintiff’s Solicitors should approve 
the title to and covenants contained in the 
lease, the title from the freeholder airl the 
form of contract, " the negotiatiens did not 
form a binding agreement between the 
parties. 

The facts of that case were wholly different 
from the present, but the judgment marks 
the difference between a completed and bind- 
ing agreement and one subject to a condition. 
Here Exhibits " A " and “ Ai " show clearly 
that the parties had come to a definite and 
complete agreement on the subject of the 
sale. They embodied in the documents 
that were exchanged the principal terms 
of the bargain on which they w^ere in absolute 
agreement, and regarding which they did 
not contemplate any variation or change. 
The reservation in respect of a formal 
document to be pre])ared by a Vakil only 
means that it should be put into proper 
shape and in legal ])hraseology, with any 
subsidiary terms that the Vakil might 
consider necessary for insertion in a formal 
document. The letter of the ist December 
1917 by the defendant’s Attorney to the 
plaintiff’s vSolicitor shows that the terms 
of the vernacular document " A ’’ were 
regarded by them as forming the foundation 
of the contract. They are as follows : — 

" With reference to your letter of Yester- 
day, delivered to us by your articled clerk 
after 4 P.M., we note that you agree that the 
alterations which you had made in the 
linglish draft agreement prepared by us 
and handed to your client are not in conso- 
nance with the terms of the Gujrati Chitti 
which our client gave to j^ours. We, how- 
ever, do not agree with you that the English 
agreement as drafted by us originally, or as 
sent to you with our letter of the 29th ultimo, 
is not in consonance with the terms of the 
said Chitti. 

(2) (1912) I C». 2S.ji Bt 1 .. J# Ch. 184; 105 
L T. 434. 
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Clause 7 of Exhibit '' Ai, ” to which 
reference has already been made, is explicit 

“ This bargain is for the purchase of this 
immoveable property, together with buildings 
and structures t heron, (you) have given 
and I have taken from you the agreement 
to the above effect, of our free will and 
pleasure. The 28th da^^ of the month of 
November in the year 1917 (corresponding 
with) the 15th of Kartak Sudi of Samvat 
1974, Wednesday. " 

It shows clearly that a completed bargain 
was intended by the plaintiff. 

On the whole, therefore, their Lordships 
are of opinion that the judgment appealed 
from is correct, and that this appeal should 
be dismissed with costs. They will humb'^y 
advise His Majesty accordingly. 

N. K. Appeal dismissed. 

Solicitors for the Appellant : — Messrs. T. 
L. Wilson & Co. 

Solicitors for the Respondents : — ^Messrs. 
Lateeys & Hart. 


ALLAHABAD HIOH COURT. 

First Appeai. from Order No. 129 of 
1922. 

January" 23, 1923. 

Present: — Mr. Justice Walsh and Mr. 

Justice Ryves. 

INAYAT HUSAIN and others— 

DEFENDANTvS — Appkeeants 
x^ersns 

FAIZ MUHAMMAD and others— 
Peaintiffs — Respondents. 

Civil Procedure Code (Act V of iyo8), 6.92, 
application of. 

Section 92, Civil Procedure Code, does not apply 
to a suit in which the plaintiffs assert that they 
have been appointed trustees already by the public, 
and that the defendants, the former trustees, have 
been properly dismissed, and they seek possession 
on the ground that the defendants are mere tres- 
passers. 

Muhammad Abdul Majid v. Ahmad Saeed 
Khan, 20 Ind, Cas. 37; 35 ^ 459^ . b- J* ^73 

and Ayatannessa Bibi v. Kulper Khalifa, 22 Ind. 
Cas O77; 41 C 749; 19 C. W. N. 234, followed. 

First appeal from an order of the Addi- 
tional Subordinate Judge, Agra, dated 
the i8th May 1922. 


The Hon'ble Mr. N. P. Asthana, for the 
Appellants. 

Mr. Mushtaq Ahmad, for Dr. S. M. 
Sulaiman, for the Respondents. 

JUDGMENT. 

Walsh, J . — In this case I can see no sat*:* 
factory answer to the view expressed in the 
judgment of the First Court. Left to my 
own view, I should hold unhesitatingly that 
this was a suit by the plaintiffs to recover 
posession of an Imambara by virtue of having 
been appointed as trustees in the place of 
the defendants, and that the order asked for 
involved removing an old trustee and vesting 
the property in the plaintiffs as trustees, and 
that in bringing this suit they were asserting, 
not a private individual right merely, though 
no doubt a private individual right is involv- 
ed, but a right on behalf of the community 
which has elected them; in other words, a 
general public right. This is, in substance, 
the argument which was submitted to this 
Court in the case of Muhammad Abdul 
Majid V. Ahmad Saeed Khan (i), on 
behalf of the respondents, and if the 
matter were res Integra I should feel 
difficulty in following the decision in that 
case. But as there seems a weight of autho- 
rity in support of the view taken in that case 
and the matter is one of no practical import- 
ance and it is desirable that the practice of 
the Court in these matters should be uniform, 
I, with considerable hesitation, agree with 
the order and dismiss the appeal. 

Ryves, J. — I think that the question in- 
volved in this appeal is covered by authority. 
Muhammad Abdul Majid v. Ahmad 
Saeed Khan (i), which was a case 
under the present Procedure Code. Most 
of the previous authorities under the 
old Code were then considered. According 
to that ruling section 92 would not apply to 
a suit like the present in which the plaintiffs 
assert that they have been appointed trus- 
tees already by the public, and that the de- 
fendants, the former trustees, have been prop- 
erly dismissed, and they seek possession 
on the ground that the defendants are now 
mere trespassers. This decision has been 
followed in the case of Ayatannessa Bibi v. 
Kulper Khalifa (2) and, so far as I know, has 


(1) 20 Ind. Cas. 37; 35 A. 459; 11 A. L. J. 673, 

(2) 22 ind, Cas. 677; 41 €. 7491 19 C. W. N, 234, 
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not b^^ii dissaitei from in any reported de- 
cision. I think, therefore, the weight of au- 
thority is against the appellants in this case. 
I, therefore, agree in dismissing the appeal. 

' By the Conrt— The order of the Court 
is that this appeal is dismissed with costs 
including fees on the higher scale. 


D. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civir. Appeac No. 1640 of 1922. 
January 19. 1923. 

P/esent: — Mr. Justice Walsh. 

LALA SINGH— Defendant— APPECI.ANT 
versus 

BASDEO and others— Plaintiffs— 
Respondents. 

Evidence Act (/ of 1872). s. 92. Pro. (2)— Sale--- 
Consideration less than entered in sale-deed — 
Evidence, oral, admissibility of — Fraud — Advantage 
of ones own fraud. 

It cannot be proved that a sale really took place 
for a lesser price than that mentioned in the sale- 

deed. t 1 ^ 

Adiiyam Iyer \ . Ramakrishna Iyer, 21 Ind. Cas. 
458; 38 M. 514; (1913) M. W. N. 847; 14 M. L. T. 382; 
25 M. E. J- 602 and Indarjit v. LalChand, 18 A. 
168; A. W. N. (1896) 16; 8 Ind. Dec. (N. S.) 818, 
relied upon. 

Chum Bibi v. Basanti Bibi, 24 Ind. Cas. 661; 
36 A. 537; 12 A. L. J. 969. referred to. 

A litigant cannot be allowed to prove his own 
fraud in this own favour. 

Second appeal against a decree of the 
Judge, Small Cause Court, exercising the 
powers of a Subordinate Judge, Cawnpore, 
dated the loth of October 1922. 

Mr. B. iV. Vyas, for the Appellant. 
JUDOUENT* — This is a clear case. It 
is difficult to improve on the judgment of 
the Court below. It is not a question of a 
mortgage. It is a question of a sale. The 
consideration in the sale-deed is Rs. 3>ooo. 
Tue appellant wants to prove a separate 
oral a^^reement of Rs. 2,500. I do not know 
how anybody can persuade himself that 
Rs. 2»5oo as the price of the property is not in- 
consistent with Rs. 3,000. The proviso No. (2) 
which is the one rdied on by the appellant. 


11023 

of s2Caoij 92, p »rm..s ttie proof of a separate 
oral agreement on a matter on which the 
document is silent, and which is nA incon- 
sistent with its terms. It is quite clear that 
the attempt to prove that a sale really took 
place for Rs. 2,500 when the deed says it 
took place for Rs. 3,000, is not within that 
proviso. The learned Judge in a very clear 
judgment has pointed out why this case 
comes within the principle laid down in the 
case of Adiiyam Iyer v. Ramakrishna Iyer 
(i) and not within the well-known principle 
established in the case of Chuni Bibi v. 
Basanti Bibi (2) which is a totally different 
question. Another case was cited to me, 
the case of Indarjit v. Lai Chand (3). On 
page 171 in the judgment of the Court it is 
said that there was no dispute as to the terms 
contained in the deed for Rs. 30,000 cou- 
sideiation. The section in question merely 
enacts a well-known English rule that you 
cannot contradict a written agreement by an 
oral collateral one. 

But it seems to me in this case that there 
is another reason why the defence must fail 
and why the appeal ought to be dismissed, 
which the lowcr Appellate Court has not 
touched upon. The lower Appellate Court 
says that the defence is that the property 
was sold not for Rs. 3,000 but for Rs. 2,5 u, 
and that Rs. 500 was fictitiously entered to 
save the property from the pre-emptor. 
By seeking to prove this, the defendant is 
seeking to prove his own fraud which a 
litigant is never allowed to do in his own 
favour, and on that ground alone I should 
have rejected the evidence and 1 think it is 
an equally good answer to the appeal which 
must be dismissed. 

Appeal dismissed. 

s. D. 

(1) 21 Ind. Cas. 458; 38 M. 514; (1913) M. W. N. 
847; 14 M. h T. 382; 25 M. E. J . 602. 

(2) 24 Tud. Cas. 661; 36 A. 537; 12 A. E. J. 969. 

(3) 18 A. 168; A. W. N. (1896) 16; 8 Jnd. Dec. 
(N. s.)8x8. 
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SAIIDEO NARATN' DKO £/. KUSUM KUMARI. 

PRIVY COUNCIL. 

Appjecai, from the Patna Higfi Court. 

December 4, 1922. 

Present : — Buckmastcr, 

Lord Phillimorc, Sir John Edge 
and Lord vSalvesen. 

SAHDEO NARAIN DKG a no othi:rs — 

APPEIylyANTS 

versus 

KUSUM KUMARI — Respondent. 

Hindu Law v Cui>lom — -Convt'rts lo HiuduUm 
for gcncraltons — Hindu Law and usages — ‘Adaption 
— Lachmipitr District Bhagalpur, Bengal — 

Inipartibility of estate — Custom. 

A family of non- Hindu origin which became con- 
verted to Himhiism at leuvSt too years ago is suffi- 
ciently Hindu to make succession by adoption, 
even if non-existent in non-IIindu times, come in 
with the rest of Hindu Daw, and this though the 
family may still retain some relics of non- 
Hinduism. [p. 772, col. .2.] 

Fanindra Deb Raikat v. Bajeswur Dus, 12 I. 
A. 72; 1 1 C. ^03; 4 Sar. P. C. J. oio; 9 Ind. Jur. 
277; 5 Ind. Dec. (n. S.) lodH (P. C.)'. Mahomed 
Ibrahim Rowther v. Shaikh Ibrahim Rowiher, 07 
Ind. Cas. it 5; ,p) I. A. i.i^; 31) M. L. T. 83; 2() 
C. W. N. 703; 43 M. 308; (I9i2^ A. I. R. (P. C ) 59: 
43 M. D. J. ()i); V’ C. Iv. J. 04; (1022) M. W. N. 
470; 24 Bom. I/, R. <q4 (p. C.), Palaniappa 
Chettiarv. Alagan Chetti, 04 Iml. Cas. 

I. A. 3-}9; 44 M. 7.jo; (1921) M. W. N. ()Sy; 20 C. 
W. N. 417; ^o M. D. J. 208; 15 b. W. 521; \ XT. P. 
L. R. (P. C.j 21; (1922) A. I. R. (P. C.) '228 (P. C ). 
considered. 

The holders of the gadi of baclimipur Ivstnte, 
District Bhagaljiur, Bengal, conipriv^iug one of the 
chawrasi gadis, even supposing their origin to be 
non-Hindu, have adopted, in general, nrt only 
Hindu religion and Hindu social usages, but also 
the Hindu baw regulating the succession oi laiide.l 
property, [p 772, col. i.J 

Although an estate only becomes impartible by 
custom, and the custom has in each i!ase to be 
proved, the custom of inipartibility affords no 
evidence whereby to determine that a family does 
not follow Hindu baw as a whole, [p, 773, col. i.) 

Appeal from the Patna High Court. 

Dc Gruyiher, K. C., Dunne, K.C. 
and Dube, for the Appellant. 

Messrs. Lowndes, K. C., K, Bro'wn and 
McNair, for the Respondents, 

JUDGMENT. 

Lord Phillimore. — The question to be de- 
cided in this case is whether the succession 
to an impartible estate, called the Lachinipur 
Raj , devolved upon • the . adopted son 
of the last owner, or upon his nearest 
collateral blood -relation. The action was 
brought by two half-brothers, claiming 
in the alternative that one or other was 
entitled to succeed according to the rule 
of primogeniture established for this prop- 
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erty (with a third filaiiitiff, the assignee, 
for value of part of their claims), to recover 
povsscssion from the defendant, who alleged 
that he was the adopted son of the last 
holder. Various points were raised as to 
the fact and regularity of the adoption, 
but these were disposed of in the course 
of the case in favour of the defendant. 
The iilaintiffs’ main case, however, was 
that there was a family or clan custom 
which forbids and bars inheritance by adop- 
tion,'' or, as Counsel for the plaintiffs has 
invited their Lordships to look at the matter, 
that the succession to this estate is not 
regulated in any sense by Hindu Law, but 
wliolly by custom, which custom has no 
place in it for adoption, or, alternately, 
for the succession of an adopted son. 

The Lachinipur Raj, is situated in N.W. 
Bengal in the District of Bhagalpur, part 
of it extending into the vSanthal Parganas. 
A point was raised in the case tliat by reason 
of Regulation III of 1872, relating to these 
Parganas, the Court of the vSubordinate 
Judge at Bhagalpur had no jvrrisdiction 
to try it, ev’en though the plaintiffs aban- 
doned that ])art of their claim which related 
to the portion in the vSanthal Parganas. 

This vu'w was taken in the High Court, 
and, if it be correct, is at once fatal to the 
case of the plaintiffs. It seemed, however, 
to their Lordships not so plain, on first 
impression, that this decision was correct, 
and Counsel for the respondent desiring 
to have the matter tried upon the merits, 
their Lordships have heard the argument 
upon the merits without further discussion 
of the preliminary question of jurisdiction, 
and as upon the merit they have come to 
a conclusion, in accordance with that of 
both Courts below, that the plaintiffs 
have failed to make out their case, they do 
not deem it necessary to enquire further 
into the question of jurisdiction. 

The Lachmipur Instate appears to be one 
of several which are comprised under the 
term, the 84 gadis called cho'wrasi — apparent- 
ly a form of the vernacular word for 84, 
The holders of these gadis all claim to be 
Surjabansi Rajputs, and, as such, high- 
caste Hindus. They differ, however, in 
some customs, social and otherwise, from 
ordinary high-caste Hindus, and it is now 
said of them by the plaintiffs that they are 
really descendants of an aboriginal tribe 
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called Bhuiyas, who have assimilated the 
manners of Hindus for many generations, 
and, having had fictitious pedigrees made 
out for them by Brahmans, now claim to 
be Rajputs. Certainly the bulk of the 
inhabitants in the district are Bhuiyas, 
and, though it is possible that these parti- 
cular gadi holders may be lineal descend- 
ants of Rajput invaders and conquerors, 
the High Court has proceeded on the 
footing that they are by descent Bhuiyas, 
Their Lordships, without pronouncing upon 
the anthropological question, will assume, 
as the assumption is favourable to the 
plaintiffs, that this clan or collection of 
families, and in particular the family in 
which this estate has been held, are abori- 
ginal Bhuiyas. The question then will be 
whether in matters of succession they have 
retained their aboriginal customs, or have 
adopted Hindu Law, in whole or in part, and 
specifically whether by law or custom the 
succession of an adopted son is admitted. 

Upon this point the plaintiffs have the 
decision of both Courts in India against 
them, and if the point to be decided is to 
be regarded as a question of pure fact, 
this would in an ordinary case be enough 
to dispose of the appeal. But it is said 
that the Subordinate J udge disquahfied 
himself from coming to a correct conclusion, 
because he omitted all consideration of 
the origin of the family, and that both he 
and the High Court erred in law in putting 
the burden upon the plaintiffs, whereas 
it ought to have been put and put strongly 
upon the defendant. This latter argument 
depends upon a consideration of the deasion 
of this Board in the case of Famndra Deb 
Raikat v. Rajeswar Das (i) and, as it is 
upon this case that the appeal is founded, 
it is desirable to deal with it in imine. It 
turned upon the question whether the custom 
of adoption and succession by adoption was 
admitted in a family of the Koch tribe, 
who had begun to designate themselves 
as Rajbansi,andfor social purposes affected 
to bj Hindus. This Board came to tHe 
conclusion that, though they aUewted to 
be Hindus, they were not ge eraliy governed 
by Hmau Law, but had reiained ana wcie 
governed by family custom, winch as regards 
some matters was at variance with the Hindu 

(i) 12 I. A. 7a; II C. J63; 4 Sat. P. C. J. 610; 


Law ; and this Board held that thd 
High Court had been wrong in holding 
that the question was whether the general 
Hindu Law was modified by a family 
custom forbidding adoption,'" and that the 
real question was ** whether with respect 
to inheritance the family is governed by 
Hindu law or by custom which did not allow 
an adopted son to inherit." Having thus 
stated the question, their Lordships came 
to a conclusion upon the evidence agreeing in 
this respect with the J udge of first instance, 
and disagreeing with the High Court, that 
without regarding the burden of proof the 
facts showed that no succession by way 
of adoption was admissible. They sum- 
med up their judgment by saying : - 
" Whether, if the Baikunthpur family 
were shown to have become Hindus out 


and out saving only special customs, such 
evidence would be sufficient to prove 
a special custom, need not be discussed 
here. The family is in a totally different 
position. And their Lordships have no 
hesitation in holding tha , whatever Hindu 
customs may have been introduced into it, 
the custom of succession by adoption has 
not been introduced." 

The effect of this decision is stated in 
Mahomed Ibrahim Rowther v. Shaikh 
Ibrahim Rowther (2) where their Lordships 
express themselves as follows : — 

“ The question at issue was whether in 
the family then under discussion there 
was a legal power to adopt. Had its 
members been Hindus they would have 
been governed by Hindu Law, and there 
would have been this power. But though 
they affected to be Hindu, that in fact 
was not their status ; the utmost that could 
be said was that, though the family had 
introduced many Hindu customs, they in 
fact were governed by faniily customs 
Of such a family it was manifestly appro- 
priate to remark that * the question is not 
whether the general law is modified by a 
family custom forbidding adoption, but 
whether with respect to inheritance the 
family is governed by Hindu Law, or by 
customs which do not allow an adopted 
son to inherit/ " 

Upon the principle thus laid down, the 

(2) 67 lai. Cas. 115; 49 1 . A. 1231 3 ^ M:. ly. T. 
85; 26 C. W.. N. 79); 45 3«>3: (192-2) A. I. R. 

(I*. C.) 5}; 43 M. L. J. 59; 36 C. L J.^64; {1922) 
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proper enquiry is whether this family can 
be said to have become so far Hindu as 
to throw the burden of proof upon the 
plaintiffs, or whether the opposite con- 
clusion should be come to, which would 
throw the burden upon the defendants. 

A great mass of evidence was given in 
the case, mostly on the specific question 
of the custom of adoption, but, incidently. 
with regard to the other customs of the 
family or clan of chowrasi gadis. But 
before coming to this evidence their Lord- 
ships would wish to begin at the beginning, 
and see the account which the plaintiffs, 
other than the assignee, give of themselves. 
Their plaint, filed on the i8th September 
said that either of the claimants 
was “ a Hindu governed by the Benares 
School of Hindu Law”: that the Lachmipur 
Estate was an impartible Raj , the succession 
to which was governed by a family custom 
or Kiila char] that it was one of 84 gadis 

owned and possessed by Sujrabansi Raj- 
puts of the same clan” as the deceased, 
which went by the collective name of 
chowrasi ] and that among the holders 
of these gadis there was a ''family or clannish 
custom which forbids and bars inheritance 
by adoption and the succession to these 
gadis . y blood relation cannot be defeated 
by adoption.” This allegation made in 
paragraph 5 is repeated in paragraph ii. 
It should be added that in paragraph 3, 
when dealing with the rights of a widow 
who came into the line of succession, she 
is said to have come into possession 
‘‘ with the limited rights of a Hindu widow 
succeeding to the property of her deceased 
husband under the Benares School of Hindu 
Law.” 

In accordance with this contention, the 
issue framed in respect of this matter was 
stated, as follows : ” Is the Lachmipur 

Estate one. of the alleged 8^ gadis called 
chowrasi, as stated in paragraj^h 5 of the 
plaint, and governed by a family or clannish 
custom by which adoption is forbidden and 
which bars inheritance by an adopted son ? 
Is such a custom valid ?” And upon that 
a large part of the evidence had been given 
when, on the 26th July 1915, an applica- 
tion was made by a petition presented on 
behalf of the plaintiffs of which the following 
passages are important : — 

I. That the plaintiffs have within the 


last week come to know from a very au- 
thoritative source that the ancestors of the 
late Thakur Lalit Narain Deo were originally 
non-Hindus, and in course of time adopted 
only certain rules of Hindu Law and called 
themselves Hindus, 

'' 2. That this fact was never known to 
the plaintiffs herebefore until one of them 
was shown an extract from the report 
of the Settlement operations, Santhal Par- 
ganas, by H. McPherson, Esq., a true copy 
of which is annexed herewith. 

"3. That on account of the fact men- 
tioned in paragraph i of this petition it 
is essentially necessary that the plaint 
should be amended at certain places which 
are more fully stated below. 

”4. That the plaintiffs, therefore, pray 
that the following amendments may be 
made in the plaint, namely, that (i) in para- 
graph I the words * who was a Hindu 
governed by the Benares School of Hindu 
Law* after describing Thakur Lalit Narain 
Deo of Lachmipur be omitted and struck off. 

” (a) In paragraph 3 the words ^under 
the Benares School of Hindu Law * at the 
end of the paragraph, be struck off. 

(6) That after paragraph i the following 
paragraph may be inserted and added 
as paragraph i [a ) : — 

' That the ancestors of the said Thakur 
Lalit Mohan Deo belonged to a tribe called 
the Bhuiyas and were originally non-Hindus 
who in course of time adopted certain cus- 
toms and practices in vogue amongst Hindus 
after they settled down in that part of the 
country v^here the Estate Lachmipur is 
situate.' ” 

Then followed certain consequential altera- 
tions which were also said to be important. 
This petition was supported by an aflSdavit, 
but it is remarkable that the affidavit was 
only made by the assignee, and it may 
well be doubted whether any inducement 
would have led the original claimants to 
commit themselves by oath to the statements 
in paragraph i of the petition. The ap- 
plication made in this petition was refused 
by the Subordinate Judge, and his action 
was approved by the High Court, and, in 
their Lordships' view, rightly; and this puts 
the plaintiffs into a great difficulty. But 
the Judges in the High Court thought that 
nevertheless it was possible for the plaintiffs 
to go into the question of the origin of thfir 
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conitimnily, and, as already stated, they held 
lliat indications, pointed to the holders of 
these gacUs being as a group originally 
indigenous, and having, at some time not 
known, accepted Hinduism. The High 
Court Judges place this acceptance some- 
where near the beginning of the nineteenth 
century. At any rate, there are many 
decisions which unquestionably pro- 
ceed upon the footing that Hindu Kaw^ 
according to the School of Benares — ^that 
is, the Mitakshara — was of general applica- 
tion to these chowrasi gudis. Their Bord- 
ships listened to an analysis of such of these 
cases as Counsel for the appellants thought 
could be scrutinised usefully, and they see 
no reason to qualify the conclusions of the 
High Court. 

^ To sum up this part of the case, the com- 
bination of the plaintiffs’ own statement, 
the oral evidence and the judgments in 
former cases is, in their Bordships’ opinion, 
sutiicient to justify the conclusion of the 
High Court that this clan, even supposing 
its origin to be not Hindu, had adopted in 
general, not only Hindu religion and Hindu 
social usages, but also the Hindu Baw re- 
gulating the succession of landed property, 
and this though, as the Judges held, “there 
were still some relics of non-Hinduism.” 

It was suggested for the appellants that 
this conclusion was not enough that, if 
it could be proved that there was a Customary 
I/aw of succession before these people became 
converted to Hinduism, that custom could 
not be abrogated by conversion. 

Now, this case does not deal with modern 
conversion, but with a conversion which is 
at least loo years old, and the Indian Courts 


it was accepted as an explanation of 
the custom of Putrabhaga, according to 
which the sons of each wife formed a 
class, and the classes divided the inheritance, 
instead of the individual sons, that it was 
probably due to the Dravidian origin of 
the people in question, who had retained 
some of their non-Hindu customs, though 
they had become Hindus and were governed 
by general Hindu Law. In that case 
authority was cited for considering a mass 
of tribes in Southern India as having become 
Hinduised and subject to the law of the 
Smirtis in most respects, though still ad- 
hering to particular customs. 

The High Court, therefore, was right in 
treating it as a thing possible in law that 
this clan on the assumption that it was 
originally non-Hindu, had become sufficiently 
Hindu to make succession by adoi)tion, 
even if non-existent in non-Hindu times 
come in with the rest of Hindu Daw, though 
the custom of non-adoption might be as 
survival, as in Palaniappa CheUiar v. A lagan 
Chetti (3). 

The High Court, however, without apply- 
ing any principle as to the burden of proof, 
leaving that question open, came to a decision 
unfavourable to the appellants, and, after 
giving due weight to the criticism of the 
judgment of the Subordinate Judge, which 
Counsel of the appellants has adnunistered, 
their Bordships see no reason why the two 
judgments should not be treated as con- 
current findings of facts, or why they should 
not stand. But, as the case is important, 
they will go with some detail into the reasons 
which lead them independently to the 
same conclusion. 


and this Board have with regard to these 
ancient conversions admitted the pos- 
sibility that they might carry with them 
abrogation of former customs. Thus, in 
the case in Fanindra Deo Liaikat v. Rajeswar 
Das (i) already cited, it was an accepted 
matter that the family was of non-Hindu 
origin, but their Bordships nevertheles 
embarked upon the enquiry whether they 
had become Hindus ” out and out;” and 
in the recent judgment of this Board 
in Palaniappa CheUiar v. Alagan Cheiti (3), 

(3) 64 Ind. Cas. 439; 48 I. A. 539; 44 M. 740; 
(1941) M. W. N. 087; 26 C. W. N. 417; 30 M. ii. T. 
ao8i 15 U W. 521; 4 U. P. E, K. (P.^CO aii (1922) 


It is said for the appellants that there 
were a great number of cases where, if 
adoption had been the custom, it would have 
taicen place, and they support this argument 
by saying that weight was given to a 
simihar argument in Fanindra Deb Raikat 
V. Rajeswar Das (1), There is force in 
this contention, though there are counter- 
observations to be made. But in the case 
in Fanindra Deb Raikad v. Rajeswar Das 
(i; there was no single instance of adoption 
carrying succession, whereas in the case 
now before the Board there were certainly 
some instances, though not very many, 
proved. And more remarkable still, the 
defendant was adopted ^ith much publicity 
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and soleninitv as far back as 1885, and 
was installed on the gadi with considerable 
pomp in February 1902, and no protest 
or objection appears to have been raised. 
Moreover, later on he was witli almost 
equal solcninit}’' outcasted, in Kebniary 
1907, because he consorted with another 
outcaste, and in the document recording; 
his sentence he is described every time his 
name is mentioned as “ the adopted son 
Pratap Narayan Deo/' This document is 
signed by nearly all the great men of the 
clan. After this, it is not altogether sur- 
prising that the \'ery eminent Counsel who 
appeared for the appellants in the High 
Court felt himself, as it were, driven from his 
other arguments, and took up the position 
that adoption might indeed be permissible, 
but that succession to the estate did not 
follow from the adoption. It was open 
to him to take this point without abandon- 
ing his other contentions, but the position 
w^ould be so unusal, and so contrary- to Hindu 
ideas, that if the appellants w^ere driven 
to this their chance of success was small. 

It was urged that there was here a jdain 
departure from Hindu Daw, inasmuch as 
the estate, instead of descending to all the 
sons of a previous holder, was impartible. 
It is true that an estate only becomes 
impartible by custom, and that the custom 
has in each case to be proved. But it is 
a custom wdiich is usually found to exist 
where the estate belongs to a King or inde- 
pendent Chief, or even a semi-dependent 
Chief of sufficient importance. 

The Prince, to use a neutral term, regards 
the whole estate which his predecessor had 
as necessary for the support of his dignity 
or gadi, and he takes it of his princely power 
and keeps it, giving appanages or main- 
tenance to the junior members of the family. 
The custom of impartibility in such a case 
affords no indicia whereby to determine 
that a family does not follow Hindu Law 
as a whole. Regulation X of 1800 points 
to the frequency of this custom among 
Hindus in parts of Bengal. 

It was further argued that where estates 
are impartible they usually descend to the 
nearest of kin and not in lineal primogeni- 
ture, and that here again was a departure 
from Hindu usage. This was disputed, 
and their Lordships were not invited to 
paajee any profound search into the ques- 


tion. Again, however, the case originally 
made by the plaintiffs appears to get in 
the way of and Iri]) up their later arguments, 
for in the plaint (jjaragraph 2) it is .stated 
that the faiiiilv custom is “governed by 
the ordinary ruh of lineal primogeniture,*' 
the only departure suggested being that a 
junior son by a senior wife is preferred; 
and this latter assertion was held not to 
be proved. 

Upon the whole, their Lordships, after 
giving full atleulion to the very interesting 
argument of Counsel for the appellants, 
have come to the conclusion that there 
is no reason to interfere with the decision 
arrived at in the Courts below, and they will 
humbly recommend Ilis MajcvSty that this 
appeal should be dismissed with costs, 
w. c. A. & N. II. Appeal dismissed. 
Solicitors for the Appellants.— Messrs, 
Pttgh and Co. 

vSolicitors for the Respondents. —Messrs. 
Morgan, Price ( 5 * Co. 


ALLAHABAD HIGH COURT. 

Civii< Revision No. 78 of 1922. 
January 25, 1923. 

Present: — Mr. Justice Lindsay. 
LALTA PRASAD —PLAINTIFF — Applicant 
versus 

KHARGA and another — Defendants — 
Opposite Party. 

Agra Tenancy Act (J I of 1901), 55. 177 (e) 
158 ‘ Miiafi, suit for resumption of — Proprietary 
title set up in defence — Jurisdiction — Appeal. 

If ill a suit for the resumption of a muafi, under 
section 150, read ■with section 154, of the Tenancy 
Act, the defendant sets up a plea based on section 
158 of the Tenancy Act, a question of proprietary 
title is raised, for. if the plea is determined in his 
favour, he i.s entitled to have a declaration of his 
proprietary title, and the case falls within the 
imrview of section T 77 (e) of the Tenancy Act, 
[p. 774, col, 2,] 

Sunder Singh v. C ollector of Shahjahanpur, 
II Iiid. Cas. 514; 33 A. 553; 8 A. E. J. 539, 
referred to. 

The words “ in all suits " in section 177 of the 
Tenancy Act comprise suits of any description 
in whatever group they may be. ^ Therefore, in a 
suit falling in group C an appeal lies to the District 
Judge, [p. 774, col. 2.1 

Civil revision from an order of the Dis 
trict Judge, J'arrukhabad, dated the 
i6th February 1922. 

Dr. K. N. Katju, for the Applicant. 

Mr. A . P. Dube, for the Opposite Parties 

JUDGMENT. — ^This application for re- 
vision calls in question the propriety 
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of an order passed by the learned Disrict 
Judge of Farrukhabad, on the i6th of 
February^ 1922. 

The case has arisen in the following way* 
A suit was filed in the Court of the First 
Class Assistant Collector b}^ Lalta Prasad, 
plaintiff , against Kharga and other defend- 
ants. This suit was framed as a suit for re- 
sumption of a muafi under section 150, 
read with section 154, of the Agra Tenancy 
Act (II of 1901). 

By way of defence to the suit the de- 
fendants pleaded (i) that the land was not 
capable of resumption, inasmuch as it 
was abadi land and not agricultural land, 
and (2) that by reason of certain facts 
they had become the proprietors o the land 
in question. The defendants pleaded that 
they had held the disputed land in circum- 
stances which gave them the right under 
section 158 of the Tenancy Act to be deemed 
proprietors. 

Three issues were framed by the Assist- 
ant Collector, (i) whether the land in suit 
was abadi land, (2) whether the laud was 
resumable and (3) whether the land had 
been held rent-free by the defendants for 
more than two generations and for more 
than fifty years. 

The learned Assistant Collector decided 
only issues Nos. i and 2. He found that the 
land in suit was abadi land and that it was 
not resumable under the provisions of 
Chapter X of the Tenancy Act. He came 
to no finding on the third issue, viz., 
as to whether the defendants had held the 
land rent-free for two generations and for 
more than fifty years. 

The result was that the suit was dismissed. 
The plaintiff then went in appeal to the 
learned District Judge and the learned Dis- 
trict Judge refused jurisdiction being of 
opinion that the only question which was 
before him was whether or not the land in suit 
was land under the Tenancy Act. He 
held that there was no question of pro- 
prietary title or jurisdiction before him. 
He accordingly returned the memorandum of 
appeal for presentation to the Commissioner. 

The argument here is that the learned 
District Judge was wrong in declining 
jurisdiction. In my opinion this contention 
must be upheld. Section 177 of the Ten- 
ancy Act describes the cases in which an 
appeal lies to the District Judge from the 


decree of an Assistant Collector of the First 
Class. It is declared by this section that 
in all suits in which (e) a question of pro- 
prietary title has been in issue in the Court 
of first instance and is a matter in issue 
in the appeal or (/) a question of 
jurisdiction has been decided, the appeal 
lies to the District Judge. It has been 
argued before me that this suit wa^ onf> of 
the suits desciibed in group C which is rrien- 
tioned in Schedule IV to the Tenancy Act. 
That, no doubt, is true but, the words “in 
all suits '' in section 177 would comprise 
.suits of any description in whatever eT..up 
they may be. It cannot be argued rVar, 
because this particular kind of suit f^lls 
in group C, the appeal does net lie to the 
District Judge. 

It remains to be considered whether a 
question of proprietary title was raised 
in the Court of the Assistant Collector and 
was a matter in issue in the appeal. 

I do not agree writh the learned District 
Judge when he says that no question of 
proprietary title was raised. It seems to 
me that if in a suit for resumption the 
defendant sets up a plea based on section 
158 of the Tenancy Act he is raising a ques- 
tion of proprietary title, for, obviously, if 
the plea is determined in his favour he is 
entitled to a declaration of his proprietary 
right. This view is supported by the 
judgment reported QvS Sunder Sin^h v. 
Collector of Shahjahanpur (i). 

It is clear that the question of proprietary 
title was raised in the Court of first instance. 
I was rather inclined to doubt whether 
this question was also put in issue in the 
Court of the District Judge, but the learned 
Counsel for the applicant has referred me 
to the memorandum of appeal and on a 
fair construction of the grounds of appeal 
I think it may be said that the question 
of proprietary title was also raised in the 
memorandum of appeal. 

This being so, the case, in my opinion, 
falls within the purview of section 177 (e) 
of the Tenancy Act and the appeal 
lay to the District Judge who ought 
not to have declined jurisdiction. The 
result, therefore, is that the applicati n is 
allowed. The order of the Judg' is set 
aside and he is directed to receive the 

(I) ti Itid. Cas. 514; 33 A. 553; 8 A. I<. J, 539; 
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memorandum of appeal and to dispose of 
it in accordance with law. The applicants 
are entitled to the costs of this application 
against the opposite parly, 
s. D. Application allowed. 


LAHORE HIGH COURT. 

SjJcnNO Crvii. Appeai. No. 2394 ok 1921. 

May 15, 1922. 

Present : — Mr. Justice Broadway. 

The municipal COMMiTTKE. DELHI, 
THROUGH .SECRETARY, MUNICIPAL 
COMMIITEE, DELHI Drkeni>ant-- 
Appeixant 

VCYSti S 

ABDUL HASSAN KHAN-- 

Pl, AIN TIKF — RE.SPONDENT. 

Punjab Municipal Act (I T T of 1911), S5. j (13), 
193 — " Street " — " Accessible to public,** mean’ 
in» of — Application for sanction to build — Con- 
ditional sanction, Mirant of. 

The expression ‘ accessible to the public” in 
the definition of “street” in section 3 (13) of the 
Punjab Municipal Act does not mean merely phy- 
sical access, but such access coupled with the right 
of access. |p. 776, col. 2.] 

Municipal Commissioner of Bombay y. Mathura-' 
hai, 30 B. 558 at p. 562 ; 8 Bom. L. R. 457; 4 Cr.L. 
J. 23, ICmperor v. Manila! Mohanlal 15 Ind. Cas. 
*783 • I { lUmi. 1^. R. pjo ; 13 Cr. T^. J. 513 : i Bom. 
Cr C. 144. Kalidas v, Municipalitv of Dhandhuha, 6 
H. 680 at p. (>89; Ind. Dec. (N. S.) Ahmedahad 
Municipality v. Manilal Udenath, 20 B. ; 10 
Ind. Dec. (>r s.) 053 and Shahab-ud-din v. Empemr, 
^4 Ind. Cas. 4f» ; 00 P. h. R. lorS ; 15 P. W. R. 
i()i8 Cr.; 19 Cr. J. 25 referred to. 

Under section 193 of the Punjab Municipal Act, 
a Municipal Committee can take advantage of an 
application for sanction to erect a new building 
to attach a condition to this sanction, tor instance 
that an existing wall be removed, tp. 776, col. 1.I 
Bhawanishankar Ravishanhar v. Surat 
City Municipality, 21 B. 187 at p. iqi ; n Ind. 
Dec. (n. s.) i2(>, Trihhovan v. Ahmedahad Muni 
ctpilitv, 27 B. 221 at p. 259; 5 Bom. D. R. 48, 
relcrred to. 

Damoiar Das v. Municipal Committee Delhi, 27 
P. R. 1901; P.L. R. 1900, p. 395, distinguished. 

Second appeal from a decree of the 
District Judge, Delhi, dated the 22nd 
August 1921, affirming that of the Sub- 
ordinate Judge, Second Class, Delhi, dated 
the 25th April 1921. 


Kunwar Dalip Singh, for the Appel- 
lant. 

Dala Moti Sagar, R. S., for the Respond- 
ent. 

JUDGMENT. — Nawab Abdul Hassan 
Khan applied to the Municipal Committee 
of Delhi for permission to erect a certain 
building. Sanction was accorded and the 
plans passed subject, however, to the condi- 
tion that a certain existing wall, marked 
A. B. on the plan in Court, should be put 
back from the centre of the street. The 
building was erected but the wall was 
left standing in its old position. During 
the building operations the Committee 
pointed out to the Nawab that he was 
not complying with the condition imposed, 
and warned him in writing that he was 
failing to do so at his own risk. Never- 
theless, the building was proceeded with 
and the condition ignored. The Committee 
then proposed to demolish the building and 
issued a notice to this effect to the Nawab. 

The Nawab instituted a suit asking for 
a perpetual injunction directing the Com- 
mittee to refrain from interfering with the 
said building. 

He alleged that the space on which the 
wall A. B. abuts is not a “ street " and 
that the Committee had no power to im- 
pose the condition to the demolition of 
an existing wall. 

The Trial Court granted the Nawab a 
decree holding that the Committee's action 
in imposing the condition was ultra vires 
and that in any case the order to demolish 
was unreasonable and oppressive. 

The Committee thereupon appealed to 
the District Judge who, however, held 
that the space on which the wall A. B. 
abutted was not a * ‘street" within the defi- 
nition given in the Act, and that, therefore, 
the action of the Committee in imposing 
the condition was ultra vires. Its appeal 
having then been dismissed the Committee 
has come up to this Court in second appeal 
through Mr. Dalip Singh, while I have heard 
Mr. Moti Sagar for the Nawab. 

Mr. Dalip Singh has contended that 
the Act gives the Committee power to 
impose any reasonable conditions when 
sanctioning the erection of any build- 
ings and that, therefore, the condition im- 
posed was not ultra vires whether the space 
in question was a street " or not. He 
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also contended that the said space was 
a street. 

Now, section i8g of the Municipal Act 
lays down that “no person shall erect .... 
any building without the sanction of the 
Committee and that any i^erson intend’ 
ing to erect any building must give notice 
in writing to the Committee of such inten- 
tion. vSub-clause (3) empowers the Committee 
to prescribe, by its bye-laws, the manner 
in which such notice is to be given and the 
particulars that should accompany it. One 
of the bye-laws framed by the Committee 
under section 189 (3), viz., No. 2(), deals 
with the distance that must be left round 
buildings abutting on streets and lanes. 

vSection 193 of the Act empowers the 
Committee to refuse to accord sanction 
or to grant sanction subject to such modi- 
fication as it may deem fit in respect of all 
or any of the matters specified in section 
189 (3) : and one of these matters related 
to the space to be left about the proposed 
builditig. 

In the present case when the Nawab 
applied for sanction it was granted sub- 
ject to the condition that the wall A. B. 
which in the plan of the propOvSecl new build- 
ing was to form part of the Southern bound- 
ary wall, was put back a certain distance. 

Assuming that the Committee had no 
power to direct the demolition of an exist- 
ing wall, can it be said that it could not 
take advantage of the application to erect 
a new building, which was to include this 
wall as an integral part of it, to sanction 
the new building on condition that the 
wall A. B. should be put back a few feet ? 

After a careful consideration of the argu- 
ments of the learned Counsel and the autho- 
rities cited, viz., Bhaimnishankar Ravi- 
shankar v. Surat City Municipality 
(i) and Tribhovan v. Ahmedabad Muni- 
cipality (2), by Mr. Dalip »Singh and Damo- 
dar Das v. Municipal Commiitcc, Delhi (3), 
by Mr. Moti Sagar I am of opinion that 
the Committee was not acting beyond its 
powers in imposing the condition in ques- 
tion. Damodar Das v. Municipal Commiltce, 
Delhi (3) is clearly distinguishable. On 
the question whether the plot of land in 


question is or is not a street ** Mr. Dalip 
Singh referred to Municipal Commissioner 
of Bombay v. Maihurahai (4) and 
Emperor v. Maniiai Mohanlal (5), while Mr. 
Moti Sagar cited Kalidas v. Municipality 
of Dhandhuka (6), Ahmedabad Municipality 
V. Manilat Vdenath (7) and Shahub-ud-din 
V. Emperor (8). The ex])ression “ street 
is defined in section 3 (13) of the Act as 

meaning any road, footway, square court, 
alley or passage accessible whether perma- 
nently or tenij^orarily to the public whe- 
ther a thoroughfare or not. Mr. Dalip 
Singh contended that “ accessible to 
the public “ meant merely physical access 
a])art from right of access. As pointed 
out by Mr. Moti Sagar, however, that would 
include the drive to any house and 1 am 
inclined to think that mere ])hysical access 
alone cannot be regarded as the test. 

The lower Appellate Cmi;t ha'-: held on the 
evidence that this ])iece of land is the private 
property of one Banarsi Das who can pre- 
vent the public from using it at liis own 
will and pleasure. I am inclined that this 
is a finding of fact by which I am bound, 
but in any case on the finding that the 
public can be prevented from using this land 
by Banarsi Das at will it seems to me that 
it cannot be regarded as a .street. 

As, howevei, I hold that the Commiltee 
had the power to impose the condition 
under consideration 1 allow the appeal and 
dismiss the plaintiff’s suit with costs 
throughout. 

Appeal allowed., 

Z. K. 

(4) 30 B. 538 at p. 562 ; 8 Bom. I.. B.. 457; 

4 Cr. L. J. 23. 

(5) 15 Tnd. Cas, 785; 14 Bom b. R. 13 

Cr. ly. J. 513 ; 1 Bom. Cr. C. 144. 

(h) () B. 080 at p. (>8() ; 3 Ii:d. 3 ')cc 'x s.) 913. 

(7) 20 B ; 10 Ind. he:, (x. s.) O55. 

(8) 44 liid. Ca.s. 4O ; 60 p. K. 191'^; 15 P. 
\V. R. I9 j 8 Cr.; 19 Cr. L. J. 254. 
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NAOPUR JUDICIAL COMMISSIONER’S 
COURT. 

?'r::OND Civil Appeal No. 88 of 1922. 

January 2, 1923. 

Present: — Mr. Hallifax, A. J. C. 

R. S. RAMKRIvSHNA rURI— 
Defendant — Appellant 
versus 

TANBA — Plaintiff— R icspr)XDENT. 

C. P, Land Pevcnve Act {TJ of s. iH8 

(2) (a) — ParUtion of iiialial— LaniLardar, powers 
of, over separated patti. 

The lambavdar of a mahal cannot, after the 
mahal is partitioned, exercise his powers nnder sec- 
tion t88 (2) (a) of the I^and Revenue Act over a 

in which he may cease to have proprieiary 
rii^hts. |p. 778, col. I.] 

Appeal from a decree of the District 
Judge, Nagpur, dated the 21st Noveniher 
jg2i, in Civil A])peal No. iih of 1921. 

Sir B, K, Bose, Messers IF. R. Puranik 
and P. N. Rudra, for the Appellant. 

Mr. 1 ). P. Tiu'iiri, for the Respondent. 

JUDGMENT.— The plaintiff Taiiba Malli 
is owner of an eight-anna share in the vill- 
age of Gondhni in the Nagpur District. 
The other half is owned by Jasoda Bai, 
who was appointed Lambardar of the mahal 
not long before Tgi() on the death of her 
husband. In 1893 the defendant Rao 
>Sahib Ramkrishnapuri took a mortgage 
of an absolute occupancy holding in the 
village without getting the consent of the 
landlord. In 1913 he obtained a preli- 
minary decree for foreclosure on this mort- 
gage, which was made linal in 1914, and 
he took possession of the holding under 
a warrant of the Court on the 13th of De- 
cember 1915. On tile 1st of vSepteinber 
1916 an imperfect partition of the village 
between the two co-sharers was completed 
in which the holding was alloted to the patti 
of the plaintiff Tanba. This would have 
effect from the 1st of May 1917, and it 
was four months after this, that is, on the 
1st of September 1917, that Act II of 1917, 
the new C. P. Land Revenue Act, came 
into force. A year later on the 28th of 
August 1918 Jasoda Bai accepted the 
defendant as the tenant of the holding 
on payment by him of Rs. 406-9-9. Even 
if Jasoda Bai had the right to receive 
payment of the whole of this sum, 
Rs. 299-S-o of it represented arrears of rent 
due to the plaintiff and not to her, though 
this fuct does not seem to have been recog- 


nised. On the 14th of May 1920 Tanba 
filed the suit out of which the present 
appeal has arisen claiming possession ot 
the holding from the defendant. It may 
be mentioned that Tanba was appointed 
Lambardar of his own paili in January 
1921. 

(2) The suit has succeeded in both the 
lower Courts and the defendant has come 
to this Court with the sole contention, 
which was his main defence all through 
the case that a conferral of the tenancy 
on him by the Lambardar of the mahal 
was valid, although the holding was in 
the patti of another proprietor. It is urged 
that as Jasoda Bai was the Lambardar 
ap]Joinled for the whole mahal she is stdl 
to be deemed to be the landlord of the whole 
of it, including the paiii in which she has 
no proprictar}^ right whatever, under sec- 
tion 188 (2) [a) of the Band Revenue Act, 
1917. It is not necessary to go outside 
the facts of this case? for a reduction of 
this proposition to an absurdity, and it 
is only on a very casual reading of clause 
la) of section 188 (2), detached even 

from the remaining clauses of the same 
sub section, that it can have ever been put 
forward, though this has happened not 
infrequently. But the reason given by 
the learned District Judge for repelling the 
contention is not correct. That reason is 
more fully stated in a judgment by the 
same learned Judge in another case, which 
ha]jpencd to be before me on the same day 
as this appeal, in the following words: 
“ Clause 2 (tf) of section 188 does not enact 
any new rule of law. P\'cn before the 
new band Revenue Act was passed, it 
was all along held in these Provinces that 
the Lambardar was, in the absence of evi- 
dence to the contrary, the accredited agent 
of the proprietary body [Haijnath v. Raghu- 
nath (i) and Ganpaisao v. Panduruvg (2)]. 
Clause 2 {a) of section 188 of the new band 
Revenue Act embodies the case-law on the 
subject as it existed prior to the enactment 
of that Act. In other words, that clause 
simply enacts a rule in regard to burden 
of proof. It docs not clothe the Lambar- 
dar with higher rights than tboie already 
possessed by liim. It simply gives statutory 

(1) 26 Inch Cn<?. 608 ; 10 N. b. R. 93. 

(2) 33 Ind. Cas. 75B ; 12 N. b. R. 
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recognition to his status as the accrerhted 
agent of the proprietary body in the absence 
of eudence in regard to revocation of his 
authority generally or with respect to a 
particular transaction or transactions”. 

3. Clause (a) of section 188 (c) enacts 

that the Lamhardar shall be deemed to be 
the landlord. If it had been intended 
to en'’ct that the Luftiboyduf was to be re* 
garded as the accredited agent of the pro- 
prietary body only until the contrary 
was proved, the expression used would have 
been that he shall be presumed to be the 
landlord, when the qualification suggested 
would have followed by virtue of section 
4 of the Evidence Act. It is perhaps still 
clearer that the remaining three clauses 
of section 188 (2), which all speak of what 
the hambaydar shall do, cannot be rul^ 
of evidence or have anything to do with 
the burden of proof. It seems to me beyond 
doubt that section 188 (2) does concentrate 
in the Lambaydar certain powers appertam- 
ing to the whole proprietary body, which 
before 1917 were in almost all cases given 
to him by that body, sometimes expressly 
but more often tacitly, but need not have 
been so given and could be withdrawn or 
modified at any time : now the Latrbardar 
has those powers by law, and his co-pro 
prietors can neither refuse or limit -hem 
at the beginning nor withdraw or modiiy 
them subsequently. 

4 But this, the only possible reading-' 
of section i8'< {2I. does not by any means 
involve the impossi'-.ility that a Lambaydar 
appointed for a mahal should continue to 
excercise those powers over a separated 
f>atti in which he is not even a proprietor. 
It is no compliment to the Legislature to 
suggest, as is done in the contention with 
which we are now concerned , that they used 
words not only capable of being interpreted 
but bound to be interpreted so as to give 
a person a right to collect the rents and 
. rant leases of land of which he is not an 
Swner at all only because he had once been 
a part owner of it. and to take away those 
powers from the present owner. The new 
provision of Act F. of 1917 which prevents 
My such absurdity is that whe-e a ynahul 
has been divided the unit for the appoint- 
ment of a Laynbaydar is to be the paiU, 
and not the Section 187 lavs down 

that ” there shall be appointed one or 


more Lambaydays for each mahal or palii ”, 
and section i88 (2) con’^ers certain poviers 
on tlie Lamhardar to he excercised only 
** in the mahal or paiii for which he is ap- 
pointed Tn this case Jasoda bai was 
ne’^er appointed Lamhardar of Tanba^s 
patH after it came into existence and sec- 
tion 188 idL) confers no povers on her in 
that patti. 

s. I am fortified in this opinion, if any 
support for it is necessary, by a somewhat 
curious passage in the part of the preface 
to the official edition of the Act published 
in IQ18 which deals with Chapter XII. 
It runs as follows: Many important 

changes have been introduced into the law. 
Taking first Lamhardars, wdio are dealt 
with in sections 187 to 189, it will be noticed 
that the definition of Lamhardar and his 
functions have ben largely modified. A 
Lamhardar will in future be appointed to 
each patti or mahal, while in mahals where 
there are more than one Lamhardar , a Sadar^ 
Lamhardar will be appointed to represent 
the whole proprietary body of the mahal 
in its relations with Government. vSteps 
must now be taken for the appointment 
ot Sadir Lamhardars in alj villages, where 
they are required by the new law^ Under 
section 188. sub-section 2, the Lamhardar 
in the mahal or patti for which he 
is apx)ointed will be the agent of all 
the co-sharers, and his actions in connec- 
tion with the management of the vill- 
age will be binding upon them. If they 
are dissatisfied with him, they have tw^o 
remedies : first, they may apply for his 
removal under section 189 and applications 
for the removal of a Lamhardar on the ground 
of unpopularity with the co-sharers whom 
he represents himself, having regard to the 
important duties which he now will per- 
form, should receive careful attention, and 
if there are any grounds for dissatisfact on 
on the part of the co-sharers, such appli- 
cations should always be granted The 
preface then goes on to deal with a different 
matter, and says nothing about the second 
of the two remedies mentioned, but it 
seems fairly clear that what was intended 
to be stated as the second remedy was 
an application by the dissatisfied co-sharer 
for a partition of his own share into a sepe- 
rate pattL The omission seems to have 
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been noticed when this preface was incor- 
porated in Volume I of the Revenue Manual 
:)f 1921 as an introduction to the Act, but 
the mistake , was corrected by the omission 
of the words: “they have two remedies: 
first “ and not by the addition of any words 
describine; the second remedy. 

6. It has been urged for the appellant 
that Jasoda Bai's appointment as Lumbar- 
liar of the mahal continued under section 
229 of the Act, until some other Lamhardar 
was appointed. Section 229 declares among 
other things that all appointments made 
under the old Act are to be deemed to have 
been made under the present Act. It is, 
of course, clear that Jasoda Bai’s appoint- 
ment, whatever it was, was not cancelled by 
the passing of Act II of 1917. But she never 
was ai)pointed and never could be appointed 
Lamhardar of a paili in which she had no 
sliare. Her a]3pointment as Lamhardar 
came to an end, as far as Tanba’s putti 
was concerned, by her ceasing to have any 
interest in it, just as much as her appoint- 
ment as Lamhardar of the mah 1/ would 
have come to an end if she had sold her 
share in it. Indeed in absolute strictness 
h?r appointment as Lamhardar of the im- 
divided mahal came to an end entirely 
when it ceased to be an undivided mahal 
and she would no longer be the Lamhardar 
even of her own paiti until she had been 
so appointed formally, though as sole owner 
she would of course still be landlord of it. 
The appeal will be dismissed and the appel- 
lant mu.st pay all the costs. 

Appeal dismissed. 

N. H. 


LAHORE HIGH COURT. 

IvETTERs Patent Appeal No. 144 
FO 1922. 

January i, 1923. 

Present:— Sh Shadi Lai, Kt., Chief Justice, 
and Mr. Justice Fforde. 

KEWAL RAM and Another— 
Defendants— Appellants 
versus 

ABDUL HAI and others— Plaintiffs 
— Respondents. 

Landlord and tenant — Denial of landlord* s title — 
Forfeiture. 


The dental of his lanrllord's title by a tenant in 
clear unmistakable terms will operate to create a 
forfeiture of the tenancy and enable the landlord to 
resume possession, and the. mere institution of a 
suit to recover i)osscs.sioii is a sufficient expression 
of the landlord's intention to determine the tenancy, 
[p. 780, cols. I & e.’l 

The denial must, however, not only be of a clear 
and nn ambiguous nature but must be antecedent 
to the suit for possession; the suit must he founded 
upon the denial. The denial cannot be extracted 
from the ])leadings in the suit itself, fp. 780, 
<'ol. 2,j 

Letters Patent Appe«al from the following 
decree of Mr. Justice Martineau, dated the 
13th May 1922, passed in Cilvil Appeal 
No. 315 of ic)2i, affirming that of the District 
Judge,Ambala, dated the 6th December 1920: 

"‘My order of the I5lh Juno 1921 will 
be read as a part of this judgment. 
The lower Appellate Court has found 
that the defendants are permanent 
tenants, but it has also found that the de- 
fendants denied the plaintiffs' title before 
the institution of the suit, and the question 
then arises whether this fact does not render 
them liable to ejectment in accordance with 
the principles laid down in section iii (g) of 
the Transfer of Property Act. The learned 
District Judge thinks that the defendants 
may not have known of the plaintiff's owner- 
ship, as the plaintiff’s father acquired his 
right by a deed executed in 1886. Ignorance 
of the plaintiffs’ title would, however, not 
justify the defendants in denying the title, 
and, besides, it has been established by evi- 
dence that defendants have been paying 
rent to the plaintiffs, so that they must 
have known that the plaintiffs were the 
owners. 

‘‘It is contended for the defendants- appel- 
lants that under section 111 {g) of the Trans- 
fer of Property Act a denial of the landlord’s 
title is not sufficient to work a forfeiture, 
but that it is also necessary that the lessor 
should have done some act showing his 
intention to determine the lease, and it is 
urged that no such act is shown to have been 
done. 

“The plaintiffs have, however, stated in 
their plaint that they asked the defendant 
to leave the house, and gave him a notice, 
and that he refused to quit. In reply to that 
allegation the defendants said, not that 
no notice to quit had been given to them, 
but only that the plaintiff? had no right to 
give them notice. It is true that in a sub- 
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sequent paragraph of their pleas, they, said 
that the plaintiffs had not given them a legal 
notice, but this does not mean that no notice 
was given to them at all. As the plaintiffs’ 
allegation in their plaint that they gave the 
defendants a notice to quit has not been 
denied the defendants must be taken to have 
admitted that the plaintiffs gave them such 
a notice. The giving of a notice to quit the 
house was an act sufficient to show the plain- 
tiffs’ intention to determine the lease, and I 
hold, therefore, that in accordance with the 
principles enunciated in section in of the 
Transfer of Property Act the lease, though of 
a permanent nature, has determined by 
reason of the defendants having denied the 
plaintiffs’ title, and that the defendants are 
liable to ejectment. 

“I dismiss the appeal with costs.” 


Sardar Kkarak Singh, for the Appellants. 

Mr. Abdul Ghani, for the Respondents. 

JUDSMENT. — The appellants are per- 
manent tenants of a certain house and pre- 
mises situtate at vSadhaura, and under a 
parole letting created prior to 1852. Certain 
ejectment proceedings have been brought 
against the tenants and a decree for posses- 
sion has been granted by the Court of first 
instance. This decree has been affirmed 
on appeal to the District Judge. On second 
appeal to the High Court the learned Judge 
came to the conclusion that the respondent’s 
right to the possession had not been deter- 
mined, and remitted the case for such deter- 
mination. The learned District J udge there- 
upon considered and decided two net points, 
namely: — 

1. Is the tenancy of the defendants a 
permanent tenancy ? 

2. .4re they liable to ejectment, because 
they have denied the plaintiffs’ title as land- 

lords ? . , . , ^ 

The first of these questions was decided 
in the affirmative and the second in the 
negative. On the matter coming up again 
to the High Court the judgment ot the lower 
Court was affirmed on the first of these issues 
and reversed on the second. The only ques- 
tion we have to consider is, whether or not 
there has been a forfeiture of the tenant’s 
interest by a denial of the landlord s title. 

It is a well-established rule of English Daw 
that the denial of a landlord’s title in clear 
unmistakable terms whether by matters of 


record or by certain matters of pais, will 
operate to create a forfeiture of the tenancy 
and enable the landlord to resume possession. 
This principle has been adopted in India and 
is embodied in the Transfer of Property Act, 
18S2, [section III (^)]. This vStatutedoes not 
expressly apply to the Punjab, but the 
principle thciein enacted does. The material 
parts of the scLlion read as follows ■- 

“A lease of immoveable property deter- 
mines by forfeiture in case the lessee. . . . 

renounces his character as such by setting up 
a title in a third person or by claiming title in 
himself; and in either case the lessor or his 
transferee does some act showing his inten- 
tion to determine the lease.” 

It has been held that the mere institution 
of the suit to recover possession is a sufficient 
expression of the landlord’s intention to 
determine the tenancy. That being so, 
all that remains to be decided here is whether 
or not there has been a denial of the natui\j 
contemplated by the Act. The only denial 
in the present case is an omission by the 
defendants to traverse the plea of denial 
alleged in the plaint. The material parts 
of the plaint are as follows: — 

The defendants have begun denying the 
plaintiffs* proprietary rights in the house 
in suit. This plea has not been traversed 
and it is contended on behalf of the plaintiffs 
that this failure to traverse amounts to an 
admission of the truth of the allegation 
contained in the plea. From the point of 
view of strict ifieading it is true that all 
material allegations of fact contained in a 
statement of claim, if not specifically denied, 
must be deemed to be admitted. But can 
it reasonably be held that such a purely 
technical admission amounts to a denial 
in clear unmistakable terms so as to operate 
a forfeiture within the rule of law? We are 
of opinion that it does not. 

In a recent case before the Privy Coucil 
it has been held that “denial in a suit will 
not work a forfeiture of which advantage 
can be taken in that suit, because the for- 
feiture must have occurred before the suit 
was instituted.” The denial, therefore, 
must not only be of a clear unambiguous 
nature but must be antecedent to the suit 
for possession. The suit must be founded 
upon the denial. The denial cannot be 
extracted from the pleadings in the suit 
itself, even if such a denial by inference 
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could be held to be one made in clear un- 
mistakable terms. Rules for pleading are 
not strictly enforced in these Courts and, 
moreover, hlie Courts have wide powers of 
amendment. 

For these reasons we are of opinion that 
the plaintiffs have failed to establish a 
valid ground for forfeiture of title and we 
accordingly allow the appeal and dismiss 
the ruit with costs throughout. 
z. K. 

Appeal allowed. 


PESHAWAR JUDICIAL COMMISSIONER’S 
COURT. 

I'unTIIKR MiSCEnnANEOtTS Appeae 
N o. 27-3 OF 1922. 

December 16, 1922. 

Present : — Mr. Pipon, J. C. 

SAID KHAN— ‘DEFENDANT— APPEEn ANT 
versus 

ZARIF KHAN— Peaintiff and oa'HERS 
— Defendants — RespondknTvS. 

Agf cement to sell —Possession, transfer oJ-~Pro^ 
miscc already in possession as mortgagee — Trans- 
feree, subsequent, rights of — Equity, 

A purrhascr, who has actually taken pos«iession 
under an agreement to .sell, can retain such i)os- 
sesvsion as against the seller even though the agree- 
ineut to sell has not been converted into an actual 
.sale. But this principle is one of ecmity <jnly. 
It does not amount to the conversion of an agree- 
ment of sale into an actual sale, and the enforce- 
ment of this equity depends entirely upon the 
fact of the purchaser having taken actual posvses- 
sioii. [p, 7^2, col 3.] 

Begani v. Muhammad Yakub, t6 A. 344; A. W. 
N. (1^94) 101; 8 Ind. Dec. (N. S.) 224 and TrT 
malrav Raghavendra v. M unieipal Commissioners of 
Huhli, 3 Ji. 172; 2 Ind. Dec. (N. s.) iiO, referred 
to. 

Where a person who is already in po.ssession of 
a property as mortgagee, enters into an agreement 
to purchase the same and there is nothing to show 
that his possession is definitely altered from that 
of a mortgagee to that of a vendee, he cannot be 
protected against a subsequent transferee without 
uotice. [p, 783, col. 2.] 
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Further appeal from nn order of the 
Divisional Judge, Deraj at, dated the 
30th November 1921, reversing that 
of the Munsif, First Class, Banna, dated 
6th August 1931. 

Mr. Muhammad Aurangzeh Khan, for 
the Appellant. 

Mr. P, C. Kapur, for the Respondents. 

JUDGMENT. — In this case the plaintiff 
held a mortgage-deed dated the 3rd of July 
1920 from the owners of the land. The land 
was under a prior mortgage to the defendant- 
appellant, vSaid Khan. The plaintiff sued 
for possession of the land from Said Khan 
and the owners by redemption of the prior 
mortgage. Said Khan in contesting the 
suit set up a deed described as a sale -deed 
in his favour executed by the owners on a 
date which cannot be accurately determined, 
but was probably either in Fabruary or 
April 1920. The terms of the deed in question 
show it clearly to have been not a deed of 
sale but an agreement to sell. This fact 
cannot be contested. As a mere agreement 
to sell, its registration was optional. After 
the institution of the present suit, Said Khan 
applied for registration of the document, 
and this was resisted by the owners who de- 
nied execution. After inquiries by the 
Collector acting as Registrar, it was held 
that the thumb impressions of the owners 
were genuine, and forcible registration of 
the deed was ordered. The First Court 
dismissed the present suit holding that 
Said Khan was a purchaser under a deed 
prior to the mortgage, and that, therefore, 
the mortgage to the plaintiff was invalid. 
The Divisional Court on appeal pointed out 
that, the deed held by Said Khan amounted 
to no more than an agreement to sell and 
that as he had never sued for specific per- 
formance, there had been no sale which could 
defeat the right of the owners to make the 
mortgage to the plaintiff, or the right of the 
plaintiff to redeem from the prior mortgagee. 
The Divisional Court then remanded the 
suit under O. XLl, r. 23, Civil Procedure 
Code, for a decision on the issue as to the 
amount of the mortgage charge held on the 
land by Said Khan. Against this order 
Said Khan has appealed. 

It is argued by the learned Counsel fot 

the appellant that the agreement to sell wa« 
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one which bound the sellers and which de- 
barred them from the equity of redemption; 
tint the.v could give the plaintiff no better 
title than they had themselves, and that 
the plaintiff was equally debarred from the 
equity of redemption. Two rulings, Begam 
V. Muhammad Yakub (i) and Trimalrav 
B^ghavendra v. Municipal Commissioners of 
Hubli (2) are quoted as showing that 
where a purchaser under an agreement to 
sell has taken possession of the property, he 
cannot be dispossessed by the seller when 
the latter claims that the sale has not been 
completed by failure of consideration under 
the agreement to sell. As against this, it 
is contended for the respondent-plaintiff 
that in the present case no possession was 
delivered by the owners to Said Khan, vSaid 
Khan having been in previous possession 
as mortgagee. It is, further, contended 
that the plaintiff had no notice of any in- 
cumbrance on the land other than the mort- 
gage to Said Khan, and that he is entitled 
to treat the agreement of sale as a question 
between the seller and the purchaser which 
does not affect his rights. 

The rulings quoted by the learned Counsel 
for the appellant lay down a rule of equity. 
It has been held that a purchaser, who has 
actually taken possession under an agreement 
to sell, can retain such possession as against 
the seller even though the agreement to sell 
has not been converted into an actual sale. 
It is perfectly clear from those rulings that 
this principle is one of equity only. It does 
not amount to the conversion of an agree- 
ment of sale into an actual sale, and the 
enforcement of this equity depends entirely 
upon the fact of the purchaser having 
taken actual possession. It is in fact a 
principle which prevents a fraudulent seller, 
who has actually delivered possession of the 
thing which he had agreed to sell, from tak- 
ing advantage of the incompleteness of the 
sale and ousting a person who has obtained 
bona fide possession. It appears to me that 
in the present case there is great force in the 
argument put forward by the learned Coun- 
sel for the respondents that there was 110 
actual delivery of possession. I do not 
think that the contention of the appellant 

(1) 16 A 344; A. W. N. (1894) loi; 8 lud. Dec. 

(K. S.) 224. 

(2) 3 B 172; 2 Ind. Dec. (H. s.) 116. 


can be accepted that Said Khan obtained 
the only possession which the owners could 
then give him. The question really is not 
one as to whether Said Khan is or is not in 
possession, but whether there was a transfer 
of possession and whether that possession 
was definitely altered from that of a mort- 
gagee to that of a vendee. I cannot see in 
this case the least ground for supposing that 
there was any outward or visible change in 
the status of Said Khan. Nothing was done 
which amounted to an act which Courts are 
obliged by equity to maintain in respect of 
the land itself as something which has re- 
sulted from the agreement to sell. This 
becomes still clearer by an examination of 
the agreement to sell itself and the proceed- 
ings taken upon it. The document was one 
which was written by a private person and 
not by a regular deed-writer. The date of 
its execution has clearly been tampered 
with. It was certainly not disclosed to the 
public and registration of it was applied 
for after the present suit had been instituted 
and simply with a view to defeating the pre- 
sent suit. It is clear to my mind that the 
plaintiff had no notice of the existence of 
this agreement to sell. It appears to me 
that to adopt the view that the existence 
of this agreement debars a subsequent mort- 
gagee acting bona fide without notice from 
enforcing his equity of redemption, would 
amount to nothing more than treating an 
agreement to sell as a completed sale. In 
the authorities which I have been shown the 
ratio decidendi was not that a mere agree- 
ment to sell, still unconverted into an actual 
sale, debarred the seller from giving a title 
to a third person, but that the seller himself 
could not regain possession from the pur- 
chaser when he had once delivered it. The 
rule is one of equity only, and it depends 
entirely upon the fact of transfer of posses- 
sion. I do not consider that a prior mort- 
gagee whose status, as I have shown above, 
has remained unaltered by the agreemeuf 
to sell, can claim to put himself in the same 
position as a purchaser to whom actual and 
tangible possession has been delivered on 
the strength of the agreement to sell to him. 

I consider, therefore, that the order of the 
learned Divisional Judge is the only order 
which can be passed in this case. The 
question as to the payment or failure of 
consideration under the agreement to sell 
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IS one between the seller and purchaser and 
does not affect the right of the present plain- 
tiff as subsequent mortgagee to redeem 
prior incumbrance of mortgage. I, there- 
fore, dismiss this appeal with costs. 


N. H. Appeal dismissed. 


LAHORE HIGH COURT. 

v'--.,‘juND Civil Arpeal No. 1571 of 1919. 

June 15, I92.i. ' 

P/cseni : — Mr. Justice Broadway and Mi. 

Justice Abdu« Oadir. 

MUHAMMAD HUSSAIN and another 
— Defendants— Appellani s 
versus 

RAM UAL — Plaintiff -Respondent. 

Pro -note, suit on — Execution admitted — 
sideration — Burden of proof. 

When a defendant admits the execution of a 
pro-note and pleads want of consideration the 
0nus is on him to substantiate hi« plea. ^ 

Second appeal from a decree of the Dis- 
trict Judge, Lahore, dated the 12th April 
1919, affirming that of the Sub-Judge, First 
Class, Lahore, dated the 30th October 1918. 

Lala Hukam Chand, for the Appellants. 

Messrs. Jai Gopal Sethi and Deo Raj Sawh- 
ney, for the Respondent. 

JUDGUENT. — A preliminary objection 
has been taken by Mr. J ai Gopal Sethi for the 
respondent. It is to the effect that the find- 
ings arrived at by the learned District Judge 
are find ugs of fact which cannot be attacked 
in second appeal. It appears that the suit 
giving rise to this appeal was based on a 
pro-note. The defence set up was that, al- 
though the pro-note had been executed by 
the defendants, no consideration had passed. 
In the written pleas the defendants then 
detailed what they asserted were the real 


facts of the case, and alleged that no cash 
had passed in connection with the document. 
vSubsequenlly, with the advent of Mr. Hukam 
Chand asrepresentir gtlie defendants a totally 
new defence was set up and it was asked 
that the onus be shifted to the plaintiff. 
Objection was taken by the plaintiffs Vakil 
and then Mr. Hukam Chand definitely 
stated that he did not press the application. 
It appears that, in spite of this statement, 
evidence relating to pleas set up therein 
was led, but the question of onus was not 
re-agitated. It is perfect)}^ clear that when 
a defendant admits the execution of a pro- 
note and pleads want of consideration, the 
onus is on him to substantiate his plea. The 
learned District J iidge has in a very lengthy 
judgment considered every one of the vari- 
ous pleas set up and has decided every one 
against the defendants. His finding is clear 
and unmistakable that the pro- note was 
executed for consideration. This is clearly 
a finding of fact behind which we are unable 
to go. We, therefore, dismiss the appeal 
but in the circumstances leave the parties to 
bear their own costs. 


z. K. Appeal dismissed. 


LAHORE HIGH COURT. 

Miscellaneous First Civil Appeal 
No. OF 1921. 

Jime 12, 192::. 

PresenL: — Mr. Justice Abdul Raooi. 
Shop DARSHAN RAM-GANESH DAS 
OF OKA R A— Decree-Holder— Appellant 

versps 

The Firm of KHAIR DIN-ALLAH 
BAKHSH ok KASUR- Judgment-Debtor 
ANO Shdhk FA'J'EH MODAMED — Surety 
— Respondent. 

Principal and surety — Change %n agreement with» 
out consent of swety-^Discherrge of smety. 
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Petitioners obtained a money decree aj^aiiist 
one K and the respondent became surety for the 
payment of the decretal amount by K. At that 
time llie entire property of the judpneut-debtor 
was under attiichment. Subsecpiently, the judj;- 
ment-debtor obtained permission with the consent 
of the decrcediolders to effect a private sale or 
niortgajije of his properties and to pay the proceeds 
into Court. The surety had no knowledge of this ; 

HeUf, that a change had been brought about in 
the original agreement to the ]>rejndicc of the 
surety without his consent and he was, therefore, 
entitled to be relieved from his undertaking. 

Miscellaneous first appeal from an order 
ot the Senior Subordinate Judue, First Clas**, 
MonUomcry, dated the ith July 

Dr. G, C. Naraiv^, for the Appellant. 

Mr. Nuth^ for Fateh Mohamed, for 

the E.e£pondents. 

JUDGMENT.— The facts giving rise lo 
this appeal may be summarised as below:- 

On the 31st August 1920 the J'irm of 
Darshan Ram-Ganesh 1 )as brought a suit 
against the Firm of Khair Din- All ah Bakhsh 
for the recovery of Rs, 3,250. The yth 
October 1920 was fixx^d for final hearing. 
On that date the parties put in a compromise, 
and a decree was passed in accordance with 
the terms of the compromise. The judg- 
ment-debtors were ordered to pay the decre- 
tal amount by certain instalments. One 
Fateh Mohamed stood surety for the perform- 
ance of the agreement relating to the pay- 
ment by instalments. It a])pears that an 
attachment of the property oi the defendants 
had been clTected before judgment. The 
decree, therefore, provided that the property 
already under attachment must coutiiiue to 
remain under attachment until the realization 
of the decretal amount, and, further, that 
in case the amount was not realized from the 
judgment-debtors, it was to be realized from 
Fatteh Mohamed, the surety. Apparently, 
after the passing of the decree, on the same 
date, an ai^plication was put in by Abdullali 
and others of the defendant firm asking tlie 
Court's permission to effect mortgage and 
sale of the hypothecated property, and pay 
the proceeds into Court to the credit of the 
dccree-holders. This led to the juesent dis- 
pute. The decree-holders songlit to recover 
che first instalment from Fateh Mohamed, 
and the latter applied to the Court on the 
20th June to be relieved cf his Hrbiiiiy 


a.s surety, a.s the decree-holders and the prin- 
cipal iudgnienl-dcbtors had brought about a 
change in the original agreement without 
Ills consent or kiiowVdge. This application 
has allowed by the Court below, and 
Fatih Mohamed has been absolved from Iris 
liabihty as a surety. 

The decree-holders have ap])ealed against 
the order of the lower Court and have con- 
tended, firstly, that no change has taken 
place ill the original undertaking and the 
things are still the same as they were before; 
and, secondly, that the apjdicatioii for per- 
mission to effect mortgages and sales private- 
ly had alreadv been made and granted before 
the surety undertoo); the liabiJity. 

As regards the second contention, I may 
at once observe that there is iiotliing on the 
record to justify this assertion. Ha\'ing 
regard to the \ arious applications made on 
the 7th October ic) :o, and the orders passed 
thereon, the onkv legitimate conclusion tliat 
is possible is that the* ap])licatioii lor permis- 
sion was made after the decree had been 
])assed. This contention may, therefore, 
ut once be dismissed. 

As regards l/:e first contcntic.n, it is idoe 
to contend that 110 change has taken i>lace. 
When the surety undertook Die liability to 
pane, tile entire propen ])doiiging to the 
judgment-debtors was under attachment, 
and the sureD^ must liavi‘ felt secure when 
he undertook the lialiiUty. Tire moinenc 
permission was granted to the judgment- 
debtors lo effect private mortgages or sales 
the whole position was changed, and, in my 
opinion, the surety was justified in applying 
to the Court to be relieved of his nnderiaking 
There is no force in this appeal and it is 
diMiiissed with cods, 

z. K. Appeal dismissed. 
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PATUA HIOH COURT. 

CjUMUfAi, Revision No. 592 of 1921. 

January 23, 1922. 

Present: — Mr. Justice jwala Prasad. 
KAMILA PRASAD SINGH— isT Party- 
Petitioner 
versus 

GOBIND SAHAY and others — 2nd Party 
Opposite Party. 

Criminal Procedure Code (Act V of 1898^, s. 145 
^Dispute relating to land — Possession delivered by 
Civil Cowt, effect of 

Though, ordinariljr, a dispute relating ^ to 
land should be enquired into in a proceeding 
under section 145 of the Criminal Procedure Code, 
yet when possession in the land is vested in one 
party as against every person claiming to be in 
possession of the property by reason of a writ of de- 
livery of possession issued by a Civil Court, for 
instan.’e, under O. XXI, r. 95 of the Civil Pro- 
cedure Code, section 145 has no applicability* 
[p. 788, col. 2.] 

Criminal application. 

Messrs. Manuk and G. P. Das^ for the 
Petitioner. 

Mr. Gouy Chandra Pal, for the Opposite 
Party. 

JlfOaMBNT.— This is an application 
against an order of the Magistrate! dated 
the 9th of December iqai, directing pro- 
ceedings under section 145 to be drawn up 
with respect to 652 bigJias of land in Monza 
Araousi and the said land to be attached 
under the emergency, clause (4) ot section 
145 of the Code of Criminal Procedure. 

The village in which the land in di.^'pute 
is situated belonged to one Ram Bahadur 
Singh, whose estate was brought under the 
management of the Court of Wards. Babu 
Kam a Sahay, a leading Mnkhtar of Mpn- 
ghyr, took Ihipa of the village for a term of 
years 1309 to 1314 (1902 to 1908), agreeing 
that he would give up all khuikashl land 
ac^iired by him during the lease. After 
the expiry of the lease, however, he refused 
to part with the possession of 823 bighas 
I katha 7 dhurs of land claiming that he 
had acquired jote therein by virtue of 
kukummm^zs given to him by the proprietor 
of the village. The hiikurmnamas were 
said to be of, the year 1902. The Court of 
Wards then brought an action for eject- 
ing Kamla Sahay from the land in ques- 
tion and in the alternative for having; a 
fahi and equitable rent assessed thereon. 
By that time Sahay was dead and 

his fathcr> hia brother* and two of his step^ 

50 


brothers were impleaded as parties to, the 
suit. The suit was resisted only by Gobind 
Sdhay, his own brother, on the ground 
that Kamla Sahay waS separate from the 
otlier defendants and that after his death 
the interest in the land in dispute devolved 
upon Gobind Sahay. That litigation termi* 
nated with the judgment of the Subordinate 
Judge, dated the iith of June 1918, whereby 
the claim of the Court of Wards was dismiss- 
ed upon the ground that Kamla < Sahay* 
though a trespasser up to the year 1320, 
became a non-occupancy tenant from the 
year 1321. 

On behalf of the Court of Wards a cer- 
tificate was issued with respect to the arrears • 
of rent due from the holding on the 19th 
of April 1920, under the Bihar and Orissa 
Public Demands Recovery Act (Act IV 
of 1914). The holding was sold on the 19th 
of April 1920 and was purchased by 
Kamla Prasad Singh. The sale was confirm- 
ed after the disposal of the objection raised 
by Gobind Sahay, 

On the 19th of April 1920, the purchaser, 
Kamla Prasad Singh, obtained a sale cer- 
tificate and an order for delivery of posses- 
sion. The writ for delivery of possession 
was executed by the Nazir, report wliereof 
was made by him on the 26th of November 
1920. The possession delivered by the 
Nazir was with the standing crops. The 
judgment* debtors, however, continued tp 
throw obstacles in tJie enjoyment, of the 
property by the auctiompurcliaser Kamla 
Prasad Singh. This led to a number 
of informations lodged to the Police, by tlie 
Chaukidars, and ultimately to a proceeding 
under section 144 of the Code of. Criminal 
Procedure, on the 4th of April , 1921. 

On the 27th April, the Magistrate passcjd 
the following order: — 

“ Coasidered the case of OohiiKi Sab^lf. 
Harsahai Lai (Tahsildar of . Gobind SahaK) 
does not contest. The first party ha^s got 
the land by purdiase at sale certificaft^. 
He has got sale certificate and has be^n re- 
gularly putinpossessionwith staading cro|>s 
on 26.th of April 1920. He appropriated. the 
same and has since then produced the 
sent standing crops. The second party ought 
to have, gone to the Civil Court after hwiiig 
lost their certificate objection. Tli^ey d|d 
not do so, but aire trying, to harass th%fir$t 
party hy setting u^p u^t^able cJaiiWi j 
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confirm the section 144, Criminal Procedure 
Code notices issued against the second party 
(of Harsahai I/al) and cancel and withdraw 
those issued against the first par.y. '' 

The trouble. however, did not cease, 
and on the 8th of November 1920 the Police 
reported for an action under section 107 
of the Code against Kamla Prasad Singh 
with respect to 150 bighas and Kutchery 
and against Gobind Sahay and others with 
respect to 652 bighas, the subject-matter of 
dispute in the present case. The former 
property, that is 150 bighas and the Kut- 
chery in the village, was also sold at a cer- 
tificate sale and was purchased by Kamla 
Prasad Singh. The sale certificate was, 
however, set aside on objection. Therefore, 
Kamla Prasad Singh had no right to the 
possession of 150 bighas and the Kutcher}" 
in the village. Dealing with the report of 
the Police, the Magistrate recorded the 
following order: — 

'‘The position is made perfectly clear 
by the District Magistrate's order on a 
motion against my predecessor’s order 
under section 144, Criminal Procedure 
Code. Kamla Prasad Singh is in lawful 
possession of an estate of some 650 bighas 
purchased by him at auction last year, of 
which he was given dakhal-dehani. Gobind 
Sahay, the other party, is in lawful posses- 
sion of another estate of about 150 bighas 
including the Kutchery, which was auctioned 
and bought by Kamla Prasad Singh but of 
which the sale was subsequently annulled. 
It appears from the Sub-Inspector's report 
that Gobind Sahay and 37 . thers now 
intend to try to loot the crops of the 
630 bighas of which Kamla Prasad Singh 
is in posses.sion. Issue notice under sec- 
tion 144, Criminal Procedure Code, on them 
all, forbidding them to enter on any 
part of the 650 bighas estate, as from the 
Sub-Inspector's report it is clear that there 
is serious danger of a breach of the peace 
ani urgent action is necessary 

‘‘Issue notice under section 144, Crimi- 
nal Procedure Code on Kamla Prasad 
Singh, his gomashia and servants not to 
enter the Kutcheiy or any other 
portion of the 150 bighas estate, as 
there appears to be a ua^er of a s'irious 
breach of the peace and im.n.diate action 
i> necessary. Cause against both tiiese 
orders may be shown on axst November/^ 


CASES. 

On the 2 1st of November, cause was 
shown by four of the 2nd party stating that 
the Civil Court sale and the dakhal-dehani 
did not put them out of possession, and the 
matter was ordered to be further enquired 
into and to be put up at the spot on the 30th 
of November. On the same day a petition 
was filed on behalf of the first party stat- 
ing that the Police were interfering with 
their possession, and the Magistrate passed 
the following order : — 

" You had no orders to stop Babu Kamla 
Prasad and his men from going on the 
652 bighas estate but only on the 150 
bighas estate. He should be allowed 
to cultivate the 652 bighas: vide my order 
dated loth November forbidding opposite 
party to enter on them.’' 

On the 30th of November, the parties 
were ordered to file written statement. 
On the 5th December written statements 
were filed on behalf of the 2nd party, and 
after hearing both the parties the order 
in question for drawing up proceedings 
under section 143 of the Code and attacii- 
meiit of the land in dispute was passed on 
the 9th of December. 

There is no dispute in the present case 
with respect to 150 bighas and the Kutchery, 
inasmuen as the first party does not lay 
claim to it, the sale having been set aside. 
The order in question, therefore, relates to 
652 bighas only. The proceeding drawn 
up details the Survey plots of 052 bighas. 
The first party objects to the order in ques- 
tion on the ground that alter the dahhuU 
dehani of the Civil Court the Magistrate 
had no jurisdiction to open the dispute 
betweem the parties by a proceeding under 
section 144 of the Code. This contention 
appears to be well-founded. The posses- 
sion in the present case was delivered with 
the standing crops, and the writ of delivery 
of possession shows that the possession was 
to be delivered under 0 . XXI, r. 95 of 
the Code of Civil Procedure, under wmch 
the Court puts the purcuaser into possession 
of tae property, 11 need oe, “ by removing 
any person wno refuses to vacate the same. " 
In a delivery of possession under tnat rule, 
not only tne judgmenc-deocor bat also 
any otner person wao may oe tnen ocenpy- 
ing has to be dispossessed. Now, a person 
not bound by the decree may resist 
tha delivery of possession and such a tesi<» 
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tauce may be inquired into under rr. 97, 
98 and 99 of the Code. If, as a result of 
the enquiry made under the aforesaid rules, 
a person other than the judgment-debtor 
is dispossessed of the property, he may make 
an appUcation to the Court complaining 
of such dispossession and if the Court finds 
that the applicant was in possession of the 
property on his own account or on account 
of some person other than the judgment- 
debtor, it shall direct the applicant to be 
put into possession of the property (vide 
r. 101). The part}^ aggrieved by the 
order of the Court passed under the 
above-mentioned sections may institute 
a suit to establish his right to the present 
possession of the property as is pro- 
vided for by r. 103 of the Code. That 
rule concludes in the following words: 
“But, subject to the result of such suit 
if any, tlie order shall be conclusive. “ 
Similar provisions have been made in the 
Bihar and Orissa Public Demands Recovery 
Act by sections 33 to 37. Section 37 
corresponds to r. 103 of 0 . XXI of 
the Code. The words in both the sections 
are almost the same. Therefore, if 
the possession was delivered to the purchaser 
in the present case under 0 . XXI, r. 95, 
as the writ of delivery explicitly mentions 
at the top of it and as the report of the 
Nazir of the 26th of November 1920 clearly 
states, then the only remedy left to any 
person claiming any right to the present 
possession of the property was to apply to 
the Court which issued the writ of delivery 
of possession and confirmed the j^ossession 
so delivered by the subsequent order of 
the 4th of December 1920. Failing the 
step to be taken under section 37 of the 
Bihar and Orissa Public Demands Recovery 
Act, or 0 . XXI, r. 103 of the Code 
of Civil Procedure, the next remedy left to 
the members of the 2nd party is to institute 
a suit in a Civil Court, but, subject to the 
aforesaid proceedings, the order of the Court 
confirming the possession delivered by the 
Nazir in December 1920, is final and conclu- 
sive, an order which must be accepted 
as binding upon the Criminal Courts and 
any Court which has to adjudicate upon 
tne possession of the parties. The first 
party purchaser has certainly to estab- 
lish that possession was delivered to 
him by th% Naair under the writ issued by 


the Court. That is a question of fact and 
the 2nd party had a right to dispute this 
fact and put the first party purchaser to 
a proof of it. In other words, if the factum 
of the delivery of possession was raised 
as an issue in the present case, then cer- 
tainly no order under section 145 could be 
passed until that was decided and such an 
enquiry could possibly have taken 
place under section 145 of the Code of Cri- 
minal Procedure. In the present case the 
judgment-debtor and the members of his 
family, his Tahsildar and other servants 
and in fact those claiming under him, have 
no right to dispute the delivery of possession, 
as they were parties to the certificate and' 
the sale proceedings and it was after the 
disposal of their objection that the sale 
was confirmed and the writ of delivery of 
possession was issued. The remaining 
members of the 2nd party who claim to 
be xmA^i-raiyats or intermediate holders 
of the land in suit were not parties to the 
proceedings in the Survey Department which 
resulted in the sale of the property and the 
dakhaUdehani and had a right to dispute 
the actual service of the dakhaUdehani 
on the spot. In the written statement 
filed in this Court (paragraphs 5 to 8) they 
clearly admit that they had juU knowledge 
of the proceedings instituted by the pur- 
chaser for obtaining the possession of the 
property and state that the purchaser was 
attempting to take possession of the 
property and to dispossess the 
under-tenants and that for that purpose 
he had actually come upon the scene and 
was putting up in the Xutchery of the 
judgment-debtor. They further admit that 
they had come to know that the dakhal* 
dehani was to be served on the spot and thht 
prior to that they went to the Police 
complaining of the action of the purchaser 
to take l^as possession of the property 
with standing crops and to dispossess them 
thereby. The result of this dispute bet-» 
ween the purchaser and the udgment-debt- 
or and the persons claiming to be under- 
ray/a/s seems to have been taken notice 
of by the Police, inasmuch as the Nazir 
in his report says that two constables were 
also present at the time when he was 
dehvering possession of the property, with 
standing crops, to the purchaser. The 
Nazir further reporte that he went fiofi^ 
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pfet to plot and compared the same with 
Sui:vey Record of Rights. There can, 
therefore, be up doubt that the possession 
in this case wa^ ppblicly delivered wth 
fijil notice to all the persons in possession 
of the property. It m;ay be, a,s is alleged by 
the members of the 2nd party, that they 
were Hvipg twa miles away, but that docs 
not in the least take away the effect of the 
deliv^rj^ of posses}$ion of which they 
ha4 proper notice and knowledge. 
Therefore, upon the admission of the 2nd 
Pjajty in the written statemejat filed in this 
clase the dakkal-dchani is not disputed. 
The 2nd party do not claim any right in 
the property subsequent to the dakhal- 
and all their rights of possession were 
lo^t by the dakhal-dekani effected by the 
Court,, au 4 they could establish their rights, 
i£ any, only by a suit in a Civil Court. It 
was stated before me by Mr. Pal that tliey 
w^ri^ under-tenants of the land and wxre 
holding receipts from I^amla vSahay, the ori- 
gin^h debtor. Those receipts were iilcd 
ili t/iae Court below and have now been 
repdyed. here. TJieyshow that they relate 
tp. period prior to the sale o. the i^roperty 
and: the d^uil^dclumi. These receipts 
are up tq the years 1320, 1325 and 132^. 
They admit that they derived their right 
Kanila Sahay. Kami a Sahay was 
only a non-QCcupancy tenant of the land 
in disphte from 1321 (1914) in accordance 
with the decision of a case in Suit No. 3 
of 1916, dated the nth of June 1918. These 
receipts, therefore, do not at all help the 
2iid party in claiming possession of the 
property as against the Civil Court dakheu- 

Mr. Paji has^ also drawn my atteiiticm 
to a judgment of the Criminal Court, 
dated the 5th of October 1921, in which two 
of th^ members of tjie 2nd party, Riglm 
Mahto. and Mushaheb Mahto, were acquitted 
of offences of having removed crops from 
j^;high^ oi the lapd, in dispute. The Magis- 
trate acquitted them observing that he 
di^elfeyed liie occurrence altogether 
whij;h been proved. No doubt, 

he; answcr,ecl in the affirmative an issue 
lai^d by him as to whether they were 
under-tenajnts or not of the. lapd in quest ‘on. 
Ti^t judgment cannot in any way affect 
Civil Court dalJial-dehani which is l^incl- 
npou.; the rpembers qf the,, opposite 


paity. v^imilarly, the order of the Criminal 
Courc dismissing the complaint o{ i)iz first 
party cannot in any vray nullify thq 
effect of the Civil Court dakhal dehani in 
the present case. 

Therefore, though ordinarily a dispute 
of laud should be enquired inlom a procetd* 
ing under section 145 of tlie Code of Crimi- 
nal Procedure, yet when the poss':ssion 
in the land is vested in the first party as 
against any person claiming to be in pos- 
session of the property by reason of the 
writ of delivery of possession, I do not 
think that section 145 is at all necessary. 
There is no bona fide claim of possession 
of the 2nd parlw In other words, theie 
is no dispute in law as to the posses'-ion of 
the property. vSection 145 sunuiiaiily 
determines tlie right to p'ossessiou. O, 
XXI, r. 95 as well as the similar ])r»> 
vi'^ions in the Bihar and Orissa Public 
Demands Recovery Act, actually puts Ihc 
purchaser into the possession of the 
property and a person claiming a right to 
the pr.seiit possession of the property has 
either to move the Court delivering 
the possession or to go to the Civil Cotu^jLi. 
Tire ]>revious orders under sectiou 144 
passed on two occasions in favour of the 
first i^arty also establish clerirly that the 
first party was allowed to be in possession 
of the ];ropwVly and to mjiritain tJje posses- 
si )n delivered by the Civil Coi U. Even 
on tlie 2T-'t of November the iMagistrate 
clearly held that the cultivation of 652 
hi^has shculd not be ])ievented hy 
the Police and that was the stanen of culti- 
vating the land and sowing the seeds with 
respect to the present standing crop on the 
land. 

Eor all Ihe^e reasons I set aside the order 
of the Magistrate in question, and direct 
that, if tiiere be any danger of a breach 
of the peace, the can tal^e 

tion under section lay ol the Code of C.ri- 
miiial Procedure against the persons di^ 
turbing possession of the fir.^t party,, thej 
petitioner befrne us, v/ho is k\ rightfal 
possession of the pro];cny by mcarfis of tJne 
Civil Coiut daffql-dehciJri. The attaclimer^t 
of, tlie cro}>s must, lherpfi'»re, be relea&vd 
aqd thg crops, it any, must be made ovgr 
to the first pa^ly, 

Rfiie ivaii aU^litie^, 
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KHPM CHAND l\ >'MPSKOIl 

PEtSHAWAR JUDICIAL COMMISSTONEtt’S 
COURT. 

Criminai, Reference No. 171 of 1922. 

December 9, 1922. 

Pn&c:ii: — Mr. Pipoe, J. C. 

EHEM CHAND— Acccshe —A ^Pwcant 

EMPEROR. THROUGH JHANGI SINGH- 
Respondent. 

Pyocrdim'--' Criminal procee(Jinf(s, insfifuHon of 
— Issi 4 e involving adjudicatim'^ by Ciml Court — Cri- 
minal proceedings premature. 

The criminal law onj?ht not to be set in 
motion for the purpose of adjudicating; upon an 
issue which clearly is within the province of a Ci\ :1 
Court to decide. In such a case the civil adjudica- 
tion should precede, and not succeed, an adjudica- 
tion by a Criminal Court, [p. 79., coJ. .1.] 

Linferor y, liishcn Dac, Jnd. Cas. 1101: 33 P. 
R. TpTO Cr.- 37 r L. R lOTi; i.; Cr, T. J. 50; 
30 1 *. Vv^. R. 1910 Cr., referred to. 

Case reported the Seirs’ons Judge. Dera- 
jat, vnth his No. 7.r(9-Ciiirinai, of 17th 
November iq 22 : 

facts api .car from the following order 
of the vSessions Judge, Deraj at, dated the 
22nd November 1922. 

•'This is an application made by one 
Khem Chand in revision requesting 
that the charge and proceedings against 
him under sections 421 and 423, Indian 
Penal Code, may be quashed and the com* 
plainant^ Jhangi Singh, referred to a Civil 
Court to seek his remedy. An interesting 
point of law arises and I have heard argu- 
ments on both sides at some length. The 
facts, which arc not disputed, leading to 
the criminal prosecution are as follows: — 
One Gela Ram out ot whose actions every 
thing iti this case springs, is the son of a 
welMo-do and influential Hindu, a Muni- 
cipal Commissioner, District Durban and 
several other distinctions of a similar 
nature. 

"Gela Ram had separated from his father 
and was possessed of lands, a house and 
a Shop. Me was heavily indebted owing 
to Ms gambling propensities. By this I do 
not imply that he was a gambler in the 
vtilgar sense of the word. vSpeculation 
may have been the cause. Be this as it 
may, he owed Jhangi Singh Rs. 5,000 on 
a promissory-note which, together wnth 
interest, had amounted to Rs. 5,700 14-0, 

**Gela Ram received information that 
he would be sued for this amount. 


proceeded to dispose of his property 
as follows ’ — 

"He mortgaged his house to Khem Chand 
(accused) for Rs, 5.000 by deed dated *2nd* 
3rd March 1922. Khem Chand’s v/ife is 
sister of Gela Ram's father. 

'‘Gela Ram sold Iris shop for Rs, 3,060 to 
Daulat Ram, by deed, registered on the 
3rd March 1922. 

'"’Daulat Rams granddaughter is the 
daughtcr-inlaw" oi Khem Chand. The 
Transfer of Property Act not being in force 
in this Province, a mutation was put up 
to the Patwari transferring the lands woith 
Rs, 5,500 into the name of another relay 
tivc, no deed being requited. This was 
also on or about the 3rd March 1922. 

"On the loth March 1922 Jhangi{?inghflled 
a suit against Gela Ram for Rs. 5,700*14*^ 
and eventually obtained a deciee on the 
.4tli July ic}22. 

"Amongst jriher defences Gela Ram pleaded 
he was a gambler ; the consideration was 
for a gambling contract and, therefoie, 
illegal : and that he w’^as a poor man with* 
out any propert3\ 

' During the pendency of the civil suit 
the plairtiff Jhangi Singh applied for and 
succeeded in getting the lands attached 
and after decree attached further lands. 

"The present complaint was lodged 
on 1st September 1922 against Khem Chand 
and a separate complaint against Gela 
Ram. who has absconded, under sections 
421 and ^23, Indian Penal Code. 

"Section 421, Indian Penal Code, lays down 
the penalty for a transferor of property 
who transfers to defeat his creditors. Sec- 
tion Indian Penal Code, lays down the 
penalty for a person, iiUer alia/' hting 
a party to a transaction in wlrich the con- 
sideration is falsely stated in the deed of 
transfer, 

"The Magistrate, M. Sadullah Khan. 
Jixdicial E, A. C., framed a charge againet 
Khem Chand and this order has been chal- 
lenged oil the following grounds and the 
High Court is recpic.-tcd to interfere in the 
further conduct of the case. 

‘The main issue in questionis put forward 
that ihv case is really purely a civil matter. 
It is argued that by this criminal .proceed- 
ing tlie accused Khem Chand ^has 4 ao’ 
method by which he can defend his title* 
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''If the house were attached ; he could 
raise objection to the attachment ; if he 
failed in his objection, he could bring a 
civil suit to establish his title. 

''This relief he cannot avail himself of. 
nor can he avail himself of the relief under 
section 42, Specific Pelief Act, because his 
title as mortgagee has not been assailed. 

''It is argued that the procedure adopted 
by Jhangi vSingh is merely to avoid the de- 
lay inherent in the Civil Procedure, and 
also expenses, and get a Criminal Court to 
decide a civil question, i.e., whether a 
transfer was for valid consideration or not. 

'*Tn support of the argument Emi>en>f v, 
Bishev Das (i) has been quoted and further 
minor considerations have been placed 
before the Court, such as. (i) delay in mak- 
ing the prosecution, (ii) prosecuting Counsel 
wished to serve the defence witnesses as 
quickly as possible and (in) that when 
appl3dng for attachment before judgn^ent 
the house and shop were excluded. 

"It is further pointed out that the Magis- 
trate had no powers to deal with the merits 
if he were approached in his civil capacity as 
a Munsif. First Class— the value of the prop- 
erty being beyond his pecuniar}^ jurisdic- 
tion — and. therefore, it is a clear case of the 
criminal law being set in motion to get an 
issue decided in 0 Criminal Court which 
really is witliin the province of a Civil 
Court to decide. 

"The complainant in reply urges that, 
(i) the petitioner can rely on section 42 of 
the vSpecific Relief Act and if he thinks 
his title is assailed, can ask for a declara- 
tion of his right. The delay in bringing 
this complaint is e'^plained by the fact 
that complainant asked for sanction to 
prosecute under sections 206 and 207, 
Indian Penal Code, but the Thstrict Judge 
did not grant the sanction. 

"In the applicatioii for attachment be- 
fore judgment the house and shoj) were 
mentioned and it is stated therein that they 
had been transferred purpose!}" and, there- 
fore, the lands, mutation of which had not 
yet been sanctioned, were the only immedi- 
ate assets. It is argued that the charge 
had been framed not only on evidence 
of the transfer, but on the passage in the 


judgment of the Distrk'r ip the 

civil suit in which the transfers are de 
scribed as intended to defeat creditors 

"I am of opinion that this is a fit case to 
report to the Judicial Commissioner 

"The principles on which a High Court 
will interfere are enunciated in Choa T.al 
Dass V. Anant Pershad Misser ^2), Ja^at 
Chani^ fi v. Queen-Empress l^) and Emperor 
V. Bishen Dns (t). 

"No hard and fast ruie can be laid down 
but the safe practical test w'ould be that 
a bare statement of the facts of thr case with- 
out any elaborate argument siiould be 
sufficient to convince the High Court that 
it is a fit one for interference Applving 
this test we have the bare facts that the 
house was mortgdged, and that the Pis- 
trict Judge in his judgment remarked that 
the transfer was fraudulent. This remark 
must be treated as ''obiter dictum" as Khem 
Chand was no party to the suit. 

' The prosecution evidence so far recorded 
does not show that the consideration men- 
tioned in the deed is a false statement. 
But, apart from this, should the prose- 
cution result in a conviction the effect 
will be that a Magistrate will have deter- 
mined the validity or otherwise of a trans- 
fer ot property which is purely a matter ter a 
Civil Court to decide, and, as the property 
!«! worth over Rs. 1,000, the Magistrate in 
his capacity as a Munsif. First Gass, cciiid 
not determine the question, 

“The point in issue is the validity cf t>'e 
mortgage-deed, a queslicn which a Gvil 
Court is more competent to decide. The 
remarks of the Division Pench a+ page ij- 
of. 33 P. R. iq.’O (Criminal) \Lmptf,r v 
Bishen Das (i)] are relevant to the present 
case. 

“I not think it necessary to discuss 
whether the petitioner Khem Chand has 
a cause of action under section 42, Speci- 
nc Relief Act. Kven if he has, he is not 
bound to avail himself of it until the house 
in question is attached, or some other pre- 
sent danger to his title arises. 

"I accordingly report the case to the 
Judicial Commissioner with the recommenda- 


• (i.) 8 lad, Cas. n6i; sj p. R. ,910 
J<, R. T9ri; te Cr. I.,. /. jo; 50 p. W. 


Cr .:57 P. 
R. 1910 Cr 


{») *.5 C. *33; 13 Ind. Dm. (w. *.) ty,. 

(3) a6C, 786; 3 C W N .391; r3 Ind, 

(N. 9.)IIC3. '' 


P«IC. 
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tion that proceedings against Khem 
Chaud be (iuashed." 

JUDGEMENT. — The facts of this case are 
given in the ordei of the Sessions Judge, 
Derajat, dated the 17th November IQ22. 
I have taken up this reference simul- 
taneously with the disposal of the appeal by 
Gela Ram against the decree for 
Rs. 5,700-1^-0 passed in favour of Jhangi 
Singh. I have observed in disposing of that 
appeal that there is no justihcatioii for a 
definite finding by the Trial Court thal the 
transfers of the 2nd and 3rd of March to Khem 
Chaiid and Daulat Ram were necessarily ficti- 
tious, though it may be assumed that they 
are open to gtesve suspicion. I have taken 
the view that, even on the construction 
most favourable to Gela Ram they were 
translers which favoured creditors who 
were nearly related to him at the ex- 
pense of an outsider who was on the eve 
of lodging a suit, and for tliis reason I have 
rejected an appeal by Gela Ram prating 
for the fixing of instalments and the reduc* 
tion of the rate of interest allowed Theie 
is, therefore, no definite finding in exist- 
ence by a Civil Court to the effect that 
these transfers of property were actually 
fraudulent or invalid for want of consi- 
deration, 

I may remark that the judgment quoted 
bv the learned Sesssions Judge, ETi^eror 
V. Bishen Ddsi^i), dealt with a case where 
there was actually a finding by a Civil Court 
opposed tf) the facts on which the charge 
in a criminal prosecution was based. This 
IS not the case in the present proceedings, 
There is no civil pronouncement one way or 
the other as to whether the transfer to Khem 
Chand was fictitious, fraudulent or without 
consideration. At the same time, I must 
accept the view of the learned Sessions 
Judge that the issue is essentially one which 
would have eventually to be decided by 
a civil suit. I agree that Jhangi Singh is 
by these criminal proceedings not so 
much attempting to bring home a crime, 
as to obtain an adjudication upon the ques- 
tion of Khem Chand ’s title and to allow 
him thereby to attach the property in 
satisfaction of his decree. His proper course 
would be to attempt to attach that pro- 
perty, and if Khem Chand's title were 
accepted by the Executing Court, to insti- 
tute a suit iuipugnimg the title amd for a 


declaration of his right to attach and sell 
the property under 0 . XXI, r. 63. It is, 
in my opinion, clearly upon him that 
the onus prehamH lies of establishing 
that the transfer was fraudulent in order 
to attach, and he cannot establish his 
right merely by success in criminal pro- 
ceedings. In a case of this kind the civil 
adjudication should precede, and not suc- 
ceed, an adjudication by a Criminal Court, 
It would be open to Jhangi v^ingh to institute 
criminal proceedings if, and when, he has 
established the position which he seeks 
to take up. I, therefore, accept the re- 
commendation of the learned Sessions 
Judge and quash the proceedings against 
Khem Chand under sections 421-423, In- 
dian Penal Code, as being premature. 
This will not necessarily operate as a bar 
to criminnl proceedings if the invalidity 
ol the mortgage is subsequently established 
by civil litigation. 


w. c. A. V;o:sed%nes quashed. 
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LAHORE HIGH COURT. 

CRrMi^TAi. Revision No. 447 or 19J::. 

June 2, 1922. 

Present : — Justice Brasher. 

NAURANGA-— Convict — Petitioner 

versus 

PERO R — Respondent. 

P&nM 0 ></r (Act XLV of tSmo), 37(), 447, 
5x1 — hHcnilon to commit theft — Tuspnsb — 
AUrmM. 

Ai-cuscd was caught at night in the vicinity of 
sonic cattle which v/cre tethered on ooinptainaiil’s 
land and near which cmnplaiuaul and his brother 
\i erc slccjdug : 

hlthi, that it could reasoTiabl\ be inferrctl that 
accused intended to I’omniil theft and was. there- 
t.'.rr, guilty of the oifeiice ni cninmal ticspass, 
but that he could not be hold guiity of an attempt 
i'» commit thett. 

Wali Lid V. I\niQ^E:npi'i\>r, P. R. 1007 Cr.: 
T.^ P. W. R. T907 Cr.; Cr. L. J. a.| t : 56 P. J.. R. 
looS. followed. 

Petition, under section 439, CrimiiiaJ 
Procedure Code, for revision of the order of 
the Sessions Judge, .Montgomery at Lahore, 
dated the 19th J December IQ21, modifying 
that of the Magistrate, First Class. M nt- 
gom.ry, dated the 14th November 1921. 

Lala Auiar Nath Chona, for the Peti- 
tioner. 

Mr. ZafaruUah Khan, for the Govern- 
ment x\dvocate, for the Respondent. 

JUDGMENT. — The petitioner in this case 
has been convicted under section'^ 379-^11, 
Indian Penal C.fie, tlie finding being that 
he was caught at night time in the viciiiit^' 
of some cattle wii ch bad been tethertd on 
the complainant's square and near which 
complainant and liis brother were sleeping. 
It may reasonably be inferred tliat the ]K.ti- 
tioner intended to commit theft and there can 
be no doubt that he committed the offence 
of criminal trespass, but I do not tiiiiik 
he can properly be held guilty of an attenijit 
to commit theft. The case is analo'..^ous 
to \V alidad w Kinp-Emperor (i), where il was 
held that a person who went at night on thr 
roof of the house of another person ^vlth a 
stick and an instrument lor house breaking 
was guilty of house trespass and not of an 
attempt to commit liouse-breaking i)y night. 
In the present case the petitioner had not 
gone beyond the stage of preparation for the 
thelt> 

(l) 15 l\ 2^. 1907 Cr.; 14 P. W. R. Kup Cr.; 
g Cr. L* J. 444 J 5^ F. L R. r9»o. 


U9*3 

PROMOTHA NATH MtTKHOPAnHYA V. EMPEBOR. 

1 accordingly alter the conxnction from 
sections 379-511, ^r'iian Penal Code, lo sec- 
tion 447, Indian Penal Code. The petkioiier, 
who is on ])ail, has already undergone more 
than the maximum period of impitsonmeiit 
wdiich can be awarded for the latter offence, 
and no ivitner order is necessary, 
z. K. Conviction altered. 


CALCOTTA HIGH COURT, 

CrBIIXAE AppEAE No. 38b Oi IQ 22 . 

AND 

CuiMiNAE Revision No. 677 or 1922. 

January 25, 1923. 

Present : — Mr. Justice Rankin. 
PROMOTHA NATH Ml'KHOPADHVA 
—Appellant 
versus 

bMPEROR- ^Respondent. 

Cnmina: Protedinr Cixti (Art T <; i8viS), 
r. 3f2 — Hxam.ndiiou ,// accursed — pyof>-f 
Omi .iiow / ' ixamuH' at th. preptf stage — JUtealiiy 
or V7"e>:lr.y{i\\ 

The duty of z. ^lagi^tratc* lo examine* an ac^us^d 
uikUt section 7, ol Liie Co^e of Criminal I'loce luie 
.'.rises w'hcn the vitnesses foj the- nrosccution nave 
Ik'Cu excniiined, cioss-exaniincd and rc* cwaiuiacd, 
[b 7 ‘) I, coi T I 

The iael tnat .'in a'cn-icd person jdccci? not 
gnilfc}’ airi pronii‘*.o.‘> to fik* a wiitten stMtemt.it, 
doci- not ill any way exonerate* or exc.npt the 
Court from cvam.?iir.ii 'niiii .d a latex stage iis» 
requirv*(l by sect’^.ii '^42. .j> 7^ col. i '( 

xn'.Te dir^iT'^'ion betwci'ii t’lf Mru'i.drate and the 
Counsel ’i-r th. dM’-.u. or -) the number .and iialure 
oi the /u*'- tc» be e*"unimMl on l. vhidi 01 the .le- 
teuvv ]*, DO! a 'roninhauce with the urovidons ot the 
section, il is r»t‘tess'iry that the a'Tir.rd shonlJf.c 
brought J !C’c tc» lace solcmnl}* with ;;n opportunity 
given to him to make a Rt.itcu’cnt in order that 
the Court have the advantage or hfp.’iiig his 
dekuice if Ijc i- willing to mu-ke 0:1c with hi.', own 

lip". J). 70;, eol. .* ! 

To ask an e'.'.’US'- 1 for his defence before lie 
has rhe whoio of the- pro-iCvUliou evidence in front 
o. him, IS 11. >L Ji eoMUViance w’.Ui the secticc. 
[p- 70 b - J 

\ trial b SCO. lies ilug d Iroin tlie xnonKTit wtitv, 
witliout compibnci- with section /,.|2 of the 
Criminrii IVoce hire Co.le, the Magistrate calls 
ripon the accuse, I to enter on his defence, 
■p. 7 <J<. '■•oI. 1 .', . , ^ 

Mazah ir /'/. v. J'.mperur, yi Ind. Cap. Oj.'tcj 
C. W. 97; C. L. J. .jfy, Cr. 1,. J. i.ji, 
ioU'jwecl, 

Appeal and Revision, 
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Babus Dasarathi Sanyal, Narcudra Kumar 
Bose, Samarcndru Kninar Dtilin, Hcmcndni 
Nath Basa, Mon Behan Sarkar, Lalil 
Mohan SanyaL Sat in dr a Nath Roy Cho 7 o- 
dhury, and Asiia Ranjan Ghosh, for the 
Appellant in Appeal No. j86 of 1922. 

Babny Dasarathi Sanya! , Samarendar Nath 
Dutt, Bcmcndra Nath Bose and Bon Bchuri 
Sarkar, for the Appellant in Revision 
No. 677 ot 1922. 

Mr. B. Mitin, St a ndini; Counsel, 
(with him Mr. Rai I'arak Nalh Sadhu 
Bahadur), for Ihe Crown, in Udli the 
Appeal and Revision. 

JUDGMENT. -In my o])iiii<)n, this case 
must be disposed of on the footing that 
there has not been a compliance by the 
Magistrate with the i>r(* visions of .section 342. 
of the Criminal Procedure Cc-de. 

According to the ordcr-slu*et, the accused 
were properly called upon to idead. That 
was on the J4tli Maich 1022, and at that 
time they slated tliat they y)leacled not 
guiltv and also that they w^jiill both Jllc 
written <t'\tenienls. Tl.'c dutv of the Magis- 
trate* und^r section 342 is not in. queshou 
at th'il. St i:;e. 1 1 arises v\hen the witnes>es 

ioi the pro.^ecntioii have been examined, 
cros^-exaiiiiiicdand re-examined and, acc'>rd- 
ing t) the order sliest, that process was 
completed on the I2lh April 1922, on which 
datv. the case was adjourned until the 25th 
lor the purpose of the accused entering 
on their defence. It is quite clear that the 
promise to tile written statements made at 
the time of the ])iea in no wa>' exonerates 
or exempts the Court fifuji i'- .phnino the 
accused at a later staev as reijuired by 
section 342. Tiiere is no minute in the 
ordei -.sheet to the effect llirt on the I2lh 
Ai>ril or on the 25lh April anything pur- 
porting lo be an exaiiiinalion of the accused 
took place, uor i" there aip* indication of 
the cpiestiom. i)iit and the c.uswe's obteiue'd 
upon such examination. It appears frem 
the report made by the Magistrate that, 
at the close ot the pn; ecudon case, he had 
discussions ivith the learned Counsel for the 
defence as to the mimber and nature of the 
witnesses the accased were going to call. 
It also appears from the J\Iasrisl’'ate's report 
that he alwmys understood and st) tar as 
he now remembers, he was told, that the 
accused would file the written statements 


promised by them. In these dieumstances 
the Magistrate has said in his report : “Tt 
will thus be seen that I did examine the 
accused and give them the fullest opportunity 
lo make their statements. And they did 
so in their written statements filed on the 
2()tli May 1922, when not only had the 
]>rosecution witnesses been cross-examined 
and re-examined but also their own defence 
been funii.shed. ” 

Now', the first question wdiicli 1 liave to 
address myself to, is the question whether 
there has been n compliance with the section. 
Ill this country it often happens tliat a 
i:>ris(mer is tried in a language wdiich, for 
one reason or another, he understands blit 
indiilerently well and for that rea.^ori as 
w’ell as fer other equally grave reasons the 
intention of the Statute is that at 0 certain 
stage in the case the Court itself shall put 
aside all Counsel, all Pleaders, all witnesses, 
all representatives and shall call upon an 
individual accused, with the authority of 
ihe Court's own voice and take advantage 
of the o3)portnuity wdiich then arises, to 
state in his owm way anything which he 
nriv be. desirous of stating. In the case 
*. 1' an accused who is in no difficulty in 
lunlcrst'mding the proceedings, a question 
addles sed to his Counsel in his hearing and 
an.-,w’cred by Ins Coun.-el in his hearing may. 
perliap.^, be taken in certain circumstances 
a couipli.i-Kc with the section. It is 
not a /ull compliance with tlie section r but 
1 nothing white ver t(' create any more 
trouble tlian is absolutely necessary in any 
c-.s:* of that charactei. What is necessary 
is, that the accused shall be brought face 

face solemnlv with an opportunity yiven 
to him to make 1 statemeni from his place 
ill the dock in order that the Court may 
have tl:e advaniage of hearing his defence 
if he willing to make one with hi*; own 
lips. Now', 1 cannot tnink that the fact 
that tli'iTc w^as a discussion with Counsel 
about the number and nature of the witnesses 
is the same thing at all as what the section 
requires It is inijjoitant also to have 
regard to the time at wdiich this examination 
took place. In the decided cases it has 
been ])oiiiled out that to ask an accused 
for his difence before he has the ivhole 
oi the prosecution evidence in front of him. 
is not a compliance with the seettoh. In 
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my opinion, to ask the accused not at tlie 
beginning of his defence but later on when 
his statements may be subject to heavy 
discount owing to the evidence given in 
his hearing by his own witnesses in the 
meantime, that is not to be assumed to be 
a substantial compliance with the require- 
ments of the section. In the present case 
1 have an instatice not on the side of the 
accused but on the side of the complainant 
of this very matter and it is a very good 
illustration : because in this case much 
difficult}’^ has been caused and much criticism 
has been made, because the complainant, 
whose examination was not finished till 
after the other witnesses for the prosecution 
had been examined, introduced matters 
the value of which might have been taken 
quite differently if they had been introduced 
at the earliest possible opportunity. In 
like manner, an accused who is only given 
an opportunity to state his defence after the 
witnesses called by himself have been 
examined and cross-examined may not 
be in as good a position as if he had been 
invited to make his defence at the proper 
time and before those witnesses were heard. 
The fact that the accused were asked to 
put in written statements, in my opinion, 
is of no great moment for this purpose. 
There is all the difference in the world 
between a written statetnent presumably 
prepared, almost certainly revised, by the 
lawyers appearing for the defence and a 
statement made by the accused himself, 
so that the Magistrate can observe his de- 
meanour and liis manner while he makes 
it and come to his conclusion as to the value 
of his evidence. In this country an accused 
is not allowed to give evidence on his own 
behalf and, in view of this, section 342 is 
of cardinal importance. I say these things 
not because I am desirous of introducing 
any new technicalities or any n, w difficulties 
as regards procedure in the lower Courts. 
I quite appreciate that the Stipendiary 
Magistrates in the City of Calcutta have 
to get through a mass of important and 
difficult work and that some slips are not 
only natural but inevitable. At the same 
time, the question whether a non-com])liance 
with section 342 is fatal to the proceedings 
is a question as to which I am not prepared, 
sitting as I now am, to call into question 
the decisiQR given in the case of Mazahur 


AH V. Emperor (i]. The importance of 
that case is that the learned Chief Justice 
distinctly stated this : *‘On the merits, 
so far as I can see, there is nothing to be 
said in support of this application, but these 
are the words of the section which, in my 
judgment, expressly provide that the Magis- 
trate shall question the accused generally 
on the case at a certain stage in the proceed- 
ings. " It is, no doubt, arguable that the 
words of the section are mandatory, but 
that it does not follow that every non- 
compliance is more than an irregularity. 
In the present case, on the facts, it is also 
argued with great plausibility that if it is 
a proper question to entertain whether 
or not the.se accUvSed have suffered any 
prejudice, the answer should be ip the 
negative. It seems to me highly uiidesirabJt 
that the ruling in the case oiMazaharAUv. 
Emperor (:) should be whittled down 
by a Court which is not entitled to overrule 
it : and I expressly reserve my opinion on 
the question whether that case did or did 
not go too far. That, however, is the 
measure of justice and strictness which 
was meted out to the accused there — and 
T am not going to exact a lower vScalc in the 
j)reseiit case. 

In Mr. 13 . ly. Mittcr's argument there was 
a contention that, whether or not failure 
to comply with the section i^ropcrh^ amounts 
to an irregularity or to an illegality vitiating 
the proceedings depends on the question 
of merits, that is to say, on the question 
whether the accused ])erson has been pre- 
judiced or has not been prejudiced. 1 
must point out that there are some manifest 
difficulties in this view. My duty, I thinkj 
is clear, namely, to follow the decision of 
a Division Bench of this Court and to treat 
this trial as having become illegal from the 
moment when, without compliance with 
section 342, the Magistrate called upon the 
accused to enter on their defence. 

The case is, therefore, sent back to the 
same Magistrate to begin the proceedings 
anew as from the end of the re-examination 
of the witnesses for the prosecution, that 
being the point at which, in my opinion, 
for non-compliance with section 342, the 
proceedings became illegal under the author- 
ity to which I have already referred, 

(i) 71 Ind. Cas. 6i2; 27 C. W. N. 99: 36 C. h f , 
417; 24 Cr. ly. J. 19S 
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Mr. Sanyal must excuse me if I do not 
discuss certain matters which he has men- 
tioned in arguing this part of the case, but 
I have to remember that anything I might 
say at the present moment might seriously 
embarrass one or the other of the parties 
when the proceedings begin afresh in the 
lower Court. 

The result, therefore, is that the convic- 
tions of the accused are set aside and the 
case sent back to the same Magistrate to 
begin the trial afresh from the point which 
I have indicated. 

The fines, if paid, must be refunded. 

The same order is made on the revision 
petition at the instance of the second accused, 
the printer. 

B. N. & w. c. A. Conviction set aside ; 

Case sent back. 


LAHORE HIGH COURT. 

Criminai, Revision No, 5-44 ok i()22. 

January 5, 1923. 

Present: — Mr. justice Harrison. 

DEWA vSINGH, Mukhtar ok KIRPAE 
SINGH — Petitioner 
versus 

EMPEROR— Respondent. 

Criminal Procedure Code {Act V of s, 

250 — Witnesses of complainant not examined — 
Order directing payment of compensation, legality of. 

Though compensation under section 230 of the 
Criminal Procedure Code can be awarded in ex- 
ceptional cases before all the evidence for the com- 
plainant has been recorded, when there are wit- 
nesses present whom the complainant wishe.s to 
roduce, the Magistrate should examine them 
efore passing an order awarding compensation. 

Petition, under section 439, Criminal Pro- 
cedure Code, for revision of the order of 
the District Magistrate, Rawalpindi, dated 
the 22nd November 1922, affirming that 
of the Magistrate, Second Class, Rawal- 
pindi, dated the 23rd November 1921. 

Mr, Shamair Chand, for the Petitioner. 

JUDGMENT. — Though compensation can 
be awarded in exceptional cases before all 
the evidence for the complainant has been 
recorded, when, as here, there w^ere witnesses 
present whom the complainant wished to 
produce, the Magistrate should have ex* 


EMPEROR V, JIYAEAi; BHOI. 

amined them before passing his order awaid* 
ing compensation. I set aside that oidef* 
z, K. 

Order set aside. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

Criminal Revision (Reference) No. 311. 
OK 1922. 

December 16, 1922. 

Present .-—Mr. Hallifax, A. J. C. 
liMPEROR— PRO>ECUTOR 
versus 

JIYALAL BHOI— Accused— 
Opposite Party. 

Criminal Procedure Code (Act V of 1898), s. 
562, applicability of — ‘^Misappropriation ,** mean^ 
ing of — " Cheating,** meaning of -- Penal Code 
(Act XL V 0/1860), ss, 403, 404, 405, 417, 418, 
419 420, 

The word misappropriation ** in section 562 
of the Criminal Procedure Code covers the offences 
punishable under sections 404 and 405 of the 
Penal Code as well as section 403, and the word 
** cheating" covers the offences punishable under 
sections 418, 419, 420, as well as section 417 of the 
Penal Code. [p. 796, col. 2.] 

Emperor V, Bapu liao Maraiha, 4 N, E, R, 18; 

7 Cr. L J 3T9 and Har Nnrayan v. Ramji Das, 
2^ lud. Ca-5 743 12 A. E. J. 465; 15 Cr. L. |. 375, 
referred to. 

Sundaram - Jyyar v. Emperor, 47 Ind. Cas. 658; 
41 M 533; 19 L. J 934 Emperor V, Pal 
Nawaz, 50 Ind. Cas. 854; i L. 612; 22 Cr. L. J. 
150, not followed. 

Reference under section 438, Criminal 
Procedure Code, by the Sessions Judge, 
Raipur, dated the 14th November 1922. 

OEDER.“*"The facts of this case are 
stated as follows in the report submitted 
by the Sessions Judge under section 438 
of the Criminal Procedure Code. '' The 
accused Jailal was convicted under section 
419, Indian Penal Code. He pretended to 
be the servant of tlie malguzar entitled to 
levy dues at the Mungeli Bazar and exacted 
one pice each from four different people. 
He pleaded guilty and his plea that he had 
to get money for his starving child has 
been believed by the Magistrates ; he was 
bound over under section 562, Criminal 
Procedure Code, after the charge had been, 
changed by the Sub-Divisional Magistrate 
from one under section 419, Indian Penal 
Code, to one under section 420, Indian 
Penal Code.'' The learned Judge makes 
no specific recommendation as to the ac* 
tion to betaken by this Court on his xtfioxt ; 
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he meteh’' states that, in liis opinion, the 
order is ille,e:al in that the word cheatin*i'' 
in section 562 of the Criminal Procedure 
Code refers only to the offence made punish- 
ab'e by section 417 of the Indian Penal 
Code and not to an^^ one of those mentioned 
in the three following sections, so that the 
Magistrate could not release the offender 
under section 562 of the Criminal Procedure 
Code, though he would have been justified, 
I I the circumstances, ill passing a sentence 
lhat was a sentence in name onh'. 

The object of the reference, then, 
CJiu only be that this Court should set aside 
the order merely because it is not strictly 
in accordance with the law, and not because 
it has any ill effect or any effect at all on 
anybody and should then proceed to stultify 
itself either by passing a sentence of imprison- 
ment for one day, after having haled the 
accused to Natrpur to show cause why 
his sentence should not be ‘‘ enhanceeP' 
from nothing at all to nothing more, in- 
cidentally relieving him of liabilitx’ to 
a real sentence if he offends again within 
six months, of which he has not complained, 
or else by directing the Magistrate to go 
through a similar farce. It is hard to im- 
agine a more unnecessary or impractical 
proceeding or one involving more unjusti- 
fiable waste of time in at least two Courts. 
A previous somewhat similar reference 
from a District Magistrate in the same 
Sessions Division, in which it was 
expressly admitted that the (juestion 
raised was of academic interest only, was 
returned with the remarks that tUs Court 
is not an academy, but a Couit of Justice 
and a busy one. That would be the natural 
cbiirse in this case also, but the point raised 
may possibly have importance in future 
cases, and as the learned Judge's view of 
it is undoubtedly wrong and others may 
fall into the same error, it may be as well 
to discuss the matter. 

3. The list of offences given in section 
562 of the Criminal Procedure Code is: 

theft, theft in a building, dishonest 
misappropriation, cheating or any other 
ofience dnder the Indian Penal Code punish- 
able with hot more than two years' imprison- 
ment." In Emperor v. Bapu Rao Maratha 
(1). which is mentioned by the learned 

(i) 4 K R. tZ ; 7 Cr. U J* 319. 


Sessions Judge in his reference, Drake- 
Brockman, J. C,, held that, as section 562 
mentioned only two of the four forms of 
theft with which the Indian Penal Code 
deals, it must be interpreted as excluding 
the other two from its scope. The reason- 
ing is inevitable, but it does not apply, nor 
was it meant to apply, to the words '' mis- 
appropriation" -and cheating " which 
a])pear in the same .section. 

-I. There appear to I0 be two very 
cogent reasons lor holding that in i^ection 
1^2 of tho Code of Criminal Procedure 
the Tvord “ niiscpproprinlion" covers sec- 
rioiis 40..* and 4'v. oi the Penal Code as well 
as section .jo;;, and that the word ‘‘cheating" 
cotters sections 41S, <iq:jnd 420 as tvell as 
.section ^17; indeed it appears more coriect 
to say that tliose w^ords weic net n»eant 
to eove»’ sections 40 ; and .{i/ at all, and only 
do so accidentally. As \vas pointed out 
by Mr. Jnstice rig.a:)tt in liar Narciyan v. 
Ranni Das {2), ‘section ^ 17 ol the Penal Code 
rleal^ with an offence puni*^- liable ^vith not 
more than two years’ imprisonment, 'f'he 
offence punishable under section .;o3 comes 
in the .same coteicorv and i! is inipossilile, 
indeed it would be an insult to the Legis- 
lature, to suppo'-'e that Iho'.e two offences 
would have l)een chosen for entirely un- 
necessarv double mention in section 
out of all the offences included in the 
general clause at the end of the list (pjoxad 
above. Restricted to reference to sections 
403 and *^17 ol the Penal Code the words 

misappropriation " and “ cheating" in 
aeotion 562 of the Procedure Code are otiose 
and redundant. In their ordinary meaning, 
which covers the other two forms of mis- 
appropriation and the other three forms 
of cheating they have use and purpose. 
I may add that I can see no reason for 
calling the latter an extended meaning of the 
words, as is done in most of the judgments 
I have consulted on this point ; the former 
is rather an unnatural restriction of tlieir 
meaning. 

5. The second basis for niy opinion in 
this matter is an inversion, if I may make 
it with due respect, of the reasoning by which 
the learned J uclges of the Madias High Court 
arrived at a contrary result in Sundaram 

(2) 23 Ind. Cac. 743; 12 A. L. J. 405* i5 

Cr. I.. J.375. 
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Ayyar v. Emperor (3). It was held 
by Ayling and Phillips, JJ., that a 
wide interpretation could not be given to the 
word cheating'' in section 5f>2 without 
giving an equally wide interpretation to 
the word theft" in the same section 
and that the latter word must be 
restricted to the offence made punishable 
by section 37Q, and cannot be extended 
to cover the offences punishable under the 
three following sections of the Penal Code;, 
as is clear from the specific mention of theft 
in a building (section 380) and the omission 
of the other two varieties of theft in section 
562. 

6. That the word “ theft" at the be- 
ginning of the list of offences in section 562 
refers only to section 379 of the Peiial Code 
is beyond question, and it is equally clear 
that the reason for this is that the second 
offence mentioned in the list is the 
second of the four varieties of theft. That 
is what is laid down in Emperor v. Bapu 
Rao Maratha (i). But it is for that reason 
only that the word “theft" at the beginning 
of the hst is given a restricted meaning in 
this instance, its natural meaning being the 
qffence defined in secti n 37S of the Indian 
Penal Code which covers all the offences 
punishable under the fqur following sections 
of the Code. That leason, however, does 
not exist in the case of the offences of 
dishonest nusappropriation and chea ing 
and the terms describing those offences 
must be given their ordinary meaning, 
that is to say, the offences of dishonest 
misappropriation and cheating, as defined 
in the Penal Code, in their aggravated as 
well as. their simplest forms. 

7, I may add that the learned Judges 
of the Madras High Couit follow a Bombay 
ruling said to be reported in the Criminal 
I^aw Journal, which is not available to me 
and, hat iu he Bahore High Court Mr. 
Justice Martine;’.u held th.^ same view in 
Emperor v. Rah Nawaz (4). No reasons 
for the decision a.e, liowev r, given in the 
last case mentioned wliich is based solely 
ou a previous ru ing of the Cluef Court 
of: the Punjab. cited as reported in a pub- 
Ucatipu described by the letters P. W. I^., 

(3) 47 lud. Cas. 658 j 41 M. 533 ; 19 Cr. 1 ^. J , 
934 > 

( 4 ) - 59 lad. Cas. 854 : i b. 612; 22 Cr. b. J. 


to which also I am unable to reter. The 
records will be returned. 

G. ir. D. Rctiords niumed* 

W. C. A. 


LAHORE HIGH COURT. 

CkiMiNAiv Revision No. 1C19 of 1921. 

July 15, 1922. 

Present: — Mr. Justice Abdul Qadir. 
LAZARUS MEGH NATH-~-Accused 
— ^Appellant 
versus 

EMPEROR — Respondent. 

Crimhial Procedure Code (Act V of 1S98), $, 
183 — Thejt committed during journey — Junsidc* 
Hon — Place of trial. 

Where a theft is committed in a train during 
the course of a journey the offence can, under the 
provisions of section 183 of the Criminal Procedure 
Code, be enquired into and tried by any Court 
having jurisidetion over any part of the territory 
through which the train passed in the course of 
that journey. 

Accused, a Railway Guard, committed a theft in 
a train riuming from Delhi to Bhatinda. He was 
convicted by a Magistrate of the First Class exer- 
cising jurisdiction within the Ferozepore District. 
An appeal was preferred to the vSessions Judge 
and a doubt arose whether he was competent to 
hear the appeal ; 

Held, that inasmuch as a portion of the line 
between Delhi and Bhatinda passed through the 
Ferozepore District, the Sessions J udge of Feroze- 
pore had jurisdiction to hear the apj^eal. 

Criminal appeal referred by the Sessions 
Judge, Ferozepore, with his letter No. 23, 
dated the 21st June 1921, for the orders of 
the High Court with regard to the Sessions 
Judge's jurisdiction to hear the appeal. 

Mr. D. R. Sawheny, for the Petitioner. 

Mr. D. C. Rain, for the Respondent, 

JUDGMENT* — The petitioner in this case^ 
Mr. Lazarus, was a Guard on the North- 
Western Railway. He was with the train 
coming from Delhi to Ferozepore on the 
22nd of December 1920, w^heu some hats 
were stolen from a hat-box, belonging to a 
passenger, which was deposited in the brake- 
van. He was suspected of having stolen 
them and later on, after he was accused of 
the theft, he produced four hats from two 
different places. He was convicted on the 
13th June 1921 by a Magistrate, P'irst Class, 
at Ferozepore. The theft was said to have 
occurred somewhere between Delhi and 
Bhatinda. As a considerable part of that 
line passes through the territory of Patiala 
State, a doubt was felti^ on bi^ aj^eot. ljdbg 
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filed in the vSessions Court at Ferozepore, 
whether the Sessions Judge of Fcrozepore 
had jurisdiction to try that appeal or should 
it have gone to the Political Agent, Phul- 
liian State, who has the powers of a Sessions 
fudge for hearing appeals in criminal cases 
with regard to the offences committed in 
any part of the State territory {vide Noti- 
fications Nos. 515 and 51b I. B., dated the 
17th March 1913). 

The Sessions Judge referred this matter 
to the High Court. On the 9th December 
1921, Mr. Justice Abdul Raoof passed an 
order, calling upon the learned Sessions 
J udge to cucjuire and let this Court hnow 
whether during its journey from Delhi to 
Bhatinda the Railway in (question at any 
timp passed through the Ferozepore District. 
A report, dated 16th May 1922, has now 
been received, showing that the main line 
between Delhi and Bhatinda does pass, 
for about two miles, through a portion of 
the Moga Tahsil of the Ferozepore District. 
On this report it is clear that the appeal 
can be heard by the learned Sessions Judge 
of Ferozepore, under the provisions of section 
iSjj Criminal Procedure Code, as the offence 

is said to have been committed during a jour- 
ney and the train in question passed through 
Ferozepore territory during a part of that 
journey. Thus, the Court at Ferozepore 
has as much jurisdiction as the Court of the 
Political Agent, no matter at what point 
in the course of that journey the said offence 
was committed. 

It is directed, therefore, that the appeal 
may be heard and decided according to law 
by the Sessions Judge of I'erozepore, to 
whom the records will be returned. 

y K, Order aceordiin’ly. 


madras hioh coubi. 

CRiMmAi. Revision Case No. 259 oi- 1922. 
Criminal, Revisio.n PErniON No. 2,>,o 
OP 1922. 

Novemb r 24, 1912. 

Pres n! Walter Schwabe, Rr., 

Chief Justice. 

A, V. SR'.N.VASADU REDDIAR a.nu 
another — Accused — Peiiiioners 

V^fStiS 

GOVINDA GOUNDAN— Com la nant 
— Respondent. 

{Act XL V of iS6o), 5. 


what constitutes — Removal in bona fide assertion 
of yiqht. 

II there is a taking under a colour of right, or, 
in other words, under a bona fide claim, the talcing 
cannot be dishonest or felonious, that is to say, 
it is not theft. It is immaterial whether the claim 
is good or bad. [p. 800, col. t.] 

It may be material in considering, as a question 
of fact, whether the claim was a bona fide claim, 
to consider whether or not there was any right at 
all, because the complete absence of right and 
circumstances, such as the Court would be justi- 
fied in saying could not have led any reasonable 
man to a belief that he had a right, would be cogent 
matter.s to consider in arriving nt the conclusion 
whether the claim was a bona fide claim or not. 
[p. 800, col. I.] 

" A certain kind of long grass growing in a village- 
tank used to be divided among the proprietors. 
One of the latter sold his land to accused. The 
latter asserted his right to a share in the grass 
blit his vendor and the other proprietors denied 
this right. When the grass was being cut, 
accused removed a portion of it, and it was n it 
found that the portion removed vj^as in excess ti 
the share claimed by him : 

Held, that the removal being under a bona 
fide, claim the accused could not be held to have 
been guilty of theft, [p. 800, col. i.J 

FetiLion, under sections 43’) an I 439 of 
the Code of Criminal Procedure, 1^98, pray- 
ing tiie High Court tD revise the judgment 
of the Court of tne Persoual Assistant Deputy 
P'irst Class Magistrate, Cuddalore, in Crimi- 
nal Appeal No. i of 1922, preferred 
against the judgment of the Court of the 
Stationary Second Class Magistrate, Tindi- 
vanam Taluk, in C. C. No. 518 of 1921, 

Messr.s T, Rangachariar and E, F. 
SuMura Reddi, for the Petitioners : — 
The petitioners have been convicted of 
what is called a technical theft, for having 
removed vishal grass, cut and stacked on the 
tank-bed of an irrigation tank in a ryotwari 
village. The vishal grass (long grass used for 
thatching purposes grown on tank-beds), 
was enjoyed in ten shares. The petitioner 
having purchased lands of one of the share- 
holders claimed to have one-tenth share in 
the grass also. In assertion of this claim 
he removed the grass from the tank bed 
which had been cut and stacked by the 
shareholders. There is no evidence to show 
that the petitioners removed a larger quan- 
tity than the disputed claim would warrant. 
Petitioner acted in the exercise of a bona fide 
claim of right. The lower Court took the 
view that the question of bona fides might 
well arise only as between the petitioner 
and the shareholder whose lands he has 
purchased. In this case the aharchUJeri 
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Combined together and resisted the claim 
of the petitioner. It is, therefore, wrong to 
that the question of bona Jiclea will not 
arise as between the petitioners and the 
other shareholders. Unless the claim is 
found to be a mere pretence the Court will 
not convict one of theft. If the removal 
was in the assertion of a bona fide claim of 
right, it is not dishonest and, therefore, the 
essential ingredient of theft, dishonest in- 
tention, is absent and the act does not 
amount to theft. The claim may turn out 
to be well-founded or not, but if the peti- 
tioner bona fide believed that he had the 
right his act will not amount to theft. The 
decision in Suva) Alt v. Arfan AH (i) is an 
authority for tlic proposition that if there 
be any fair pretence of property or right in 
the accused the Court will direct an actiuit- 
tal. I also rely upon the passages quoted 
therein from Sir Mathew Hale’s Iheas of the 
Crown, pages 508 and 509, and Sir Edward 
Hyde’s Pleas of the Crown, Volume II, page 
659. The law of theft stated therein has 
been followed in this country also and that 
there is no material distinction between the 
English Common Law detinition of Lar- 
ceny and the definition of Theft in the Indian 
Penal Code. Harendra Narayan Das v. 
Ramjan Khan (2) See also Hari Bhuimali v. 
Emperor (3) oxiADhirendraMohanGossainx, 
Emperor {^). The petitioners are entitled 
to an acquittal. 

Mr. J, C. Adam, for the Crown.— 
The petitioners cannot be said to have 
acted in the exercise of a bona fide claim of 
right. They went with a large body of men 
armed with sticks in broad day light and 
removed the grass. The manner in which 
a right is exercised is one of the circumstances 
to be taken into consideration in coming 
to aconclusion on tlie question of bona fides. 
The petitioner also removed far more than 
the share which he claimed. The petitioner 
bought the lands with the knowledge of 
the dispute. The facts of this case do not 
support the plea of a bona fide assertion of 
rigut. The petitioners were, therefore, right- 
ly convicted. 

Mr. 5 . f. irinivxsigobiHchxriar, for the 

(1) 36 Ind. Cas. 136; 44 C. 66; 20 C. W. N. 127c; 
1/ Cr. L. J. 456. 

(2) 23 Ind. Cas. 506; 41 C. 433. iS C. W. N. 
397; 15 Cr. L. J. 2()8. 

( 3 ) ::9 C. W. N. 974; 2 Cr. L, J. S36. 

Cas. 794f 14 C. W. N. 4085 xi Cr. 

b. J. M. 


Complainant, Respondent. — The Samu- 
dayam rights in the village are enjoyed 
in ten .shares and these included the 
right to the vishal grass. The first peti- 
tioner claimed to have acquired the right 
by reason of the purchase of lands belong- 
ing to one of the shareholders. TheSamu- 
dayam is an independent and transferable 
right. The shareliolder whose lands the 
first petitioner had purchased did not sell 
his Samudayani right. The petitioner was 
aware that he had no right thereto 
and removed far more than the share to 
which he may in any calculation be entitled 
and deprived the watchman and the cutters 
of the shares to which they were entitled, 
as for their remuneration, in the cut I'isAa/ 
gra.ss. The accused went with a large crowd 
and removed the vishal cut and stacked by 
the shareholders. The circum.stances of 
this case do not support the jfiea of bona 
fidcs at all. The conviction must stand. 

ORDER. — In this case the ist accused, 
a land owner and the 2nd accused, his agent, 
have been found guilty of theft. The facts 
of the case, so far as they are relevant, are 
these. The ist accused bought some 
land from P. W. No. 2. That land is 
situated in a village. There is a large tank 
in that village where there is grown a large 
quantity of vishal grass used for purposes 
of thatching. The land-owners of that vil- 
lage have rights to that grass, and it appears 
to be the custom to allow the grass to grow 
for several years and then cut it and divide 
it, first allowing so much of the cut grass 
to the actual cutters of the grass and so 
much to persons employed to watch the 
grass during the years in which it has been 
growing. There are apparently some ten 
persons entitled to share in this grass. P. 
W. No. 2 was one of them. He having 
sold his land to the ist accused, the ist 
accused claimed, no doubt bona fide, that 
with that land went the right to the share 
of this grass. P. W, No. 2, on the other 
hand, contests that he sold the land without 
this right and that the right is severable 
from the land and, that, although he sold 
the land, he kept the right to the 
grass. In this he has the support 
of the other sharers and it is quite dear 
that he and they intended that the 1st 
accused should have no share whatever in 
that grass. When the reapiag had pro* 
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ceeded for a comparatively short time, some 
three days out of the usual fifteen occupied, 
the 1st accused taking the law into his own 
hands, either went himself or sent the 2nd 
accused with a large body of men with in- 
structions to remove a quantity of the grass 
that had already been cut and stacked. 
Both the accused have been convicted of 
theft and fined. 

Theft is defined in the Indian Penal Code 
thus, '‘whoever, iaten.iing to take dishonestly 
any moveable property out of the possession 
of any person without that person's consent, 
moves that property in order to such taking 
is said to commit theft " and sections 24 
and 23 define the meaning of the word “ dis- 
honestly. " With small, and for the pur- 
iwses of the present case immaterial, varia- 
tions, that definition is a statement of the 
Common I^aw of England as to larceny as it 
existed at the time of the Code. The defi- 
nition of larceny intheComnionEaw of Eng- 
land is correctly stated thus in Archbold's 
Criminal Pleading,* "The wrongful or 
fraudulent taking and carrying away per- 
sonal goods of another from any place, with 
a felonious intent to convert them to the 
taker's own use, and making them perma- 
nently his own property, without the con- 
^nt of the owner." The word " felonious " 
in this definition means that there is no 
colour of right to excuse the act ; and the 
intent" being to deprive the owner, not 
temporarily but permanently of his property." 
In the Penal, Code the word " dishonestly " 
ts^kes the place of the words ** with a felon- 
ious intent," in the English Common law 
definition. If there is a taking under a 
colour of right, or, in other words, under a 
bona fide claim, the taking cannot be dis- 
honest or felonious, that is to say, it is not 
theft. It is immaterial whether the claim 
is good or bad. It may be material in con- 
sideiing as a question of fact whether the 
daim was a fide claim, to consider 
whether ox not there was any right at all, 
because the complete absence of right and 
cifcumstances, such as the Court would be 
justified in saying, conld not have led any 
feasqnable man to a belief that he had a 
rjghtt, would be cogent matters to consider 
ihi arjqiying at the conclusion, whether the 
claim was ^ bona fide daini or not. In this 
case it is to be observed that the learned 
Mngietrate disjKjsed of the. matter by saying 


that the question of hens fM cannot arise 
where the matter affects tl.ird parties. He 
took the view that such question might well 
arise as between the ist accused and P. 
W. No. 2 from whom he bought 
the land, but as there were third parties who 
w^ere also entitled to a share in the grass in 
question, the question <.>f bona fidcs could 
not arise. I have no doubt that tliis is an 
entire misconception of the principles to be 
applied to .such cases. On that alone I 
should be satisfied that this conviction could 
not stand. But, here , I have before me 
all the necessary facts ; indeed they are not 
disputed and I am consequently in a position 
to dispose of the matter. That the ist 
accused claimed a right to a share of this 
grass the^'e can be no doubt, for he claimed, 
it openly. That P. W. No. 2 and other 
sharers meant to prevent him from having 
any share of that grass is equally clear 
and admitted. I am satisfied that he went 
there himself or sent his men to take the 
grass as being his or rather claiming it as 
his. It is suggested that he took so much 
that he could not have been exercising a 
bona fide claim ; but lean not find that from 
an examination of the evidence and the 
findings in this case. In such matters the 
Court cannot go into niceties of calculation 
and arithmetic. It has to look at the broad 
question of whether this was theft and whe- 
ther this man was a thief or not ? The fact 
that he took a large amount of grass which 
under no calculation could be the right 
amount would be a very cogent thing to 
consider ; but, v/hether in taking what he 
did, he made a proper allowance for the 
watchman or whether he allowed the right 
amount in his calculation for the exact 
number of shareholders --considerations of 
that kind are in my judgment entirely out- 
side the purview of the Court considering 
this question. In my judgment this case 
is a case that ought not to have been brought. 
The parties have got their civil rights. I 
do not wish it to be understood 1 that I ia 
any way approve of the high-handed action 
of the ist and the 2nd accused ; but, in my 
judgment, it is quite an erroneous view of 
this case to hold that it is theft. 

On these grounds this revisicu petition 
must be allowed, the coiivicrions mast be 
set aside and the fines refunded. 

v. N. V. Petition allowed^. 
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LAHORE mOH COURT. 

Secx>nd Civil. Appeai. No. 1593 op 1919. 

May 17, 1922. 

Present: — ^Mr. Justice Martineau and Mr. 

Justice Harrison. 

June 6, 1922. 

Present: — Mr. Justice Scott-Smith. 
JWALA SINGH — Defendant — ^Appedeant 
versus 

TEJA SINGH— Peaintiff, SOHAN 

SINGH AND OTHERS — DRFENDANTS^ — 

Respondents. 

Construction of document — Mortgage-deed — Re- 
demption clause — Evidence Act ( / o/ 1872), s. 65 
— Secondary evidence admitted by Trial Court, 
Appellate CourU whether can reject, 

A mortgage-deed contained the following clause : 

''The agreement is that 1 shall redeem the property 
on payment of the above mentioned sum {i.e,, the 
principal money) within three years and shall 
pay interest at the rate of Re. 1-6 per cent without 
objection. The mortgaged haveh shall remain 
in possession of the mortgagee who shall be res- 
ponsible for repairs, etc;" 

Htf/d by the majority (Martineau, J., dissenting), 
that the conditions as to redemption on payment 
of the mortgage-money was complete in itself and 
the mortgagor was not bound to pay interest as 
a condition precedent to redemption. [p. 803,00!. 2.] 

Aulia Khan v. Kanshi Ram, 17 Ind. Cas. 077; 
45 P. R. 1913; 25 P. W. R. 1913; 145 P. E. R. 1913, 
relied upon. 

Per Harrison, /. — ^Where secondary evidence 
is produced before the Trial Court and no objection 
is taken either by the opposite party or by the 
Presiding Officer, it is not open to the Appellate 
Court to reject that evidence, [p. 800, col. 2.] 

Akbur AH v. Bhyea Lai Jha, 6 C. 666; 7 C. E. 
R. 497; 3 Shome E. R. 260; 3 Ind. Dec. (N. s.) 432, 
Kishori Lai Goswami v. Rakhal Das Banerjee, 31 
C. 155 and Chimnaji Govind v. Dinkar Dhondev, 
II B. 320; II Ind. Jur. 342; 6 Ind. Dec. (n. s.) 209, 
relied upon. 

Second appeal from a decree of the 
District Judge, Rawalpindi, dated the 6th 
January 1919, varying that of the Subordi- 
nate Judge, Second Class, Rawalpindi, dated 
the 19th June 1917. 

Mr. Badruddin Kureshi, for Mr. Devi 
Dayal, for the Appellant. 

Mr. Anant Ram, for Mr. Gohind Ram, 
for the Respondents. 

JUDOMERT. 

Banteon, J.— (May 8, 1922)— The plaintiff 
in this case being the successor-in-interest of 
the mortgagor sued to redeem a house and 
claimed to be entitled to do so on payment 
of Rs. 180. The First Court gave him a 

SI 
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decree conditional on payment of Rs. 450 
which sum was reduced to Rs, 80 by the 
learned District Judge, that sum to be 
paid to one Sohan Singh, a subsequent 
mortgagee from J awala Singh, the contest- 
ing defendant. J awala Singh appeals and 
claims Rs. 2,240. 

The facts are that in his plaint the plaintiff 
disclosed one mortgage only as against 
himself effected by Sukhu in the year 18 jo 
in favour of Kalyan Singh, father of J awala 
Singh, and he contended that he was entitled 
to redeem on payment of the principal sum 
secured by this mortgage without the pay- 
ment of any interest. J awala Singh contend- 
ed that not only was he entitled to the 
principal but also to the interest on this 
mortgage of Rs. 180 and also stated 
that he had redeemed a previous mortgage 
of Rs. 50 in favour of one Jai Singh and 
that he was entitled both to the principal 
and the interest on this first mortgage also. 
The questions to be decided are whether 
he is entitled to any sum on this first mort- 
gage and whether he is entitled to receive 
the interest as well as the principal on the 
second mortgage effected in favour of his 
father before the property can be redeemed. 
Plaintiff denies all knowledge of the first 
mortgage and in order to prove its existence 
and the allegation that it had been paid off 
by J awala Singh’s father a copy was produced 
in tho First Court and some oral evidence 
was tendered as to the payment. The 
learned District Judge, holding that although 
no objection had been taken to this copy 
the plaintiff should have fulfilled the neces- 
sary conditions laid down in the Evidence 
Act and should have secured the production 
of the original, disallowed the secondary 
evidence altogether and held that this first 
mortgage was wholly unproved. It has 
been laid down in Akbur AH v. Bhyea Lai 
Jha (i), Kishori Lai Goswami v. Rakhal 
Das Banerjee (2) and Chimnaji Gtyvind v, 
Dinkar Dhondev (3), that when secondary 
evidence is produced in the First Court and 
no objection is taken either by the other 
side or by the Presiding Officer it is not 
open to the Court of Appeal to reject that 

(1) 6 C. 666; 7 C. E. R. 497 ; 3 Shome. E. R| 
a6o; 3 Ind. Dec. (n. 8.) 432. 

(2) 31 C. 155. 

(3) XX B. 320} XX Ind. Jur. 342; 6 Ind. 

(N. 8.) 209 . 
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evidence. Following these decisions 1 find 
that the copy should not have been rejected 
by the District Judge. This merely shows 
that in the year 1870 before the execution 
of the mortgage in favour of Jawala Singh's 
father a previous mortgage for Rs. 50 had 
been effected in favour of Jai Singh. As to 
redemption from Jai Singh nr, as Counsel 
wishes to put it, the purchase of the rights 
of Jai Singh by Kalyan Singh, there is no 
evidence beyond the oral statement of 
one Lai Singh, son of Jai Singh, who says 
that he heard that before his birth his 
father had been paid Rs. 55 by the father 
of Jawala vSingh. On this evidence Jawala 
Singli asks for a finding that because he is 
now in possesvsion of a copy of that document 
he is entitled to payment of the principal 
and interest for 4(1 years. He has not 
gone into the witness-box himself to explain 
how he came by the copy nor has he attempt- 
ed to tender the original mortgagor or rather 
his son to state what he knows about this 
ancient document. There is- some Hindi 
writing on the back of the copy of wliich 
he has put in no transliteration and wdiich 
he has not attempted to prove. It is, in 
my opinion, just as probable and in fact 
more probable that the original mortgagor 
paid off this mortgage if it has been paid 
off, than that Jawala Singh's father did so. 
The evidence of Lai Singh is, in my opinion, 
quite valueless and although it is doubtless 
difficult to produce evidence as to v/hat 
happened or did not happen 40 years ago 
or more, this is not, in my o) 3 inion, any 
reason for allowing a man on the mere 
production of a copy of an ancient mortgage- 
deed to claim the whole amount which 
would be due on that deed, if it be stiU alive, 
and this more especially when he has not 
the original document in his possession. 
In his statement before the framing of 
issues Jawala Singh said vaguely that his 
father had redeemed this mortgage in the 
year 1881. The original, which bears no 
cindorsement whatever, was obta,ined by the 
District Judge from the record-room, it 
being found on the record of an old objection 
in execution, which was made by Jai Singh, 
and all that this shows is that the mortgage 
was alive in May 1870 or six mouths before 
the second mortgage was effected. In 
the absence of any evidence worth the 
name that this first mortgage still subsists 
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and that Jawala Singh has acquired any 
sort of rights under it, I find that he is net 
entitled to any payment on its account. 

The second point of whether interest is 
pa^^able in addition to the principal as a 
condition of redemption depends on the 
interpretation placed upon the following 
words : — 

Auy iknir yeh mukarar kiya ki muhlaf/Jt 
mazktir (/. e., Rs. 180) andar ana tin sal he 
add karke Jakk-ul-rahn karhmga aur snd b 
hisab fi sadi ck rupiya chheanna hila nzar 
ada kar dmiga aur havcli marhuna par qahza 
muriahin ka rahiga aur maranimat shikasf^ 
etc., ba zimma muriahin hogi.'* 

Counsel has quoted many authorities such 
as Mota Singh v. Bishen Singh (4), which 
relates to the question of post diem interest. 
This is not the question here and I am only 
concerned with the meaning of the plain 
words used, for the intention of the parties 
can only be discovered from the words 
which they themselves used . Now, although 
the mortgagor undoubtedly bound himself 
to pay interest, he did so in a clause subse- 
quent to and, in my opinion, disconnected 
from the clause regarding redemption and 
the words in which tlie conditions of redemp- 
tion are laid down are that on payment of 
mubligh niazkur, i.c., Rs. 180, principal, the 
land can be redeemed. It appears to me 
to be useless to argue that busiTiess-men 
usually make the payment of interest a 
condition of redemption or that it is very 
foolish not to do so. The document clearly 
and in definite words says that on payment 
of Rs. 180 the house can be redeemed. It 
is unnecessary^ to discuss what further 
remedy the mortgagee has and how he is 
to set about realising the interest, if any, 
which may be due to him. The deed says 
that the house may be redeemed on payment 
of Rs. 180, and only one interpretation can 
be placed upon these words. 

The amount payable has been altered by 
the addition of the cost of re-building and the 
deduction of the value of the old materials 
r.f the house, and the decision on this point 
is a finding of fact. 

I, therefore, find, agreeing with the learned 
Di.stiict Judge, that the plaintiff is entitled 
to possession of the house on payment of 

(4) 32 Ind, Cus* 82 t; 5 R, 1916; 23 P. W. 
R. 1916. 
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Rs. 80 and that this sum will be paid to Mr. Devi Dayal, for the Appellant. 
Sohan Singh, the puisne mortgagee of J awala ^ JUDSMENr. 

Singh, and would dismiss the appeal with Scott^Smith, J. — {June 6, 1922) — In 

costs. this appeal the Judges who constituted 

Cross-objections were put in by Sohan the Division Bench have differed on 
Singh, but he did not appear hismelf at the a point of law which lias been referred 
hearing nor was he represented by Counsel, to me as a Third Judge under the 
They are, therefore, dismissed. provisions of section 08 of the Code of Civil 

Procedure. The suit out of which the 


Martineau, 3 . —{May 17, 1922).— I agree 
with my learned brother that J awala Singh 
has not proved that his father redeemed 
the property from Jai Singh or purchased 
Jai Singh's rights, and that he is not 
entitled to be paid anything on account 
of Jai Singhs mortgage cf the 13th 
February 1870. 

Blit 1 regret that I am unable to agree 
with my learned brother on the second 
point, namely, the question as to whether 
interest is payable in addition to the princi- 
pal of the mortgage of the 20th December 
1870 as a condition of redemption. In my 
opinion the sentence in which the mortgagor 
says that he will redeem in three years on 
payment of the amount previoush’’ mention- 
ed, that is, the principal, should be read 
along with the sentence immediately follow- 
ing, in which he says he will pay interest at 
the rate of Re. :-6 per cent, and the intention 
of the parties to the mortgage was that the 
mortgagor in order to redeem would have 
to pay interest as well as the principal, 
although the deed was carelessly drafted. 
The deed contains no clause regarding the 
right of the mortgagee to hold the inortgagor 
personally liable for the interest if it was 
not paid, and it seems to me improbable 
that such a stipulation vrould have been 
omitted if the intention had been that the 
property could be redeemed on payment 
of the principal only. 

As the difterejice of opinion arises on a 
point of law, namely, as to the construction 
of the document of the 2(>th December 
1870 by which the property that the plaintiff 
seeks to redeem was mortgaged, T propose 
that, if my learned brother agrees, the 
question whether under the terms of that 
document interest is payable in addition 
to the principal as a condition of redemption 
be referred to a Third Judge ^ under the 
provisions of section 98 of the Civil Procedure 
Code. 

Karrison» J.— 17, 1922) .--I agree* 


appeal arises was one for redemption of a 
mortgage, and the question referred is 
whether under the terms of the deed of 
mortgage of the^ 20th December 1S70, 
interest is payable in addition to the prindpal 
as a condition of redemption. The relevant 
terms of the deed of mortgage are set forth 
in detail in the order of Harrison, J, After 
reading the mortgage-deed and hearing 
what Mr. Devi Dayal has to say on behalf 
of the appellant, I have no hesitation in 
agreeing with the opinion of Harrison, J., 
that under the terms of the mortgage-deed 
interest is not payable in addition to the 
principal as a condition of redemption. 
There are four conditions in the deed of 
mortgage, (i) that within three years the 
mortgage would be redeemed on payment 
of the mortgage-money, Rs. 180, (2) that 
the mortgagor would pay interest at the 
rate of Re. 1-6 per cent : (3) that the mort- 
gagee would rr^tain possession of the mort- 
gaged haveli and (4) that the mortgagee 
would be responsible for rejaairs. All these 
conditions are, ill my opinion, quite distinct. 
The condition as to redemption on payment 
of the mortgage-money is complete in itself. 
The condition as to payment of interest 
constitutes a separate covenant, and I can 
see nothing in the deed which makes it 
obligatory on the mortgagor to pay interest 
as a condition precedent to redemption; 
Every case of this sort must be decided on 
its own merits and the cases cited by Mr. 
Devi Dayal are not in point, AulmKhan 
V. Kanshi Ram (5) was a case in which it 
was held that the covenant to pay interest 
was quite distinct and that redemption 
could be effected on j)ayinent of the principal 
mortgage-money only. In the present case 
also I am clearly of opinion that redemption 
C-in be effected 011 payment of the principal 
mortgage-money only. In accordance, there-r 
fore, with the provisions of section 98 of the 
(5) 17 lud. Cas. 677; 45 P. K. 1913; 25 P. W, R. 

1913; 145 h. R. 1913- 
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Civil Procedure Code the point is decided 
according to the opinion of the majority 
of the Judges who heard the appeal, and the 
appeal is dismissed with costs. Counsel 
has not appeared before me on behalf of 
the plaintiff'respondent. 

Z* Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Second Civil Appeal No. 358-B. 

OF 1921. 

December 16, 1922. 

Present : — Mr. Kotwal, A, J. C. 

SHAMRAO DEWAJl— Plaintiff- 
Appellant 
versus 

PANDURANG and another — 
Defendants — Respondents. 

Transfer of Property Act (I V of 1882), 5.76 — 
Mortgage of land with Sindi trees — Mortgagee, 
Hability of, to account for produce. 

It cannot be said as a rule that Tadi from Sindi 
trees is ordinarily a source of income and that the 
mortgagor of a land on which there are Tadi trees 
can claim any profits on account of Tadi which it 
is possible to tap from the trees. He can, how- 
ever, claim the profits if it is proved that the trees 
were actually tapped in any year. [p. 805. col. i.] 

Appeal from a decree of the District 
Judge, Amraoti, in Civil Appeal No. 91 of 
Z921, dated the 28th April 1921. 

Mr. i?. R. Jaiwant, for the Appellant. 

Mr. Z>. T. Mangalmurti, for the Respond- 
en t. 

JUDGMENT.— The plaintiff sues on a 
mortgage, dated the 28th January 1909, 
the property mortgaged is a field and a 
house. The plaintiff was admittedly in 
possession of the field from the year 1913-X4. 
He pleaded that he was in possession under 
a lease given by the mortgagors on a Makia 
of Rs. 150 a year and that this amount was 
agreed to be applied towards the mortgage- 
debt. The lower Courts have found that 
the lease is not proved and held that the 
plaintiff is to be treated as a mortgagee in 
possession and is bound to account for the 

S ofits of the field. This finding is accepted, 
le dcfaidnnte daimed credit for Ra. 600 


as the annual profits. The lower Courts 
have allowed iHofits at the rate of Rs. 350 
a year. The only issue material to the point 
now for decision is, “ whether the field was 
given to plaintiff on an oral agreement 
to credit Rs. 150 as Makta per year. If not, 
to what amount are defendants entitled to 
get credit ?*' All that the Trial Court writes 
regarding the annual profits is, ‘‘ since the 
mortgagee has kept no regular accounts 
nor there is any evidence that he has used 
his best endeavours to procure sub-tenants 
the defendants can claim a fair occupation 
rent. Had it been proved that plaintiff 
cultivated the mortgaged land and had he 
maintained a systematical account he would 
have been charged the net profits of his cul- 
tivation, but, as he has not maintained any 
account, the ends of justice would be met by 

allowing a fair occupation rent Taking 

all the circumstances into consideration I 
allow Rs. 350 per annum as fair occupation 
rent of the land What the circumstances 
are is nowhere mentioned in the judgment. 

The lower Appellate Court found that there 
were some 500 or 1000 Sindi trees in the 
field which could produce Tadi, and even 
granting that the field is wholly waste the 
trees alone would bring an income of nearly 
Rs. 350. The lower Appellate Court writes 
in this connection : “ The evidence of the 

defendants coupled with the admission of 
the plaintiff of the existence of the Sindi 
trees would show that the estimate of 
Rs. 350 a year as the income allowed by the 
lower Court is not excessive. The first wit- 
ness of the defendant has deposed that the 
Sindi trees themselves would bring in an 
income of Rs. 300 or 400. The second wit- 
ness had deposed that these trees were taken 
on lease by a Dhed for one year for Rs. 300 
and in another for Rs. 350 and that he was 
a partner with that Dhed. The third wit- 
ness has deposed that the Makia of the field 
would be Rs. 400 or Rs.500. Now even grant- 
ing that the field is largely waste as deposed 
by the plaintiff's witnesses, it seems that 
the Sindi trees alone would bring an income 
of nearly the full amount allowed by the 
lower Court and that, therefore, that amount 
is not, in any way, excessive. The learned 
Pleader for the appellant has referred to 
the District Gazetteer according to which 
letting value is only seven times the assess- 
ment. At the same time, however, this 
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can only be considered as an average, 
and in the present case where there 
is an exceptional circumstance, viz., 
the ^ presence of a large number 
of Sindi trees in the field, a much higher 
letting value could be assessed. I, there- 
fore, will not reduce the amount allowed by 
the lower Court''. It may be noted that 
there was no reference in the pleadings to 
the Sindi trees or to there being any income 
therefrom. 

In this Court it is urged by the plaintiff 
that the lower Appellate Court is wrong in 
allowing profits in respect of the Sindi trees 
on the ground that they could produce 
Tadi. The lower Appellate Court seems to 
have assumed that as a matter of course 
Sindi trees can be made a source of income 
on account of the Tadi therefrom. The 
assumption is not justified. Tadi can be 
tapped from Sindi trees only by a person 
lioldiug a license from the Government for 
the sale of Tadi. Such a license is taken 
generally only by persons who are by pro- 
fession dealers in spirituous liquor. It re- 
quires the employment of men specially 
skilled in the art of tapping the trees. I do 
not think that the plaintiff in this case was 
called upon to take a license from the Go- 
vernment and engage in the business of 
tapping and selling Tadi. It is said that 
he could have leased the trees to persons 
dealing in Tadi and holding the necessary 
license. This he could, no doubt, have done, 
but the question is, were there any license- 
holders willing to lease the trees and was 
there any demand for the trees. In my 
ojnnion it cannot be assumed, as a matter 
of course, that there were. Nor was the 
plaintiff bound, as contended, to prove at 
least that he had gone about for license- 
holders. It cannot be said as a rule that 
Tadi trom Sindi trees is ordinarily a source 
of income and that the mortgagor of land 
on which there are Tadi trees can claim any 
profits on account ofTadi which it is possi- 
ble to tap from the trees, though he can 
claim the lease money if it is proved that 
the trees were actually leased in any year. 
It is not suggested that the plaintiff person- 
ally tapped the trees at any time or leased 
them to a third person for tapping. 

I set aside the decree of the lower Appel- 
late Court and remand the case for a fresh 
decision as to the annual profits with ad* 


vertence to the above remarks. Costs in 
this Court will abide the result. 

Decree set aside. 

G. R. D. 


LAHORE mOH COURT. 

Second Civie Appeae No. 2291 of 1921. 
August 3, 1922. 

Present . — Mr. Justice Martineau. 
MUHAMMAD HASSAN— Defendant 
— ^Appeeeant 
versus 

SOHARA and others— Peaintiffs 
— Respondents. 

Registration Act (XV I of 1908), ss. 58, 60 — 
Evidence Act (I of 1872). s, 79 — Certificate of 
registration — Pfoof — Certificate, whether proof of 
execution — Co-sharers — A dverse possession. 

The genuineness of a certificate of registration 
must he presumed under section 70 of the Kvi- 
dcuce Act, and the evidence of the Registering 
Officer is not necessary to prove it. [p. 807, col. i.] 
Section 58 (a) of the Registration Act does not 
require a Registering Officer to endorse an ad- 
mission of execution. Therefore, a certificate 
of registration is not, under section 60 (2) of the 
Act, evidence of such admission even though the 
admission is in fact mentioned in the endorsement. 
Ip. 807, col. 2,] 

Hori Lai v. Thakur Bhagwan Bakhsh^ 34 Ind. 
Cas. 28 1 ; 19 O.C. 23, Rajmangal Misir v. Mathura 
Dubain, 30 Ind. Cas. 576; 13 A. E. J. 88i ; 38 A. i 
and Salimatul Fatima v. Koylashpoti Narain Singhs 
17 C. 903: 8 Ind. Dec, (n. s.) 1147, approved of, 
Ajudhia Prasad v. Jagannath Bakhsh Sin^h, 
38 Ind. Cas. 605 ; 20 O. C. 18, Thama v. Gobind 
Bilal, 9 Bora E. R, 401 and Nittyanund Kiir v. Raj 
Bulluhh Adyapurahit, 25 W. R. 267, diSsSented from. 

Where a co-sharer m possession of joint prop- 
erty has by an overt act shown to his co-sharers 
his intention of holding the property for him- 
self alone, his possession does not cease to be 
adverse to the other co-sharers merely because 
the names of the latter are subsequently entered 
in the revenue papers as co-sharers, [p. 808, col. i.] 
Akhar v. Tabu.. 22 lud. Cas, 805; 45 P. R. 1914; 
105 P. E. R. 1Q14 : 01 P. W. R. 1914, followed. 

Dalip Singh v.Runnia, 29 Ind. Cas. 3 48; 25 P.R. 
1915; 20 P- E- R- 191b; 215 P. W. R. 1914, disting- 
uished. 

Obiter dictum : — The possession of a tenant does 
not become adverse by the mere fact of his repudi- 
ating the tenancy unless his repudiation is accepted 
by the landlord, [p. Sj 8, col. i.] 

Second appeal from a decree of the 
District Judge, Multan, dated the 12th 
June 19551, affirming, exscept as regards 
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Khichiwala well, that of the vSubordinatc 
Judge, I'irst Class, Muzaffargarh, dated 
the 8t}i March 1921. 

Bakshi Tck Chand, for the Ap}>ellant. 

Lala Har Gopal, for the Respondents. 

JUDGMENT. — The land in suit was sold 
to defendant No. 3 in tqk) by Sohara and 
Piara, defendants Nos. 1 and 2, who arc 
entered in the Revenue Records as joint 
owners with the plaintiffs. The latter sued 
for a declaration that they were the sole- 
owners denying that Sohara and Piara had 
any rights in the land, and in the alterna- 
tive they asked for a decree for pre-emption. 
The Subordinate Judge gave them a dec- 
laratory decree in respect of all tin. land 
except the land of the Khichiwala well, 
for which he ga\'e a decree for pre-emption. 
The declaratory decree has been upheld 
by the District Judge, and defendant No. 3 
has preferred a second appeal to this 
Court. 

The plaintiffs and Sohara and Piara 
are the grandsons of Rai Khanan, the 
former owner of the land, the plaintiff’s 
father. Fazal, having been Rai Khanan ’s 
son by one wife and Sohara’s and Piara \s 
father, Wasaya. his son by another wife. 
Rai Khanan died in 1870, and disputes then 
arose between the sons by the two wives, 
the plaiuti IPs father, Fazal, and his brother, 
Karam, contending that Wasaya and his 
brother, Jawaya, were illegitimate and had 
no right to succeed to the property. In 
1871 the Deputy Commissioner decided 
that Wasaya and Jawaya were the legi- 
timate sons of Rai Khanan, and ordered 
that all the four sons of Rai Klianan should 
be entered as owners. No change, liow- 
ever, wasmadein the records till 1S78, when 
an order P-27 was passed by the Tahsildar 
of Alipur, which shows that Fazal and 
Karam again denied that Wasaya and 
Jawa3"a were the legitimate sons of the Rai 
Khanan, while Wasaya and Jwaya asserted 
their legitimac}’ and asked that they might 
be entered in the records as owners along 
with Fazal and Karam. The Tahsildar 
found that Wasaya and Jawaya were in 
possession of only two wells, and ordered 
that they should be entered as co owners 
of the whole property but as being in pos- 
session of onl}" two wells and not of the rest 
of the land. That order was carried out. 
The plaintiffs maintain notwithstand- 
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iiig the mutation effected in accordance 
with the Tahsildar s order of 1878, they 
remained in possession of the land in suit 
adverseh^ to J awaya and Wasaya, and they 
also allege that in 1897 Jwaya, Sohara 
and Piara executed a deed P-i b}" which 
the}" agreed to take certain shares in the 
land of the Khichiw’ala well, Paluwala well 
and Tahliwala well in full satisfaction of 
their claim and gave up all rights in the 
remaining land. 

The Courts beloAv have found the exe- 
cution of the deed P-r to be proved, and the 
first (]uestion is whether there is evidence 
to support that finding. There is no evi- 
dence of the scribe or oi an}' witness in 
whose presence the document was executed, 
but the Courts below rely on the statement 
of one Khuda i^akhsli, who says that the 
seal of one of the attesting witnesses to 
the deed is that of his father, Lai. This 
statement, however, would show onh" that 
Lai attested the deed and is no proof that 
Jawaya, Sohara and Piara executed it. 
Apart from Khuda Bakhsh’s statement 
all that the plaintiff.s have to rel\' on as 
proof of the execution is the vSub-Registrar's 
certificate of registration. The learned 
District Judge has Held on the authority 
of Ajiidhia Prasad \. Jagannalh Bakhsh 
(1) that that certificate is evidence 
of execution, and Mi. liar Gopal who, has 
argued the case for the respondent.s, has 
also referred to I'luuna v. Lovind Bilal (2). 
and N'illyauMJul Kur v. Raj Bidliihh 
Adyapurahit (3). On the other hand, Mr. 
Tek Chand on behalf of the appellant has 
relied on Hori Lai v. Thakur Bhafn^xcati 
Bakhsh (4), Rajmannal Misir v. Maihura 
Dithaiu (3), Suiimalul t'aiima v. Koylash- 
poll Narain SiiiJi^h (6) and sonic older 
inlings, ill which it was held that the cor- 
tilicate endorsed b}" the Registering Officer 
is not evidence of execution. He also 
urges that the Registering Officer has not 
been called nr, a witness and that he is not 
.shown to l;e dead ; but as to this it is 
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sufficient to say that the Registering Officer's 
evidence is not necessary to prove the cer- 
tificate, the genuineness of which is to be 
presumed under section 7c) of tlie Evidence 
Act. The question is what the certificate 
proves. 

Section 00 (j) of the Registration Act 
provides that the certificate shall be admis- 
sible for the purpose of proving that the 
document lias been duly registered iii 
manner provided by the Act, and that 
the facts mentioned in the endorsements 
referred to in section 59 have occurred as 
therein nieutioned. The endorsements men- 
tioned ill section 5c^ are those made under 
sections 52 and 58. Section 52 requires 
only that the day, hour and tiie place of 
presentation and the signature of every 
person presenting a document lor registra- 
tion, shall be endorsed on the document 
at the time of presenting it. Section 58 
requires the following particulars to be 
endorsed on the document, namely, — 

(«) the signature and addition of every 
])ersou admitting the execution of the do- 
cument, and, if such execution has been 
admitted by the representative, assign or 
agent of any person, the signature arid 
addition of such representative, assign or 
agent ; 

(/v) the signature and addition of every 
person examined in reference to such docu- 
ment under any of the provisions of the Act, 
and 

(c) any payment of money or delivery 
of goods made in the presence of the Regis- 
tering Officer in reference to the execution 
of the document, and any admission of re- 
ceipt of consideration, in whole or in part, 
made in his presence in reference to such 
execution. 

Now, it is noticeable that, while clause (c) 
requires the Registering Officer to endorse 
on the document any admission of receipt 
of consideration made in his presence in 
reference to the execution of the document, 
there is no similar provision in clause (a) 
requiring him to endorse an admission 
of the execution, but what he is requiied 
by clause ((?:) to endorse is the signq.turc 
and addition of the person admitting the 
execution. There appears to me to be a 
clear distinction between endorsing the sig- 
nature of the i>ersoa who admits the execu- 
tion and endorsing the fact of the ad* 
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mission being made. Ordinarily, no doubt, 
a Registering Officer does endorse on the do- 
cument the fact that the executant admits 
its execution ; but section 58 does not 
require him to do so, and I think that if it 
had been the intention of the legislature 
to make it obligatory on the Registering 
Officer to endorse on the document an 
admission of execution made by the exe- 
cutant, there would have been a clear 
provision to this effect similar to the pro- 
vision in clause (c) for endorsing an 
admission of the receipt of consideration. 
I hold, therefore, that, as the law does not 
require a Registering Officer to endorse on 
the document on admission of its execu- 
tion by the executants, the certificate of 
registration is not evidence of such an 
admission under section 60 of the Regis- 
tradon Act even if the admission is in fact 
mentioned in the endorsement on the do- 
cument. The certificate on P-i is con- 
sequently under the law no proof that 
J uwa^ a, Sohara and Piara .admitted having 
executed the document, and I find that 
the execution has not been proved. 

The next question is, whether the plain- 
tiff’s possessioti has been adverse to defend- 
ants Nos. 1 and 2. The lower Appellate 
Court has found on the evidence that 
defendants Nos. 1 and 2 never succeeded 
in getting possession of their share of the 
peoperty left by Rai Khanan, and this find- 
ing of fact cannot be contested. Defend* 
ants Nos. i and 2 were no doubt co -sharers 
with the plaintiffs, and I do not appreciate 
the distinction which the learned District 
j ud.gc seeks to draw when he says that 
it would be more correct to call them co- 
licirs than co-sharers, but the plaintiff's 
j'ircdecessors clearly denied the title of 
Jawaya and Wasaya, the predecessors of 
defendants Nos. i and 2, in 1871 after the 
death of Rai Khanan, and again in 1878 
ill the proceedings before tlie. Tahsildar, 
and they asserted their exclusive rights to 
the property o]veuly in the presence of 
jawaya and Wa.saya. 

It is contended for the appellant that 
that assertoin was of no effect, because 
mutation was in spite of it effected in favour 
of jawava and \\ffisayjJ, but I do not agree 
with this contention. There is nothing 
to show that after the mutation the pladn- 
liffs or their predecessors iu any way chao^ed 
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their attitude and recognised the title of 
Jawaya and Wasaya. They continued as 
before in exclusive possession of the land 
in suit, and I do not see how the nature of 
their possession, which became adverse 
when they denied the title of Jawaya and 
Wasaya, can be said to have been changed 
by the mere fact of those persons being 
recorded as co-sharers. Akbar v. Tabu 
(y), which is cited by Counsel for the 
respondents, is a case in point. In that 
case the owner in possession had by an 
overt act shown to his co-sharers that he 
wanted to hold the land for himself alone, 
and it was held that the mere retention 
by the Revenue Officers of the names of his 
co-sharers after the overt act had been 
done did not prevent limitation from runn- 
ing against them and that even a decree 
in their favour, unaccompanied by actual 
effective assertion of their rights and the 
taking of possession of those rights, would 
not help them, 

Mr. Tek Chand has referred to Dalip Singh 
v. Rannia (8), a case in which the persons 
in possession of the land were lessees. They 
had at one time claimed to be proprietors, 
but on the objection of the landlords 
their claim had been rejected by the Reve- 
nue Officers. They remained in possession, 
but it was held that their possession had 
not become adverse and that they had 
not acquired proprietary rights. That case, 
however, is not in point, as the position of 
a tenant is not analogous to that of a 
co-sharer. The possession of a tenant does 
not become adverse by the mere fact of 
his repudiating the tenancy unless his 
repudiation is accepted by the landlord. 

It is urged by Mr. Tek Chand that the 
greater portion of the land was banjar, as 
is remarked in the lower Appellate Court's 
judgment ; but this fact does not appear 
to me to make any difference. The whole 
of the land in suit belonged to Rai Khanan, 
and there is no reason for treating that 
portion which is waste differently from 
the cultivated portion. The title to the 
former must go with the title to the latter 
and when it is found that the plaintiffs 

(7) 22 Ind. Cas. 805 j 45 P, R. 1914 ; 105 P. 
ly, R. 1914 ; 61 P. W. R. 1914, 

(8) 29 ind. Cas. 348 ; 2.5 P. R, 1915 ; 20 P, Iv, 
R, 1916; 21^ P, W» R, 1914, 
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have by adverse possession acquired an 
exclusive title to the cultivated area tbev 
must also be held to have acquired an 
exclusive title to the waste. 

Nothing has been said in argument with 
regard to grounds Nos. 5 and 8. 

I agree with the lower Appellate Court 
that the plaintiffs have by adverse pos- 
session become sole owners of the land 
in suit, and that, therefore, defendants Nos. 
I and 2 were not competent to sell it to 
defendant No. 3. The appeal is accordingly 
dismissed with costs. 

2. K. Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

Second Civie Appeae No. 215-B of 1921. 

November 23, 1922. 

Present: — Mr. Prdeaux, A. J. C. 

SAMPAT AND ANOTHER— Defendants 
Nos. 3 AND 4 — ApPEI,I,ANTS 
versus 

MOTILAL AND OTHERS — PLAINTIFFS & 
Defendants Nos. i and ? — Respondents. 

Agreement to sell — Consideration paid— Vendee 
in possession — Registered deed not passed- Vendee, 
whether can resist vendor* s suit for possession. 

Where a person agrees to sell his property to 
another who is already in posses.sion and who has 
paid the purchase-money but there is no registered 
deed of sale, the vendee can surressfully resist a 
suit for possession by pleading that there has been 
in his favour an agreement to sell the property 
whether the time for filing a suit for specific per- 
formance has expired or not. [p. 810, col. 2.] 

Venkatesh Damodar Mokashi v. Mallappa 
Bhimappa ChikhalH, 66 Ind. Cas. 868; 24 Bom. L. 
R. 242; (1922) A. I. R. (B.) 9; 46 B 722, followed. 

Gangahisan v. Tukaram, 2 Ind. Cas. 244; 5 N. 
L. R. 70, Jai Ram v. Balkrishnadas, 3 N. L. R. 
72. Jeyram v. Ganpati, 17 C. P, L. R. 19, cited. 

Appeal against a decree of the Fir5t 
Additional District Judge, Akola, date^d the 
22nd March 1921 in CivH Appeal Ni». 250 
of 1920. 

Mr. / 4 . V. Khare, for the Appellants. 

Dr. H. S, Gout and Messrs. G G. Hatwalne 
and M. g. Niy ogi, for the Respondents. 

JUDGMENT. — ^The present appeal is filed 
by defendants Nos. i and 2. Second App^^al 
No, 232-B of 1921 is filed by the plaintiff. 
Both appeals arise out of the same decision 
and this judgment will, therefore, dispose of 
the two. 
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Thf* plf»int^fl’s story is, that the father of 
the defendant No. i sold a half share in 
Survey No. 14Q and a third share in Survey 
No«:. 64 and of Mouza Goregaon 
Khurd, Taluq Akola, to the plaintiff's father, 
Hiralal, bv a registered sale-deed dated Qth 
April 1886 (Exhibit P-20I. Garni, the father 
of defendant No. i, also mortgaged his house 
with Hiralal in 1889. Tn May IQ07 the 
defendant No. t and the father of the second 
defendant, Motiram, purchased the property 
from the pkinhff's father and Rs. 370 were 
paid in cash. No sale-deed wa«5 executed, 
but the plaint^'ff's father, the present 
defendant No. 4, returned the sale- deed of 
1886 and the mortgage-deed of 1889 to the 
buyers and executed a receipt on 13th May 
giving the terms of the transaction. 
The only thing retained bv the plaintiff's 
father was a fourth share in the mango trees 
of Survey No. 149. Possession was given 
to the defendants in pursuance of the agree- 
ment evidenced by the receipt. The plain- 
tiff's father and uncle, who was a party to 
the sale, brought Suit No. 299 of 1907 on the 
file of the Subordinate Judge, Akola, asking 
for cancellation of the sale and for possession 
of the fields in dispute. That suit was dis- 
missed. The present suit has been brought by 
the plaintiff claiming possession of the half 
share in Survey No. 149 and two-thirds share 
in Survey No. 64, contending that the de' 
fend ants are not entitled to retain possession 
of this property, as their title is not supported 
by a registered deed of sale. It is also stated 
that as regards the plaintiff’s own share 
his father and uncle did not sell on account 
of legal necessity. It is stated that 
the land in suit fell to the plaintiff's fat liter’s 
share in family partition. Defendant N0.3 
happens to be in possession of pot hissa No. 

3 in Survey No. 149 and has, therefore, been 
added as a party. The plaintiff also claimed 
damages at Rs. 200 a year for three years 
commencing from 1917. 

For the defence it was pleaded that as 
under the sale the defendants were put in 
possession of the property, being given the 
title-deed, their possession could not now be 
disturbed, the aliena.tion being bindins- on 
the plaintiff as the transactions took place 
for the benefit of the plaintiff’s family and 
in the ordinary course of business. The 
former suit is mentioned and it is pleaded 
that the present is ns judicata. Mesne 


profits for the year 1916 17 were said to be 
Rs. 50 and in two succeeding years the crops 
were said to have failed. Defendant No 3 
admitted to be in possession of pot hissa No, 
2 of Survey No. 149, 

In the Trial Court the suit was dismissed, 
the Judge holding that the decision in the 
earlier case bound the plaintiff and that he 
could not question the sale of May 1907, as 
the defendants were put in possession in 
pursuance of the sale. 

On appeal by the plaintiff, the lower 
Appellate Court holds that the sale could 
only have been made by a registered instru- 
ment, as the value of the property was over 
Rs 100; that the unregistered receipt (Exhi- 
bit D*4) v'as a mere agreement to purchase 
immoveable property in future, and that tlie 
defendants could not resist the plaintiff's 
claim for poss#=‘Ssion of the fields in suit, as no 
title passed to them in the absence of a re- 
gistered sale-deed, and though the? defendants 
could have set up by way of defence a right 
to claim specifle performance, if that right 
subsisted, yet as in the present case time 
prevented such a suit being brought, the 
sale could not be pleaded in a suit for eject 
ment. The decivSion in the former case w'as 
held not to bar the present suit. P'ollowing 
the case of Gan?,abisan v. Tttkaram (i) 
the Judge directed defendants Nos. ito3 to 
p'lt the plaintiff in possession of the land 
Oil recei])t rt Rs. .570 which was admit- 
tedly re^'eive:’ by the plai»5ti*^'s father under 
the unregistered receipt on the 13th May 
iiy: 7 . As already stated, against that decision 
the present two appeals have been Sled 
and I will deal with tUe deiendants' appeal 
first 

In the former suit in this Court it was held 
that the defendants were entitled to rely on 
the contract of sale, and the receipt itself 
and the endorsement on the original deed 
of sala by which the plaintiff's father got the 
property were admitted in evidence, action 
being taken under the Stamp Act to get them 
stamped. It has to be remembered that 
when that receipt and endorsement were 
executed the Transfer of Property Act was 
not in force in Berar and oral sales were per- 
missible. Should however, there be a deed 
of sale over Rs 100 of value, it was essential 
that the document be registered. Here the 

{i) z Ind. Cas. 244 ; 5 N< R« 70. 



INDIAN CASES. 


[19*3 


Sir, 

SAMPAT V MOTILAL. 


contention is, that the receipt and the en- 
dorsement constitute really a deed of sale 
and. therefore, as the documents uere exe- 
cuted their non-registration is fatal to the 
defendants’ case. I do not think I am bound 
by the decision come to By my learned pre- 
decessor in the former case. The translation 
of the receipt passed by Ganesh Prashacl 
and Sheo Prashad states: “We have got a 
sale-deed for Rs. 150 executed by your father 
and a mortgage-deed for Rs. 100, dated i6th 
May i88q, and the date of the sale-deed is 
9th April i88b. You have this day paid to 
us Rs. 370 in cash in respect of the sale- 
deed and the mortgage-deed through Vithal- 
das Aubaram Marwadi, and we have received 
that amount. There are four mango trees 
standing in Survey No. i<^9, we shall be tak- 
ing one-fourth share of this together with 
the produce and trees. Nothing now re- 
mains to be received from you in respect of 
the sale-deed and the mortgage-deed. Prom 
this da}’’ we have ceased to have any right to 
the properties in respect of which the sale- 
deed and mortgage-deed were executed, 
except to the one-fourth share of the trees 
and the produce.” Now, is this a sale-deed? 
It seems to me to recite a settlement as re- 
gards the former sale-deed and the mortgage- 
deed. By it the executants compounded 
their claim on the mortgage-deed and gave 
up their claim to the fields, retaining the 
four mango trees. It is in the handwriting 
of Ganesh Prashad himself. The endorse- 
ment on the sale-deed (Exhibit D-3) shows 
that the matter was settled. It seems to 
me that the receipt can be interpreted merely 
as a receipt for the money showing the settle- 
ment of the mortgage, a settlement in which 
the question of the fields was to be brought 
in. The document does not pretend, by 
itself, to convey title and I think it may be 
fairly argued that, there being no instrument 
of sale as regards the fields and the house, 
the question of registration does not arise, 
and an oral sale being permissible at that 
time complete title passed to the defendants. 
On the facts of the case there is no doubt. 
The evidence is conclusive. It is, that the 
plaintiff's father and uncle in 1907 sold the 
property which the plaintiff now seeks to 
recover. It is contended for the appellants- 
defendants that they can, even if their 
claim for specific performance is time-barred, 
use that cMm as a shield against the present 


attack made on their title, while for the 
respondent-plaintiff Jai Ram v. Balkrishna^ 
das (2) Gan^abishan v, Tukaram, (i) and 
Jcyram v. Ganpati (3) are relied on. In a 
recent case, Venkaiesh Damodar Mokashi v. 
Mallappa Bhimappa Chikkalki {4), it was 
held that where a person agrees to sell his 
property to another who is already in posses- 
sion and who has paid the purchase money 
but there is no registered deed of sale, the 
vendee can successfully resist a suit by the 
vendor to recover possession of the property, 
although the time has passed within which 
the vendee could have sued to get a sale-deed. 
The principle enunciated in that case can be 
applied here. It seems to me that when the 
vendee is in pos.session and has paid the 
purchase money, in a case of this nature he 
can plead this. It is a valid defence that the 
plaintiff has agreed to sell the property 
whether the time for filing a suit for specific 
performance has expired or not. It would 
be, in a case like the present, manifestly 
unfair to allow a plaintiff to oust the buyer. 
I, therefore, hold that, even assuming that 
the receipt and endorsement constitute the 
sale-deed inoperative because it was not regis- 
tered, yet the defendants have a valid answer 
to the plaintiff's claim for possession. I 
agree with the lower Appellate Court that 
the question of res judicata does not arise. 
This disposes of the defendants’ appeal. 

Upon the finding 1 have come to, it is un- 
necessar}^ to deal witli grounds Nos. i, 2 and 
3 of the plaintiff’s memorandum of appeal. 
Though not finding a place in the memoran- 
dum of appeal, it has been argued for the 
plaintiff that his father and uncle could not 
transfer his share in the fields. There was 
an issue on this point : ''Whether the re- 
conveyance was made in the course of the 
business of the family and is it binding 
on plaintiff,” but no decision has been come 
to on it by the Courts below. The question 
is, whether the plaintiff as a member of a 
united family can sue to recover the whole 
of the jjroperty sold, leaving the defendants 
to bring a case for partition, or can sue to 
recover his own share in the property sold, 
his claim being based on the ground that 
there was no legal necessity for the transfer 

(2) 3 N. L. R. 7.;. 

(3) 17 C. P. ly. R. 19 . 

(4) 60 Ido. Cas, 868 ; 24 Bnin. L. R. 242; (1932) 
-A. L R. (B.) 9; 46 B, 722, 



INDIAN CASES, 


Vol. ?i] 

KANSHI RAM V, SHAH NAWAZ, 

of his share, II the evidence shows that the 
transaction was on account of the family 
business of money-lending, then it is clear 
that the plea cannot avail him. It is admit- 
ted that the plaintiff's family were agricul- 
turists and money-lenders and it has to be 
settled whether the settlement, the mortgage 
and the sale and the whole transaction taken 
as a whole was or was not one in the ordinary 
business of the family. As this question 
is not determined, I must remand the case 
for a finding on this point by the lower 
Appellate Court. A finding will be come 
to on the record and the case re-submitted 
hy the ist of November. Objections to the 
finding are to be filed by the T5th of Novem- 
ber and the appeal will be heard on the 23rd 
of November next. 

G, R. D. Case remanded. 


LAHORE mOH COURT. 

Srvond Civil, Appeal No. ii2«S of 3919. 
June 30, 1922. 

Present' — Mr, Justice Harrison. 

KANSHI RAM— Defendant--- 
Appellant 
versus 

SHAH NAWAZ and other, Plaintiffs 
AND SULTAN MUHAMMAD and another 
Dependents- - Respondents. 

Punjab Tenancy Act (.V VI of 1^87). 5. 4 (5) — 
MnqartifLir, vAieihcr tenant. 

A maqa/ridav of the Atlock District is a tenant 
and not an inferior jiropriclor 

Maya Pa*, v. Mahk AuUa Khan, jop. R. i8c)6 
Rev., foliowetl. 

Gauhra v. Har Hhm, 1 *. R. io<»5: .p P. L. R. 
igo^: 5.^ P. W. K. referred to. 

Sauan Sinyh v. Jajar Khan, Jud. Cas. .fo^; 
30 V. R. 1012 ; 7 P. W. R . ; I ^ P. L. R. 1912, 

ilistinguishetl. 

Second appeal from a decree of the 
District JudRe, Attock at Campbellpur, 
dated the 3rd February 1917, reversing 
that of the Munsif, First Class, Pindigheb, 
District Attock, dated the 4tli April iqib. 

Mr. Bhagat Ram Puri, for the Appellants. 

Mr. G, S. Salariya tor Mr. M. L. Puri. 
for the Respondents. 

JUDGMENT. — The only quasHoa argued 
:a this appeal is whetlier a muqarridar of 
the Attock District is a tenant or an inferior 




prepiietor, the facts being that two muqar. 
ridars had exchanged their houses in the 
abadi of the village and the plaintiiT land- 
lord had objected. Counsel relics on passa- 
ges in Maya Das v. Malik Aulia Khan (i), 
Gauhra v. Har Bhaj (2) and Sawan Singh v. 
Jafar Khan (3), Gauhra v. Har Bhaj 
(2) relies on an earlier and ex- 
haitslive judgment of Maya Das v. Malik 
Aulia Khan (i) and merely says that it is 
enough to say that the muqarridar’s status 
is fixed by custom only and that it is some- 
what higher than that of occupancy tenants 
and somewhat lower than that of full pro- 
prietors. From this Counsel argues that 
inasmuch as he comes above all occupancy 
tenants the muqarridar must be classed as 
the lowest of the adna maliks or as a malik 
qabza. This, however, is not the view 
in the judgment which states the whole 
question exhaustively. At page 45* the 

position is laid down as follows : 

“ That a muqarridar is a tenant and not 
an infenor proprietor is, I think, set beyond 
doubt by the quotations that I have 
already made. A tenant {vide section 4 (5) 
of the Tenancy Act) is a person who holds 
land under another person, and is, or but 
for a special contract would be, liable to pay 
rent for that land to that other person. A 
muqarridar holds the land which is subject 
to his right under the proprietor to whom 
he pays a fixed lent." The judgment goe.s 
on to hold that a muqarridar has special 
privileges which are denied to any occupancy 
tenant and that in claiming succession to 
a muqarridar it is not necessary to show 
that the common ancestor of the claimant 
and the deceased ever cultivated the land . 
Smvan Singh v, Jafar Khan (3) merely 
with the rights of the malik qabsa, and it is, 
I think, absolutely clear that the muqarridar 
must be held as the chief of tenants, and 
not as the lowest of malik qabza. the essential 
difference being explained in the ruling 
from which I have quoted. I, therefore 
dismiss this appeal with costs. ’ 

Z. K. 


, T. „ o , dismissed. 

( 1 ) TO R. R. 1896 Rev 

(3) 13 In.l Cas. 403 ; 39 p. r. . - p ^ 

R. lora ; 13 I>. J,. R . i9ta, ' ■ ' 

• J^g« of lo p. R. ~ 
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PESHAWAR JUDICIAL COMMISSIONER’S 
COURT. 

Second Civie Appear No. 106-44 op 1922. 

January, 10, 1923. 

Present: — Mr. Pipon, J. C. 

RAHIMUDDIN and another — 

ApPEEEANTwS 

versus 

SHAHBAZ KHAN— Plaintiff- 
Respondent. 

Custom — House tenants — Permanent right of 
residence — Hoti (Mardan) — Non-payment of rent 
— Long possession — Presumption — Open assertion 
of right of permanent residence — Appeal, second — 
Concurrent finding of fact. 

In the village of Hoti, house tenants, who have 
built houses themselves, cannot be evicted from 
those houses by persons who have no other interest 
except ownership of the site. [p. 812, col. i.'J 

Where a tenant is not able to show that the house 
occupied by him was built by his ancestors or re- 
built by himself, the mere fact that he has never 
paid rent or delivered manure or even rendered 
certain definite and special services, is not enough 
to establish a permanent right of residence in the 
house. In cases of this kind, mere length of posses- 
sion cannot be held to operate as prekription and 
the presumption is that the tenant’s possession is 
permissive, •'p. 813, col. i.j 

There can be no question of any title to permanent 
tenancy adverse to the landlord unless such title is 
openly asserted and the right of the landlord to evict 
the tenant is definitely challenged, fp. 813, col. 1.] 

A concurrent finding of fact .should not be upset 
in second appeal without good reason, [p. 812, 
col. 2. 1 

Further appeal from an order of the Divi* 
sional Judge, Peshawar, dated the 26th 
June 1922, varying that of the Sub- Judge, 
Mardan, dated the 12th April 1922. 

Sardar Raja Singh, for the Appellants. 

ORDER. — In this case a decree for eject- 
ment from a house situated in Hoti has been 
passed against the appellants on the suit of 
the plaintiff, a Pathan proprietor of the vil- 
lage, who is admittedly the ground landlord 
in respect of the site covered by the house. 
It may be taken as established by case law 
that in the village of Hoti house tenants who 
have built houses themselves, cannot be 
evicted from those houses by persons who 
have no other interest except ownership of 
the site. The appellants contended, in 
resisting .the suit, that they and their ances- 
tors had built the house in question. This 
is the first point argued on appeal. It is 
admitted,, however, that, as shown by the 
settlement house enumeration of 1870, the 


1X9*3 

original kotha in this house was built by the 
ancestors of the ground landlord and 
not by the ancestors of the defendants. 
The defendants, however, contended that 
they had re-built the house some 45 years 
ago. As regards this contention, we have 
the concurrent finding of two Courts that 
they did not re-build it, but that they 
have done nothing more than ordinary 
repairs. This finding of fact is challenged 
on appeal. But following the general 
practice of this Court, I should be slow 
to upset a concurrent Qnding of fact without 
good reason. I cannot see in this case any 
good reason to do so. The witnesses 
produced by the defendants to show 
that they had re-built the house were 
obviously worthless. The report of the 
Second Commissioner, which was accepted 
by both parties, sJiows that the value of the 
timber is only Rs. iii and the value of the 
walls Rs. 25. I agree with the learned Di- 
visional Judge in thinking that this argues 
that no extensive re-building operations were 
ever carried out. As he has pointed out, the 
building started as a kacha building and is 
now practically in the same condition. As 
against this, the learned Counsel for the 
appellants has urged that in the house 
enumeration papers of 1870 there was 
clearly only one kotha whereas there are 
now two. This fact does not seem to me 
to be of great importance or to prove 
definitely that the house was ever re-built 
as alleged. So far as regards this point, I 
agree with the finding of the two Courts 
below that the house must be treated as one 
built by the ground landlord and merely 
kept in repair by the tenants. 

The appellants then fall back upon a sepa- 
rate position which is that, even if the house 
be regarded as originally built by the ground 
landlord, the tenants have nevertheless 
established a permanent right of residence 
as tenants by prescription including non- 
liabilfty to ejectment. It appears to me 
that this is a position essentially difficult 
to maintain. Mere non-payment of rent 
is in these cases of very little value as show- 
ing any right to permanent residence. In 
many cases no actual rent is paid by tenants 
of thij class except such incorporeal rent 
as is illustrated by a general position of de- 
pendency upon the ground landlord as one 
of the village proprietors. It is not sufficient 
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for a tenant to show that he has not actuall}^ 
delivered cash or even manure, or has not 
rendered certain definite and specified ser- 
vices, as his position as a temporary tenant 
may equally well be illustrated by the mere 
fact of recognizing a certain feudal depend- 
ency upon the landlord. I fail to see in cases 
of this kind how mere length of possession 
under such conditions can be held to operate 
as prescription. There can be no question 
of any title to permanent tenancy adverse 
to the landlord unless such a title is openly 
asserted, and the right of the landlord to 
evict the tenant is definitely challenged. 
There is a presumption in these cases that 
possession is pormisvsive. It is argued by the 
learned Counsel for the appellants that the 
plaintiff himself corroborates the defendants^ 
allegation by the fact that he attempted in 
his plaint to ascribe the tenancy to tenure 
of agricultural land hy the defendants in 
the capacity of tenants, whereas, as a matter 
of fact, the defendants were never tenants 
of agricultural land owned by the plaintiff. 
The plaintiff indeed alleged that the defen- 
dants' possession was not more than 10 
years old, I am unable to see, howev^er, 
that the fact that the plaintiff exaggerated 
the strength of his own position in the plaint 
lends any colour to the view that the defen- 
dants were holding otherwise than as per- 
missive tenants liable to eviction. As it is 
certain that the original house occupied by 
them was one built by the plaintiff's ancestor, 
they must be held to have come in originally 
as' his tenants and dependents with the usual 
liability to eviction which attaches to a te- 
nant who has not built the house himself. 
There is no evidence whatever to show that 
at any period their status became altered or 
that at any specified time they set up a title 
to a permanent right of residence as opposed 
to one dependent upon the will of the land- 
lord. As their possession must be held to be 
permissive, the argument based upon pres- 
cription must fail. 

On the above findings the suit, so far as 
regards possession of the house, must clearly 
succeed and I must maintain the finding of 
the lower Appellate Court. I, therefore, 
reject this appeal. 

N. K. Appeal rejected. 


LAHORE HIGH COUBf. 

Civil Miscellaneous No. 430 of 1921. 
(Civil Appeal No. 933 of 1921.; 

J une 27, 1922. 

Present: — ^Mr. Justice Abdul Raoof. 

NANAK CHAND and others-— 
Petitioners 
versus 

SAJJAD HUSSAIN and others- 
Respondents. 

Civil Procedure Code (Act F of iQoS), O.KLi, 
r. 19 — Appeal dismissed for default — Application 
for restoration — Sufficient cause. 

When a Judge for any reason orders a case which 
i.s put down in the day's list for hearing to be put 
lower in the list he is not bound to give notice to 
the Counsel engaged in other cases. 

Counsel are expected to be present within the 
compound of the Court if they have any case in 
the day's list. 

Where an application for re-adinission of an 
appeal which had been dismi‘?sed for default alleged 
that the petitioner’s Coun.sel had been unable to 
appear owing tcv the fact that an earlier case was 
put lower in the list without notice to him and 
his case was called much earlier than was expected : 

Held, that this was not sufficient cause within 
the meaning of (). XLI, r. 19 of the Civil Pro- 
cedure Code for re-admission of the appeal. 

Application under Order XUI. r. 19, 
Civil Procedure Code, on behalf of the ap- 
pellants for restoration of Civil Appeal 
No. 933 of 1921. 

Dr. G. C, Narang, for the Petitioners. 

Dr. Muhammad Iqhal, for the Respond- 
ents. 

ORDER. — This appeal was dismissed for 
want of prosecution on the i8th October 1921. 
This application is made for restoration 
mainly on the ground stated in paragraph 
(2) of the petition which runs as follows:— 

‘‘ That an important case in which Pandit 
Sheo Narain and Mr. Noad, Government 
Advocate, were engaged was fixed at No, 3, 
but was without the consent of the appellant's 
Counsel and without notice to him, put down 
lower in the list, so that the above noted 
appeal was taken up much before the ex- 
pected time in the absence of the petitioner's 
Counsel." 

There is no rule laying down that where a 
Judge for any reason orders a case, which 
is before him for hearing, to be put down 
lower in the list he must give notice to the 
Counsel of the parties in other cases. On 
the other hand. Counsel are expected to be 
present within the compound of the Court 
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if they have got any case in the list. It is 
admitted that the Counsel for the appellants 
was not in the Court compound when 
case was called for hearing. Having 
regard to the present practice regulating the 
hearing of cases the plea put forward by the 
petitioner, if accepted, would bring the work 
of the Court to a standstill. On principle 
I must refuse to accept this application. I 
accordingly reject it with costs, as the oppo- 
site party is represented by Counsel and 
opposes the petition. 

z. K. Application rejected. 


LAHORE HIGH COURT. 

Second Civie Appeal No. 2226 of 1918. 

July 15, 1922. 

Present: — Mr. Justice Broadway and 
Mr. Justice Abdul Qadir. 

The Firm SAWAN MAL-GOPI CHAND, 

THROUGH PHUNI SHAH, SON and 

Representative of GOPI CHAND, 

DECEASED — PLAINTIFFS 

—Appellants 

versus 

SHIV CHARAN DAS— Defendant- 
Respondent. 

Companies Act (VII of 1913), s. 28 — Transfer 
of shares — Articles of Association, 

A share-holder in a Company has an absolute 
right to transfer his shares and the transfer is 
complete as soon as the parties sign the deed of 
transfer. 

Bahadur Singh v. Syam Sunder Tag, 23 Ind. 
Cas. 900 : 36 A. 365 ; 12 A. L. J- 629, referred to. 

The Articles of Association of a Company pro- 
vided that the Company could decline to register 
a transferee of its shares without assigning any 
reasons and that so long as a transferee's name 
was not registered the transferor would continue 
the owner of the shares ; 

Held, that the Articles of Association of the Com- 
pany were meant to safeguard the interests of 
the Company and could not affect the right of a 


share-holder to transfer his .shares or determine 
the rights and liabilities of a share-holder and his 
transferee inter se. [p, 815, col. 2.] 

Second appeal from a decree of the 
District J udge, Rawalpindi, dated the 20th 
April 1918, affirming that of the Subordi- 
nate Judge, Second Class, Rawalpindi, dated 
the 2nd July 1917. 

Mr. M. S. Bhagai, for the Appellants, 

Babu M. N, Mukerji, for the Respondent. 

JUDGMENT. — A firm, known as Sawan 
Mal-Gopi Chand, sold 20 shares of the Lahore 
Bank, Limited, worth Rs. 2,000 to Shiv 
Charan Das, on the 12th or 13th September 
1913. They had paid only Rs. 100 to the 
Bank on account of the said shares up to 
that time and a sum of Rs. 8 was due to 
them as divided. They sold the shares 
for Rs. 80 only and it was agreed that the 
defendant would be entitled to receive the 
dividend. A deed of transfer was duly 
executed and signed by the parties and was 
made over to the defendant to enable him 
to have his name registered in the books 
of the Bank in place of Sawan Mal-Gopi 
Chand. In November 1913, however, the 
Bank failed and went into liqui- 
dation before the transferee had presented 
his deed of transfer to the Bank and thus 
the shares continued to stand in the name 
of Sawan Mal-Gopi Chand as before. It may 
be mentioned that the sum of Rs. 80 had 
not been paid by the defendant at the time 
of the transfer. In October 1916 about 
three years after the above transaction, 
Sawan Mal-Gopi Chand brought a suit 
against Shiv Charan Das for the recovery 
of Rs. 80 as the price of the shares sold, 
and for establishing that the defendant was 
liable for any demands that the liquidators 
of the Bank may make from the person 
owning the said shares. The sui was des- 
cribed as one for specific performance of a 
contract. The defendant denied having 
entered into the contract and pleaded that 
the suit was barred by time and that 
the contract could not be specifically per- 
formed. The Trial Court held that the suit 
was witliin time, but that the transfer of 
the shares was not complete, because it 
required the sanction of the Bank and that, 
therefore, the contract could not be speci- 
fically enforced. The plaintiff appealed 
against this decision and the learned District 
Judge upheld the decision of the Court of 
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first instance and dismissed tlie appeal. 
The plaintiffs have now preferred a second 
appeal to this Court and we have heard Mr. 
M. S. Bhagat on their behalf and Mr. M. N. 
Mukerji for the respondent. It was noticed 
that the memorandum of appeal was in- 
} ufiiciently stamped and the appellants 
have made good the deficiency. 

It has been found as a matter of fact 
that a deed of transfer selling the 20 shares 
was drawn up between the parties and 
handed over to Shiv Charan Das, He has 
failed to produce that deed in Court and 
Ihe production of secondary evidence as to 
that deed has, therefore, been permitted 
and it is proved that the transfer did take 
place. The only point in dispute in the 
case is, whether in the eye of the law this 
transfer amounted to a complete transaction 
binding on the parties or not. Mr. Bhagat 
draws our attention to section 44 
old Act VI of 1882, which corresponds to 
section 28 of the present Indian Companies 
Act VII of 1913, and provides that the 
shares of any member in a Company shall be 
moveable property, transferable in manner 
provided by the Articles of the Company. 
The Articles of Association of the Lahore 
Bank, Limited, are on the record, and pro- 
vide for a transfer of the shares in the Com- 
pany in a form prescribed in Article 30* 
urges that the shares were transferred by 
his clients according to law and nothing 
further remained to be done by them. He 
relies on a note given under section 34 of 
Mr. Ranga Chariars' Indian Companies Act, 
which says that the transferor is only bound 
to execute a valid transfer and hand it to the 
transferee and that there is no warranty 
on his part that the Company will accept 
the transferee, nor is the transferor under 
any obligation to get the transfer registered. 
He argues, therefore, that, according to 
this test, the contract as between his clients 
and Shiv Charan Das was quite complete 
and, though it was open to the Company 
to refuse to register the name of the trans- 
feree in place of the transferor, such refusal 
could not render the sale incomplete. He 
goes on to say that if such refusal had taken 
place and the Bank had given any reasons 
for its refusal it would have been open to 
the defeadant to apply to a Court and to 
have the reasons examined, or if he had 
paid the money and the Bank had refused 


to register his name, perhaps he could sue 
for its refund, but he could not say that 
the contract was in any way incomplete. 
Counsel refers to Bahadur Singh v. Syam 
Sunder Tag [i) wliich is a case where certain 
shares in a Company were sold by A to B, 
who, instead of paying the price in cash, 
executed a bond for it in favour of A. The 
transferee then applied for registration and 
the transfer was refused by a person who 
described himself as the Chief Manager of 
the Company, but was one apparently who 
had no authority to refuse registration of 
the transferor s shares, under the Articles 
of Association. It was held in that case 
that as the said Chief Manager’s refusal to 
register this transfer was improper, it could 
not be said that the Company had refused 
to register the shares, and B was, there- 
fore, held to be liable on the bond 
he had executed for th price of the shares. 
It is urged that the present case is stronger 
than the Allahabad case referred to above, 
because here the Bank has never refused to 
register the transfer and would probably 
have registered it, if the transferee had 
promptly presented an application for the 
substitution of his name for the transferor. 
Mr. Mukerji in reply lays stress on the 
terms of Articles 28 and 29 of the Articles 
of Association of the Lahore Bank, Limited, 
which provide that the Company may de- 
cline to register a transfer of shares without 
assigning any reasons therefor, and that 
the transferor shall be deemed to remain a 
holder of such shares until the name of the 
transferee is entered in the register in respect 
thereof. He contends that, under such 
circumstances, it could not be said that 
the ownership of the shares had completely 
passed to the defendant, simply because 
the deed of transfer was executed. It is, 
however, obvious that the Articles above 
alluded to are meant to safeguard the in- 
terests of the Banking Company and to 
give it an occasion to reject any transferee 
of whom it disapproves, but they are not 
meant to affect either the right of a share- 
holder to transfer liis shares, which is abso- 
lute, nor can they d terraine the rights and 
liabilities of a share-holder and liis trans- 
feree inter se. The Bank has never refused 

(i) 23 Ind. Cas. 900; 36 A. 365; 12 A. L* J. 
629. 



INDIAN CASESj 


(192^ 


816 

G 0 V:ND V. AXA^T^ 

regist r th se shire- and, what is more, 
the defendant has not given the Company 
any opportunity of refusing to register this 
transfer or registering it. 

Under these circumstances the defendant 
can hardly be allowed to take advantage 
of his own omission to present the deed of 
transfer promptly to the Bank and to say 
that because it was not presented ^o the 
Bank, therefore, the contract be ween Inm 
and the plaintiff's firm became a nullity. 
We hold that the contract was complete 
on the day that the deed of transfer was 
signed by both parties and that by virtue 
of that the defendant stepped into the shoes 
of the transferor and became an owner of the 
20 shares in the Company in his place, with 
all the advantages and disadvantages attach- 
ed to tha': status. If all had gone well he 
would have secured a dividend of Rs, 8 to- 
bi^n with, and might have got further 
dividends if the Company had continued, 
but as the Company has come to grief, he 
incurs the liabilities which his predecessor- 
in-interest would have incurred regarding 
these shares. We tliink the suit wa> not 
properly described as one for specific per- 
formance of a contract. The contract was 
complete and no specific performance can 
be ordered under the circums.ances but we 
grant the plaintiffs a decree for Rs. 80 which 
the defendant was bound to pay as soon as 
the deed of transfer was handed over to 
him, and hold that by virtue of the 
transfer that he obtained from Sawan Mal- 
Gopi Cliand, the defendant became the 
owner of the 20 shares standing in the name 
of the latter in the books of the Lahore 
Bank, Limited, with all the rights and obli- 
gations attached to those shares. 

We, therefore, accept this appeal with 
costs. 

z. K. Appeal accepted. 


NAGPUR JUDICIAL COMMISSIONBR’S 
COURT. 

Miscei^laneous Civie Appeal No. 6 of 
1922, 

December 4, 1922. 

Present A — Mr. Batten, J. C. 

GOVIND-Non-Appijcant— Appellant 
versus 

ANANT— Applicant— Respondent. 

Probate and Administration Act ( V of 1881), .S5 
56, 57 — ** Fixed**, meaning of — Railway employee 
stationed for twenty years at one place — Place 
of residence, whether fixed — Deceased, leaving 
moveable property — Application for Probate — 
Jurisdiction 

The word ‘fixed" in section 56 of the Probate 
and Administration Act docs not mean “perma- 
nent." [p. 817, col. i.l 

An employee of a Railway Company had, for 
twenty years prior to his death, been stationed at 
a station on the Railway and resided there in 
Railway quarters : 

Held, that he had a fixed abode within the 
meaning of section 5(> of the Probate and Ad- 
ministration Act at the station, although he 
was liable to be transferred from there to another 
station, [p. 817, col. i.] 

A District Judge has full discretion to entertain 
an application for Probate if the deceased has left 
some moveable property within his jurisdiction, 
[p. 817, col. 1.] 

Appeal from a decree of the District 
Judge, Saugore, in Miscellaneous Judicial 
Case No. ii of 1921, decided on the 20th 
October 1921. 

Mr. M. B. Kinkhede^ R. B., for the Appel- 
lant. 

Mr. G. I. Subhedar, for the Respondent. 

JUDGMENT. — This is an appeal against 
the order of the District Judge, Saugor, 
granting Probate of a nuncupative Will 
made by Chintaman Krishna Gangpule 
to An ant Hari Bhide. The deceased Chinta- 
man was a Railway Guard, stationed at 
Bina,* and the applicant Anant Hari as 
Railway servant was admittedly a very 
great friend of his for the last 20 years ; 
the non-applicant-appellant is the de- 
ceased's nephew who resides at Bomaby. 

The first ground of appeal is, that the 
District Judge, Saugore, had no jurisdiction 
to entertain the application for Probate. 
Chintaman had been stationed as a Railway 
Guard at Bina for 20 years where he occu- 
pied quarters in the Railway lines. When 
he died he was in possession of the furni- 
ture of his quarters. The Distrirt Judge 
has held that, on the date of his death, 
Chintaman had no fixed place of abode 
at Bina, because he waa liable to be tcaa$« 
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ferred. I am unable to agree with the 
District Judge; the deceased’s residence 
had been fixed at Bina for 20 years. 
“ Fixed ” cannot possibly mean “ perma- 
nent, ” because no one in this world can be 
said to have a permanent place of abode ; 
every body is liable to be transferred from 
his place of abode or to transfer himself 
to another place of residence. It is clearly 
a case where Chintaiiian’s fixed abode within 
the meaning of section 56 of the Probate 
and Administration Act was at Bina where 
he died, and the District Judge had no 
power under section 57 of the Probate and 
Administration Act to refuse to entertain the 
application. Moreover, apart from the 
question of fixed abode, he had, under that 
section, full discretion to entertain the 
application, because the deceased had left 
some moveable property at Bina and the 
discretion was wisely exercised because 
all the witnesses about the Will resided at 
Bina. This ground of appeal, therefore, 
fails. 

The remaining grounds of appeal call 
in question the finding of the District Judge 
that the nuncupative Will had been proved. 
This is not a case of disinheritance ; the 
deceased’s heirs are his sons and he has 
not disinherited them. The nuncupative 
Will was only a Will in the sense that he 
appointed Anant Hari to be the guardian 
of the person and property of his minor 
sons in preference to the non-applicant, 
his nephew. Neither the nephew nor the 
applicant could possibly gain any personal 
advantage. It has been proved beyond 
doubt that the person who was telegraphed 
for when the deceased was seriously ill was 
Anant Hari, which strongly supports the 
fact that he was the deceased’s close friend ; 
the nephew was not telegraphed for. The 
three witnesses who speak of the nuncu- 
pative Will were undoubtedly present at 
the death-bed of Chintaman, and 1 can see 
no possible reason for disbelieving their 
evidence. They agree in all imiDortant 
points, and the only conclusion that can 
be come to is, that the deceased expressed 
a wish that Anant Hari should take charge 
of the children and their property. 

There is one somewhat unsatisfactory 
feature of the case, namely, that when the 
nephew first came to the place the witnesses 
made no mention to him of the nuncupative 
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Will, but one of the witnesses explains this 
satisfactorily by saying that they were 
unaware that the nephew was not acting 
in concert with Anant Hari. I agree with 
the District Judge that the evidence of the 
witnesses must be accepted as in the main 
true. There is nothing improbable in the 
deceased appointing his close friend to be 
the guardian of his children and their prop* 
erty. 

The appeal is dismissed with costs, 
w. c. A. Appeal dismissei^ 


LAHORE HIGH COURT. 

Civil. Revision Petition No. 278 op 1922. 
March 31, 1922. 

Present: — Mr. J ustice Broadway and 
Mr. Justice Abdul Qadir. 

Haji BAKHSH ILAHI— Petitioner 
versus 

Haji ABDUL RAHMAN and another 
— Respondents. 

Arbitration Act {TX of 1899), ss. 4, 8 (2)— 
Civil Procedure Code (Act V of igoB), s. -17 — Com* 
promise not embodied in decree — Arbitration — JRe- 
ference — Order under s. 8 (2) of Act — Appeal. 

Parties to a suit for accounts entered into a 
compromise, whereby they agreed to a prelimi- 
nary decree being passed in accordance with 
the compromise. The petition of compromise 
also provided that one of the parties would 
have a certain share in the profits of a 
particular contract and that the ))rofits would 
be determined by the certificate of a firm of 
Chartered Accountants. It was further provided 
that any dispute relating to this share " of the 
profits w^ould be referred to arbitration under the 
provisions of the Arbitration Act. A preliminary 
decree was passed as to past accounts and the 
petition of compromise was attached to it, but no 
mention whatsoever was made of the clause relating 
to the sharing of the profits of the contract, a.<» 
the compromise expres«ly provided that this 
matter would be entirely distinct and separate, 
from the rest of the compromise. When the. 
accounts of this contract were about to be audited 
the party entitled to a share in its profits 
iiisivSted that it had a right to be represented 
at the audit. The other party denied this 
right ; w^hereiipon the former claimed to refer the 
matter to arbitration, nominated its arbitrator, 
called upon the other party to nominate its 
arbitrator and on its failure to do so made an 
application to the District Judge under section 
8 (2) of the Arbitration Act. The District Judge 
held that there was a valid submission to arbitra- 
tion and made an order under the section ; 

Held, (i) that it could not be said that the pro- 
ceedings related to the execution of a decree, 
within the meaning of aectioa 47 thfe GiVil Pro. 
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cedure Code, inasmuch as the decree pass 'id in 
the suit for accounts did not relate to the matter 
now in dispute ; [p. 819, col. 2. 1 

(2) that, therefore, no appeal lay from the order 

of the District Judge ; [p. 819, col. 2.J 

(3) that the petition of compromise being signed 
by both parties amounted to a valid submission 
to arbitration within the meaning of section 4 of 
the Arbitration Act; [p. 819, col. 2.] 

(4) that the clause relating to the matter in 
dispute not having been embodied in the decree 
in the previous suit, advantage could still be taken 
of it ; [p. 820, col. i.J 

(5) that a dispute had arisen relating to the 
matters dealt with by this clans? of the compromise 
and the order of the District J udge was not, there- 
fore, ultra vires, [p. 820, col. i.J 

The definition of submission in section 4 of 
the Arbitration Act covers an agreement to refer 
future disputes as well as the reterence, the refer- 
ence amounting to delegation of authority to the 
arbitrator, [p. 820, col. i.] 

Dhanpatmal Diwanchand v. Kishinlal Indraj, 
35 Ind. Cas. 536 ; 10 S. L. R. i, relied upon. 

Petition for revision of an order of the Dis* 
trict Judge, Delhi, dated the 31st July 1921. 

Bakhshi Tek Chand and Mr. Ghiilam 
Rasul, for the Petitioner. 

DalaMo^i Sugar, R. S., for the Respond- 
ents. 

JUDGEMENT. — ^This appeal has arisen 
out of an application filed by Haji Abdul 
Rahman and Ata-ul-Rahman against Haji 
Bakhsh Ilahi, C. I, E., of Delhi under section 
8 (2) of the Indian Arbitration Act, IX of 
1899. The circumstances which led to 
this application being made are briefly these. 
Haji Bakhsh Elahi, together with the 
petitioners and other relatives of his, was 
carrying on business in partnership. Dis- 
putes arose between the parties which re- 
sulted in a suit being filed by one of the 
partners, Haji Muhammad Taqi, against the 
other partners in which it was prayed that 
the partnership be dissolved and accounts 
taken. During the course of those pro- 
ceedings a petition was put in, signed by 
the present petitioners as well as all the 
other parties to that suit, and in this peti- 
tion a compromise was detailed. Para- 
graph 2 of that petition dealt with the 
matter now in dispute and in paragraph 3 
of that petition, it was specifically stated 
that this was to be regarded as an entirely 
separate matter from the matters referred 
to in paragraph 4 to the end. Finally, it 
v/a$ prayed that a preliminary decree be 
passed in the terms of this petition. Accord- 
lagly, the Court passed the preliminary de- 
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cree and to it attached this petition in its 
entirety. The preliminary decree was follow- 
ed by a final decree which dealt with the 
dissolution of the partnersnip and rendition 
of the past accounts. Ko reference what- 
ever (\'as made to the subject matter of 
paragraph 2 of that petition. 

Now, sub-clauses {e) and (/) of the second 
paragraph of that petition referred to a 
certain contract between Haji Bakhsh Elahi, 
C. 1. E., and the Imperial Tobacco, Co., and 
it was agreed that Haji Abdul Rahman 
and Ata-ul-Rahman, the present petitioners, 
were to be entitled to a three-annas nine- 
pies share in the profits arising out of the 
said tobacco contract. The amount was 
to be ascertained for each year ending on 
the 31st day of December, three months* 
grace being allowed for the payment. It 
was also agreed that during the continuance 
of the said contract the present petitioners 
would not directly or indiicctly cany on 
or be interested in any business of a nature 
competitive with that carried ou by the 
other jjarties to that suit. It was fuither 
agreed that “ any disputes arising in connec- 
tion with the said share of such profits 
shall, if the parties are unable to settle 
the same, be referred to airfitration in ac- 
cordance with tlie provisions of the Indian 
Arbitration Act of 1899.'* In sub-clause (/ ) 
it was laid down that the accounts relating 
to that tobacco contract were to be kept 
separate and were to be audited annually 
on notice to the present petitioners by a firm 
of European Chartered Accountants, whose 
certificate as to the profits was to be re- 
garded as final and binding. 

Now, the first payment due under this 
arrangement, was payable on the 31st of 
December 1920, and on the 7th of February 
1921. Haji Abdul Rahman, etc,, wrote to 
Haji Bakhsh Elahi asking for the amount. 
On the nth of February 1921, Haji Bakhsh 
Elahi replied saying that the accounts had 
not been completed for the year and notify- 
ing the fact that Messrs. Meugens Peat and 
Co., Chartered Accountants, had been ap- 
pointed to audit the accounts, llaji Abdul 
Rahman then, on the 17th of F'ebruary^ 
replied asking to be informed of the date 
when the audit was to commence, as they 
wished to be represented at the audit. Haji 
Bakhsh Elahi replied to this, saying that they 
were not eatitled to be present, cmi oa the 
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26th ol February 192X, Ilaji Abdul Rahiuan 
at once claimed to be entiticd to reicr 
the dispute to arbitration and nominated 
an arbitrator. Correspondence then en- 
sued and, ultimately, on the 29th of March 
1921, Haji Abdul Rahman and Ata-ul- 
Rahman filed this present application under 
section 8 (2) of the Arbitration Act. Haji 
Bakhsh Elahi opposed this application on 
various grounds. The learned District 
Judge settled nine issues arising out of the 
pleadings and decided that a dispute had 
arisen and that there had been a valid sub- 
mission to arbitration within the meaning 
of sections 4 and 8 of the Arbitration Act 
and directed that the parties were to nomi- 
nate their arbitrators by a fixed date, i.e., 
19th of August 1921. Against this' order 
Haji Bakhsh Elahi has come uji to this 
Court through Mr. Tek Chand. 

It has been contended by Mr. Tek Chand 
that an appeal is competent, inasmuch as 
these proceedings related to the execution 
of a decree, and, therefore, fell within the 
purview of section 47, Civil Procedure Code. 
In the alternative, he contended that if an 
appeal was not competent the matter should 
be treated as a revision. Mr. Moti Sagar, 
for the respondent, contended that no appeal 
was competent inasmuch as the present pro- 
ceedings did noc fall within the purview 
of section 47, Civil Procedure Code, and, fur- 
ther, an order of this nature should not be 
examined in revision. The first point to 
decide is whether the proceedings fall within 
the purview of section 47. Mr. Tek Chand 
contended that the petition filed in ihe suit 
for accounts was a compromise wiiich had 
been given effect to by the Court and em- 
bodied in the decree, which qua the condition 
of the past accounts of the partnership was 
a preliminary decree which in due course 
was made final. Inasmuch as the petition 
or compromise in its entirety had been 
attached to that preliminary decree a 
part of it, he contended that the comprotiv’se 
qua this part of the dispute me?gea in the 
preliminary decree and that, therctore, either 
by its omission from the final decree this 
portion ol the compromise was rejected by 
the Court or the preliminary decree was 
preliminary only qua the past accounts and 
was a final decree in relation to paragrapli 
2 (c) and (/) of the compromise. He, there- 
fore, contended that any disputes that might 
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arise under paragraph 2 (e) and (/) were to 
be decitled by a Court executing that decree, 
being a matter relating to the execut'oa 
of the decree. 

Mr. Moti Sagar, on the other hand, con- 
tended that the preliminary decree in which 
this compromise was embodied qua para- 
graph 2 (d) and (/), even if a decree, was only 
a declaratory decree, declaring the rights 
of the parties and was incapable of execu* 
tion. He contended, therefore, that any 
infringement of these rights, as declared 
by that decree, would give rise to a cause 
of action entitling the injured party either 
to bring a suit cr to take action under the 
Indian Arbitration Act, but that the decree 
itself could not be executed. After a care- 
ful consideration of the arguments advanced 
on both sides we are of opinion that the con- 
tention of Mr. Moti Sagar must prevail and 
that tbe question now before the Court is 
not one relating to the execution of any de- 
cree and that, therefore, section 47, Civil 
Procedure Code has no application and r.o 
appeal is competent. 

IS ext conies the question whether we shoul'l 
take up this matter on the revision side. 
As to this, Mr. Tek Chand contended that 
there was no valid submission within the 
meaning of section 4 of the Arbitration Act, 
He contended that the petition or compro- 
mise when it was embodied in the decree, 
declaratory or preliminary, ceased to have 
an independent existence apd that the rights 
of the jiariies were henceforward regulated 
by the terms of that decree, and that, as 
the parties had not signed the decree, there 
was no agreement in writing signed by the 
parties to refer any future disputes to ar- 
bitration and that, therefore, the Court 
below had no jurisdiction to entertain the 
application under section 8 (2) of the Arbi- 
tration Act. On the other hand, Mr. Moti 
Sagar contended that the compromise hav- 
ing duly been signed by the parties and 
filed in Court amounted to a valid subrnissicn 
which was not affected by its subsequent 
incorporation in the preliminary decree and 
lhat on the arising ol any dispute the parlies 
could take advantage of the provisions to 
refer to arbitration. Mr. Tek Chand also 
contended that even under the Arbitration 
Act when an agreement had been entered 
into to refer future disputes, before a 
valid reference to arbitration could be made^ 
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it was necessary for both sides to again agree 
to make a reference relating to the actual 
dispute. In this view, however, we are 
unable to agree. The definition of sub- 
mission in section 4 of the Arbitration Act 
appears to us to cover a contract to refer 
as well as the reference, the reference amount- 
ing to delegation of authority to the arbi- 
trator. In this view we are supported 
by Dhanpatmal Diwanchand v. Kishinlal 
Indraj (i). The question remains whether 
the incorporation of the compromise in its 
entirety in the preliminary decree passed 
in the suit for accounts affects the agreement 
to refer so as to make its operation cease. 
The point is one not free from difficulty 
and no direct authority has been brought 
to our notice. 

After a careful consideration of the cir- 
cumstances which led to the passing of that 
preliminary decree it seems to us that it 
was not intended to pass any decree relating 
to the matters embodied in paragraph 2 (e) 
and (/) of the compromise. It is obvious 
that no preliminary decree could have been 
passed affecting these matters. The peti- 
tion itself prayed for the passing of the pre- 
liminary decree. '' In paragraph 3 of that 
petition it was specifically declared that 
the matters referred to in paragraph 2 were 
to be regarded as entirely separate from 
the matters to be referred to in the subse- 
quent paragraph 3. Instead of embodying in 
the preliminary decree only those portions 


We, therefore, dismiss the petition, but in 
the circumstances leave the parties to bear 
their own costs in tliis Court. 

2. K. Petition dismissed. 


LAHORE HIGH COURT. 

Skcond Civiu Appeal, No* 205 op 19 ?2. 
June 12, 1922. 

Present: — Mr. Justice Campbell. 
Mussammat HUSSAIN , through 
MALAWA RAM — Puaintifp — Appeeeant 
versus 

Musammat SUNARAN — Defendant 
Respondent. 

Muhammadan Law — Widow — Possession in lieu 
of dower, 

A Muhainmadan widow whose dower remains 
unpaid is entitled to retain possession of the prop- 
erti(.‘s of her husband which she obtained lawfully 
without force or fraud even though without the 
consent of, or any agreement with, the husband or 
his heirs, [p. S22, col. i.] 

AmanaUun'iiissa \ , Bashir-un'nissa, 17 A. 771 

A. W. N. (1895) 7; 8 Ind. Dec. (n. s.) 374, 
Hamtra Hibi v. Ztihaida Bibi, Ind. Cas. 87* 38 
A 581 at p. 588; 14 A. L. J. 1055; 21 C. W. N. i; 
18 Bom. L. R. 999; 31 M. E. J. 799; 20 M. E. T. 
5 ^' 5 ; 4 b. \V. 602; (1916) 2 M. W. N. 551; I P. E. 
'^•57;25C. E. j. 317; 43 I. A. 294 (P. C.). 
Bebee Bachun v. Sheikh Bamid Hossein, 14 M. I. 
A. 377; 17 W. R. 113; 10 B. E. R. 45; 2 
J' 3 Sar.P. C. J.39;2 oK.R. 
628, Muhammad Karim- Ullah Khan v. Amani 
Begam, 17 A. 93; A. W. N. (1895) 10; 8 Ind. Dec. 
(N. s.) 385, Bani,:an Ah Khanv, Asghari Begam, 
i> Ind. Cas, 405; 32 A. 563; 7 A. E. J. 614, referred 


of the petition or compromise which related 
to the past accounts, the Court passing the 
decree merely noted that the petition was 
to be attached to the decree sheet as a part 
of it. We, therefore, think that as a matter 
of fact the matters now in dispute between 
the parties were never embodied in any 
decree and that, therefore, the agreement 
in paragraph 2 {e) to refer to arbitration 
was one of which advantage could be taken 
by either party. It seems to us that dis- 
putes have arisen between the parties relat- 
ing to the matters involved in \e) and (/) of 
paragraph 2 and that, therefore, the order 
of the Court below cannot be held to be 
ultra vires. 

In our opinion the District Judge had 
jurisdiction to deal with the application 
and we do not think we would be justified 
in interfering with his order in revision. 

'(i) 33 lad. Cas. 33S ; 10 S. E. R* f • 


^ Second appeal from a decree of Addi- 
tional District Judge, Jullundur, dated the 
5th Febtruary 1921, varying that of the 
Jumor Subordinate Judge, Jullundur, dated 
the 13th May 1920. 

Eala FaJdr Chand, for the Appellant. 

Tala Badri Das, R. B., for theRespondent 

JUDGMENT. — The suit out of wUch 
this second appeal arises was by the sister of 
RahmatAli Shah, deceased, against his widow 
for possession by partition of half of a house 
owned by Rahmat Ali Shah. The suit was 
resisted on the ground that the widow was 
entitled to retain possession until pavment 
of her dower of Rs. 5,000. The First ''Court 
decreed the suit, but the finding was reversed 
on appeal and the suit was dismissed bv rhe 
District Judge. 

Tlie following are the learned District 
judge's findings.— The defendant widow's 
dower was fixed at Rs. 5,000 and was not 
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paid. She has been in possession of the 
house ever since the death of her husband 
who was the owner of it. The house was 
purchased by Rahmat Ali Shah in the name 
of a third person, Dhanpat Rai. After Rah- 
mat Ali Shah's death Dhanpat Rai exe- 
cuted a deed declaring that Rahmat Ali 
Shah was the actual purchaser. The con- 
tention by the plaintiff that after Rahmat 
AK Shah's death Dhanpat Rai had put the 
plaintiff and the defendant in possession 
of the house jointly was not proved. 

In these circumstances the learned Dis- 
trict Judge held that the defendant was 
entitled to retain possession of the house 
until her dower-debt was paid and he referred 
to paragraph 162 of Wilson's Anglo-Muliam- 
madan lyaw, the first part of which reads 
as follows: — When a widow is in possession 
of the undistributed property of her de- 
ceased husband, having obtained such pos- 
session lawfully and without force or fraud, 
and her dower or any part of it is due and 
unpaid, she is entitled against the other 
heirs of her husband to retain such possession 
until her dower-debt is paid." 

The question in second appeal is whether 
the learned District Judge has interpreted 
and applied correctly the provisions of 
Muhammadan Daw relating to a widow's 
lien on her deceased husband's property 
as a creditor for dower. 

Counsel for the plaintiff-appellant relies 
upon a decision published as Amanat-im- 
nissa v. Bashir-un-m^sa (i) and upon a 
pronouncement by their Dordships of the 
Privy Council in Hamira Bihi v. Zuhaida 
Bibi (2) on the law of dower. The first 
named authority undoubtedly is in favour 
of the plaintiff, but it has been dissented 
from in several subsequent rulings as will be 
shown presently. In Amaymt^un-nism v. 
Bashir-un-nissa (x), a previous Privy 
Council judgment, Bebee Bachim v. 
Sheikh Hamid H ossein (3), which is 
the basis of what has been quoted above 
from paragraph 162 of Wilson’s Anglo- 

(1) 17 A. 77 : A. W. N. (1895) 7 ; 8 Ind. Dec. 
(N. s.) 374. 

(2) 36 Ind. Cas. 87; 38 A. 581 at p. 588; 14 
A. L. J . 1055 ; 21 C. W. N. I ; 18 Boni. L. R. 999 ; 
31 M. I.,, J. 799 : 20 M. I4. T. 505 ; 4 D. W. 602 ; 
(1916) 2 M. W. N. 551 ; I P. D. W. 57 ; 25 C. D. J. 
517; 43 1. A. 294 (P- C.). 


Bat 


Muhammadan Daw was interpreted to mean 
that if Muhammadan widow, entitled to 
dower has not obtained possession lawfully, 
that is, by contract with her husband, by 
his putting her into possession or by her 
being allowed, with the consent of the heirs, 
on his death to take pesrsession in lieu 01 
dower, and thus obtain a lien for her 
dovv^er, she cannot obtain that lien by tak- 
ing possession adversely to the other heirs, 
if property to the possession of which they 
and she in respect of her share in the 
inheritance are entitled. 

In Hamira Bibi v. Zubaida Bibi {2) the 
precise question now under consideration 
was not in issue but in a paragraph dealing 
with tiie Muhammadan Daw on dower it 
was stated. “ The dower ranks as a debt 
and the wife is entitled, along with other 
creditors, to have it satisfied on the death 
of the husband out of his estate. Her right, 
however, is no greater than that of any other 
unsecured creditor, except that if she law- 
fully, with the exi)ress or implied consent 
of the husband, or his other heirs, obtains 
possession of the whole or part of his estate, 
to satisfy her claim with the rents and issues 
accruing therefrom, she is entitled to re- 
tain such possession until it is satisfied." 

In a subsequent judgment by the same 
Judges who delivered I. D. R 17 All. 77 
[Amanai-un-nissa v. Bashir-un-Nissa (i)] 
reported at page 93 of the same Volume, 
\ Muhammad Karhn-Ullah Khan v. Amani 
Be^am (4)1 there was a slight modi- 
fication of the pre\dous attitude. It was 
held that when a Muhammadan widow has 
been in undistutbjd possession for some 
time of her late husband's property and 
dower is due to her, it lies upon the heir 
v/ho claims ])artition without payment of 
his proportion of dower to prove that she 
was not let into possession by her husband 
in lien of dower or did not obtain such pos- 
session with the consent or by the acquies- 
cence of the heirs. 

The plaintiff-appellant's case, however, 
depends upon whether AmanaUun-nissa 
V. Bashir-im'-nissa (i) is to be followed, 
there being no evidence in the present case 
of any express disposition in defendant's 
favour b ' her husband. In a subsequent 
Allahabad case, Ramzan Ali Khan v. Asghari 
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Begam (5) it was dissented fr®m and tbe 
latter ruling appears to have been f .ilowed 
subseqaentl}^ by the Allanabad Court. It 
was iiAd th.re not lo be correct to say that 
unless a Muhammadan widow has cbt?hicd 
possesoion either by contract wit.i h( r lm«- 
band or with the consent of the heirs, she 
cannot be lawfully in possession so as to 
give her a right to retain possession until 
her dower-debt is paid, and one of the learn- 
ed Judges remarked that th.* balance of 
authority was in favour of the view that a 
widow, who fiom the mture of things on 
the death of her husband in many instances 
hn .IS herself in possession of some, if not of 
the whole, of her husband’s estate, is entitled 
to hold tha. estate against the oth^r heirs 
until her claim to dower is satisfied, wi hout 
being asked to show either ccjusent on their 
part, or on that of the deceas d husband. 

In Sabjan Bewa v. Ansar-ud-din (6), 
Amanat'Un-nism v. Bashir-un-niiiSa (i), 
was again dissented from. Tlij learned 
Judges were unable to adopt as a correct 
exposition of the law the view that the pos- 
session c f the widow cannot be maintained 
as against the heirs, unless it is established 
that such pos .essioii was obtained by agree- 
ment wich either husband or his heirs, and 
it was remarked that ii comiii; to this 
conclusion the J udges were adhering to 
what had been le.ognised as ihe rule on 
the subject in that Court. 

Finally, the subject was discus ed at great 
length in Beeju Bee v. Moorlhiya Sahib (7) 
whi-h r.. viewed a number of aulh rilies 
and ruled that a Munammadun widow, 
whose d.ywer remain^ unpaid, is entitl d to 
retain possession of the properties of her 
hu.'band which she obtained lawfully witn- 
out force or fraud but without the consent 
of, or any agreement with, the hu^.band or 
his heirs. 

The weight of authority, therefore, is in 
favour of the finding of the learned District 
Judge. The^e is no suggestion that the 
present defendant came into possession of 
the house in suit by any unlawful .-ict or 
by force or fraud. The appeal fails and 
h dismissed with costs. 

z. K. Appeal dismissed. 

(5) 6 Ind Cas. 405; 32 A 503; 7 A. J. C14. 

(0) 9 Ind. Cas. 1031; 3S C. 475; 13 C. u. J. 427* 
tj) 33 Ind. Cas. 9<^5 J 43 214 ; .37 ^ b. J. 

027 ; irfe M. I4, T, 419 ; n h. W. 150; (1920) M. W. 

B,), 




LAHORE HIGH COURT. 

SrcoN7> Cjvxl Appeai No, 27x4 of 1921. 
June 20, 7.922, 

Present * — M<. Justice Scott-Snfith. 

AZTM KHAN— PUAINTIFF— APPKttANT 
versus 

K/KRIM and OTrJKRS — D efenpants 
— .Respondent?. 

LUiiiiailon A:i (IX 0/ 1008), /, Arh. 72 , 

1.^4 — Ejceciitnn of dic/et — S^a e of cccupud 

by noii~prcpyii^*oi — ly prcp'^iciors io VMver 
Sii” - ] imtlafic u. 

Arfivie 12 of Sch. I to the Limitation Act 
only to the parties to an auction-sale, 
[p. 823, col. I.] 

Where thepiaintdf iira.^^nit for possesFionof prop- 
erty solvl in execution cf a decree, is the original 
owner of the propert) anti was not a party to the 
decree under which the sale took place, nor a re- 
presentative of any ol the parties he is entitl e^l 
to Ignore the sale' altogether, and his suit is 
governed by Art. 14 f r.iid not by Art. 12 of 
Schedule T, to the limitation Act. [p. 823, col. i.l 

Saij-vd dm v. Hjn.<ru), 11 Ind. Cas. 76; 15 
P. R. I9T2 ; 203 P. L. R. 1911 ; 252 P. W. R 1911, 
followed. 

The sPe under the house of a non-propnetor 
in a village ordinarily belongs to the proprictc-s 
and its saie without the consent of the pioprietary 
body is void. [p. S23, col. 1.] 

A suit by tbe proprietors to re.’ovcr pnsscs.sion 
of a site sold in execution of a de roe against a 
nv>n -proprietor, lo which the plaintiffs, w’crc not 
parties would, thereiore, be .coverned by A . . 
144 and not by Art. 12 01 Schedule I tb/J- 
Liniitation Act. [p. 823, col. 1.] 

Second appeal from a decree c* the 
District Judge, Allcck, at Campbellpu’*, 
dated the 14th October 1921, affiim’ng 
that (f the Munsif, First Class, Campbell • 
pur, dated the 28th February io 2J. 

Mr. B. D. Qureshiy for the Appellants. 

Mr. il/. 5 . Bhagat, for the Respondents. 

JUDCMENT.-- Tbip is a second appeal 
from the order of the District jutli»e. Attack, 
disniissiuK the plaintiff's .suit for possession 
of a site in Bhaupi village on the ground 
that it was barred by time. The rite to- 
gether with the house on it was sold by 
public auction in execution cf a decree 
against Karim, a nen- proprietary resident, 
on the 28th July 1910. The sale-certificate 
was granted on the October of the sarrs 
year. The present suit was lodged on the 
i()th November 1918 by the plaintiff na 
representing tbe proprietary body of the 
village on the allegation that Karim had 
a saleable interest in tbe materials of bis 
house only and not in the .rite in dispute, 
Beth the lower Courts bdd that tbe stiir 
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was barred by time u?ider Art. 120 of the 
First Schedule of the I^imitatioa Act. The 
lower Appellate Court begins by saying 
that the sale of the site in dispute as the 
property of Karim was not void, but void- 
able at the instance of the proprietary body. 
I am not able to agree with this proposition. 
The site under the house of a non-proprietor 
in a village ordinarily belongs to the pro- 
prietors and its sale without the consent 
of the propiietary body is void and not 
voidable. The sale of the site of a resi- 
dential house may perhaps be voidable and 
not void, but that is quite another matter. 
If . 4 's property is sold by an unauthorised 
person without his consent, such sale is 
surely ah initio void and not merely voidable. 
It has been suggested by Counsel for the 
respondents tnat Art. 1:2 of the First Sche- 
dule of the Indian Limitation Act is appli- 
cable. That Article provides for the setting 
aside of a sale in execution of a decree of 
a Civil Court, but there is ample authority 
for the proposition that the parties alone 
are bound by tbr.t Article, fsee the comment- 
srv in Mr. RuoLomji’s Law cf I iniitatiori, 
III Edition, page 265). In Saif-ud-din 
Huntraj (i) it was held that where the plain- 
tiff in a suit for ooisessioii of property sold 
in execution of a decree, was the original 
owner of the property and was not a partv 
to the decree under which the sale took 
place, nor a representative of any of the 
parties, and was conseav.ently in a position 
to ignore the sale altogether, Art 12 of the 
Limitation Act has no application and the 
suit falls under Art. 144. Again, Art. 91 
of the First Schedule is not applicable. 
It provides fo^ the cancellation or setting 
aside of au in^.trumeut not otherwise pro- 
vided f>r. Here, again, the Article binds 
only che parties to the instrument and not 
strangers. I, therefore, hold that the pre- 
sent suit is governed by Art. 144 of the 
First Schedule and is not barred by time. 

It appears that Shah Dad, one of the ven- 
dees and a defendant in the Trial Court, 
died even before the appeal was filed in the 
lower Appellate Court, but was not made 
a party thereto. His two sons, Razi Khan 
and I>a:'id Khan, are also vendees and 
parties to the suit, and Mr. Kurcshi says that 

(i) 11 lad. Cas. 76: x$ P. R. 1912 ; 203 P. L. 

R.^Z91X ; 252 ib W. R. 


they are his sole legal representatives. No 
objection was made in the lower Appellate 
Court to the effect that he had any other 
representatives besides these two sons, ^nd 
Mr. Bhagat, on behalf of the respondents, 
is unable to say that anv other representative 
exists. No questioii of abatement, there- 
fore, arises. The appeal is accepted and 
the order of the lower Appellate Court 
being set aside, the case is remanded for 
decision on the merits under O. XLI, r. 23, 
Civil Procedure Code. Stamps in this and 
ill the lower Appellate Court will be re- 
funded and other costs will be costs in the 
case. 

z. K. Appeal accepted. 


LAHORE HIGH COURT, 

Second Crviu Appeai. No. 2598 of 1921. 

June 12, 1922. 

Pr:scnt* — Mr. Justice Brasher. 

Mf dRE KH AN — Pdainxiff — AppEueant 

SHAHJI AND ANOTHER — 
DiiFENDANXS — RESPONDENTS. 

Punjab Pre-emption Act [I of 1913)1 5 , 30^ 
P>\}p:vty s'Md in possession of vendee before scUe--^ 
Pit vn':ul possession — Limitation. 

Wiiere prior to a sale the veadee is in physical 
po«23si:)ti of the property sold as a tenant physical 
p>ssessioa of the property under the sale cannot 
be given to him under the sale within the meaning 
of Art. 30 of the Punjab Pre-emption Act of 
1013, an I the property must be treated as not 
a I nitting of physical possession being given. In 
suoh a case limitation begins to run from the date 
of attestation of mutation, [p, 824, col. i.j 

Second appeal from a decree of the 
Distiict Judge, Rawalpindi, dated the 
1st July 1921, iever3ing that of the Munsif, 
Second Class, Rawalpindi, dated the 28th 
July 1930. 

Mr. Kanmr Narain for the Appellant. 

Mr. Mukvid Lai Puri, for the Respond- 
ents. 

JCOSaiSNr. — The only question raised 
in tills appeal is one of limitation. The 
plaintiff sued for pre-emption in respect of 
an oral sale, the veadee having been at the 
time of the C'de a tenant under the vendor. 
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llie mutation relating to the sale was entered 
up on December 24th, 1918, and the mutation 
was sanctioned on December 29th, 1918. 
The learned District Judge has found that 
the oral sale took place about a month be- 
fore the mutation was entered, i.e,, about 
November 24th, 1918. Taking this as the 
starting point for limitation he has held 
that the suit is barred by time, it being 
admitted that the suit would be within 
limitation if time is to be reckoned from the 
date of the mutation. For the appellant 
the finding that the sale took place prior 
to the date of the entry of the mutation is 
challenged and it is contended that Art. 10 
does not apply at all, but that even if 
this Article is to be applied the vendee did 
not take possession under the sale until 
the mutation was sanctioned. 

The finding that the sale took place a 
month prior to the date of the mutation 
entry is a finding of fact which has some 
evidence to support it, and I cannot question 
this finding in second appeal. 

The question whether Art. 10 of the lyimi* 
tation Act is applicable to a case of this 
kind is not free from difficulty, and no au- 
thority directly in point has been cited. 
Prior to the sale the vendee was already in 
physical possession of the property sold as 
a tenant, and no physical possession could 
be given to him. I am disposed to hold 
that the subject of the sale did not admit 
of physical possession; but, if Art. 10 is to be 
applied, then limitation runs from the date 
of taking physical possession under the sale, 
and I do not see how the character of the 
vendee's possession changed on the date 
when the sale was effected. The vendee 
cannot, I think, be said to have taken pos- 
session under the sale until his new status 
was publicly proclaimed at the time of the 
mutation, and, therefore, whether Art. 10 
of the Limitation Act or section 30 of the 
Punjab Pre-emption Act is to be applied the 
date from which limitation runs is the date 
when the mutation was attested. 

In my opinion, therefore, the suit is with- 
in time. It has been found that the plaintiff 
has a right of pre-emption and that the 
price, Rs. 200, was paid and fixed in good 
faith. 

I accordingly accept this appeal and give 
the plaintiff a decree for pre-emption on 
payment of Rs. 200, the purchase money 




to be paid into Court on or before August 
I2th, 1922. On payment into Court of 
such purchase-money the defendant shall 
deliver possession of the property to the 
plaintiff, but if the purchase-money be not 
paid on or before August 12th, 1922 the 
suit shall be dismissed with costs through- 
out to the defendant, Shahji, The appel- 
lant will get his costs in this Court against 
the respondent Shahji, in the event of the 
money being paid. 

z. K. Appeal accepted. 


LAHORE mOH COURT, 

Letters Patent Appear No. 169 of 1922. 
December i, 1922. 

Present : — Sir Shadi Lai, KT,, Chief 
Justice, and Mr. Justice Fforde. 

NANAK CHAND and others— Defen- 
dants— Appei.eants 
versus 

SAJJAD HUSSAIN and others— Plain- 
tiffs — Respondents. 

Letters Patent {Lahore), cl, 10 — Order refusing 
to set aside dismissal of appeal in default, whether 
judgment — Discretion of Court — Interference, 

An order of a Single Judge refusing to set aside 
an order dismissing an appeal in default is a 

judgment within the meaning of clause 10 
of the Letters Patent of the Lahore High Court 
and is appealable under that clause. 

Puldu Singh v. Sawal Singh, G7 Ind. Cas. 388; 
3 L. 188 ; (1922) A. I. R. (L.) 380, Muthura Sundari 
Dasn V. Haran Chandra Shaha, 34 Ind. Cas. 03a; 
43 C. 857 at p. 870 ; 20 C. W. N. 594 ; 23 C. L. J. 
443, relied upon. 

The discretion exercised by a Single Judge in 
refusing to set aside an order dismissing an appeal 
in default cannot be interfered with in an appeal 
under the Letters Patent merely on the ground 
that the case appears to be a fit one for restoration. 

lystters Patent Appeal from the order of 
Mr. J ustice Abdul Raoof, passed in Civil 
Miscellaneous Application No. 430 of 19?! 
dated the 27th June 1922, and printed 
as 71 Ind. Cas. 813, rejecting the petition 
to set aside an order dismissing 
Civil Appeal No. 933 of 1921 in default. 

Or. Gokal Chand Narang, for the Appel^ 
lants. 

Dr. Muhammad Iqbal, for the Respoai* 
ente. 
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JUDGMENT.— This is an appeal under 
clause 10 of the Letters Patent from an 
order made by a Single jixdge rejecting an 
application for an order to set aside a dis- 
missal of an appeal. The learned Counsel 
for the respondents raises a preliminary 
objection that the order in question does 
not amount to a judgment under thn Letters 
Patent, rmd that no appeal lies Lorn it. 
This ol»jection is, in our opinion, not well- 
founded. I'he order satisfies the dcOni- 
tion of the expression “ji:dgmi.nt'' as 
laid down in Rtddtc Singh v, SawalSvtigh (i) 
and has been hehi to be appealable MuthuYct 
Sundari Dassi v. Haran Chandra Shaha 
(2). We accordingly overrule the preliminary 
objection. On the merits we consider that 
there is considerable force in the contention 
of the learned Counsel for the appellants 
that this was a fit. case for setting aside the 
dismissal, but the question before us is not 
whether we would have accepted the appli- 
cation for an order to set aside the dismissal 
if it had been made to us in the first instance, 
but whether there is any adequate ground 
for interfering with the discretion of a learned 
Judge of this Court who has declined to grant 
the application. This question vve must 
answer in the negative. We accordingly 
dismiss the appeal with costs. 

Z. K. 

A ppeal dismissed^ 

(1) 67 Ind. Cas. 388; 3 L. 188; (1922) A. I. R . 
(L.) 380. 

(2) ^4 Ind. Cas. 634 ; 43 C. 857 at p. 870; 20 
C. W. N. 594 : 23 C. h. J. 443- 


LAHORE HIGH COURT. 

S15COKO Civ.i. AppeaIv No. 1.169 OF 1921. 
July 21, 1922. 

Present-Mx, Justice Martineau. 

RAM LAL— Dependant— Appeu-Axt 
versus 

Malik GHANISHAM DAS and others—* 
PiAiNTiFFS — DURGA PARSHAD and 
OTHERS — ^Defendants — 
Respondents. 

Evidence Act (J of 1S72 ), s , yy’SeUlenteni Re^ 
cordi entries in, proof of-^Certified copy^Statement 

of Kanimgq. 


An entry in a public document, such as a Settle- 
ment Record, can be proved only by the production 
of the original or by a certified, copy. (p. 826, 
col. I.] 

The statement of tiKanungo is not relevant a.s 
evidence of what is contained in the Settlement 
Record, [p. 826, col. I.] 

Second appeal from a decree of the Dis- 
trict Judge, Jhang, at Sargodha, dated the 
22nd March 1921 reversing that of the 
Munsif, Second Class, Jhang, dated 17th 
May 1920. 

Mr. Nanak Chand, for the Appellant. 

Mr. Mukand Lai Puri, for the Respond 
ents. 

JUDGMENT. — ^The lands of the parties 
adjoin each other, and the plaintiffs brought 
the present suit for a declaration of their 
right of ownership in 10 kanals 2 marlas of 
land. The Munsif dismissed the suit finding 
on the strength of the Revenue Records 
that the land belonged to the defendants. 
The District Judge on appeal has reversed 
the decision of the First Court and given the 
plaintiffs a decree for a portion of the land 
in suit, namely, for 6 kanals 16 marlas in 
Khasra Nos. 1012 to 1016. The defendants 
have filed a second appeal. 

The land in suit was admittedly recorded 
as the property of the defendants in the 
Settlement Record of 1904. The plaintiffs 
allege that this is a mistake and that in the 
Settlement Record of 1880 the field numbers 
corresponding to Nos. 1012 to 1016 of the 
Settlement of 1904 were entered as owned by 
them, and the District Judge has found in 
their favour on the strength of the state- 
ment of the special Kanungo, who says that 
the field numbers of the land in suit in the 
Settlement of 1880 were 1162 min, 1178 min 
to 1182 min, and 1187 min, which were parts 
of the plaintiffs' fields. But the learned Judge 
has failed to notice the fact pointed out in 
the judgment of the Munsif, that tht Kanun- 
go* s statement is opposed to the entries is the 
Revenue Records. A certified copy of the 
entiy in the Settelment Record of 1904, filed 
by the defendants in answer to the claim, 
shows that the field numbers in the Settle- 
ment of 18S0 which correspond to the exist- 
ing Nos. 1012 to 1016 and others are not 
those mentioned by the Kannugo, but are 
Nos. 1120 to 1128, 1132 to 1135, 1137, {uid 
1161 which all belonged to the defendants. 
In the face of this evidence it is impossible 
to accept the statement of tbeJC^^ngo. 
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That statement is indeed not relevant as 
evidence of what is contained in the Settle- 
ment Record, for under the Evidence Act an 
entry in a public document such as a Settle- 
ment Record can be proved only by the ori- 
ginal or by a certified copy. 

As the learned District Judge has based 
his finding, not on the certified copy wliich 
^hows what the entries in the records are, 
but on a statement which is not admissible 
to prove the entries, the finding can be con- 
tested in second appeal. 

The entries in the records are entirely in 
the defendant’s favour and are unrebutted. 

I accordingly accept the appeal, reverse 
the decree of the lower Appellate Court, 
and restore that of the Court of first instance 
dismissing the suit. The respondents will 
pay the appellants’ costs throughout. 

Appeal accepted, 

Z. K. 


LAHORE HIGH COURT. 

Second Appeal No. 192 of 1918. 

May 8, 1922. 

Present: — Mr. Justice Broadway and 
Ivli*. Justice Harrison. 

BUDHA MAD and another— 
Defendants— Appellants 
versus 

SHIB DAYAL— Plaintiff— Respondent. 

Landlord and tenant — ^Repudiation of liability by 
tenant — Landlord, whether can sue for rent of whole 
period of tenancy-^ Appeal — Technical plea. 

A landlord is entitled to sue for the rent of the 
whole period of the tenancy as damages where 
the tenant repudiates his liability to pay 
rent under the lease, and is not bound to wait 
until any particular di^te when the rent would 
become due under the terms of the lease, [p. 827, 
col. I.] 

A technical plea should not be allowed to be 
taken for the first time in appeal, [p, 827, col. i.] 

Second appeal from a decree of the 
District Judge, Lahore, dated the loth 
December 1917, varying that of the Subordi- 
nate Judge, First Class, Lahore, dated the 
tst October 1915. 

Mr. M. S, Bhagai, for the Appellants. 

Bakhshi Tek Ckand, for the Respondezit. 


JUDGMENT.— The plaintiff in this case has 
been given a decree by the Distiict Judge 
for Rs. 778, being the amount of one year’s 
rent due for a brick kiln after various calcu- 
lations have been made on both sides. The 
defendants present this second appeal, 
urging various grounds of which only two are 
pressed and these are practically the same, 
namely, that the suit was premature, and, 
therefore, must be dismissed and that rent for 
the whole year was not due. 

The facts are clearly given in the judg- 
ment of the learned District Judge and it 
is clear that the defendants had been in 
occupation of this brick kiln during the 
preceding year, which terminated on the 
31st of August 1913, and continued in 
I>ossession until the 15th of November 1913, 
after renewing the lease for a period of a 
year. They vacated the premises on or be* 
fore the I5lh November of their own accord, 
but ill spite of this the principal defendant 
wrote to the landlord on the 15th, saying 
that they had been turned out of the kiln 
by liim, that the lease had thus been termi- 
nated and that they were not liable to pay 
any rent. The present suit was instituted 
on the 24th March 1914, and the plaintiff 
claimed rent up to the 3ivSt of August 
1914, or to the last day of the tenanc}'. 
In the First Court no plea was taken that 
the suit was premature but this was made 
a ground of appeal to the District Judge, 
who held that the plaintiff had a full cause 
of action for his whole relief and for the 
payment of a year’s r.nt because of he 
defendants’ repudiation of all liability in 
that the latter had put forward the fals ^ 
contention that he had been turned out 
by the plaintiff and maintained that 
the lease had been terminated and then 
through no fault of liis. The District 
Judge also neld that, even if this view were 
not correct, this was one of those rare cases 
in which the power to give relief on a cause 
of action, which accrued after the institu- 
tion of the suit, should be exercised. 

Counsel urges that, although the plea was 
not specifically taken in the First Court 
it is so patent from the plaint itself that 
the cause of action had not arisen that 
even on second appeal the suit must be 
dismissed for that portion ol the rent 
which by the terms of the lease was made 
payable in July ^1914. and he contends 
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that 110 repudiation and no denial of 
the relative positions of the parties can 
ever entitle a landlord to sue for rent 
which has not accrued under the terms 
of the lease at the time the siut is instituted. 
We find on the analogy of a suit for damages 
based on a breach of contract that the right 
to sue did accrue on the repudiation by 
the defendants and that the landlord was 
entitled to claim the full amount of his rent 
as damages due to him on account of the 
breach which took place on the defend- 
ants* repudiating all liability' and that he 
was not bound to wait until the end of the 
year or until the month in which the re- 
mainder of the rent was payable. Apart 
from this the plea taken tliat the suit is 
premature is technical and can be met by the 
equally technical repl}" that it should have 
been taken in the Trial Court so as to en- 
able the plaintiff to withdraw his suit or 
take such action as he thought right, and 
such a plea, when first taken in the Court 
of Appeal, should not be entertained. We 
find, therefore, that the plaintiff is en- 
titled to the lull lelief which has been award- 
ed to him by the District Judge and we dis- 
miss the appeal with costs. 

A cross-appeal has been preijc-ntcd by the 
respondent asking for uii item of Rs. 54 
which has been charged against him on 
account of coal with which, it was found, 
he w’as supplied by the plaintiff. The 
finding on this point is a finding of fact 
come to after consideration of the evidence 
and cannot be gone into on second appeal. 
The cross-appeal, is, therefore, dismissed. 

Z. K. 

Appeal dismissed. 


LAHORE HIGH COURT. 

CiVtX Revision PKrinoN No. 483 oy 1921. 
Tune 21, 1922. 

Present: — Mr. Justice Scott- Smith. 
AYUB AND oTiiEus— ‘D efendants— 
Pexitioners 
versus 

KIRPAL SINGH and others— Plaintiffs 
AND FAZL— -Defendant— Respondents. 

Cti/tl Procedure Code [Act V of 1908), $, 115— 


837 


Appellate ^ourt deciding Trial Court had junsaic* 
Hon — Revision, 

An appellate judgment deciding, though errone- 
ously, that the Court of first instance had jurisdic- 
tion to hear a suit, is not open to revision by the 
High Court, the lower Court having had jurisdic- 
tion to entertain and decide the appeal, [p. 827, 
col. 2.} 

Arur Singh v. Bua Diita, g Ind. Cas. 674; 4 P. 
R. 1911; 45 P- E. R. 1911; 26 P.W. R. 1911, Dowlat 
Ram V. Asa Ram, 46 P. R. 1886, followed. 

Petition, undersection44of Act VI of 1918, 
for revision of the decree of the Senior Sub- 
ordinate Judge, Shahpur at Sargodha, dated 
the 25th April, 1921, varying that of the 
Munsif, First Class, Bhera, District Shah^ 
pur, dated the loth January 1921. 

Mr. Nanak Chand, for the Petitioners. 

Dr. Nand Lai, for the Respondents. 

JUDGMENT. — This is an application for 
revision of the order of the lower Courts 
decreeing the plaintiffs' claim for Rs. 30 on 
account of price of trees cut by the defend- 
ants-petitioners from land of which they are 
themselves the proprietors. In the lower 
Courts the question was raised whether the 
suit was triable by a Civil or a Revenue 
Court. The Munsif held that the suit was 
triable by a Civil Court and on the merits 
he gave the plaintiffs a decree. The point 
was again raised before the Senior Subordi- 
nate J udge who heard the appeal. He agreed 
with the Munsif that the suit was triable 
by a Civil Court. He also held in accordance 
'With a decision of the Financial Commis- 
sioner in 1894 that the plaintiffs were adna 
maliks cf the land, and, therefore, were 
prima facie owners of the trees, and with- 
out going into the oral evidence on the 
record he upheld the decree of the Munsii, 
In revision the point is again raised as to 
whether the lower Courts had jurisdiction. 
Now, in Arur Singh v. Bua Ditta (i) it was 
held that an appellate judgment deciding, 
though erroneously, that the Court of first 
instance had jurisdiction to hear a suit, is 
not open to revision by the Chief Court under 
section 70 (i) {a) of the Punjab Courts' Act, 
the lower Appellate Court having had juris- 
diction to entertain and decide the appeal. 
The Learned Judge foUoweda previous Divi- 


(I) 9 Ind. Cas 674 t 4 P. R, 1911 ; 45 p. i^, 1^^ 
X9 Ii;26 P. \V R. 1911, 
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rion Bench ruling; reported as Dowlat Ram 
V, Asa Ram(2), and, therefore, I am not pre- 
pared to interfere in revision on a question 
of jurisdiction* The question is, moreover, 
a difficult one in the present case. It appears 
that the plaintiffs were originally mit-afidars 
of the land and that at the present time they 
receive a share of the produce from the pro- 
prietors (defendants-petitioners) in lieu of 
the land revenue which was prcviousl}^ paid 
to them. Whether this fact establishes the 
relationship of landlord and tenant between 
the parties is arguable. Having regard to 
the fact that the appellants are the proprie- 
tors of the land the presumption certainb'^ 
appears to be that they are owners of the 
trees growing thereon. I have read the j udg- 
ment of the Financial Commissioner of 1894 
and I find that the question there was 
whether the new settlement should be made 
with the muafidars or with the owners of the 
land. It was decided that the settlement 
should be made with the muafidars and inci- 
dentally the Financial Commissioner re- 
marked that they were adna maliks of the 
land, though this point was not clearly in 
issue at that time. Now, Article 139 of 
Rattigan's Digest shows that the ala maliks 
usually levy a sort of customary rent from 
the adna maliks. If this is correct the 
plaintiffs, who receive half the produce from 
the defendants, would be the ala maliks and 
the defendants would be the adna maliks^ 
and not vice versa. However this may be, 
I consider that the onus was heavily upon the 
plaintiffs to prove that they were entitled 
to the trees growing on the land. I do not 
think that it can be said that the plaintiffs 
have established that the}^ are adna maliks 
of the land, and, therefore, the reasons 
given by the learned Subordinate Judge for 
decreeing their claim are not sound. I have 
had the oral evidence read to me and, in my 
opinion, it is quite insufficient to rebut the 
initial presumption. 

I, therefore, allow the revision and setting 
aside the decree of the Courts below, dismiss 
the plaintiffs’ suit. Under all the circum- 
stances of the case I direct the parties to 
bear their costs in all the Courts. 

z. K. Revision allowed, 

(2) 46 P. R. 1886. 
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LAHORE HIGH COURT. 

Second Civin Appkad No. 2626 of 1921. 
(Miscellaneous No. 23 of 1922.) 

June 6. 1922. 

Present: — Mr. Justice Martineau. 

MUI/A MAU — ^Defendant — Appx^llant 
versus 

Sardar PIARA SINOH — Plaintiff and 

OTHERS — Defendants — Respondents. 

Indian Soldiers (Litigation) Act (IK of 
s. Ti, applicabililv of. 

vSeotion TI of the Indian Soldiers (Litigation) Act 
applies only to those cases where the plaintiff is 
an Indian .Soldier at the time when he files his 
suit ; the section does not become applicable by 
the mere fact that the plaintiff was a soldier at 
the time when the cause of action arose. 

Second appeal from a decree of the 
District Judge, .Sialkot, dated the iith 
August 1921. modifying that of the 
Subordinate Judge, Second Class, Sialkot, 
dated the nth April 1921. 

Mr. Dev Raj Sawhnev, for the Appellant. 

Mehta Amin Chand, for the Respond- 
ents. 

JUDGIilElfT. — Civil Appeals Nos. 2626 to 
2629 of IQ 2 I arise out of four suits for pre- 
emption instituted in December 1920 in 
respect of sales, of which three took place 
in 1918 and one in March 1919. 

It is admitted that the suits are barred 
by limitation unless they are saved by the 
Indian Soldiers Litigation Act IX of 1918, 
section 11 of which provides that in comput- 
ing the period of limitation prescribed for 
any suit in which the plaintiff is an Indian 
soldier the time during which such soldier 
has been serving under war conditions 
since the 4th August 1914 shall be excluded. 
The Courts below have held that the suits are 
within time when the period during which 
the plaintiff was serving under war conditions 
is deducted, and they have concurred in 
giving him decrees for pre-emption. 

The Courts below have failed to notice 
that although the plaintiff was serving as a 
soldier for some time before the institution 
of the suits he was, as is admitted before me, 
no longer a soldier when he brought the suits 
and that, therefore, section ii of Act IX of 
1918 does not apply to the present cases. 
That section applies only wliere the plaintiff 
is an Indian soldier, and it does not become 
applicable by the mere fact that he was a 
soldier at the time when thecaufee of action 
arose. 
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As section ii of Act IX of xgiS does not 
apply the time during which the plaintiff 
was serving under war conditions cannot be 
excluded in computing the period of limita- 
tion , and the suits are consequently barred 
by limitation. 

I accept the appeals, reverse the decrees 
of the Courts below, and dismiss the suits 
with costs in all the Courts. 

Z. K. 

Appeals dismissed. 


LAHORE mOH COURT^ 

Second Civie Appeal No. 325 op 1922. 

January 5, 1923. 

Present : — Mr. J ustice Campbell. 

UGGAR SAIN and another — 
Dependants — Appellants 
versus 

TELU and another — Plaintiffs, and 

Musammat DAKHAN and another — 
Defendants — Respondents. 

Custom — Alienation — Sonless proprietor — Rohiak 
Tahsil. Rohtak District. 

A sonless proprietor of the Rohtak Tahsil of 
the Rohtak District has unrestricted powers of 
alienation in respect of ancestral land. 

Beg V. Allah Ditta, 38 Ind. Cas. 35.^; 45 P. 
R. 1917; i:: P. W. R. 1917; 21 M. L. T- Do; 33 
M. L. J. bi 5 ; 19 Bom. L. R. ; ^3 A. L. J. 
525 ; 21 C. W. N. 842 ; 44 C. 749 ; 26 C. L. J# 
175 ; 44 I. A. 89 (P. C)., referred to. 

Ramji Lai v. Tej Ram, 73 P.R. i895(F. B.) and 
Budal V. Kirpa, 23 Ind. Cas. 211; 76 P. R. 1914; 
148 P. L. R. 1914; 1 31 P. W. R. 1914, distingu* 
ished. 

Second appeal from a decree of the 
Additional Judge, Rohtak, at Hissar, dated 
4th November 1921, affirming that 
of the Munsif , Second Class, Roht^, dated 
the i6th April 1921. 

Messrs. Shamair Chand and Sugar Chand^ 
for the Appellants. 

Lala Badri Das, R. B., for the Respon* 
dents. 

JUDGMENT. — ^The question for decision 
in this second appeal is whether a sonless 
proprietor cf land in the Rohtak Tahsil of the 
Rohtak District has unrestricted powers of 
alienation. In the certificate grant^ by the 
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District Judge under section 41 (3) of the 
Punjab Courts Act the question was stated 
to be whether the powers to alienate of a 
sonless proprietor in the RothsA: District 
are not restricted, but the land in suit 
being situate in the Rohtak Tahsil it 
is unnecessary to give a decision oh the 
custom prevailing in the rest of the District. 
This is what was held in similar circumstan- 
ces by the this Court in Giani v. Tek Chand 

(1) (a ruling to be mentioned in more detail 
presently) for the reason that the Mwaj^ 
i-ams of the different Tahsils are not uniform. 
The Trial Court placed the onus of proving 
restricted powers on the plaintiffs and 
found in their favour on the strength of 
certain judicial decisions, viz., Budal v. 
Kirpa (2) (which did not relate to the 
Rohtak Tahsil), a judgment by Major 
KnoUys, District Judge, in Civil Appeal No. 
280 of 1919 (since reversed on appeal by 
this Court in Giani v. Tek Chand (i), a 
judgment by Mr. Anderson, District Judge, 
in Civil Appeal No. 136 of 1920 (a case of 
Jhajjar Tahsil) and a judgment by Agba 
Muhammad Sultan Mirza which is effiogised 
as memorable but which dealt with 
land in Tahsil Gohana. 

The learned District Judge affirmed the 
MunsiPs findings holding that Major 
Knollys' ' judgment and Budal v. Kirpa 

(2) , had settled authoritatively the 
previous controversy whether or not the 
custom of the Rohtak District differed 
from that of the other neighbouring Dis- 
tricts of the Province, and that it was for 
the defendants to establish a special 
custom which they had not done. 

The defendants placed on the record a 
copy of a declaration in the 1879 Riwaj-i^ 
am of the Rohtak Tahsil to the effect that 
the collateral heirs of a sonless proprietor 
cannot control alienations by him but 
possess merely the right to pre-empt. 
The current Riwaj-i-am contains no ques- 
tion on the subject. 

It was held by this Court in Giani v. 
Tek Chand (i), referred to above, that 
the Rohtak Tahsil Riwaj-i-am of 1879 
placed upon a son the onus of proving that 


(1) 64 Ind. Cas. 549; ix V . h . R. 1922? (1922) A* 
I. R. (L.) 69. 

(2) 23 Ind, Cas, 2ix; 76 P, R, 1914J 148 L R* 
1914; 132 R W. R, 19x4, 
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he had a right to attack a mortgage by iiis 
father of ancestral land and that alienations 
by a proprietor in that Tahsil could be chal- 
lenged only on grounds valid under Hindu 
Law. Another decision by this Court in 
Civil Appeal No. 33 of 1913 {Telu v. Chuni 
(3)) upheld on similar grounds the dismissal 
of a suit by the present plaintiff challenging 
another alienations of land in Tah.sil Rohtak 
by the selfsame alienor whose sale is now 
in dispute. 

These two decisions arc conclusive 
in favour of the defendants-appellants, 
for no instance from the Rohtak Tahsil 
of control by a reversioner was proved 
by plaintiff except Major KnoUys* 
judgment which is nullified by Gtani 
V. Tek Chand (i). All that the learned 
Counsel for the plaintiff-respondent can 
urge is that the Full Bench decision, 
Ramji Lai v. Tej Ram (4), enunciated a 
general rule which the Riwaj-i-am can- 
not override and that this rule was 
re-affirmed for the Rohtak District by a 
Division Bench in Budal v. Kirpa 
(2). Ramji Lai Y, Tej Ram {4), however, was 
considered in Civil Appeal No. 33 ^9^ I 9 ^ 3 » 
[Telu v. Chuni (3)] and Budal y, Kirpa (2) 
dealt with land in another Tahsil, and the 
Riwaj-i-am of Rohtak Tahsil was not before 
the Court (nor apparently was the Riwaj 4 -am 
of any Tahsil). Both judgments, moreover, 
must be read subject to what was laid down 
regarding the Riwai-i-am by the Privy 
Counsel in Beg, v. Allah Ditta (5). 

The learned District Judge, while finding 
that there is no evidence of necessity, has 
held that consideration passed in full ; there 
was never any allegation of immorality 
against the vendor. Thus the suit must 
fail. 

I accept the appeal and dismiss the 
suit with costs throughout. 

K. z. Appeal accepted, 

(3) 20 Ind. Cas. 373; 231 P* L. R. 1913; i47 P. W. 
R, 1913. 

(4) 73P. R>x8q5(P.B.). 

(5) 38 Ind, Cas, 354; 45 R, 1917; X2 P, W, R. 
1917; 21 M. L. T. 310; 32 M. I/. J. bi5; 19 Boni. 
L. R. 388; 15 A. I,. J. 525* 2X C. W. N. 842; 44 C. 
?49l 26 C. L. J. X75; 44 D -A. 89 (P. C.). 
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LAHORE HIGH COURT 

SucoND C:vi . Apvkai, No. 284) jj? 1921^ 
June 12, 1922. 

Present: — Mr. Justice Scott Smith 
Musammat BAKHO — PtAiNTiP? — 
ApPEtLANX 
versus 

LAL — ^Defend nt— Respondkn r . 

Muhammadan Law — Marriage — Apostaryj effect 

of. 

A Muhammadan marriage is dissolved by the 
apostacy of either the husband or the wife, 
[p. 831, col. I.] 

Nowroz AH v. Aziz Bibi, 124 P. R. iSyb.Khan 
Bibi V. Pir Shah, 132 P. R 1S84, AUah Baksh v. 
Amir Bcgam, Oi P.R. 1S99, Imam Din v. Hassan 
Bibi,S5 P. R igoi, AmirBcg v. Saman, 7 Ind. Cas. 
342; 33 A 90; 7 A. L. J. 956 and Abut Gani v. 
Aztzm f/ai/,i4 Ind. Cas 641:39 C 409; 15 C. 263 
16 C. W. N 451; 13 Cr. b. J. 257, relied uno.n. 

The question to be determined in such 
is not whether the adoption of the new religion by 
the alleged apostate is efficacious or not. but 
whether or not he has renounced the Muham- 
madan religion, [p. S31, col. i.] 

Second appeal from a decree of the 
District Judge, Lyallpur, dated the 17th 
November 1921 reversing that of the Mun- 
sif. First Class, Sheikhupura, dated the 
22nd December 1920. 

Mr. Nanak Chand, for the Appellant. 

JUDQMENT. — In the case out of which 
the present second appeal arises Musammat 
Bakbo sued for dissolution of marriage with 
Lai on two grounds, (i) that she was married 
by her father during her minority and (2) 
that she had re..ounced Islam and become 
a Christian. 1 am not concerned with the 
first ground. The case was first of all tried 
by a Muhammadan Munsif, vSyad Zulfiyar- 
ud-Din, wiio decreed the claim holding that 
the plaintiff had renounced Islam and had 
become a Christian. On appeal the District 
Judge, Khan Bahadar Abdul Ghafur Khan, 
remanded the case for inquiry into certain 
points under O. XLI, r. 23, Civil Pro- 
cedure Code. The case then came before a 
Hindu Munsif who held that the plaintiff had 
renounced Islam and become a Christian 
and gave a decree. The case then went on 
appeal before Mirza Zafar Ali, District J udge, 
who held that Musammat Bakho was not a 
Christian, because she had not been baptized 
by a duly authorized person. The learned Dis- 
trict Judge set aside the decree and dismis- 
sed the plaintiff's suit. She has filed a second 
appeal to this Court which has been heard 
ex parte in the absence of the respondent. 
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The learned District Judge in the course 
of his judgment states that the plaintiff did 
not put herself in the witness-box to be exa- 
mined with regard to her views on religion. 
Before the remand, however, she appeared 
as a witness on her own behalf and she sub- 
sequently wjr,s called as a witness on behalf 
of the defendant and again gave evidence. 
She clearly stated in the course of her evidence 
that she had renounced Islam and had been 
baptized as a Christian and that she professed 
the Christian religion. She was baptized 
by an Indian Christian named Hakim Ali 
who belongs to a sect of Christians called the 
Christ Mission. Now Hakim Ali cleaily 
deposed that he baptized Musammed Bakho 
and that for a month before baptizing her 
he instructed her in the principles of the 
Christian religion, in other words, he prepared 
her for baptism. It appears from the evi- 
dence of Mr. Samad and Mr, Smith that 
Hakim Ali was what is called a section-in- 
charge and that every section-in-charge is 
authorised to perform the rite of baptism, 
liven according to the rules of the Church 
of England, any private peison can, in the 
case of emergency, perform the rite of bap- 
tism. and I am not prepared to agree with 
the learned District Judge that the baptism 
of Mitsummat Bakho was whollv ineffica- 
cious. But even if it was, the real question 
which had to be determined was whether 
Musammat Bakho had renounced the Mu- 
hammadan religion. 

There is ample authority for holding that 
by the apostaej- of either the husband or the 
wife a Muhammadan marriage is dissolved, 
s^ee, inter alia, Nowroz AH v. Aziz Bihi (i), 
Khan Bihi v. Fir Shak (2), Allah Baksh v. 
Amir Begani (3), Imam Din v. Hasan Bihi 
(4), Amir Beg v. Saman (5) and Abdtil Gani 
V, Azizul Haq (6). The learned District 
J udge has not come to a clear finding as to 
whether the plaintiff is an ajjostate from 
Islam or not. In my opinion, there can be 
no doubt of this fact. We have her own 
clear statement in the witness-box and this 


(1) 124 P. R 187O. 

(2) 132 1\ R. 1884. 

(3) 61 P. R 1899. 

(4) 85 r. R. 1906 ; 148 P. Iv. R. iQoO; 97 R 
R, 1906. 

(5) 7 Inch Cas. 342; 33 A 90; 7 A. L. J 95 ^>- 

(6) 14 Ind. Cas. 641; 39 C. 409; 15 C.L, J. 
X6 C* W. K 451; 13 Cr. Ju J 257. 
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is supported by the evidence of Hakim AE 
who baptized her, and of Dal Din, I, there- 
fore, hold, in accordance with the authorities 
above mentioned, that the marriage has been 
dissolved. 

I, therefore, accept the appeal and setting 
aside the order of the lower Appellate Court, 
restore the decree of the First Court with 
costs throughout. 


Z. K. 


Appeal accepted^ 


NAGPUR JUDICIAL COMMISSIONER’& 
COURT. 

Skcond Civil Appeal No. 430 of 1921. 

October 9, 1922. 

Present: — Mr. Hallifax, A. J. C, 
SONBA— Defendant— Appellani 
versus 

DATTATRAYA— Plaintiff- 
Respondent. 

Basement — Long user ^Evidence of grani-^En^ 
croachment, removal of. 

Long user may certainly with other circumstances, 
and in some cases even by itself, be good evidence 
of an agreement or grant, [p. 832, col. 2.] 

Pranjivandas v. Mayarani, i B, H. C. R. O. C. J 
151 and Bagramv, Khettranath Karjormah, 3 B. L* 
R. O. C. J. 18, not followed. 

Where a person has encroached on the plaintiff's 
property by building a portion of his own wall 
on the top of the plaintiff’s wall, it is entirely 
unnecessary for the plaintifi to prove the extent 
of the encroachment or the weight of the burden 
imposed by it. He is clearly entitled to claim 
that any portion, however small, of the defendant's 
wall that projects on his own property, shaU be re* 
moved, [p. 833, col. i.] 

Appeal from a decree of the Additional 
District Judge, Nagpur, in Gvil Appeal 
No, 141 of 1920, dated the 12th May 1921. 

Mr. M. R. Bobde, for the Appellant. 

Mr. D. T. Mangalmurti, for the Respond • 
ent. 

JUDGMENT.— The defendant has filed 
two Appeals (No. 430 and No. 431 
of 1921} against different decisions in 
the same judgment and the plaintiff 
hai, filed a cross-objection in the 
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second of these two appeals. I have 
examined both appeals and the cross-ob- 
iection in the manner appropriate to a first 
appeal but have been unable to find more 
than two points , both arising in the cross- 
objection, which could properly be put 
forward in a second appeal at all. I do 
not propose, therefore, to discuss more 
than these two points. The first has 
reference to the windows of the plaintiff’s 
house situated at the points marked 
Wa, Ka, Dha and Jha in the map 
filed with the plaint. It is contended 
that these openings have been in existence 
for 50 or 60 years, and, therefore, a right 
of easement has accrued in regard to them 
independently of section 15 of the Ease- 
ments Act, 1882, although the use of that 
easement had been discontinued for more 
than two years previous to the institution 
of this suit. The learned Pleader for the 
plaintiff urged that continuous user of that 
extent was of itself presumptive evidence 
of a grant or agreement, so that what is 
practically a period of limitation of two 
years prescribed by section 15 of the Ease- 
ments Act in respect of an easement ac- 
quired by prescription only does not apply 
here, as was held by their Lordships of the 
Privy Council in Rajrup Koer v. Abut 
Hossein (i). 

(2) In support of this suggestion the learn- 
ed leader cited the case of Moore v. RaW'- 
son (2) mentioned at page 71 of Peacock’s 
Easement in British India, where the rele- 
vant part of the judgment of Littledale, J., 
is quoted. The principle stated there was, 
continuous, peaceable user of an easement 
of light and air for more than twenty years 
gave rise in England to a presumption 
that it existed with the consent of the owner 
of the servient heritage. This principle 
was applied by the Bombay High Court 
in Pranjivandas v. May at am (3) and in the 
Calcutta High Court in Bagram v. Khettra- 
nath Karformah {4) These cases, how- 
ever, were decided in 1862 and 1869, that 
is to say, many years before the passing 

(1) 6 C. 394*. 7 C. L. R. 529; 7 I* A. 

240 ; 4 Shomc L. R. 7 I 4 Sar. P. C. J. 199 ; 3 
Suth. P. C. J. 816 ; 4 Ind. Jur, 530 ; 3 Ind, Dec. 
(N. >s.) 257 (P. C.). ^ , o 

(2) (1824) 3 B. 332 at p. 3401 5 Bowl. & 
Ry. 234; 3 I^* J- (o* S) K. B. 32; 27 R. R. 375: 107 

R 75^>. 

(.) 1 B. H. C. K.. O. C, J. 148 atp. 151. 

(4) 3 C. J. i8. 


of the basements Act. Long user may 
certainly with other circumstances, and 
in some cases even by itself, be good evi- 
dence of an agreement or grant. The 
finding of the lower Appellate Court 
as to the length of the user is, however, 
not very clear. The learned Judge in 
one place seems to find as a result of 
his own observation that the window 
at least was built with the house, which 
was 50 or 60 years old. On the evidence 
given in Court his finding seems to be that 
the window was built not more than ten 
years ago. But even its existence for 6o 
years could not by itself be held to prove, 
in the circumstances of this case, that there 
had ever been an agreement, tacit or other- 
wise, that the defendant would not inter- 
fere with the enjoyment of light and air 
through it at any time. 

(3) The other point raised refers to the 
encroachment by the defendant on the 
plaintiff’s property by building a portion of 
his own wall on the top of the plaintiff's wall 
at the point marked Kha in the map. The 
lower Appellate Court deals with this point 
in the following manner:- “ The third ground 
of appeal relates to the wall on the plain- 
tiff’s bath-room. There is no evidence on 
plaintiff's side about this wall, Kha. The 
Judge of the lower Court, Mr. Nene, observes 
in his inspection note of this wall that 
the jdaintiff’s wall in question is pretty old 
and the damage it has received appears 
also to be of a pretty old time. He finds 
from observation that only a very small 
portion of it, if at all, rests on plaintiff’s 
wall , so sm'JH that plaintiff ought not to 
complain about it. He says that it is 
most unlikely that the resting of that small 
portion on plaintiff’s wall might have caus- 
ed any damage to plaintiff’s wall. Mr. 
Haksar in his inspection note finds that 
the wall KJia seems to rest on a portion of 
the plaintiff's wall because the wall is not 
visible from the top and it is covered by 
the defendant’s superstructure. The find- 
ing given by the lower Court in its judg- 
ment is vague. It has not defined the 
extent of the burden found to have been 
caused by the wall Kha and it granted no 
relief in respect of it. I find that plantiff 
did not prove the extent of the encroach- 
ment by reliable data and so it is not proved 
that the defendant in building the wall 
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made any appreciable encroachment or 
caused any damage to the plaintiff. Plain- 
tiff gets no relief in respect n[ this and the 
third ground of appeal fails/’ 

{4) It seems to me that it was entirely 
unnecessary for the plaintiff to prove the 
extent of the encroachment or the weight 
of the burden it had imposed upon him. 
He is clearly entitled to claim that any 
portion, however small, of defendant’s wall 
that projects on his own propert5^ that is 
to to the north of the southern surface 
of his own wall, shall be removed. As a 
result the decree of the lower Appellate 
Court in Ci\nl Appeal No. 141 of 1920 will 
be niodilied by addition to the list of struc- 
tures ordered to be removed by the defendant 
of i:hat portion of the wall at or near Kha in 
the map which projects to tiie north beyond 
the southern surface of the plaintiff’s south 
wall. The defcndant-appellaiit will pay 
all the costs of both appeals and onc-eighl 
of the total costs incurred in connection 
with the cross-objections of the plaintiff- 
respondent. The Matter wid pay the re- 
maining seven-e:gvL.% 

N. K. ^Decree modified. 


LAHORE HIGH COURT. 

PiKSi Civin Appkai, No. 3303 of 1917. 

July 10, 1922. 

Pnseni .'—Mr. justice Scott-vSmith and 
Mr. Justice Brasher. 

MmammeU MAIyAN and others — 
Defendants — Appeeeants 
V err. us 

KISHORE CHAND and another— 
PLAINTIFFS, Musammai J A WALA DEVI — 
Defendant — Rkspcndents. 

Hindu Latsj — Mother — ProperHcs •'iven for 
ienance — Estate taken — Property accjvired jrem 
come, nativn of. 

When on the death of a Hindu his widows aj;Teed 
to let hivS mo the 1: hold certain proxierties ^\llich 
were described as having been given for mainten- 
ance ; 

that the words used did not indicate an 
intention to make over the properties to the 
motlier as an absolute gift and that the mother 
was only entitled to use their income for purposes 
Kti maintenance, [p. 834, col. 2; p. 835, col i.J 

53 
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There is no necessary connection between the 
limited nature; <ir the estate- which a widow takes 
in her husband's projj^rtv and the interest accruing 
to her in the iucoiiu 'denved by her as such limitea 
owner. TlK;t whit h Ik'Ooiucs vested in her in 
bet own ri.i/ht and which .she can dispose of at 
pleasure is her own property, not limited, but 
.Mbsolute, exclusive jind separate, in every sense of 
the term and devolves as such. There is no pre- 
.sumption that savings or purchases with savings 
etlected by a widow are increments to the corpus 
of the husband s estate and pass together with it. 
[p. 835, ol. 2.] 

Euhramaman Chetti v. Amnachelam Chettig 
28 M. I (F. B.), relied upon 

The same principles apply to a case where a 
Hindu female is given certain properties for the 
])urpo?c of a]^nlyinj( their income towards her 
mainlenauct*. [p, 8;>5, col. 2.] 

First appeal from the decree of the Senior 
Subordinate Judge, Ferozepore, dated the 
3,0th August 19T; . 

Hr. G. C. Nara!ii,f, for the Appellants, 
Eala j (iff an Nalh, for the Respondents. 
JUDGMENT — Tile pedigree table of the 
parties to the suit out of which the present 
cross-apy.eals arise is given in the judgment 
of the learned >Subordinate Judge and 
is as follows: — 


LADA DITTA MAE, 


Tclu Mai, Mul Chand, 


Nathu Mai- Musammat 
Nihal Devi, 
his widow. 


I 

Naroin Das=s 
Musammai 
J ai Devi, 
(died 191 x) 


Ivishore Chand, Kanshi Ram, 

Oilaintiff No. 1.) ^daintiff No. 2.) 


Musumniui Tiilsi Ram. -- A/ 
lawaUiDcvb (lied 1907.) Malan, 
(defendant No. 2), v^iefendant No. 1 ) 


T 

Musammat Thakari. Musammai Bhagwau Devi, 
(defendant No. ^.) (defendant No. 4.) 


The chief facts are as follows : — After Tulsi 
Rara’s death his widows, Musammat Jawala 
Devi and Musammai Malan, defendants, 
drew up a mutual agreement dated the 26th 
of January iQoS printed in the supplementary 
paper-book which we have marked B. In 
accordance with this they laid down cer* 
tain rules for the enjoyment Of the pyopeity 
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of their deceased husband and allotted cer- 
tain property to Musammat Jai Devi, 
the mother of the deceased, for her main- 
tenance and to enable her to spend something 
on charitable purposes. Upon Musammat 
Jai Devi's death in 1911 the present suit 
was brought by Kishore Chand and Kaiishi 
Ram, plaintiffs, for possession of property, 
moveable and immoveable, which the}^ 
said was the isindhan of the deceased and 
which the two widows of Tulsi Ram had 
taken possession of. Out of the property 
claimed the lower Court decreed Rs. 1,800 
cash which the defendants had realised 
on the redemption of a mortgage executed 
in favour of Musammat Jai Devi and it 
further gave the plaintiffs a declaration 
that Musammat Jai Devi's rights in 
Shankar Das’ shop which were mort- 
gaged to her for Rs. 2,000 vestedin the plain- 
tiffs as her successors. The remaining 
portion of the claim was dismissed. From 
this order both the parties have appealed. 
The widows have appealed as regards the 
decree granted to the plaintiffs. The plaint- 
iffs in their appeal have asked for a fur- 
ther decree for possession of the lands of 
Mauzas Uakheke, Hamid and Bhura 
and for possession of two shops called 
Jethamalwali together with a halakhana. 
They also ask for a decree in respect of 
pawnee's right to gold bangles amounting to 
Rs. 300. The plaintiffs' claim is based 
upon the allegation that the immoveable 
property, namely, the land and shops 
claimed in their appeal was given to Mu- 
sammat Jai Devi by the widows, defend- 
ants, as an absolute gift and in lieu of main- 
tenance and that, therefore, it became her 
istndhan and that on her death they as 
reversioners were entitled to inherit it. 
The lower Court held, in accordance with 
Debi Mangal Prosad Singh v. Mahadco 
Prasad Singh (1), a Privy Council case that 
the property in question came to Musammat 
Jai Devi upon partition and, therefore, wns 
not her istridhaiu Under these circum- 
stances, it held that the plaintiffs were not 
entitled to succeed thereto. As regards 
the pawnee's rights in gold ornaments 

(]) 14 InJ. Cns. icor. ; 34 A. 234; 9 A I,. J. 

263 ; II '-^17 » C. W. N. 409; ^91?) 

M W. N. 324 ; 14 Bom. h B. 220 ; 15 C. b. J.’ ->4^ ; 
22 M. b* J. 462 I 39 h 121 (P. C.}. 
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it was of opinion that the proof adduce '1 
was insufficient. We note that the evi- 
dence as to this part of the case is extremely 
meagre and Counsel for the plaintiffs, after 
referring us to the evidence of Labhu Ram, 
.see page 25 of the paper-book A, said he 
did not press the matter. We note, more- 
over, that the substantive evidence of 
Labhu Ram was given in another case and 
has not been printed in the paper-book 
in this case, and, therefore, the plaintiffs 
have no right to refer to it. 

In support of his contention that the 
land was given to Musammat Jai Devi in 
lieu of maintenance as an absolute pft 
Dr. Gokal Chand Narang, the plaintiff's 
Advocate, refers us to theagrecmeiit, Exhibit 
I)-i, printed in paper-book B. Paragraph 
I lays down that all the lands lelt by Tul.si 
Ram, deceased, belong jointly to both the 
widows, Musammat Jawala Devi and 
Musammat Malan, and mutation will be 
effected in the name of both of them except 
that the lands situated in Mauzas Lakhake, 
Hamid and Bhura, which have been given 
to Musammat Jai Devi for maintenance, 
will be mutated in her favour. Now the 
expression used is “Jo waste guzare he di 
gayi, ” Prima facie we do not think that 
these words indicate that there was any 
intention of making over the lands to her 
as an absolute gift. In the second para- 
graph it is stated that Musammat Jai Devi 
will at all times be competent to give away 
the lands in charity, situated at Mauzas La- 
khake, Hamid and Bhura which the widows 
had assigned to her. No doubt the 
statement in this paragraph that Musam- 
mat Jai Devi will be competent to give 
away the lands in charity is an indi- 
cation that proprietary rights were given or 
were to be given to her, but, w-hatevei 
the intention of Musammat Jawala Devi 
and Musammat Malan may have been at 
the time when they executed this agree- 
ment, the fact remains that mutation was 
never effected in the name of Musamm%t 
Jai Devi and there is no evidence to show 
that she ever received actual possession 
of these lands. There is some evidence, 
that of Banka Mai — .see pages 41 and io3 
of the paper-book A — ^to the effect that she 
enjoyed the produce of certain (ancls, 
but this is quite consistent with the 
theory that she was allowed to enjoy it by 
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way of maintenance. As to the shops, 
It is admitted that she enjoyed the income 
of them. Paragraph .{ of the agreement 
recites that the two shops together with the 
balakhana shall remain in possession of 
Musamntal Jai Devi, but it is not stated 
anywhere in the deed that they shall be her 
proper!}’ or that she shall have any power 
of disposal over them. Dehi Mangal 
Prosad Sin'^h v. Mahadeo Prasad Singh (i) 
is not on all fours with the present case, be- 
cause there there had been a partition of joint 
family ^jropcirt}^ betwe^en a mother and her 
sons, in the ])n.\sent case it is admitted 
that Musammai Jai Devi was not an heir 
of Dahl Tulsi Ram and was not entitled to 
any share in his property and we do not 
think that the agreement of the abtli of 
January 190^ indicates that there was 
any partition of the property between 
tlie widows and Musammai Jai Devi. 
At the same time, there is. we consider, 
IV) evidence to show that the lands and 
shops in d‘^,])ute were made over to 
Mtisammai Jai Devi as an absolute gift. 
We, therefore, hold that this property was 
not given to her in lieu of maintenance but 
that she might use its income for purposes 
of maintenance. The tiffs are. there- 
fore, not entitled to tliC' possession of this 
immoveable jjroperty after the death of 
Musammai J ai Devi. 

As regards the defendants’ appeal, the 
contention on the part of their Counsel 
is tliat Musammai Jai Devi acquired the 
mortgagee rights in the two plots referred to 
out of the Rs. JO 000 wliich she was allow- 
ed to draw from the joint shop in accordance 
with the agreement of the 25th of January 
1908. The contention is that this Rs, 30,000 
was made over to her for her maintenance 
in the same way as the immoveable property 
was made over. In other words, she was to 
enjoy the income of it and any part of it 
left over after her death would, there- 
fore, not go to the heirs of Tulsi Ram. 
The defendants have produced evidence 
to show that Musammai Jai Devi sp^ent 
a great deal of money, iiiucli more than 
Rs. 30,000, on pilgrimages and in charity. It 
is, therefore, quite clear, if this evidence is 
correct, tliat she had other money at her 
disposal ill addition to this Rs. 30,000, 
vShe was the widow of a member of a 
very wealthy family and it cannot be sup- 


posed that she did not possess ^om^istrlihan 
even during lier hasband’s lifetime. It 
i.*^ also admitleci that under the agreement 
of th*.* 29 tli of January roo8 she enjoyed 
the income of certain l^.nds and shops. 
There can, thcrehjre, be no initialpresump- 
tion that she uctpiiredlheseinortgagee rights 
out of the Rs. 30,000, and, in the absence of 
any evidence to the contrary, we consider 
the presumption to be that she acquired it 
out of other monies which she had with her. 
As pointed out in Suhramanian Cheiii v. 
Arunachclam Chet! I (2), there is no necessary 
connection between the limited nature of 
the estate which a widow takes in her hus- 
band’s property and the interest accruing 
to lier in the income derived by her as such 
limited owner. That which becomes vested 
in her in her own right and which she can 
dispose of at pleasure is her own property, 
not limited but absolute, exclusive and 
separate, in cver}^ sense of the term, 
and devolves as such. There is no presump- 
tion that savings or purchases with savings 
effected by a widow are increments to the 
corfyiis of the husband’s estate and pass 
together with it. Applying the princi- 
]j1o of this ruling, we hold that these acqui- 
sitions by way of mortgage which 
Musammai Jai Devi obtained are her istri- 
dfian, and, therefore, pass on her death to 
llie heirs of her husband, i.e,, the plaintiffs. 
One other point was urged by Dala Jagan 
Nath in bupporl of the widows' appeal, and 
tliat was that Musammai Jai Devd was 
not married to her husband in an approved 
form. This argument is based on the 
evidence of Ganda Singh, pages 47 and 48 
of the paper-book A, who said that at the 
time of the marriage Rs. 500 were given to the 
father-in law of Narain Das for the marriage 
e^epeuses. The suggestion is that this 
Rs" 500 was the price. The evidence, 
liowever, of this is altogether too meagre 
and we note further that no issue was 
iramed as to whether the marriage of 
Musammai Jai Devi was in an approved 
form or not. The argument, in our 
opinion, has no iorcf^ 

The rcsulr the'i that we affirm the 
de'*isiou of the lower 0)urt on ad points 
and di'-niiss l;oth the appeals and direct 


(■>) 2S M. I (F. B.), 
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that the parties shall bear their own costs 
in this Court. 

K , A ppeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civie Appeai* No. 148 of 1919. 

November 2, 1922. 

PresaU: — Mr. Justice Rafiqiie and 
Mr. Justice Lindsav. 

Raja BIRJ NARAIN RAI--Defkni)ANT 
— ^Appeeeant 
vcrstis 

Babu KEDAR NATH and othkrs— 
Peaintiffs — Dkfendaxts— 
Respondents. 

Prfi*emptio} 7 — Sale^ uivohmiary — Ihghf io pre- 
empt. 

A pre-emptor cannot be deprived of his right 
by the fact that the sale was an involuntary sale. 

tP- I.] 

Gkulam Mohiuddiv Khan v. Hardeo Sahai. 
58 Ind, Cas. 03; 42 A. 18 A. D. J. 413, dis- 
tinguished. 

First appeal from the decision of the 
Subordinate Judge, Ghazipur, dated the 
hth of January 1919. 

Messrs. 5 . M. Snlaiman and S. 1\ Sinha, 
for the Appellant. 

Messrs, M. L. Agamala ciiid Harihetns 
S ahai, for the Respondents. 

JUDGMENT. — The respondents to the 
present appeal are admittedly descend- 
ed from a common ancestor. The 
defendants-respondents Nos. 3 to 7 were in- 
debted to some one in Calcutta and at the 
instance of the creditors were declared 
insolvents in 1912. The insolvents were 
residents of Ghazipur and owjied jjropert}' 
in the District ot Ballia. Under the orders 
of the Insolvency Court their pro])erty 
situate in the Di.strict of Ballia was 
made over to the Official Receiver. The 
latter disposed of the property by private 
sale in favour of defendant -appellant, 
Raja Birj Narain Rai. on the 22nd Sep- 
tember 191O. The deed was registered 
on the 30th September 191b. The plain- 
tifis-respondents Nos. 1 and 2, who are 
minors^ sued under the guardianship of 


their mother for the recovery oJ the said 
property on the ground of pie-c^mption. 

They alleged that tliey and the insol- 
vents were descended from a common 
ancestor and were co-sharers in tlie prop- 
eily in which the share of the insolvents 
was sold by the Official Receiver to the de- 
fendant-appellant. The claim was resisted 
on various ideas with two of which we are 
principally concerned in this appeal. It 
was urged on behalf of the contesting de- 
fendant that the plaintiffs had knowledge 
of the proposed sale and did not choose 
to ])urchase the property in suit and, tliere- 
fore, they have lost their right of pre- 
emption. Moreover, the sale made by the 
Official Receiver ill favour of the defendant 
Raja was an involuntarj’^ sale in respect of 
which the right of pre-emption would not 
prevail. The learned Subordinate Judge 
came to the conclusion on the e\ddence 
in the case that the plaintiffs had no know- 
ledge of the proposed sale. He was also 
of opinion that the sale in favour of the 
contesting defendant, though made by 
an Official Receiver, did not stand on the 
same footing as a sale at a public auction 
and would not defeat the right of pre-emp* 
tioii. 

In ai)peal before us it is contended stre- 
nuously on behalf of the defendant-appellant 
that the evidence shows that the plain- 
tiffs had knowledge of the sale in question 
and that in any case the sale being an in- 
voluntary sale, i.i\, one under the orders c,l 
the Court, 110 claim can be urged 011 the 
basis of pre-emption. The evidence on 
the record with regard to the alleged know- 
ledge of the plaintiffs shows that the Offi- 
cial Receiver published in the Calcutta 
papers, both Hindi and English, his inten- 
tion of selling the property in suit. There 
is no evidence that the plaintiffs, who are 
minors now and wlio were minors at the 
time of the publication in the Calcutta 
papers, were old enough to read those 
papers or that anybody else read the 
said papers to them. In our opinion the 
learned Subordinate Judge was right ia 
holding that the plea for the defence that 
the plaintiffs knew of the proposed sale 
has not been made out. The second 
objection based upon the allegation of the 
sale being involuntary has also net been 
established. It is based on the contention 
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that if a vendor does not sell the property 
himself but it is sold under the orders of 
a Court and, the sale takes place privatel3% 
no claim based on pre-emption can be brought 
in respect of that sale. We have been refer- 
red to the case of Ghulam Mohiuddin 
Khan v. Ilardeo Sahai (1), and 
special stress is laid upon the 
passage at page 407.* We think that 
the facts of that case were quite different 
from the facts of the present case.. The 
principal reason for the decision of that 
case is given at the bottom of page 407.* 
It was said in that case, ‘‘ They had 
full notice of the intention of sale. Thc^’’ 
were publicl}’' in\dted to the auction. One 
did not appear , the other appeared through 
ail agent and made no attempt to purchase. 
This action on their part was. in our opin- 
ion, tantamount tn a refusal to purchase, 
and if it was necessary for the Official As- 
signee to follow the custom laid down in 
the Wajih-iiUarz, he actually did follow 
that custom, for he jiublicly invited these 
co-sharer.s to purchase and the}’’ publiclj" 
refused to purchase.*’ In the case be- 
fore us the sale was not a sale in the sense 
of a public auction. It is a fact that notice 
was given of his intention to sell the proper- 
ty, but, as we have remarked above, the 
plaintiffs nev^cT knew of that notice and 
the sale was not a public sale. With regard 
to properties sold at Court-auctions there 
is a mode of pre-emption prescribed which 
is to be found in O. XXI, r. 28. In- 
our opinion the plaintiffs cannot be depriv- 
ed of their right by the fact that the sale 
was an involuntary sale. The appeal, there- 
fore, fails and is dismissed with costs in- 
cluding fees in this Court on the higher 
scale. 

There are cross-objectioiio on behalf of 
the plaintiffs with regard to the sale price. 
We have examined the record and, in our 
opinion, there is no force in these objections. 
The objections are dismissed with costs. 
The plaintiffs will have a month from the 
date of this Court's decree to deposit the 
pre-emption money into Court and in case 
they fail to do so the suit .shall stand dis- 
missed with costs. 

N. K. 

Sidi dismissed, 

(i) 58 Ind. Ca.^. 93; -t.: A. 40:*; 18 A. r<. J. 
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LAHORE HIGH COURT. 

SiJcoNi) Civn. Appeai. No. 13 op xqz?,, 
June 8, 1922. 

Present: — ^IVIr. Justice Broadway and 
Mr. Justice Abdul Qadir. 

KAIvL AN — Dki'rnuant— Appki^lant 
versus 

TAWAHAR SINGH — P1.AINTIPF AND 

Syed KARAR HUSSAIN— Defendant 
— Respondents. 

Landlord and icnatit — Lease — Forfeiture on non- 
payment oj Penalty — Lessee, riyht of, to eject 

pnor Icfscc — Nrdhc. 

Where a leaf-e .«itipiilates that on non-payment 
of rent on the day fixed for payment the interest 
ol the lessee would be forfeited and the landlord 
would have a rieht oF re-entry, the stipulation 
amounts to a penalty and is deemed to have been 
intended as a mere security for the payment of the 
rent. [p. 839. coL j.] 

Courts have power to relieve against a forfeiture 
incurred under such a clan.se. fp. 839, col. z J 

Kutti V. Ranjrnhanar, 8 Ind. Cas. 300; 
‘S M. b. T. 2 ’8, Nayaina Naika v. Vasudeva 
Bhalia, 28 M. 3S0; 15 M L, J. 208, distinguished. 

The riuht of n le.ssee to eject a previous les.se€- 
whosc lease has expired is not affected by the i»j t 
that the latter did not have, proper notice of the 
lease m favour ot the former, [p. 8.fO. <!ol. i.J 

PcivIjUu Ham v. Tvk Chand, 5^ Ind. Cas. 805; 

I I. ioUo^\e(l. 

Second ap};eal from the decree of the 
District Judge, Delhi, dated the bth Decem- 
ber 1921, affirming that of the Subordinate 
Judge, S(x:oik 1 Class, Delhi* dated the 30th 
April 1021. 

Talail/cy;/ Chand, R. S., for the Appellant. 

I/ala Sardha Ram Kapur, for the Re- 
bpondeiits. 

JUDGMENT. — Two connected appeals will 
be disposed of by this judgment, as both 
oi thc.MA arise out of the same suit. One 
Karar Hussain owns certain shops in Delhi, 
lour of which had been let to one Kalian 
for several years. On 21st November 1919 
the landlord gave a notice to Kalian to 
quit the shops b'y the 24th December 7.979 
or to pay’ eulianced rent. On the 19th Janu- 
ary 1920 he leased the.se v^ry shops to 
Jawahir Singh, the present plaintiff- 
respondent, for lo years, by a regis- 
tered It.'i.sc, in which the latter *.vas 
authorised tn lake possession by cijccting 
Kalian jirivately or through Court and to 
occupy the shops for the period stipulated 
on payment of rent of Rs. 16 
mansem on the first of every lunar mouti^ 
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A condition was introduced in clause 8 of 
the lease to the effect that in ca^^e na 
dehindi (non-payment) of rent on the first of 
every lunar month the period of lo years 
will be cancelled and the landlord will be 
entitled to evict tne lessee at once 
and to re enter into possession. The rent for 
the first month was admittedly paid. The 
rent for the second month, which fell due 
on the 22nd February 1920, calculated 
according to lunar months, not paid 
in time but was sent by moTie>‘ order 
on the 6th March 1920, i. c.y about a fort- 
night after the due date. In the mean- 
while Karar Hussain had sent a notice, 
dated the 4th March 1920, to Jawahar 
Singh, informing him that the lease 
stood cancelled on account of his default 
in payment of rent at the proper time. 
Jawahar vSingh thereupon brought a suit 
on the 26th March 1920. praying for a decla- 
ration that the lease had not been cancelled 
and asking also for possession of the shops 
by ejectment Kalian. The Trial Court 
decreed the plaintiff's stiit against Karar 
Hussain and also ordered the ejectment 
of Kalian. Both the latter appealed to 
the District Judge, who dismissed their 
appeals. Bach ore of them has now pre- 
ferred a second appeal to this Court. Kal- 
ian is represented by Mr. Mcol Chand and 
Karar Hussain by Mr. Moti Sugar, while 
Lala Sardha Ram appears on behalf of the 
respondent. 

The case for the appellants has been 
argued before us by Mr. Mool Chand, wdio 
Ssays that the interests of liis client are 
identical with those of Karar Hussain, be- 
cause the latter has now executed a fresh 
long lease in favour of Kalian. 

The main question in this appeal is 
whether the Courts below were justified in 
coming to the relief of the plaintiff as Courts 
of Equity. In this coniiecticn the follow- 
ing points are worth consideration. It 
has been found as a matter of fact by both 
the Courts below that, according to a well 
known custom of Delhi, the plaintiff has 
paid the sum of Rs. 1,000 by way of nazrana 
to Karar Hussain before securing the lease 
in his favour. It has also been found 
by the Courts below that the bargain which 
Karar Hussain struck with the plaintiff 
was not an equitable one. The Trial Court 
espreased an opinion that the terms 


[19^3 

of the lease were very severe, one-sided 
and unconscionable.” Similarly, the lower 
Appellate Court has expressed an 
opinion that “ the landlord’s action in termi- 
nating the lease was in the circumstances 
fraudulent, oppressive, harsh and vindic- 
tive.” We do not think it is necessary for 
us. ill the face of such decided expressions 
of opinion by the Courts which were fully 
conversant with all the facts of the c;ise, 
to add any comment of our own on the con- 
duct of the appellant in this case. It 
strikes us that in all probability the 
lease executed by Karar Hussain in iarour 
of Jawahar Singh, plaintiff, was intended 
as a sort of trap for liim. It was ])leaded 
by the plaintiff that the terms of the lease 
w'ere not explained to him. The Trial 
Court held that the plain'j'ff did not fully 
realize the significance of the terms intro- 
duced in the deed. The lower Appellate 
Court, however, held that he must be pre- 
sumed to know the terms of the contract 
and was bound by them, but that the eighth 
clause in the lease was penal and that it secan- 
ed to be against equity and good conscience 
to aliow' tile defendant No. i to cancel the 
lease after having taken such a large sum 
as niiz/Liiuiy simply on account of a few 
davs' delay in payment of rent in a cane 
where the lessee had not y^t even succeeded 
in getting possession of the property he 
took on lease. 

It ivS argued by Mr. Mool Chand 
that the stipulation involving forfeiture 
of the lease on default of i)a3mient of rent 
of any one month on the due date may 
seem to be harsh but was accepted by the 
plaintiff with his eyes open and defendant 
No. I was entitled to insist on cancelling 
the lease according to the said condition. 
He refers to a Madras decision published 
as Mtissa Kutli v. liangachariar (i) in which 
it was held that where there is a covenant 
for re-entry on breach of the conditions 
of the lease, the non-payment of rent 
operates as forfeiture of the lease. He 
relies also on Naraina Naika v. Vasudeva 
Bhciita (2) in which no relief against for- 
feiture for non-XJii^nnent was given on the 
ground that the condition of forfeiture 


(:) S Ind* C^s. 3oq : 8 M. L. T. 238. 
(2) 28 M. 389; 13 M. I4. 20b« 
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was not penal, as a period of grace was 
allowed. This last ruling has no appli- 
cation to the present case, as here there 
is no period of grace of any kind allowed and 
the condition is strictly penal. 11 is ad- 
mitted by defendant No. 1 himself, in his 
statement in Court, that the object of this 
condition was to enforce payment of rent. 
The Madras case is also not very helpful, 
because, though there is provision for re- 
entry in the lease before us, the dispute 
has arisen before there can be any question 
of re-entry and is really due to the fact 
that the lessor has failed lo give notice to 
his former tenant and has evidently inten- 
tionally refrained from helping his leSvS?e 
in getting into possession of the propert^^ 
leased to him. Mi. Mool Chand says 
that if the plaintiff had got possession of 
the shops and if the defendant No. i war. 
noTv suing to eject him on the ground of 
cauceliation of the lease, possibly the 
piinciple underlying section X14 of the 
Transfer of Property Act could have given 
the Courts jurisdiction to help the lessee 
by permitting him to tender the unpaid 
rent with damages and to have his lease 
declared as valid and subsisting, but in- 
asmuch as he had not yet got into possession 
he cannot claim any helj) under section 114 
or rely on that section to justify the Courts 
in going against the express terms of the 
contract between the parlies. We d(» not 
think this reasoning can help the appellants 
very much in a case where the fact that 
the plaintiff has not got possession is not due 
to any negligence or omission on his part. 
There is apparently some kind of collusion 
between defendant No.i and his old tenant 
Kalian. It is pointed oat by Laid Sardha 
Kani that the so-called notice of cancella- 
tion dated the 4th of March 1920, v/hich 
Karar Hussain gave to his client, was not 
a bona fide notice at all, but was merely a 
counterblast against the notices dated ist 
March 1921, which the plaintiff had given 
to Karar Hussain as well as to Kalian. He 
had asked Kalian to vacate the property 
and had asked Karar Hussain to help him 
in securing possession. The learned Vakil 
refers to paragraphs 33x4, 1315 
of Story's well-known book on Equity 
(1920 Edition), parts of which may be 
quoted here. Paragraph 1314 says : — 
^‘The general principle now adopted 


is, that, wherever a penalty is inserted 
merely to secure the performance or enjoy- 
ment of a collateral object, the latter is 
considered as the principal intent of the 
instrument, and the penalty is deemed 
only as accessory, and, therefore, as intended 
only to secure the due performance thereof." 
The same learned author goes on to say 
in paragraph 1315: — 

“ The same doctrine has been applied 
by Courts of Equity to cases of leases, where 
a forfeiture of the estate, and an entry for 
the forfeiture, is stipulated for in the lease, 
in case of the non-payment of the rent at 
the regular days of payment; for the right 
of entry is deemed to be intended to be 
a mere security for the payment of the 
rent." 

The reasoning in favour of the equity 
jurisdiction of Courts in cases of this 
nature is given in paragraph 1316 as 
follows 

In reason, in conscience, in natural 
Cduity, there is nt) ground to say, because 
a man has stipulated for a penalty, in case 
of his omission to do a particular act (the 
real object of the parties being the per- 
foimancc of the act), that, if he omits lo 
do the act, he shall suffer an enormous 
loss, v^holly disproportionate to ih.it injury 
to the other party. ” 

Tliis is exactly the principle which the 
learned Pistrict Judge has followed in 
upholding the decision of the Trial Court 
in this case, and we see notliiug in the argu- 
ment that has been addressed to us on be- 
half of the appellants to justify our inter- 
ference with the discretion legitimately 
and judiciously exercised by the lower 
Appellate Court. 

It is urged by Mr. Mool Chand that his 
ciicj-t was not privy to the contract betv/cen 
Karar Hussain and Jawahar Singh and had 
-aot even been informed by the former cf 
the lease executed in favour of the latter 
and he was, therefore, not liable to eject- 
ment at the instance of Jawahar Singh. We 
think, however, there is no force in this 
plea. J aw^har Singh stepped into the shoes 
of the lessor by virtue of the lease dated 
the 19th January 1920, and the assignee 
of the owuier was in a position to ask for 
ejectment of the previous tenant, wdjose 
original lease had expired and who was 
under a notice of ejectment at the tim« 
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wheuthe lease in favour of the plaintiff 
was executed. As hAAinParbhuRaw v. 2 'ck 
Chand (3), the right of the plaintiff to eject 
the old tenant is not affected by want of a 
proper notice of the lease in favour of pjaint- 
iff, and, as we are holding that Jawahar 
Singh has been rightly relieved by the Courts 
below against the forfeiture of the lease 
and the lease is still subsisting, there can 
be no doubt t^at Kall-m’s ejectment ha«i 
been correctly ordered and we uphold that 
order. 

The last question w^hich has been dis- 
cussed before us is as to the eoin^/en- 
sation to which Kalian be entitled 

on account of certain materials of his hi 
the shops in dispute. Mr. IVIool Chund 
insisted that the question of compensation 
should have been decided in the suit, 
instead of being left to be decided in 
execution proceedings, that it should be 
decided by this Court or order a remand 
on this point. We notice that no issue 
was framed b}'^ the trial Court on this point 
and it is noted by the Court in that judgment 
that perhaps it was given up to be settled 
in execution. The lower Appellate Court, 
therefore, could not go into this ques ion 
and was apparently justified in leaving 
it to be decided in execution. It is also to 
be noted that j awahar Singh has already 
deposited Rs. 500 in Court, which is the 
sum which Kalian claimed as compensation. 
The interests of Kalian, therefore, do 
not suffer in any way if this matter 
is not decided in the suit, because he can 
get any sum to which he may be found to 
be entitled against Jawahar Singh out 
of the sum deposited by the latter 
in Court. We, therefore, dismiss both the 
appeals with costs and uphold the decree 
of the Courts below, declaiing that the 
lease has not been forfeited by the delay 
in payment of rent of one month and giv- 
ing the possession of shops by ejectment 
of Kalian. We direct that the (juestiun 
of compensation due to Kalian for any 
materials that may be proved to be his, 
may be gone into by the Court executing 
the decree and it may allow any sum with- 
in the limit of Rs. 500 to Kalian, which 
it may find due against Jawahar Singh, 
z, K. Appmlsi dismisiiCcl, 

U) Ind.Q'dh. aoj; I b. 
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LAHORE ElOH COURT. 

Second Civii. Apeeai, No. 1214 op 1922. 

January 2, 1923. 

Present: — ^Mr. Justice Broadway. 

NANHA — PlAINTIFF — ^A ppbiaant 
versus 

SUNDA — Dependant — Respondent. 

Succession Certificate Act (V 1 1 0/1880), s, 4 — 
Failure to produce certificate — Procedure — Certificate 
produced in appeal — Appellate Court, duty of. 

Although .*5ection 4 of the Succession Certificate 
Act forbids a Court from passing a decree Against 
a debtor of a deceased person for payment of a 
debt except on production of a certificate, there is 
nothing in the Act to prevent a Court from en- 
tertaining a suit and allowing time for the 
jiroduction of the necessary certificate, [p. 8.fi, 
col. 1.] 

Say ad Ahmad Shaft v. Buiiyadi Begum, 88 P. 
R. 1891, followed. 

Where a .‘mil is dismissed owing to the 
production of a Succession Certificate and the Cer- 
tificate is produced before the Appellate Court in 
appeal, the latter ought to accept it. [p.841. col. t.T 

Maya Ram v.Shih Das 20 P. R. looi; *>4!*. 
h. R 191*’, Ramanuf^rah Narayan Singh y. Chuvi 
Lai, 2j Ind. Cas. 822 and Muralidhar Roy v. 
Mohtnt Mohan Kor, 30 liid, Cas. 510; 19 C. W. N. 
794;/ o/e, relied upon. 

Abdul Saftar v. Satya Bhushan Das, 33 C. 707, 
distinguished. 

Second appeal from a decree of the 
District Judge, I )cllii, dated the bth February 
1922, affirming that of Miinsif, First Class, 
Robtak, dated the nth June IQ2I. 

Mr. Sliamair Chand, for the Appellant. 

Mr, Sagiar Chand, for the Respondent. 

JUDGMENT.- One Nanha instituted a 
suit against Siinda for the recovery of a 
debt due to a man named Behari, deceased. 
Nanha claimed to be related to Behari 
and as such entitled to recover the debt 
due to him. Various defences were raised, 
one of these being that the suit coitld not 
proceed in the absence of a Succession Certi- 
ficate. The Trial Court framed an issue 
on this question and on the nth June 1921 
disnji.ssed the suit holding that it could not 
proceed without a Succession Certificate. 

The idaintiff thereupon preferred an 
appeal to the District Court alleging that 
time should have been jdlowed him to ob- 
tain the Succession Certificate, but the 
learned District Judge held that the de- 
cision of the Trial Court was correct and., 
no jtime having been asked for, the Trial 
Court was not bound to give any. In 
the interval between the decision tiy the 
Trial Court and the heating cf the ap]^ea| 
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the plaintiff applied for and obtained a 
Succession Certificate which he produced 
in the District Court. The District Judge, 
however, came to the conclusion that this 
did not affect the case. The order dis- 
missing the suit having been maintained 
the plaintiff has come up to this Court in 
second appeal through Mr. vShamair Chand 
and I have heard Mr. vSagar Chand on be- 
half of the respondent. 

My attention has been drawn to 
Say ad Ahmad Shaft v. Bunyadi Begum 
(i), Maya Ram v. Shib Das (2), Murali- 
dhar Roy v. M ohini Mohan Kor (3) and Rama- 
nugrah Narayan Singh v. Chuni Lai (4). 
In Say ad Ahmad Shafi v. Bunyadi Begum 
(i) it was held that, although section 4 of 
the Succession Certificate Act forbids 
the Court from passing a decree against a 
debtor of a deceased person for payment 
of his “ debt ” except on production of a 
certificate, there was nothing in the Act to 
prevent the Court from entertaining a 
suit and allowing time for the production 
of the necessary certificate. That decision 
was in a first appeal and the Trial Court 
was directed to allow the necessary time. 
In Maya Ram v, Shib Das (2) it was held 
that no certificate was necessary and further 
that there was nothing in the vSuccession 
Certificate Act precluding the Court 
from staying proceedings and directing 
the plaintiffs to take steps to procure 
a certificate. The case that is most in point, 
however, is M uralidhar Roy v. Mohini Mohan 
Kor (3). There at the trial of the case no 
Succession Certificate was produced. It 
was, however, tendered at the hearing 
of the appeal and a Division Bench of the 
Calcutta High Court held that the certi- 
ficate should have been admitted at that 
stage. Mr. Sagar Chand has referred to 
Abdul Sattar v. Satya Bhushan Das (5), 
but the facts of that case are considerably 
different. It seems to me that the view 
taken by the Calcutta High Court in M urali- 
dhar Roy V. Mohini Mohan Kor (3) is the 
correct one. There can be no doubt that the 
dismissal of the suit by the Trial Court was 


(i) S8 r. R. 1891. 

(.!) ao P. R. 1901; P. 7 ^. R. xooi. 

♦3) 30 Ind. Cas, 510; 19 C* W. N. 794 note, 
(4) 27 Ind, Cas. 822. 

35 C. 767. 


perfectly legal. At the same time it has to be 
borne in mind that the plaintiff was contesting 
his liability to be forced to obtain a cer- 
tificate, and it would have been more in 
consonance with the procedure adopted by 
the Chief Court in the cases cited above 
if the Trial Court had, on coming to a deci- 
sion adverse to the plaintiff on this ques- 
tion, allowed him a reasonable time within 
which to obtain the necessary certificate. 
The learned District J udge, however, 
should have admitted the certificate, making 
such order as to costs as was proper in the 
case, and I accordingly accept this appeal 
and remit the aj>peal to the learned 
District Judge for a re-hearing. The vSucces- 
sion Certificate is to be regarded as filed 
and the learned • District Judge should dis^ 
pose of the appeal in accordance with law. 
Costs in this Court will follow the event, 
z, K. Appeal accepted. 


LAHORE HlOH COURT. 

vSecond Civil, Appeal No. 2181 of 1921, 
Kebruary 17, 1922. 

Present: — Mr. Justice Abdul Qadir. 
vSUBA SINGH— Pr,.\iNXiFF — 
Appkeean'-' 
versus 

GOP AD vSTNGH and others— 
Defendants- - R esponden ts. 

Custom — Alienation — Remote reversioner , whether 
can sue in presence of near collateral. 

Where a male owner who has alienated ancestral 
property has sons living who are not minors, a 
remoter reversioner has no locus standi to ehaUetige 
the alienation unless he can show that the sons 
have waived their rights or have consented to 
the alienation or have colluded with the alienor. 
Ip. 842, col. i; p. 843, cot i.J 

Harvans Sint^h v. Harnam Singh, 84 P. R, 1898 
(P.B.), Murad v. Jannai, 67 P. R. 1900, referred to. 

Second appeal from a decree of the 
District Judjje, Julluadur, dated the 24th 
June 1921, rercrang that of the Junior 
Subordinate Judge, Jullundur, dated the 
2ist March 19:21. 

Mr. Kanwar Narain, for the Appellant. 

Mr. Sham Lai, for the Respondetite. 
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JUDGMENT. — Narain Singh, defendant 
No. 3, sold 13 kanals and 15 marlas ci 
land situated in JuUundur District to 
Gopal Singh, defendant No i, for 
Rs. 1,500. Suba Singh, a collateral of the 
vendor, brought a declaratory suit con- 
testing this sale on the usual grounds 
and alleging that the vendor was La-waUir 
It was pleaded on the other side that Naraiii 
Singh had three sons from a wife with 
whom he was residing at J amesabad 
in Sind where he had some land, and 
that in the presence of his sons a remoter 
reversioner, such as the plaintiff, had no 
locus standi to sue. The Trial Court held 
that the reversioner could sue if the vendor’s 
sons did not sue and went into the merits 
and granted the decree prayed for, hold- 
ing that Rs. 952 out of the sale money were 
proved to be for legal necessity and would 
be a charge on the land. On appeal by 
the vendee, Gopal Singh, the learned Dis* 
trict Judge held that in the presence of 
a nearer reversioner a remoter reversioner 
had no locus standi to sue unless any waiver 
of his rights by the nearer reversioner or 
any collusion with the alienor was shown. 
He observed, “there was nothing in the 
statement of the son of Narain vSiugh 
(who was examined in Court) which would 
prove that he had waived liis rights or 
abandoned them or that he had colluded in 
the alienation made by his father.” lie, 
therefore, dismissed the plaintiff’s suit. 
The plaintiff has now come up to this Court 
in second appeal and the sole question 
raised by him is that he had a locus standi, 

1 have heard Mr. Kanwar Narain on his 
behalf and Mr. Sham Dal for the respond- 
ent. 

Mr. Kanwar Narain relies on Harvans 
Singh V. Harnam Singh (i) and a subse- 
quent ruling of the Punjab Chief Court, 
Murad vjamiat (2), and says that the circum- 
stances of this case were such that an in- 
ference of collusion or waiver on the part of 
the son of Narain Singh should have been 
drawn by the lower Appellate Court, and it 
should have been held that the appellant had 
the right to bring a suit under those cir- 
cumstances to contest the alienation made 

(1) 84 P. R. 1S98 (F.B.). 

(2) 67 P. K. 1^900, 
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by Narain Singh. Mr. Sham Dal, on the 
other hand, replies that none of the cir- 
cumstances mentioned in paragraph 67 of 
Rattigan’s Digest of Customary Daw, as 
entitling a remoter reversioner, in the pre- 
sence of the nearest reversionary heir, to 
bring a suit to set aside an alienation, 
has been proved to exist in this case. He 
goes on to say that, so far from there being 
any proof that there were reasons justi- 
fying Suba Singh to institute a suit, there 
is even no allegation in his plaint that any 
such reasons existed, and that he had con- 
fined his case to the allegation that Narain 
Singh was sonless. I think there is 
considerable force in this contention. In 
a case where it has been found that the 
male owner, who has alienated ancestral 
land, has got three sons of whom the eldest 
has attained his majority, it is not open 
to a reversioner, whose rights would 
accrue after these three sons, to bring 
a suit until he can justify himself by bring- 
ing his case within the conditions laid down 
in paragra])h 07 of Rattigan’s Digest of 
Customary Daw. This seems to be clear 
even from those authorities on which Mr. 
Kanwar Narain has relied. It was found 
in the P'ull Bench case that the nearest 
reversioner was alive but refused to join 
in the suit, and it was for that reason that 
the reversioner next I0 the one who re- 
fused to join in the suit was allowed to sue. 
Similarly, in Murad v. Jannat (2) it 
was found that the daughter, who 
was the possible next reversionary heir 
in that case, refused without sufficient 
cause to institute proceedings to chal- 
lenge the alienation in question, and ad- 
mittedly concurred in it, and that, therefore, 
the reversioner next to her was entitled 
to bring a suit. None of these circumstances 
has been shown to exist here. It is not 
alleged that Dal Chand, the eldest son of 
Narain Singh , has refused to join in the 
suit or refused to sue. It is pointed out 
by Mr. Sham Dal that when Dal Chand 
was in the witness-box no question was put 
to him whether he was going to exercise 
his right or not, which has not been 
waived. The alienation was made in 1920 
and much time did not elapse between the 
sale and the suit, so that there is nothing 
to show that the son was not going to 
exercise his right to question the sale. I 
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think, under such circumstances, the con- 
clusion arrived by the learned District 
Judge is correct, that in the presence 
of a son of the vendor, the plaintiff has 
no right to sue, as the son had not refused 
to exercise his right and that as two other 
sons of the alienor intervene between 
I^al Chand and the plaintiff, the latter 
has no locus standi to sue. 

This appeal is, therefore, dismissed with 
cr;sts throughout. 

z. K. Appeal dismissed. 


PATNA HIGH COURT, 

Appeai, prom Original Decree No. ^0 op' 
1920. 

December 2C>, 1922. 

Prcsoil : — Mr, Justice Das and Justice 
Sir John Bncknill, Kt. 

Babu DAMODAR PRASAD and others 
— Dei'endants — Appellants 
versus 

RAM SARUP KUMAR— Plaintiff and 
ANOTHER — Dp:PENDANTS — RKSPCWIJP^NTS. 
Lraitd-- Suit to set nsidr decree — Burden of proof 
•^Service oj summons — Prejumptton. 

The test as to wluTher a suit lies to set aside a 
decree 011 the ^roimd of fraud is whether there was 
Iraud practised in relation to the previous proceed- 
ings in Court hy which the party seeking to set 
the decree aside was prevented from placing his 
case l)cfore the Court, [p. 844, col. i,| 

In a suit to set aside a decree on the ground of 
fraud, if the Court comes to the conclusion that 
in the previous proceedings the summons was not 
ill fact served upon the defendant it is at liberty 
to examine the evidence in that case with a view 
to find out whether there was any foundation for 
the previous suit. But that is onl)'^ for the pur- 
pose of enabling it to <lecide whether the failure 
to serve the summons was accidental or deliberate, 
[p. 844. col. I.] 

But the onus is on the party seeking to set the 
decree aside to show that there was no foundation 
for the previous suit, and not on the opposite 
party to establish the validity of the decree ob- 
tained by him. [p. 845. col. 2.J 

Where a case of fraud is attempted to be made 
out and the evidence adduced in the case is equally 
consistent with the allegations of the plaintiff as 
with the denial of the defendant a cUvSe of fraud is 
not established. [P- ^45* 2.] 

A Court must assume, until the contrary is proved, 
that a summons was in fact .served in the mode 
stated in the report of the peon, [p, 845, col i.] 
Appeal from the decision of the Officiat- 
ing Subordinate Judge, Mottghyr, dated the 
a^th August 19x9* 


Messrs. S, M, Mullick and 5 . N. Bose, 
for the zlppellants. 

Messrs. wS. C. Mitra and 5 . Dayal, for the 
I^espondents. 

JUDGMENT. 

Das, J. — On the 29th January 1912 
the defendants first party, who are 
the appellants before us, instituted a suit, 
being Suit No. 55 of 1912, for recovery of 
Rs. 4,065 as against one Bisheshar who 
is the defendant second party, and also 
against Ramsarup, the plaintiff-respondent. 
On the 9th May 1912 the defendants first 
party obtained a decree for the sum claimed 
by them as against Bisheshar and Ramsarup. 
On the loth August 1918 the present suit 
was instituted by Ramsarup for a declara- 
tion that the decree obtained by the de- 
fendants first party in Suit No. 55 of 1912 
was fraudulent and that it was not binding 
on them. The learned Subordinate Judge 
has come to the conclusion that the decree 
was a fraudulent one and he has accordingly 
set aside that decree and restored that suit 
to its file. On the facts found by the learn- 
ed vSubordinate Judge the order passed by 
him was far too favourable to the defendants 
first party, for, if the decree obtained by 
them was a fraudulent decree, they were 
not entitled to have the suit re-heard as 
against Ramsarup and Bisheshar. 

The circumstances in connection with 
Suit No. 55 of 1912 are these : One Sauda* 
gar died leaving two sons, Sheodhari and 
Ramsarup, and a widow Bhojlo Kuar. On 
the 14th July 1907 Sheodhari took a musta- 
jiri lease from the defendants first jiarty 
of 49 bighas of land in Skindafpur. It is 
the common case that at the time when 
he took this lease Sheodhari was the kaHa 
and the manager of the joint family. Bet- 
ween Januar^^ to August 1910 Sheodhari 
borrowed several sums of money from the 
defendants first party on chiilis. On the 
27th January 1911 Sheodhari executed 
in favour of the defendants first party what 
purported to be a mortgage-bond for 
Rs. 5,000. It is undisputed that he purported 
to execute the document for himself and as 
guardian of Ramsarup. The document 
showed that there was due to the de- 
fendants first party Rs. 1,900 on the 
chiitis and Rs. 2,100 as rent in respect of 
the lease. These debts were discharged 
by the execution of the mortgage-bond 
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and the bond on the face of it shows that 
Sheodhari took a cash advance of Rs. 998-14. 
But Sheodhari died soon after the execution 
of the bond and it is not denied that this 
sum of Rs.998-14 was not paid to Sheodhari, 
although it also appears that Rs. b4 was 
paid to him. The mortgage-bond could 
not be registered owing to the death of 
Sheodhari, and, as I have said, on the 29th 
January 1912 the defendants first party 
brought a money-suit for recovery of 
Rs. 4,065 as against Bisheshar. the son of 
Sheodhari, and Ramsarup, the brother of 
Sheodhari, 

The learned Subordinate Judge has ex- 
amined the evidence which has been record- 
ed in this case with a view to find out 
whether there was sufficient evidence of 
legal necessity for the loan which was taken 
by vSheodhari and Ramsarup. He came to the 
conclusion that the defendants first party 
failed to prove that there was an}^ legal 
necessity for the debt incurred by Sheo- 
dhari on behalf of the joint family. He 
also came to the conclusion that summons 
was not served upon Ramsarup. He 
thought that there was collusion between 
Bisheshar, the son of Sheodhari, and the 
defendants first party and he came to the 
conclusion that the decree was wholly in- 
operative so far as Ramsarup was con- 
cerned. 

In my opinion the learned Subordinate 
Judge should not have considered the evi- 
dence recorded in the case before him in 
order to enable him to come to the conclu- 
sion that there was no evidence to support 
the decree in Suit No. 55 of 1912. As has 
been pointed out, the test as to whether 
a suit lies to set aside a decree is whether 
there was fraud practised in relation to 
the proceedings in Court by wliich the 
defendant in the original suit was prevent- 
ed from placing his case before the Court. 
It is quite true that if the Court comes to 
the conclusion that summons was not in 
fact served upon the defendant he is at 
liberty to examine the evidence with 
a view to find out whether there was any 
foundation for the previous suit. But that 
is only for the purpose of enabling him to 
decide whether the failure to serve summons 
was accidental or deliberate. Now, in 
this case the learned Subordinate Judge 
threw the entire onus upon the defendants 
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fiist party. It is quite true that in the 
suit in which the defendants first party 
were the plaintiffs, namel}^ Suit No. 55 
of 1912, it was necessary for them to es- 
tablish that there was legal necessity for 
the debt incurred by Sheodhari as the 
karla of the joint family; but the Subordi- 
nate Judge in Suit No. 55 of 1912 gave the 
defendants first party a decree as against 
Bisheshar and Ramsarup. That decree 
operates as res judicata between the par- 
ties. No doubt it is open to Ramsarup 
in this suit to show that the decree obtained 
the defendants first party in vSuit No. 35 
of 1912 was a fraudulent decree. In or- 
der to establish that there was fraud in 
relation to the proceedings of the suit Raiii- 
sarup would have to show, if he could, that 
there was no foundation for the suit at all ; 
but then the onus was upon Ramsarup to 
show that there w\as no foundation for 
that suit. There is no onus upon the defend- 
ants first party to establish the validity 
of the decree obtained by them. Now, 
this course was not adopted by the learned 
Subordinate Judge. He examined the evi- 
dence in the case with a view to find out 
whether the defendants linst party in this 
case have established that there was legal 
necessity in respect of the debt incurred by 
Sheodhari. In my opinion the procedure 
adopted by the learned Subordinate J udge is 
wholly erroneous. It was for Ramsarup, the 
plaintiff in this action, to show that there 
was no foundation for Suit No. 55 of 1912, 
It was, therefore, for Ramsarup to establish 
that there was no legal necessity for the 
debt incurred by Sheodhari as the bvda 
of the joint family. 

The foundation of the judgment of the 
learned Subordiante Judge is that there was 
collusion between Bisheshar and Ramsarup. 
In order to see whether this finding is a 
legal finding it is necessary to examine tlie 
evidence in the record. Now, summons 
was undoubtedly served upon the defend- 
ants in the suit. Exhibit F-i is the report 
of the peon, Mahbub Hussain, relating 
to the service of summons, and the re- 
jDort shows that as Bisheshar declined to 
take the summons and as Ramsarup was a 
minor he ‘‘ hung up two of the summons 
with a copy of plaint on the house covered 
with tiles facing east.*' Apart from the 
general evidence given by Bhojlo Kuer, 
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the guardian of Ranisarup, the plaintiffs 
have not examined either the peon or 
the identifier or any person connected in 
any way with the service of summons to 
show that the statements in the report 
of the peon are untrue. W'e must assume, 
until the contrary is proved, that the sum- 
mons was in fact served in the mode stated 
ill the report of the peon, and, it was ne- 
cessary for the plaintiffs to prove that the 
statements made in the report are u.ntnie. 
It was, in my opinion, absolutely jieces..^ary 
for them to call either the peon or the 
identiller or any of the witnesses men- 
tioned ill the report of the peon. The 
evidence of Bhojlo Kiicr is wholly un- 
convincing and for my ])arl I can jilace 
no reliance upon it. 

But there are materials in the record 
which to my mind show conclusively that 
Bhojlo Kuer was aware of tlie suit itself. 
On the 6tli March 1912 Bhojlo Kuer 
entered appearance us the guardian of 
Ramsarup through a Pleader named Hito 
Roy. Slie is alleged to have given vakalat- 
nama to Hito Roy to conduct the defence 
on behalf of Ramsarup. Now, there is 
no dispute that a vakalainama was in fact 
given to the Pleader, but it is suggested 
by the plaintiff that the mkalainama was 
given by Bisheshar without the knowledge 
of the authority of Bhojlo Kuer. The 
learned >Subordinate Judge has found that 
the vakalatuama was given “ on lier behalf 
without licr knowledge by Bishe.shar” and, 
as the learned Subordinate J iidge also came 
to the conclirsion that the plaintiff’s mother 
Mmammal Bhojlo Kuer is a literate lady, 
he found as a fact that the vakalainama 
was filed fraudulently hy Bisheshar in the 
case. Now, I accept the finding of the 
learned Judge that the vakalainama was 
given to the Pleader by Bisheshar on his 
behalf and on behalf of Miisanwiat Bhojlo 
Kuer. But I am not prepared to accept 
his finding that because Musammal Bhojlo 
Kuer is a literate lady and because the 
vakalaUnama was by Bisheshar 

and not by Musammcn, Bhojlo Kuer that 
there was collusion between Bisheshar 
and the defendants first party. There is 
nothing else in the judgment of the learned 
Subordinate Judge from w’hich it can be 
inferred that there \^^as collusion betweetx 
the defendants first party and Bisheshar 
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Kuer. The learned Subordinate Judge 
says: “ This one fact alone goes to show' 
that the vakalainama was filed fraudulently 
by defendants second party. We have 
evidence in this suit that defendants se- 
cond party and defendants first party are 
in collusion wdth each other.’' Now, in my 
opinion, where a case of fraud is attempted 
to be made out and the evidence adduced 
in the case is equally consistent with the 
allegations of the plaintiff as with the de- 
nial of the defendant a case of fraud is not 
established. Now, what was the object 
of Bisheshar, who, it must be remem- 
bered, was a defendant in Suit N0.55 of 
IQ12, to collude with the plaintiffs in that 
action ? The learned vSubordiuate J udge 
has found that at the date of the execution 
of the bond the faniil}" was joint. We 
have examined the evidence verj' care- 
fully and in our view the evidence does 
not establish that there was a separation 
at any time between either Sheodhari or 
Ramsarup or between Bisheshar and Ram- 
sarup. The case of the plaintiff on the ques- 
tion of separation has been entirely disbeliev- 
ed by the learned Subordinate Judge. The 
case of the defendant is not, as the learned 
Subordinate J udge has erroneously sup- 
posed, that there was a separation between 
Bisheshar and Ramsarup at any time. It is 
quite true that one of the witnesses on 
behalf of the defendants says that they 
were messing separately for the last two 
years, but the witness himself explained 
that he does not suggest that the joint family 
properties have in any way been separated. 
Now, if that be so, and 'if the plaintiff’s 
evidence as to separation is wholly dis- 
believed, then a case of separation has not 
been established between the parties. That 
being so, it must be assumed that Bishe- 
shar and Ramsarup were joint not only at the 
time of the execution of the bond but also 
at the time of the institution of Suit No. 
55 of 1912, Now, what reason prompted 
Bisheshar to collude with the plaintiffs in 
vSuit No. 55 of 1912 ? If there was no 
motive at all to induce him to enter into a 
conspiracy with the defendants first party, 
who were the plaintiffs in that action, 
then, in my opinion, a case of fraud ought 
not to be found against him. He was a 
defendant to that action, so was Rahisariip, 
Now, the case of the plaintiff iff this action 
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is that there was no legal necessity in res- 
pect of the debt incurred by Sheodhari. 
If there was no legal necessity for the loan, 
then it was obviously to the advantage of 
Bisheshar to put forward Rainsarup to 
to urge the point that there was no legal 
necessity for the loan. If it was established 
in that action that there was no legal neces- 
sity for the loan incurred by Sheodhari then 
obviously the plaintiffs in that action could 
not get any decree either against Ramsarup 
or against Bisheshar. Now, the positive 

of the plaintiff in this action is that there 
was no legal necessity in respect of the 
loan incurred by Sheodhari. Now, if 
Bisheshar was aware of the fact that 
there was no legal necessity, then, as I say, 
it was to his advantage to put forward 
Ramsarup to put forward the plea that 
there was no legal necessity. If, on the 
other hand, there was legal necessity for 
the loan, then obviously there was no 
defence to the suit at all. In either case 
it would be to the advantage of 
Bisheshar to have Ramsarup to actively 
defend the action brought by the de- 
fendants first party. In my opinion there 
was absolutely no motive for Bisheshar 
to collude in the matter with the defendants 
first party, and if there was no motive at 
all, the act of Bisheshar in giving the %ta- 
kalainamu on his behalf and on behalf of 
Musammal Bhojlo Kuer is explainable 
on the hypothesis that there was no fraud 
on his part. After all Musammat Bhojlo 
Kuer was & parda-mshiii lady. The duty 
of defending the suit would fall 
entirely upon Bisheshar. It was purely a 
formal matter for him to go to Bhojlo 
Kuer and to get the vakalatnama signed bj" 
her. No doubt it was improper on the part 
of Bishe.shar not to get the .signa- 
ture of Bhojlo Kuer on the vakalat' 
mma, but the fact that Bisheshar was 
guilty of impropriety does not lead to the 
conclusion that he was colluding with the 
plaintiffs in that action. As I ha^ e said be- 
fore, where the facts established are equal- 
ly consistent with the allegation cf 
the plaintiff as with the denial of the de- 
fendant, a case of fraud will not be found 
by the Court. In my opinion the evidence 
does not establish that Bisheshar in any way 
colluded with the defendants first party. 
There ate in the record of the suitjno less 
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than two petitions ostensibly filed both on 
behalf of Bisheshar and on behalf of Ram- 
sarup. It is impossible to find a case of fraud 
against the defendants first party without 
coming to the conchrsion that Bisheshar 
was a party to the fraud, because both the 
petitions show that Bisheshar as well as 
Ramsarup were applying for time on the 
ground that there was a talk of settlement 
between the parties going on. Now, as 
1 have said before, if there was no rea.son 
at all for thinking that Bisheshar would 
collude with the defendants first party in 
the matter there is no reason at all for 
iindiug a case of fraud as against Bisheshar, 
uud, as I have also said before, it is impossi- 
ble to find a case of fraud as against defend- 
ants first party without finding a case of 
fraud as against Bisheshar. In my opinion 
the evidence does not establish that 
Bisheshar in any way colluded with the de- 
fendants first party in v^uit No. 55 of 1912. 
The summons was properly served on the 
minor. It is not suggested in the jfieadings 
of the suit that the procedure laid down 
ill O. XXXII was not comjfiied with. The 
evidence shows that Bislieshar certainly en- 
tered appearance not only on liis own be- 
half but also on behalf of the minor defend- 
ant and there is, in my opinion, no ground 
whatever for suggesting that the decree 
obtained in Suit No. 55 of 1912 was a fraudu- 
lent decree. I would accordingly allow the 
appeal, set aside the judgment and decree 
pa.ssed b}' the Court below and dismiss the 
plaintiff's suit with costs in both the Courts* 
Bucknill, J. — 1 agree. 


z. K. Appeal allowed. 
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LAHORE mOH COURT. 

Second Civii, Appeai. No. 1450 op 1922. 
Januarj' 17, 192 j. 

Present.'-Mr. Justice Campbell. 
WAZIR— Pi:.AiN'mfif— A ppheean T 
versus 

GIRDHARI AND OTHERS— Dependants 
— Respondents. 

Limitation Act {IX of i()o8), Sch, !. Arts. 14.4. 
148 — Mortgage — Hedcmpioin by co-uwrtf^a^or — 
by co-sharer to recover his shun J.imiwiiou-- Ad- 
verse possession. 

Art. 148 of Schedule 1 to the IJinitation 
Act refers only to a suit against a mortgagee and 
lias no application to a .suit against 0 charge-hold- 
er. Ijj 848, col. 2.J 

A co-mortgagor redeeming the whole inortcai/e 
does not become a mortgagee of the iiortiun re- 
deemed belonging to other co owners but beemnes 
merely a charge-holder. A .suit by one of the 
other co-ow’uers to recover his share ot the property 
on payment of his share of the charge is governed 
by Art. 1.44 and not by Art. 141s ol ^Schedule I to 
the limitation Act. [p. 848, col j.i 

The rule that, ordinarily, one co-sharer cannot 
hold adversely against another co-.sharer proceeds 
upon a rebuttable presumption that the co-sharcr 
in exclusive po.s.scssion is holding on liehalf of the 
other co-sharers. This nrersumptioii is re- 
butted when it is shown that the co-.sharer in 
possession denies the right of the other co-sharers 
to enter into joint possession until they have 
paid to him their share of a charge upon the 
property which he has detraved. [p, 848, col. 2 | 
Murajalli Hama Goundan v. Ramasoml Cheiti, 
45 Ind Cas. Huy : 41 M. 050, ^4 M J.,. ]. 

8 T. W. ; ^4 M. b. T. 22; doiii) M. W, N;448, 
Jai Kishen Joshi v. Hudhanand Joshi, 3j Ind. 
Cas. 244, 38 A. 138; 14 A. b J - 41, Pttrna 

Chandra Pal v. Barada Prasamia Bhatta- 
charjee, 45 Ind. Cas. 783; 4!) C. jji , 22 C. W.N. 
637. Vasudev v. Balaji, 2O B. 500 ; 4 Boin. L. K, 
178, Basantu v. Dhanna tSingh, 55 Ind. Cas. 450, 
relied upon. 

Ashfaij Ahmad v. Wazie Ah, Ji A. 423; 6 
Ind. Dec. (x. s.) 0y8, Ashjaq Ahmad v. llhizir 
AH, 14 A. i; A. \V N. (1891) ii; 7 Ind. Dec. {s.H.) 
373, Khiah Pam v. Ttiik Pam, 30 Ind. 

Cas. 452 ; 38 A. 340 ; 14 A. b. J 8^4, dis.sented 
from. 

Second appeal from a decree of the 

Additional Judge, Rohtak, at Hissar, dated 
the 14th February 1922, reversing that 
of the Munsif, First Class, Jhajjar, District 
Rohtak, dated the 4th March 1921. 

Mr. JS. A. Cooper, for the Appellant 
Mr, Shamair Char.cl, /or the Respondents. 
JTDDGMENT. — The cuit from which 

this second appeal has resulted was 

described by the plaintiff as one for 
redemption of three-fifths of an undivid- 
ed landed estate. The plaint alleged 
that on zoth July* 1893, five persons. 


Shadi, Mannu, Bhondu, Suudu and Chuttan, 
had mortgaged the estate to one SheoBakhsh 
for Rs. 700, that subsequently the defendants 
Nos. I to 3, the sons of Ramji Das, had become 
the representatives of the mortgagee and 
had also purchased two-fifths of the estate 
from Shadi and Mannu, that the plaintiff 
and the remaining defendants were the 
representatives of the other mortgagors 
and that the plaintiffs whose actual share 
in the estate is one-tenth, was entitled to 
redeem from the defendants Nos. 1 to 3 the 
remaining two-fifths of the estate. 

This statement of facts admittedly was 
incorrect. The real position, as elicit- 
ed during the trial, was as follows : — 

The mortgage to Sheo Bakhsh was trans- 
acted in 1875 and was for Rs. 165 without 
possession. In 1879 Sheo Bakhsh sued and 
obtained a decree for possession as mort- 
gagee for the principal sum advanced and 
accumulated interest totalling Rs. 284-2. 
In 1893 the mortgagors sued for redemp- 
tion. Sheo Bakhsh, the mortgagee, claimed 
Rs. 952-1 as the price of redemption. A 
compromise was effected on loth July 
1893 by which the mortgagors were to 
obtain ' possession by redemption after 
the Rabi harvest of 1894 on payment of 
Rs 700. A decree was passed in accord- 
ance with the compromise. Ramji Das 
then purchased the shares of Nanha, son of 
Ghannu, and Shadi, two-fifths of the whole, 
and applied for execution of the redemp- 
tion decree. He obtained on 8th July 
1895, possession of the whole estate on 
payment of Rs. 700 in the teeth of objection 
by Sheo Bakhsh that a further charge had 
been created by the mortgagors. Sheo 
Bakhsh then sued for recovery of posses- 
sion as mortgagee on the ground that the 
mortgage had not been redeemed in full* 
It was found that a further charge of Rs. 99 
had been created since the redemption 
decree by the mortgagor owners of the three- 
fifths not purchased by Ramji Dass. Sheo 
Bakhsh was given a decree for possession 
of this three-fifths conditional on Ramji 
Das not paying him Rs. 99-12 within three 
months. Ramji Das made payment with- 
in the period fixed and remained in posses- 
sion. The Rs. 99-12 were received by Sheo 
Bakhsh on 20th February 1897. The 

present suit was instituted on the 2ud 
March 1920, and the {plaintiffs, were given 
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a decree in the Trial Court for possession 
by redemption of three-fifths of the 
estate on payment of Rs. 420. 
Two of the defendants, sons of Ramji 
Das, appealed successfully and the 
District Judge dismissed the suit on the 
grounds [a) that the mortgage on which 
the plaintiff sued did not exist and (b) 
that his suit was barred by limitation under 
Art. 144 of the Limitation Act, since 
the sons of Ramji Das were not mort- 
gagees but charge-holders and the suit 
was brought mere than twelve years after 
the latest possible date from which 
time could run. i.e., 20th February 1897. 

The plaintiff has preferred a second 
appeal and it is contended on his behalf 
that Ramji Das and his sons are in posses- 
sion in the dual capacities of mortgagees 
and of co-sharers with the plaintiff, that 
the plaintiff is entitled to redeem at least 
his own share of one-tenth ; that there 
is nothing in law to prevent his redeeming 
the whole three-fifths, and that in any 
case no possession by Ramji Das can be 
adverse to the plaintiff, a co-sharer. 

No effective reply has been put 
forward to the first of the two grounds 
on which the lower Appellate Court 
has dismissed the suit, and Sheo Prasad v . 
lain Kuar (i) and Auaragi Kunwar v. 
Kashi Rai (2) are authorities wliich fully 
endorse the view taken by the learned 
District Judge that the suit is liable to 
fail, because the plaintiff sued upon a mort- 
gage which admittedly had no existence. 

The lower Appellate Court is supported 
in its second ground by rulings of the 
Madras, Allahabad, Calcutta and Bombay 
High Courts, MurajalU Hunia Goutidan v. 
RamasamiChettiiz). Jai Kisheu Joshi v. 
Budhamnd Joshi (4), Puma Chandra Pal v. 
Barada Prasimna Bhattacharjee (5) and 
Vasudev v. Balaji (6). The last named case 
is almost an exact parallel with the present. 


(1) 18 A. 403; A. W. N. (I8<j6) 132; 8 lad. Dec. 

(N. s.) 975 ' , „ 

(2) 2 5 Cas. 197* 

A Ind, Cas, 8675 41 M. 650; 34 M. L. J . 

S'if 8 I. w- 

^ (4)^ 34, Ind. Cas. 241; 38 A. 138; 14 A. I4* J. 41, 

Is) 45 783 » 46 C. Ill ; 22 C. W. N* 
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(6) 26 B. 500 i 4 Bom. I4. R. 178. 


[mi 


To the contrary are certain decisions of 
the Allahabad High Court, Ashfaq Ahmad 
V. Wazir AH (7), Ashfaq Ahmad v. 
Wazir AH (8) and Khiali Ram v. Taik 
Ram (g). All these cases were considered 
in an appeal decided in this Court by Mr. 
Justice Wilberforce and reported as Basanta 
V. Dhanna Sin^h (10), where it was held 
that a co-mortgagor redeeming the whole 
mortgage does not become a mortgagee 
of the portion redeemed belonging to other 
co-owners, but becomes merely a charge- 
holder, and that Art. 148 of the Limitation 
Act refers only to a suit against a mortgagee 
and has no a])plicntion to a suit against a 
cliarge-holder. 

h'ollowing this ruling and the autho- 
rities on which it is based I hold that the 
lower Appellate Court rightly decided that 
the suit was time-barred under Art. 144. 
Those same authorities furnish a reply 
to the contention that there can be 
no adverse possession against the plaintiff 
because the defendants Nos. i to 3 are co- 
sharers with him in a joint undivided hold- 
ing. The rule that, ordinarily, one co-sharer 
cannot hold adversely against another 
co-sharer proceeds upon a rebuttable pre- 
sumption that the co-sharer in exclusive 
possession is holding on behalf of the other 
co-sharers. This presumption is rebutted 
when it is shown that the co-sharer in pos- 
session denies the right of the other co- 
sharers to enter into joint possession until 
they have paid to him their share of a charge 
tipon the property which he has defrayed. 

The appeal fails and is dismissed with 
costs. 


Z. K. 


Appeal dismissed^ 


(7) J.I A. 423; G lud. Dec, (N. S.) 69S. 

(8) 14 A. i; A. W. N. (1891) 21 1; 7 ind, 

(N. .S.) 373. 

(0) 36 Ind. Cas. 452 t 38 A. 7. .{A.D J 8 i p 
(10) 55 Ind. Cas. 450. 
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CALCUTTA HIGH COURT. 

Appeae from Originai. Decree No. 24 
OF 1920. 

August 29, 1922. 

Present : — Justice Sir Asutosh Mocker jee. 
Kt., and Mr. Justice Cuming. 
SECRETARY of STATE for INDIA 
IN COUNCIL — ^Defendant — ^Appei,i.ant 
versus 

UPENDRA NARAIN ROY and others — 
Pi,AiNTiFFs — R espondents. 

Bernal Alluvion and Diluvion Act {JX ofifi/\y), 
s. 6 — Resumption and assessment of** added ’* lands 
-^Burdsn of proof — WithholdinQ of televant papers 
^Presumption — PrcsiiTnitur retro, dnrtrtnr oj — 
Pleadings — New point in appeal. 


Junsdi''tion may be assiuned on behalf of the 
Crown under the Bengal Alluvion and Diluvion 
Act, only if the land*! which arc souLdit to be resumed 
and asse.sserl with revenue are “ added '* lands 
within the meaning ol the Statute ; when that 
jurisdiction is challenged it is iucuinbent upon 
the Crown to e.stablish that the disputed lauds 
are ** added " lands, that is, lands not included in 
the orit.rinal assessment. If, in such oircmnstances, 
the relevant papers are withheld by the Crown, 
the Court cannot but draw an intercnce adverse 
to the case .sot up bv the Crown, [p. 852, 
col. i.J 

Secretary of State v. fafiudra Nifh, 5S fu'l. Cas 
778; 24 C. W. N. 7.^7, Sccretarv of State v. Fahamut- 
annissa Begum, 17 1 . A. 40, 17 C 500; 3 Sar. 1 *. 
C. J. 3C)i; 8 Ind. Dec. (v. « ) (!’. C.j, Sr'-rctarv of 

State jor India ui Council v. Alaharaja of Hurdwan, 
67 liid. Cas. 8^5: 48 L. A. 505: 35 C. D J. na; \2 
M. L. J. 01; 4 U. P. J,. K. (P. C.) T* 20 C. W. N. 
619; (1022) A. I. K. (P. C.) o; p) C. 103 (P. C.) 
and Marxf^.’sam Pillai v. Guana Sambandu 
Pandara Sannadhi, 39 Ind. Cas. 050; 1 \ 
1 . A. 08; .^o M. 402; 2c; C. b. J. *5^9; 

M. L. T. 28S; S'. M. I,. J. 3(K); 15 A. Iv. J. 281; 1 
P. If W. 5 b. W. 75<); 21 C. W. N. 7()i; 10 Bom. 
I<. It. 45(); (1917) M. \V. N. 487, (P. C.), referred 
to. 

Proof of the existence at a jiarticular time of a 
fact of a continuous nature gives rise to a rebuttable 
presumiition, within logical limits, that it* exists 
at a subsequent time or has previously existcfl. 
The limits of lime within which the inference of 
continuance possesses sufficient ])*obat,i7e force 
to be relevant, must vary with each i.use — always 
.strongest in the beginning, the inference steadilv 
diminishes in force with kp.se of time, at a rate 
proportionate to the quality of permanence belong- 
mg to the fact in question, imtil it ceases or pcrhnpvS 
is supplanted by a directly opposite inference. 
Briefly, a given fact or set of facts, whose existence 
at a particular time is once established in evidence, 
continue to exist as long as such facts usually 
exist, This inference of continuance, whether 


backwards or forwards, whether upwards or down* 
wards, is an inference of fact and may, therefore* 
be rebutted, [p. 854, col. i.] * 

Beg. V. Willshire, (jS 8 i) (* Q, B. D. 36O; 14 Cox 
C. C. 341; 50 b. J. M. C. 37: b. T. 222; 29 W. 

R* ‘ 17 .b 15 J- P- 375r Marino Investment Co, v. 
J-Iavisidc, (liij-a) # H. b U24; 42 b. J. Ch. 17^, 
Pickup V. Thornes Marine Insurance, (1878) 3 Q. 

B. D. 394:47 b J.Q. B. 749; 39b. T. 341; 26 W. 
R. 6 Sq; ^ Asp, M. C. 43 and Doa d. Hopley v. 

Young, (18213) 8 Q. B. 03; 70 R. R. 413; 13 J, 
Q. B. 0: 9 Jur. 9'|i; 115 E. R. 798, referred to. 

A Court of Appeal will not allow a new point 
to be raised, if it involves the determination of 
que.stious of fact. A new point may be allowed 
to be raised by a party for the first time in appeal 
or second appeal, if it is a pure question or law 
and does not take his opponent by surprise. But 
the position is very different when the new plea 
raises a question of fact or mixed question of fact 
and law. [p. 83 T, cols, i & 2.J 

Basant Singh v. Mahabir Pershad, 19 Ind. Cas. 
3^0; 40 I. A. 8(»: S 5 A. 273; 17 C. b. J. 5^6; 17 

C. W. N. h»>9: (1913) M. W. N. 481; II A. b. J. 

469: 17 C. b. J. 506: 15 Bom. b. R. 325; If) O. C. 
130: 14 M. b. T. 04; 25 M. 1 /. ]. 301 (P. C.), Ram 
KisM‘u V. Poor an Mull 3O Ind. Cas. 371: 31 C. b. 

I 23«); 47 C. 733, Balaram v. Mangta Bass, 34 

0. 941:00. i; J. 2:7; C. 'W. N. 959, 
Meenahshinaidoo v. Sithramamya Sastri, 14 

1. A. i()o: II M. 20: 5 Sar. P. C. J. 54; ii 

lud. Jur. 39 ;; 4 Ind. Deo. (x. vS.) 18 (P. C.), 

Cuiuvcticut Fire fnmrance v. Kauanagh, (1892) 
A. C 473; 01 b. J. 1 *. C. 50; (>7 b. T. 508; 37 J. P. 
21, Narayana v. Clicngalanima, 10 M. 1; 3 Ind, 
Dec. (N. S.) 731 and Sita Ram Nathmal v. Sitshil 
Chandra Dai 6 c Cu, t> j lud. Ca.s. 813: 43 A. 553; 
19 A. b. J. 495. rcl'crrcd to. 

Appeal against a decree of the Subordi- 
nate Judge, P^aridpore, dated the 15th 
vSeptember 1919. 

Babii Divarkanalh ChitckerbuLty, Senior 
(Toveriniient Pleader, (with him Babu 
Siircndra Nath Gnha), for the Appellant, 
— The defendant is the appellant. The 
case for the plaintiff is that the landb in 
suit belonged to him in Zemindari right. 
The Government have wrongly assessed it 
with revenue as a new estate. The defence 
is that the lands have never been previously 
assessed with revenue, inaf;much they 
formed th: bed of the river Padma at the 
time of lint Permanent Settlement. The 
learned Subordinate Judge has decreed the 
suit. Hence the appeal by the Govenmient. 
We have established our case with reference 
to Rennell's map prepared in 1764. The 
Subordinate J udge ought to have relied 
on it. From that map it is sufficiently 
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dear that the lands in dispute were at the 
time under the river-bed. See Haradas 
Acharjya Chowdhuri v. Secretary of State (i). 
The mouzawari Register of 1827 also supports 
our case. We are entitled to the presump- 
tion that the estate as shown in the Survey 
maps of 1854 produced by us, was in the 
same condition as at the time of the Perma- 
nent Settlement. See Jagadindra Nath Eoy 
V. Secretary of State {2). The learned Sub- 
ordinate Judge has failed to properly con- 
strue the documents produced by us. The 
learned Subordinate judge has omitted to 
consider the most important point which 
he should have done, viz,, that the suit is 
barred by limitation under section 24 of 
Regulation II of 1819 under which the suit 
is to be brought within one year of the date 
of the Revenue Board's order. That order 
was made in January 1912. The present 
suit was instituted in November 1915. 
The suit should have been dismissed on 
that ground. See Secretary of State for 
India v. Profulla Nath Tagore (3), Profulla 
Nath 'Tagore v. Secretary of State for India 

(4). 

Babu Jogesh Chandra Roy (with him 
Babu Goped Chandra Das), for the Re- 
spondent. — As regards the idea of special 
limitation the point was never raised in 
their written statement, nor was it 
taken at the time of the agreement before 
the Court below. They have also not taken 
it in their grounds of appeal here. The point 
raises several questions of fact. It cannot 
be allowed to be taken now as it will entail 
a remand. 

As regards the merits, I submit they 
have totally failed to make out their case 
and that the lands are added lands within 
the meaning of the Statute. They have 
deliberately withheld the necessary paper, 
which would have easily made out their 
case. On the evidence as is on the record 
the learned Sub- Judge is quite right in his 


decree. Rennell's map and the mouzawari 
register and the other papers relied upon 
are of no assistance. I submit on these 
circumstances the judgment of the learned 
Subordinate Judge must stand. 

Babu Dwarkanath Chuckcrbutly replied 
in brief. 

JUDGMENT,— This is an appeal by the 
Secretary of State for India in Council, 
who was the defendant in a suit instituted 
by the plaintiff-respondent with a view to 
test the legality of an assessment of revenue 
made under the Bengal Alluvion and Dilu- 
vion Act (IX of 1847). The case for 
the plaintiff is that the disputed lands, which 
have been constituted into a new estate 
and assessed with revenue, belonged to 
him by virtue of his Zeniindari right in 
Touzi No. 105 of the Collectorate of Pabna. 
The plaintiff maintains that the assessment 
could not have been validly made under 
the provisions of Act IX of 1847, as the lands 
are not “ added lands within the meaning 
of that Statute, but are re-formations in 
situ. The plaintiff seeks, in addition, con- 
sequential relief by way of recovery of 
possession and mesne profits. The claim 
is resisted on behalf of the Secretary of 
State substantially on the ground that the 
disputed lands formed the bed of the river 
Ganges, locally known as Padma, at the 
time of the Permanent Settlement, and 
were not included in the estate settled with 
the predecessor of the plaintiff ; the lands 
were thus not assessed with revenue at 
that time, nor have they been so assessed 
at any subsequent period. On these plead- 
ings, the substantial question in controversy 
was formulated in the third issue in the 
following terms : 

“ Do the lands in suit appertain to estate 
No. 105 of the Pabna Collectorate, and 
were they assessed with revenue at the 
time of the Permanent Settlement of that 
estate ? Did these lands form part of a large , 
navigable river at that time? 


(X) 43 Ind. Ca». 361; 26 C. E. J. 590; 22 M. E. 
T. 438; (1918) M. W. N. 28; 20 Bom. E. R. 49 (R C.). 

(2) 30 I. A. 44; 7 C. W, N. 193; 30 C. 2911 5 
Bom. E. R- T (P. C.). 

(3) 58 Ind, Cas. 896; 24 C. W. N. 809. 

(4) 58 Ind. Cas. 902; 24 C. W, N. 8x3. 


The Subordinate Judge has, after an 
elaborate enquiry, answered this question 
in favour ot the plaintiff in respect of 
considerable portion of the disputed lands 
and has declared his title thereto as re-form- 
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a^on in situ of his permanently settled 
villages Nandalalpore, Paranpore and Sibram- 
pore, lying towards the north of a line 
S. R, drawn on the map of the Commissioner. 
The Subordina^te J udge has also granted the 
plaintiff consequential relief on this basis. 
The correctness of the conclusion of the 
Subordinate J udge has been assailed in 
this appeal on behalf of the Secretary of 
State. 

An additional point not taken in the 
memorandum of appeal, nor raised in the 
Court below, has been mentioned in the 
course of argument, namely, that the suit 
should have been dismissed as barred by 
limitation under section 24 of Regulation II 
of 1819. This point, in our opinion, cannot 
be taken by the appellant for the first time 
in the course of argument here. The case 
for the appellant is that as the final order 
of the Board of Revenue was made on the 
25 fb January 1912 and the suit was not 
instituted till the I5tli November 1915, 
that is, long after the expiry of the period 
of one year mentioned in section 24 of 
Regulation 11 of 1819, as interpreted in 
Secretary of Stale for India v. Profulla Nath 
Tagore (3) and Profulla Nath Tagore v. 
Secretary of State for India (4), the claim 
should be dismissed as barred by limitation. 
The substance of the matter, then, is that 
it is sought to be argued on behalf of the 
Crown that the suit is barred, not under 
Art. 14 ol the Schedule to the ^imitation 
Act, but by the provisions of section 24 of 
Regulation 11 of 1819. That point was not 
taken before the lower Court ; it has not 
been taken in the grounds of appeal to this 
Court, nor has notice been given to the 
respondent of the intention of the appellant 
to ask the leave of the Court to take this 
additional ground. Apart from this, a 
Court of Appeal will not allow such a point 
to be raised, if it involves the determination 
of questions of fact. A new point may be 
allowed to be raised by a party for the 
fcst time in appeal or se.cond appeal, if it 
is a pure question of law and does not take 
his opponent by surprise : Basant Singh v. 
Mahabir Pershai (5), Ram Kissen v. Poor an 

(5) 19 Ind. Cas. 340; 40 I. A. 86; 35 A. 273; 

17 C. E. J. 566; 17 C. W. N. 669; (1913) M. W. N. 
4 ®i; II A L. J 469; 17 C. E J. 566; 15 noui. 
h. R. 525; 16 O. c. 136; 14 M. J<. T. 64; 25 M. E. J. 
joi (P. C.). 


Mull (6), Balaram v. Mangta Das (7), 
Meenakshinaidoo v. Suhramaniya Sastri (8), 
Connecticut Fire Insurance v. Kavanagh 
(9). But the position is very different when 
the new plea raises a question of fact or 
mixed question of fact and law : Narayana 
V. Chengalamma (10), Ram Nathmalv, 
Sushil Chandra Das & Co. (?) (ii). In the 
present case, the objection attempted to be 
taken involves at least three questions of 
fact, namely, (I) whether the decision of the 
Board was communicated to the respondent, 
if so, on what date ; (II) whether there are 
any facts which bring the case within the 
proviso to section 24 ; and (111) whether 
there are any facts which make section 31 
applicable. Consequently, if the point were 
allowed to be taken under O. XEl, r. 2, a 
remand would be inevitable. There is no 
explanation why the point was not taken 
in the lower Court or in the memorandum 
of appeal here ; on the other hand, the 
respondent urges with good reason that a 
litigation which has already lasted for 
nearly seven years should not be further 
prolonged merely to enable the defendant 
to take a new point. We are of opinion 
that leave should not be granted under 
O. XEI, r. 2. We need not accordingly 
examine the reasoning whereon the decisions 
in Secretary of State for India v. Profula 
Nath Tagore (3) and Profulla Nath Tagore 
v. Secretary of State for India (4) are founded; 
and we shall now proceed to consider the 
case on the merits. 

The Subordinate Judge has described in 
his juugment how the disputed lands have 
been subject to the action of the river in 
recent years, how the river has shifted 
its bed in 1876, 1881, 1896, 1911, and 

how the lands have re formed and disappeared 
from time to time. This history does not 
bear directly on the question whether tli 
disputed lands were dry lands at the time 
of the Permanent Settlement and were 
included in the estate granted to the prede- 

(6) 56 Ind. Cas. 571; 31 C.L. J. 259; 47 C. 733. 

( 7 ) 34 C. 941; 6 C. E. J. 237; n C. W. N. 959. 

(8) 14 I. A. 160: II M. 26; 5 Sar. P. C. J, 34J 
1 1 Ind. Jur. 393; 4 Ind. Dec. (n. s ) 18 (P. C.). 

(9) (1892) A. C. 473; 61 E. J. P. C. 30; 67 E. T. 

57 J. P. 21. 

(10) 10 M. i; 3 Ind. Dec. (n. s.) 751. 

(I r) 63 Ind. Cas. 813; 43 A. 553 (?); 19 A E. J 
495 * 



[ 19^3 


852 INDIAN CASES. 

SECRETARY OR Si'ATE FOR INDIA UPENDRA NARAIN ROY. 


cessor of the plaintiff, or whether the lands 
were at that time in the bed of a public 
navigable river and were consequently not 
only not assessed with revenue bat were 
excluded from the permanently settled 
estate. The most _ valuable evidence for 
the solution of this problem would hav^e 
been the papers relating to the Decennial 
Settlement and the Permanent Settlement 
of the estate. These are in the custody 
of the officers of the Crown and have not 
been brought before the Court, though 
every effort was made to secure their pro- 
duction. The quinquennial papers and the 
hdkikat chauhuddibandi papers, which would 
have afforded valuable cu'idcncc of the 
condition of things shortly after the IVnna- 
nent Settlement, have also been kept back 
on behalf of the Crown. We agree with 
the Subordinate Judge that thi.s" omission 
on the part of the officers of the Crown is 
a matter for legitimate comment. J urisdic- 
tion may be assumed on behalf of the Crown 
under Act IX of 1847, only if tiio lands 
which are sought to be re.smned and assessed 
with revenue are “ added ” lands within 
the meaning oftheStatute ; wlieii th.at juri.-:- 
diction is challeiiced, it is incumbent upon 
the Crown to establish that the di.sjmled 
lands are *' added ” lands, that is, lards 
not included in the original assessment; 
see Secretary of Stale v. Jatindra Nath (i_d ! 
Secretary of Slate v. Fahumidannisca Bci^utu 
{if},Haradas Acharjya Chfwdhitri x. Secrc- 
tary of Slate (i) and Secretary of Stale for 
India in Council v. Maharaja ef Hurdu'au 
(14), If, in such circumstances, the relevant 
papers arc withheld, the Court cannot but 
draw an inference adverse to the defence 
set up by the Crown. In this connection, 
we may usefully re-call the emphatic dis- 
approval, expre.ssed by bord vShaw in 
Murugesam Pillai v. Guana Samlanda 
Pandara Sannadhi (13) of the jiractice, 

(m) 38 In<l. Cas. 77.S: C. W. K 737. 

(13) 17 I. A. ,)o: 17 C. 390; 5 Sar. 1’. C. J. 7,91; 

8 Ind. Dee. (x. s.l ( 1 >. C.). 

(14) 67 Iml. Ca«. S.35: 48 I. A. 3(.i; -is C. h. 1 . 
02: 42 M. h. J. hi] 4 U. F. 1 ,. R. (I>. C.) i; zh C. 
W. N. fcio: [igzz) A. I. R, (l>. C.) 0; jy C.toj 

CO. 

(15) 39 liul. 059 atp. OOi; 44 T. *\. 08:40 

M. 402; 25 C. Jy. J. 3S(»: M. lo T , 288; 32 M. L. 

J. 3^9; 15 A. L. J. 281; 1 V . J4. W. 437; '5 h . W. 
759: 21 W, N. 761; 19 Bom. L. 456; (njiy) 
M. W,K.487 (P-C.)* ^ 


which has grown up in Indian proc^riure, 
of those in possession of important documents 
or information l3n*ng by, trusting to the 
abstract doctrine of the onus of proof and 
failing accordingly to furnish to a Court of 
Justice the best material and the best assist- 
ance for its decision. Wc need hardly 
emphasise that if the carriage of a suit 
or conduct of a defence in this style by a 
private litigant merits such disapprobation, 
similar inauagcinent of a judicial x>roceeduig 
on behalf of the Crown cannot escape with- 
out equal condemnation. In the case befoie 
us, the Trial Court has been constrained to 
adjudicate on the rights of the parties on 
such materials as have been available, 
other than wliat would have been the 
primary and best evidence. 

The earliest documentary evidence pro- 
duced before 11 k‘ Court is the map prcpaicd 
by Major Rcnnell on the basis of a surv^ey 
of that part of the country made in i^Cq. 
The J^uhordinate Judge found it diflicult to 
seuire an accurate n.‘pi odnetion of the lines 
of the map and thought it exlivniely hazar- 
dous to rels’' upon tliat maj) as plotted in 
this CL sc. The coarse followed by the 
Subordinate Judge is identical with that 
ado])ted by tin's Court in S^.erdarv of State 
V. Kalilai Prosed (16), where it was pointed 
out that it was inipo.'=isible to determine 
with any aiqn'oachlo accuracy from Rennell’s 
niai^ the position, boundaries and size of 
the mow as at the time of the Permanent 
Settlement. The decree in the case men- 
tioned was, however, reverse d by the Tndicial 
Committee on ai)peal : HaraJas Acharjya 
Chowdhiiri v. Secretary of State (i). It was 
conceded that Rennell s map, owing to its 
difference in scale, to the different purpose 
of its preparation, and to the difficulty of 
assigning fixed points from which the survey 
was made, was undoubtedly a map which 
it wa^ liard to incorporate into a later 
survey. Yet the Judicial Committee pro- 
ceeded to adopt the position of the river 
as shown on Renncll's map and to adapt 
tliat map as far as possible to the conditions 
now known to exist. We are of opinion 
that the Subordinate Judge might well have 
followed the course which commended itself 
to the Judicial Committee, and utilised 

(z6) Z4 Ind, Cas. 609; 15 C. Jv 2:8l« 
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Renneirs map as far as practicable ; that 
would only have confirmed the conclusion 
ultimately reached by him on the basis 
of the other evidence on the record. The 
course of the river, as shown on Rennell's 
map, and tlie situation of the villages as 
depicted tliercon, though their boundaries 
arc not stated, do not b^^ any means supimrt 
the conlention that the locality where the 
disputed lands lie was at the time in the 
bed of the river. On the other hand, the 
indications are all in favour of the view 
that the river did not at that time How over 
these lands. We see no sound objection 
to the use of RemieH’s map in the maimer 
and to the extent thus indicated. We find, 
in fact, that in icSc)(), Renneirs map was 
relaid by the Revenue Authorities and the 
report of the Collector forwarded to the 
Commissioner on the 3rd November 189b, 
shows that Renneli's map was used to 
determine the situation of the mouzas 
relatively to the course of the river. The 
same course had been followed in 1881, 
and there is no reason why the map should 
not be used for a similar ])urpose now as in 
1881 and 1890. 

The next document which has an import- 
ant bearing on the cp-iestion of the location of 
tile mouzas initialh' comprised in the estate 
new held b}' the plaintiff, is the mouzawari 
register of 1827. This register shows the 
area and the boundaries of the villages at 
that time. It was kept apjiareutly under 
Regulation V of i8if) which wa.s extended 
to the entire Pro\'ince b>' Regulation I of 
i8i(). The document was in the custody 
of the Collector and its authenticity and 
probative value have never bc(‘n cjueslioned 
by successive Revenue Officers ; indeed, some 
of them hav'-e thought that the register was of 
special value as probabl)^ based on the 
decennial papers. Tlie entries in this register 
practically demolish the case for the Crown, 
and every effort that ingenuity could suggest 
was made by the legal advisers of the Crown 
in the Court below either to keep out the 
document or to cast doubt upon the meaning 
or accuracy of the entries. The Subordinate 
Judge has, however, correctly held that 
criticism of this character does not cany 
weight. On the other hand, the judgment 
of Mr. K. J. Badshah, Assistant Collector, 
dated 5th July 1881, shows that the register 


books of the Decennial Settlement were in 
existence at the time and furnished figures 
for the areas of the villages which are in 
agreement with the figures in the moxizah- 
icari register. Tlie entries in the register 
could have been eoiitradicted in the present 
.suit by the j)roductioii of the papers of the 
Permanent and Decennial vSettlement and 
also of the cminquennial papers and the 
hakikat chauhaddihandi papers. The Sub- 
ordinate Judge lias further held that the 
standard of measurement, when the mouzah- 
’icari register was framed, was a cubit of 
2T and not 18 inches. The total area of the 
Mouzas Nandalalpore, Paranpore and Sibram- 
pore. wliich, according to the jilaiutiff, 
includes the lands now claimed as re-forin- 
alion i}i si hi, Vv^'ls about 3,650 highas or 
according to standard measurement 4,968 
highas. We sliall see presently that the 
area had diminished when the survey 
operations were carried out about a quarter 
of a century later. The thak maps, which 
were prepared in 1849, show that large 
areas of these villages were diluviated, while 
the survey maps prepared in 1854 show that 
about 2,385 highas had been swept away, 
leaving about 2,582 highas as dry land. But 
it has been argued on behalf of the Secret ar>" 
of State that we should presume that the 
estate was, at the time of the Permanent 
Settlement, in the same condition as at the 
time olRcvemic Survey in 1854, and reference 
has been made in su]>port of this proposition 
to the judgment of the Judicial Committee 
ill Jagadiudra Nath Royv. Secretary of State 
(2).Tliat judgnieriL is clearly of no avssistance 
to the a]ipellaiit. Dord Dindley pointed out 
that it could not be maintained as a matter 
of law that the Ihcik and survey maps con- 
stituted sufficient proof that what was 
part of the bed of the river at that time 
was included in the Permanent Settlement 
of 1793 ; and, no Court could properly act 
on the assumi)tion that in 1793 a state of 
things existed different from what appeared 
from any evidence before the Court : See 
Profiilla Nath Tagore v. Secretary of State (4). 
Indeed, if we are to apply the doctrine 
ol presumifur retro enunciated by Lord 
\Vetso'» i n Anangamanjari Choivdhrani 
v. I'tipura Snndari Chowdhrani (17), 

(17) Ji C. 740; /4 T. A. loi; II lud. Jni. 36V. 
5 SSiir. r. C. J . 45: ; Ir.cl. Dec. (x. $.) ^90 (P. C.). ' 
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and if we start backwards from 1854 and 
pass through 1849, our progress is arrested 
in 1827, when we find from the mouzahwaH 
register that the lands of the mouzas were 
dry lands not yet diluviated. If, from that 
stage we proceed further backwards, we 
must apply the presumption that in 1789 
and 1793 the condition of things was identical 
with that in 1827. If we proceed further 
backwards, we find affirmative evidence in 
Rennell's map that the condition in 1764 was 
the same as in 1827. The process of reason- 
ing we have described is nothing beyond an 
application of the elementary principle 
that proof of the existence at a particular 
time of a fact of a continuous nature gives 
rise to a rebuttable presumption, within 
logical limits, that it exists at a subsequent 
time or has previously existed. The limits 
of time within which the inference of con- 
tinuance possesses sufficient probative force 
to be relevant, must obviously vary with 
each case — always strongest in the beginning, 
the inference steadily diminishes in force 
with lapse of time, at a rate proportionate 
to the quality of permanence belonging to 
the fact in question, until it ceases or perhaps 
is supplanted by a directly opposite inference. 
To put the matter concisely, it will be 
inferred that a given fact or set of facts, 
whose existence at a particular time is once 
established in evidence, continues to exist 
as long as such facts usually exist ; see Reg. 
V. Wiltshire (18), Marine Investment Co. v. 
Haviside (19) and Pickup v. Thames Marine 
Insurance Co. (20). Reference may also be 
made to Doe d. Hopley v. Young (21) where 
Coleridge, J., said, '* the inference may be 
carried upwards as well as downwards, 
This inference of continuance, whether 
backwards or forwards, whether upwards 
or downwards, is an inference of fact and 
may, therefore, be rebutted. In the light of 
these general principles, the position in 
the present case may be summarised as 
foUows : — 

Point No. I — 1764 — Renneirs map — Dry 
land. 


(18) (1881) 6 Q. B. D. 366; 14 Cox C. C. 541; 
50 L. J. M. C. 57; 44 E. T. 222; 29 W. R. 473; 45 
J. P- 375 - 

(ig) (1872) 5 H. L. 624; 42 L. J. Ch. 173. 

(20) (1878) 3 Q . B. D. 594; 47 b. J. Q. B. 749: 
39 L. T. 34*; W. R. 689; 4 Asp. M. C..43. 

(21) (1845) 8 Q . B. 63; 70 R. R. 41^; 15 D. J. Q. 

B. 9 ; 9 Jw* »• 


Point No. 2 — 1789 — Decennial Settlement. 

Point No. 3 — 1793 — Permanent Settle- 

ment. 

Point No. 4 — 1827 — Mouzawari register 
— Dry land. 

Point No. 5 — 1849 — Thack map — ^land 

under water. 

Point No. 6 — 1854 — ^Survey map — ^land 

under water. 

The unknown quantity for determination 
is the state of the mouzas at points 
Nos. 2 and 3. Points Nos. i and 4 
are known quantities. The presump- 
tion is legitimate that the condition from 
1789-93 was not different from what 
preceded in 1764 and what followed in 1827. 
It was open to the Crown to rebut the 
presumption of continuity by the production 
of the papers of the Decennial and Permanent 
Settlements and also of the quinquennial 
papers and the chauhaddibandi papers. 
That evidence has not been produced in 
rebuttal, and the argument is futile that the 
Court should presume that the conditions 
were identical in 1789 and 1849 when there 
is positive evidence of a contrary state of 
things in 1764 and 1827. We are conse- 
quently of opinion that the Subordinate 
Judge has correctly held that the lands 
specified in his decree were re-formation in 
situ of the estate held by the plaintiff and 
that the assessment imposed thereon by the 
Revenue Authorities was ultra vires. 

The result is that the decree of the Sub- 
ordinate Judge is affirmed and this appeal 
dismissed with costs. The hearing fee will 
be assessed at 15 gold mohurs. 

B. N. 

Appeal dismissed. 
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MAGDOOM MAHAMAD V . BANSI I.AI,. 

KADRAS mOH COURT. 

Originai, Side Appeai, No. 88 of 1921. 

August 31, 1922. 

Present: — Sir Walter Schwabe, Kt., Chief 
Justice and Mr. Justice Wallace. 
MAGDOOM MAHAMAD MARAKAYAR 
—Defendant No 2— Appellant 
versus 

BANSI DAD MINOR through his mother 

and next friend SUNDARA BAI and 
another Plaintiff, Defendant No. i— 
Respondents. 

Hindu Law — Joint family — Sale of family prop^ 
erly — Re-purchase by one member, effect of. 

The doctrine that where there has been a mort- 
gage of joint family property or a wrongful dis- 
po^session of the joint family and the property is 
subsequently redeemed or re-purchased by one 
member of the family the redemption or the re- 
purchase must be deemed to have been for and on 
behalf of the joint family, irrespective of the fact 
whether the money paid for the redemption or 
the re-purchase was paid out of joint family funds 
or was the private money of the member paying 
it, is inapplicable to a case where joint family 
property which has been sold by a valid and vo- 
luntary sale is subsequently re-purchased byone 
member of the family with his own private funds, 
[p, 857, col. 2.] 

Visalatchi Ammal v. Annasamy Sastri, 5 M. H. 
C. R. 150, distinguished, 

Bajaba Bajirao v. Trimbak Vishvanath, 4 Ind. 
Cas. 255 ; 34 B. 106 ; ii Bom. L. R. 1122, Chokhu 
Raoji V. Tatya Nama, 59 Ind. Cas. 569 ; 22 Bom. 
L. R. 1297, relied upon. 

Where two brothers sold certain family property 
and subsequently went separately into insolvency 
and some time after the property sold was re- 
purchased by one of them in his own name with 
his private funds and was dealt with as his separate 
property by him and after his death by his widow 
to the knowledge of and without objection by 
the other brother or after him by his widow ; 

Held, that these facts indicated that there had 
been a division of status between the brothers 
prior to the re-purchase and that the property 
was the self-acquisition of the brother who had 
re-purchased it. 

Appeal from the judgment of Mr. 
Justice Coutts-Trotter passed in the exer- 
cise of the Ordinary Civil Jurisdiction of 
this Court in Civil Suit No. 820 of 
1919. 

Mr. A. Krishnaswami Aiyar, for the 
Appellant. 

Messrs. F. Radhakrishnayya and P. F. 
Ramachandra Raju, for the Respondents. 

JUDGMENT. 

Schwabe» C. J. — l agree with the judg- 
ment of Wallace, J., which I have had 
the opportunity reading and have nothing 
to add, 


Wallace^ J«— The contest in this appeal 
concerns certain houses, Nos. 100, loi 
Thambu Chetty Street Madras, purchased 
by one Kalluram Dal, now deceased, on 
31st December 1909. The plaintiff is the 
minor son of KaUuram's brother, Rajaram 
Dal, also deceased. The first defendant 
is the widow of Kalluram and the second 
defendant an alienee from her. The chief 
point at issue is whether the property is 
joint family property, the whole of which 
the plaintiff alone would be entitled to on 
the death of his father and uncle, or the 
absolute and self-acquired property of Kal- 
luram Dal to which his widow succeeded 
in absolute right. The Trying Judge has 
found in favour of the plaintiff and the 
second defendant appeals. 

2. The property originally belonged to 
Kalluram and Rajaram as joint family 
property having been bought by their 
father in 1872. On 4th October 1894 both 
brothers sold the property to one Arni 
Perumal Mudaly. Shortly after that, each 
brother in turn separately went invSolvert. 
Early in 1895 each got a personal discharge, 
but, so far as appears in this case, 
each did not get a final discharge until his 
death in 1918. On the same date as the 
sale to Perumal Mudaly, the latter mort- 
gaged the property with possession to one 
Rangiah Chetty. Perumal Mudaly on 17th 
February 1897 created a further charge 
on the property in favour of his 
mortgagee, and later on borrowed various 
sums from him. For all that was 
owing up to 13th August 1900 Peru- 
mal Mudaly sold the property to Rangiah 
Chetty for Rs. 11,900. On i6th June 1904 
Rangiah Chetty sold it to Rajagopal Chetty 
and Subbiah Chetty for Rs, 9,500 On the 
same date these two entered into an agree- 
ment with the maternal uncle of Kalluram 
and Rajaram to sell the property for the 
price paid by them, at any time within three 
years from that date. On 31st December 
1909 Kalluram purchased the property 
from these two for Rs. 10,000, having bor- 
rowed Rs. 9,000 of this on an equitable 
mortgage. Exhibit II ((:), over the property 
itself which was subsequently replaced by 
another. Exhibit II, dated the 19th January 
1910, Kalluram mortgaged the property 
in 1910 and 1913, and he died in 1918. 
Thus the property whipb had originally 
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been the joint famil3" proper!}^ and was 
S')ld by both brothers in 1891 came in 1909 
hio Kalluram's possession by purchase. 

3. The plaintiff was born in the interval 
in 1907. His case is two-fold, based on the 
common foundation that the brothers never 
divided. He claims, first, that the property 
never pa^^sed out of the possession of the 
family and that the series of transactions 
noted above between 1894 and 1909 never 
deprived the family of it; and, sccondl}^ that, 
even if the famil^^ had lost it, Kallurani’s 
purchase in 1909 was a purchase lor and 
on behalf of the joint family. The defence 
case is, that Kalluram and Rajarain were 
divided in sStatus at least from the date 
of their vSeparate insolvencies, that there 
was no re-union before 1909, that the series 
of transactions was a "cnuine series which 
for the time carried the pro})erty wholly 
out of the possession of the brothers and, 
therefore, it ceased to be joint family prop- 
erty, and that the re-purchase by Kalluram 
was for himself alone with his own private 
funds and not with an3’^ joint family funds. 

4. The real point for decision is^ whether 
before the birth of the plaintiff and at the 
time of Kalluram’s purchase the brothers 
were or were not divided. It will be con* 
venient to discuss first what was the real 
nature of the series of dealings with the 
property from 189-I to 1(^09. It is true 
that the plaintiff did not, in the plaint, put 
forth the contention that the3^ were henami 
or colourable, but that is not important. 
They were produced as part of the defence 
and the plaintiff's business there was only 
to explain them away as far as as he could. 
The3’^ were, however, before the plaintiff 
when he called his evidence in Court, and 
I may note here that, except for a vague 
answer elicited from P. W. No. 2, which is 
not evidence, the plaintiff has not adduced 
any evidence about these documents. He 
relies entirely on inferences and suggestions 
and speculations drawn from the text of 
the documents. The initial assumption in- 
volved in his case is that the sale of 1894 
to Perumal Mudaly was, since tlic brothers 
were on the verge of bankruptcy, henami 
tor the joint family. Having this as a 
foundation the plaintiff's Pleader ingeni- 
ously built upon it the rest of his case, that 
the sale of Perumal Mudaly to Rangiah 
Chetty, the mortgagee, v/as uot really a 


sale but a mortgage, that Rangiah Chetty 
and Subbiah Chetty had only the moit* 
gage right, that tlie brothers thus con- 
tinued tiirc-ighout to retain the equity of 
redemption, so that when Kalluram Lai 
ostensibly purchased from the Clietties 
in 1909, he was taking his stand on the joint 
family right to the equity ol redemption, 
and that in that view it matters not whether 
the money paid ostensibly for the purchase 
but really to discharge the mortgage was 
Kalliiram's own private money or not, 
since his redemption of the moitgage 
would be, as laid down in V isalaU hi Ammal 
v. Aiinasamy Sastry fi), for and on behalf 
of the family and thus the property would 
in the end be as it was in the beginning, 
joint famil3^ propcrt3". 

5. Undoubtedly there are some matters 
unexplained in the case which would fit in 
with this theory. An impending insolvency 
is a likel\^ motive for a fraudulent sale 
and for tlie concealment of the real owner- 
ship until all danger from creditors has 
been removed. The fact that the sale 
by Rangiah Chetty was for Rs. 2,400 
less than he had bought the property for, 
might indicate that the figures were merely 
nominal and not real. The sale to Raja- 
gopal Chetty and Subbiah CIielt3" was 
accompanied by a contemporaneous agree- 
ment to sell to the maternal uncle of the 
brothers, for whom Kalluram himself was 
eveiituall3’^ substituted. But I feel that 
this line of attack on these documents 
is too speculative, and that the attack has 
been developed since the date of the hearing 
of the suit ill a manner wdiich the defence 
cannot be expected to meet here. The 
case which the defendant was called on 
to meet b\^ evidence in the Court was that 
raised in issue No. t, that is, the general 
(|uestion whether Kalluram and Rajaram 
were not divided in their lifetime before 
the birth of the plaintiff. The Tr3dng Judge 
ill his judgment so states the point for 
trial at page 18, line 25 of the printed 
papers. I'roiu a further remark at page 
19, line II, it would appear that it was 
only at the time of argument it was advanc- 
ed that the whole series of transactions 
from October 1894 to December 1909 wa 


(I) 3 M. H. C. R. 150. 
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colourable. This appears to be correct, 
as I find that the only hint iu evidence 
of the present attack is the question to 
P. W. No. 2 noted above as to the nominal 
nature of the sale to Perumal. But, as he 
only came into the service of the brothers 
in 1901, he could not give any direct evi- 
dence, and I note that, the same man has 
attested the sale-deed to Raiigiah Chetty 
and he was not asked a word about that. 
The learned Judge in his conclusion at 
page 25 line 18 assumes the documents 
to be genuine transactions but suppOvSes 
they were ‘to get the property out of the 
hands of Rajaram's creditors and possibly 
out of the hands of Kalluraiu’s cn^ditors/ 
But I feel sure that tlie attack of the ]>lain- 
till on these documents developed at the 
time of the argument and not in the evidence, 
has put the defendants at a disadvantage, 
of which they have reason to complain. 
Had the defendants had warning at the time 
of trial in the lower Court as to the parti- 
cular points of the present attack, they 
might have been able to prove, for example, 
that the sale to Perumal Mudaly was merely 
the common dodge of the bankrupt for con- 
verting the immoveable property into cash, 
that the sale price to Rangiah Chetty was 
fixed at Rs. 11,900, because that was the 
sum total of the debts owing to Rangiah 
Chetty by Perumal Mudaly and Rangiah 
could not hope to get his money out of liim 
otherwise, that no casli proceeded from 
Rangiah for that purchase. They might 
also have been able to show that the 
property had depreciated in value between 
Rangiah Chetty's purchase and the sale to 
Rajagopal Chetty and Subbiah Chetty and 
that the agreement of sale to the maternal 
uncle was the result of a genuine endeavour 
by the brothers to get a sort of right of pre- 
emption over the property to be exercised 
whenever financial circumstances per- 
mitted. It is a weak point in the plaintiff's 
case that no suggestion is made why these 
Chetties, one of them being a Professor in 
the Chiistian College, should oblige these 
bankrupt brothers and why it should 
be necessary to substitute Rangiah as the 
nominal purchaser in the place of a bena- 
midar Perumal Mudaly who ex hypothesi 
was willing to oblige. 

6. I think that the only sound conclu- 
sion is that Rangiah Chetty at least insisted 
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on a sale and that the property passed to 
him, but that each brother was keeping 
an eye on the property, and, when it came 
to Rajagopal Chetty and Subbiah Chetty, 
one of them found a chance of recovering it. 
It may be further noted that though the 
agreement to re-convey was taken from 
Rajagopal and Subbiah Chetty, no similar 
agreement was obtained from Rangiah 
Chett3\ I think the strong probabilities 
are that the sale to Rangiah Chetty was 
a genuine sale. On this point of the case 
I conclude that whatever grounds there 
may be for holding that the transfer to 
Perumal Mudaly was not a genuine one, 
there is no valid ground for holding that 
the sale to Rangiah Chetty was not what it 
purports to be and that the ownership of 
the brothers in the property passed by it. 

I will point out as worthy of notice that 
no creditor of either brother appears to 
have come forward at any time to claim 
that these alienations were nominal. This 
would indicate the public estimate of these 
transactions. 

7. I conclude, therefore, that the prop- 
erty passed wholly out of the hands of 
the joint family, if not in 1894 when 
it was sold to Perumal Mudaly, then at least 
in 1900 when it was sold to Rangiah Chetty 
and that the latter sale was a valid sale. 
The doctrine laid down in Visalatchi 
Ammalv. Annasamy Sastry (i)is applicable 
to the case of a mortgage or to a wrongful 
dispossession of joint family property but 
will not apply to a case where the joint 
family disposed of the property by valid 
and voluntary alienation. See Bajaba 
Bajirao v. Trimbak Vishvanath (2) and 
Chokhti Raoji v, Tatya Nama (3). 

8. On the main question whether the 
brothers were divided at the time of Kallu- 
ram’s purchase I will first take up the evi- 
dence as to the source of the purchase- 
money. Such evidence as there is, is all one 
wa}^ Rs. 9,000 was borrowed on security 
of the property given by Kalluram alone 
and Rs. 1,000 in cash apparently came from 
some other source. The plaintiff's sug- 
gestion that the cash might have come out 
of the monies borrowed by the brothers 

(2) 4 Ind. Cas. 255; 34 B. 106; xx Bom, 

R. 1122. 

( 3 ) 59 Bid. Cas. ^ 9 ; 2Z Bom. h, Rt ^^97* 
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for joint trade on the bundles, Exhibit B, 
series, is apure surmise. On the other hand, 
in the mortgage-deed byKalluram, Exhibit 
III, dated 6th April 1910, there is a state- 
ment bv him that this Rs. 1,000 was his own 
money. This document is attested by Raja- 
ram with the significant addition to his 
signature of the words " after having read 
the whole document.*’ This not^ was 
obviously intended to fasten on Rajaram a 
knowledge of what Kalluram had said in the 
document. This is a document executed after 
the birth of the plaintiff and the effect of 
such a statement on the plaintiff’s rights 
in, the property as well as his own could 
not have been absent from Rajaram’s mind. 
This admission against his own interest 
by Rajaram, while of course not an evStoppel 
against the plaintiff, is, in the absence of 
other evidence, reasonable proof that the 
Rs. 1,000 came from Kalluram alone. The 
conclusion is strengthened, to my mind, by 
the fact that the pro-note and the equitable 
mortgage for Rs. 9,000, Exhibit II, was 
executed by Kalluram alone. The plain- 
tiff argues, it was still at that time necessary 
for Raiaram to hide his interest in the 
property in order to conceal it from his 
creditors. But I fail to find any satis- 
factory evidence that he was then in any 
worse finan:ial .situation than Kalluram, 
while at the same time the two brothers 
were publishing to the business world and, 
therefore, to their creditors their jointnes 
in trade by jointly executing Exhibit 

B series, for trade purposes. The lender 
of Rs. 9,000 would in his own interest not 
have refrained from getting Rajaram’s 
signature to bind the whole joint family. 
The more the joint trade of the brothers sug- 
gested jointness in status, the more likely 
is it that their lender would have insisted on 
Rajaram’s signing the equitable mortgages, 
if the property was really joint family prop- 
erty. There is thus strong probability 
that it was Kalluram’s own money alone 
which went for the purchase in 1909. 

9. That is some indication that the 
brothers were then divided, and that in- 
ference is further strengthened in three 
ways, first, the probability that the brothers 
were divided at the time of the insolvency, 
secondly, the conduct of Rajaram 
himself, and, thirdly, the conduct of his 
widow after his death. As to the first 
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point, the two brothers went into insol* 
vency in 1855 separately, as if divided, with 
separate creditors and separate list of 
assets. We have looked into the schedule?, 
but they do net throw any light on the 
question of division. We are not told that 
any creditors or Official Assignee attempted 
to amalgamate the two insolvents and the 
two estates. It is not necessary’^ in this 
case to decide whether the presumption 
of separate insolvency petitions would in 
law be a sufficient declaration of an intention 
to separate and would constitute a parti- 
tion The fact remains that in 1894 the 
brothers licld themselves out to the world 
to be divided, and T sec no good reason for 
supposing that this attitude did not represent 
the truth. The scries of dealings with the 
property sebsequent to the insolvency does 
not conflict with a divided status even if 
I suppose that they were all benami. The 
existence of a joint trade must be ad- 
mitted and has weiged much with the 
lower Court, but that again is not incon- 
sistent with diviwsion, while there is some 
oral evidence w^hich there is no reason to 
reject including that of the brother’s clerk, 
P.W. No. 4, examined for the plaintiff, that 
the brothers each had also a separate trade. 
The fact that when Kalluram bought the 
property in 1909, the sale-deed was taken 
in his name alone, though the names of both 
brothers appeared on the original sale in 
1894, by which the property left the family, 
is a point in favour of the status of the 
brothers being then a divided status. 

10. In this connection also the conduct 
of Rajaram (point 2 noted above) becomes 
important. We see him at a time 
when his minor son was alive attesting with 
full knowledge of its contents. Exhibit 
III, dated the 6th April 1910, by which 
Kalluram mortgaged the property and in 
which Kalluram states '*that none except 
myself has any kind of claim” in the prop- 
erty, and again attesting Exhibit IV, dated 
the 28th May 1910, a subsequent mortgage 
by Kalluram, in which Kalluram states that 
he is the absolute owner of the property. 
Then, after the death of Kalluram when if 
the family had remained joint, he became 
the manager of it, and when clearly it was. 
imperative in his own interest as well as 
that of his son to put dealings regarding the 
property, which held out Kalluram a? the 
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sole owner, in their true light, he did nothing 
at all, but let things remain as they were. 
Even in a Will written by him, but not 
produced by the plaintiff he is said by C.W. 
No. 8, a High Court Vakil who attested 
the Will, to have made no claim to any 
immoveable property. This is a document 
in which at any rate he need not have been 
afraid to set out the real state of affairs, 
since he could have kept the knowled^re 
of it from his creditors. Further, he is 
stated by several witnesses to have been 
present when Kalluram*s widow after her 
busbaneVs death took rental agreements, 
Exhibits VII and IX *^eries, in her own name 
from the tenants occupying the property 
and he again did nothing. Against this 
the plaintiff has nothing to set worth men- 
tioning except the fact that in Raja Ram's 
diary there are entries that In 1918 he paid 
sums of money from time to time to Kallu- 
ram’s widow for the repairs of the house, 
and once paid Rs. 5 for stamp agreements for 
this house. Again, 1 would note that this is 
the point which the defence has not been 
given any opportunity of rebutting. It is 
not impossible, for instance, that the widow 
being then in seclusion got him to look 
after rental agreements and repairs and 
financed him for that purpose, and that 
the diary entries are merely noted for lii.-5 
own information of what he had paid out. 
The plaintiff’s suggestion that these rental 
agreements were nominal for Rajaram 
because the latter was still in financial 
difficulties is not supported by any satis- 
factory evidence. I regard this apathy by 
the father of a minor son in the face of the 
dealings with the property as her own 
absolute pro^^erty by the soilless widow of 
his brother as a very strong proof that 
division had in fact taken place before his 
son’s birth, and that the property when 
purchased by Kalluram, became his sole 
absolute property. 

II. As to the conduct of the widow of 
Rajaram Eal after his death, it is significant 
that, though he died in November 1918, 
she did not send any notices to the tenants 
on the property who were attorning to 
Kalluram’s widow to attorn to the plaintiff, 
although she published notices warning 
intending purchasers not to buy from Kal- 
luram’s widow. It is remarkable that she, 
examined as P, W, No. i, nowhere 


says that she was told by her husband 
that he and the minor plaintiff had an in- 
terest in this property. Surely, at least 
when he was dying, Rajaram would have 
made her cognizant of the tiue state of 
affairs, so that she may look after her infant's 
interest. It is clear that Rajaram left 
no record, oral or verbal, to his immediate 
relations that his minor son had any interest 
whatever in this property. 

12. The Trying Judge has decided the 

case in the plaintiff’s favour on the footing 
that the family never was divided and that 
either the purchase by Kalluram was for the 
joint family, or the series of transactions from 
1894 to 1009 were and property 

never passed from the family. The exist- 
ence of a joint trade weighed most with 
him in deciding that there had been no 
division. I would lay more stress on 
the likelihood that the sale to Rangiah 
Chetty was a genuine sale and that the 
separate insolvencies indicated a real divi- 
sion of .status, and on the fact that the con- 
sideration for the purchase came from 
Kalluram alone, and on the conduct of Raja- 
ram and his widow after the death of 
Kalluram which are only consistent with the 
theory that they knew plaintiff had no 
right in the property bought by Kalluram. 
I consider that there is no evidence to show 
tliat throughout all the long series of trans- 
actions Rajaram was in such bad financial 
circumstances that we must presume that 
he was afraid to put forward in any quarter 
his claim or his son’s claim to a share 
in this property. 

13. For the above reasons, I would 
differ from the Trying Judge and hold 
on the first issue that at the time of Kallu- 
ram’s purchase in 1909 the property had 
ceased to be joint family property, that the 
brothers had divided even before the plain- 
tiff’s birth and that plaintiff has had no 
right to any share in the suit property. 
My conclusion would be that the plaintiff's 
suit must fail in toto, as the property is self- 
acquired property of the first defendant’s 
husband to which the plaintiff can have no 
manner of right, I would, therefore, reverse 
the decree of the lower Court and dismiss 
the plaintiff’s suit with costs to the second 
defendant here and below. 

V. N. V. 

Z. K« 
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DHARliTIDHAR V. SAKHARAM. 

NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

Cmi, Revision No. 160-B of 1919. 

August 22, 1921. 

Preseiil ; — Mr. Dhobley, A. J. C. 

DHARNIDHAR and another — 
Plaintiffs — Applicants 
versus 

SAKHARAM and another — Defendants 
— Non-Appijcants . 

Arhiiniiion- —Matter 'iwi rej erred determined— 
Award, validity of — Consent of parties — fteference 
hy some only of parties concerned— Award bindinf^ 
on referring persons — Arbitration without interven- 
tion of Court — Civil Procedure Code (Act V of 
1908), Sch. 1 h para. applicability of. 

Where, in the case of an arbitration, the 
arbitrators proceed to decide as well a matter 
that is not included in the reference, and the 
parties concerned take part in the proceeding and 
accepi the award when it is made and act upon 
it. they must be deemed to have made a sccontl 
submission in respect of that matter and cannot 
subsequently be allowed to repudiate the award, 
[p. 861. col. 2.] 

Though some persons do not join in submitting 
a dispute to arbitration, the award does not be- 
come invalid or ineffectual as between the persons 
making the reference. It i.s binding on them especi- 
ally when it has been acted upon. [p. 80i, col. 2 ] 

Paragraph i of the Second Schedule of the Civil 
Procedure Code does not apply to a case when 
the reference to arbitration is made without the 
intervention of a Court, [p. 86 1, eoi. 2,] 

Revision against the order of the Additional 
District Judge, Akola, in Civil Appeal No. 
144 of iQig, dated the nth September igicj. 

Mr. M. Gupta ^ for the Applicant, 

Mr. Y. K. Oka, for the Non- applicant. 

ORDER. — The above-named parties and 
one GovindBalkrishna carried on in partner- 
ship a commission agency and other 
business in the name and style of “ Shankar 
Vittal Dixit/' the shares of the partners 
in the business being fixed. After Govind s 
death, disputes arose between the remain- 
ing partners in connection with the accounts 
and they referred the dispute between 
them to the arbitration of certain persons 
under a written agreement. The arbit- 
rators gave their award and the plaintiff 
Dharnidhar applied under vSecond Schedule, 
paragraph 20, Civil Procedure Code, to the 
Sub-Judge, Akola for that award being filed 
in Court. The application was opposed by 
the defendant No. 2 Sakharam alone, the 
defendant No. i, Shankar, having no objec- 
tion to the award being filed. The 
defendant Ambadas remained absent. 
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Sakharam's objections were overruled 
and the learned Sub- Judge ordered the 
award to be filed and passed a decree in 
accordance with it. Sakharam appealed 
to the District Court and the learned Ad- 
ditional District Judge allowed the appeal, 
holding that the award was on a certain 
ground invalid and could not be filed in 
Court. 

2. The grounds urged on Sakharam's 
behalf againtit the validity of the award 
and against its being filed were that one of 
the arbitrators had declined to act and that 
he had not been a party to the final 
award. It was also urged that as the 
legal representatives of the fifth ])arlner, 
Govinda, had not joined in making the 
refereiiee, 11 le award given by the arbit- 
rators wUvS invalid and could not be given 
effect to. Tliere was another firm carrying 
on cotton business going by the name 
of “ Dharnidhar Balwant.'’ In that bui'- 
ness the partners were the partners of the 
firm of “ Shankar Vittal Dixit" and also 
certain other persons. In making up 
accounts of “Shankar Vittal Dixit," the 
arbitrators went through and settled the 
accounts of the other firm too and the final 
accounts as between tlie parties were thus 
determined in respect of both the firms. 
The reference to arbitration did not include 
the accounts of the linn of “ Dharnidhar 
Balwaiit." It was thus urged that the 
award was invalid, the arbitrators having 
decided questions not referred to them. 

y,. Both the. Courts below have con- 
currently held that all the three arbitra- 
tors took part in the arbitration proceed- 
ings and that the award was the joint award 
of them all, though one of them had 
not signed it. According to the learned 
Additional District Judge, all the parties, 
including the contesting defendant, had 
accepted the award and had actually acted 
upon it, the latter taking the debtors and 
the debts assigned to him and realizing 
from them in his own name the debts due 
to the firm. As the dispute between the 
parties was in respect of partnership 
accounts, it was necessary that all the 
partners, including the legal representatives 
of Govinda, deceased, should have joined 
in the reference, and as this was not done 
the award was ineffectual. The view of the 
lower Appellate Court was that, notwith- 


INDIAN CASES. 



INDIAN CASES. 


VoL 71] 

DHARNIDHAR V, SAKHARAM. 

standing this defect in the award, the con- 
tevSting defendant was equitably estopped 
from questioning its validity as he had 
accepted and acted upon it. The objection 
which prevailed in that Court was that the 
reference to the arbitrators did not include 
the accounts of the other firm and that 
all the partners in that firm had not joined 
in the reference and were not before the 
arbitrators. 

4. The contesting defendant, vSakharani, 
had signed the award in token of his having 
accepted it and had also acted upon it by 
instituting suits in his own name and in 
realizing debts due from the firm’s debtors, 
who had been assigned to him under the 
award. The arbitrator’s proceedings were' 
open and all the parties attended their 
sittings and took part in them. In the 
written statement filed b>* Sakharam 

as well as by other partners before the 
arbitrators, reference was made to the 
other firm and to its accounts. Though 
the two firms were separate, one from the 
other, inasmuch as there were some addi- 
tional partners in the Dharnidhar” firm 
and the extent of the shares held by the 
present ] parties in it were different 
from those held by them in the other firm, 
it cannot be denied that the two concerns 
were closeh' connected with each other. 
The accounts of both the firms were written 
in one and the same book, though at different 
places, and it appears that the accounts of 
one firm could not be finally settled with- 
out examining the accounts of the other. 
The arbitrators examined both the accounts 
and no objection was raised by Sakharam 
to their doing so. On the other hand, he 
willingly accepted the award, perhaps, 
because he wanted both the accounts 
to be settled. The question is 
whether he can now be permitted to ques- 
tion the finality of the award on the grounds 
raised by him. In my opinion he cannot 
be so allowed. Though the accounts of 
the “ Dharnidhar” firm were not submitted 
to the arbitration for ezsaniination and 
settlement, the fact that the parties con- 
cerned permitted the arbitrators to do it 
and accepted their final award, would be 
taken to indicate that they had subsequent- 
ly agreed to refer that dispute too for ar- 
bitration. All that was done with the 
concurrence of the parties who perhaps 
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found that final accounts could not be 
made without examining and settling the 
accounts of the other firm also. Whatever 
it ma}’' be, Sakharam by taking part in the 
arbitration proceedings, during which the 
accounts of both the firms were examined 
with a view to settle both the accounts 
between the parties, and by accepting the 
final award and acting upon it, must be 
deemed to have made a second submission 
to arbitration in respect of the settlement 
of the accounts of the “ Dharnidhar” firin. 
The cases of Mukund Ram Sukal v. Salig 
Ram (i) and Sri Lai v. Arjun Das (2), 
though not on all fours with the present 
one, support this view. Though there 
might be some defects, these have been cured 
by the acts and conduct of the parties. Hav- 
ing accepted and acted upon the award, the 
defendant, vSakharam, cannot be allowed to 
repudiate it. Though some of the part- 
ners had not joined in submitting the dis- 
pute to arbitration, the award did not 
become invalid or ineffectual as between 
the persons making the reference. It is bind- 
ing upon them, especially when it has been 
acted upon. Paragraph i, Second Schedule, 
Civil Procedure Code, 1908, (old Civil Pro- 
cedure Code, section 506) and the reported 
cases on it are not applicable, as the reference 
to arbitration has in this case been made 
without intervention of the Court. 

My opinion is, that the award ought to be 
allowed to be filed. The order of the lower 
Appellate Court is set aside and the order 
and the decree passed by the first Court 
are restored. The defendant No. 2, Sakharam, 
shall pay all the costs of the three Courts. 
Pleader’s fees in this Court Rs. 50. 

H. Order set aside. 

(1) 2 C. r. L. K. 202 . 

(2) 27 Ind. Cas. 23]>j 10 C. \V. K. 1325' 
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KARAM CHAND V. JINDA RAM. 


LAHORE HIGH COURT. 

Fii-’ST Civji. Appbal No. 227 of 1922. 

May 3, 1922. 

PrcsoH ; — Mr. Justice Scot-Smith and 
Mr. Justice Campbell. 

KARAM CHAND— Plaintiff— 
Appbllant 
versus 

TINDA RAM — Defend.ant— Respondent. 

Civil Procedure Code (Act V o/'iqoS), O. X VI I, 

3 — Adjournment granted invuig to ?ion-srrvicc of 
summons on witness — Procedure. 

Where a party to a suit has paid the process-ice 
for the suinmoning of witnesses the Court and its 
officers arc rcs'tionsibJc for effective service, and 
the adjournment caused by the non-attendance 
oi witnesses for want of service is an adjournment 
in the ordinary course and does not amount to 
time granted to one party within the meaning of 
O. XVn, r. ^ of the Civil Procedure Code. [p. 
col. z:\ 

Harjas Pai v. Naratii Singh, jo Ind. Cas. 938; 
51 P. R. 1915 ; ()8 r. L. K. I QT 6, followed. 

If a Court is at any time of oi:)inion that a party 
to the suit is obstructive and prevents witnesses 
from being served with summonses, it should 
record an order giving its reasons therefor and 
grant the party one more opportunity of produc- 
ing its evidence under O. XVI I. r. 3 of the Civil 
Procedure Code, on failure to do which the Court 
might proceed under that rule. [p. 803,, col i.J 

Order XVII, r. 3 of the Civil Procedure Code 
merely authorises a Court to proceed to decide the 
suit forthwith. It does not authorise it to dismiss 
it summarily, [p. 862, col. 2.] 

First appeal from a decree of the 
Senior Subordinate J udge, First Class, Mont- 
gomery, dated the 26th October 1921. 

Lala Badri Das, R. B., for the Appellant. 

Bala Ram Chand Manchanda, for the 
Respondent. 

JUDGMENT.— This is an appeal from 
an order of the Senior Subordinate Judge, 
Montgomery, dismissing the plaintiffs 
suit under O. XVII, r. 3, Civdl Pro- 
cedure Code. The suit was one for dis- 
solution of partnership and rendition of 
accounts and the issues of which the onus 
prohandi was on the plaintiff were struck 
on the 13th July 1920. On the i8th 
August 1920 and on subsequent occassions 
some six witnesses for the plaintiffs were 
examined. For the i8th February 1921 
Karam Singh and Hans Raj witnesses 
were summoned but were not served. 
On the 29th March there was an order 
postponing the hearing of the case on the 
ground that the recordj|had gone to the 
High Court. On the 3rd August 1921 
the record having come back, Karam Singh 


and Hans Raj were suuimonecl for t^e 
23rd October. Meanwhile on the 8-^^ 
August 1921 the plaintiff applied for th^ 
summoning of two more witnesses, namely* 
Jugal Kishorc and Bakhu Ram. On the 
3rd October it was found that none of the 
plaintiff's witnesses had come to Court. 
In regard to Karam Singh the report 
was that he refused to accept service. Hans 
Raj had gone to Chichawatni and the sum- 
mons was stuck on liis door. Jugal Kishore 
had been served but did not attend. 
Bakhu Ram has not been served. The 
Court then passed an order fixing the 
26th October for the* next hearing and 
directing under O. XVII, r, 3, 
Civil Procedure Code, that the j^^^iutiff 
must close liis case on that date. On the 
26th October none of the plaintiff’s four 
witnesses was present. Karam Singh alone 
had been serv^ed. The Court then recorded 
a short judgment in which it dismissed the 
case under O. XVII, r. 3, Civil Procedure 
Code, but the Court did not in its judg- 
ment refer to the evidence of the witnesses 
whom the plaintiff had produced or say 
whether the onus of the issues had been 
discharged or not. Order XVII, r. 3, 
of the Code merely authorises a Court to 
proceed to decide the suit forthwith. It 
does not authorise it to dismiss it summa- 
rily as has been done by the Subordinate 
Judge here. Bala Ram Chand, who appears 
for the respondent, admits that the order 
of the lower Court is not sound and that 
the case should be remanded for re-deci- 
sion in accordance with law. There is no 
suggestion on the record on behalf of the 
defendant, nor is there any finding by the 
Court that the plaintiff is to be blamed 
for the non-service of the summonses on 
the witnesses for the 26th October i ,21. 
In Harjas Rai v. Narain Singh (i) it was 
held that where a party to a suit has paid 
the process-fee for summoning witnesses 
the Court and its officers are responsible 
fo effecting service, and an adjournment 
caused by the non-attendance of witnesses 
for want of service is an adjournment in 
the ordinary course and does not ‘‘ amount 
to time gi anted to one party within the 
meaning of O. XVII, r. 3. " In 

(x) 29 Ind. Cas. 938 ; 51 P. K . 1915; 98 P, B R, 
19x6. 
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our opinion, therefore, the Court had no 
jurisdiction for its order dated the 3rd 
Oct:)ber by which it directed that the plain- 
tiff must complete his evidence by the 26th 
October 1921. 

We accordingly accept the appeal and 
setting aside the order of the lower Court 
remand the case thereto for re-decision in 
accordance with law. The plaintiff should 
be given another chance to produce his 
evidence. If the Court is at any future 
time of opinion that either party is obs- 
tructive and preventing its witnesses from 
being served with summonses it should 
record an order giving its leasons there- 
for, and then it would be justified in grant- 
ing one more opportunity under O XVII, 
r. 3, Civil Procedure Code. 

^ Appeal accepted. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Second Civie Appeae No. 490 of 1921. 

October 18, 1922. 

Present: — Mr. Batten, J. C. 

MULLOO AND ANOTHER — ^DEFENDANTS 
— Appeeeants 
versus 

Seth KUNDANIyAL and others-^ 
Peaintiffs — Respondents. 

Landlord and tenant — Thekedar, powers oj — 
Creation of tenants in spite of prohibition — DamageSt 
provision for, effect of. 

Normally, and unless there is something against 
it in the terms of the theka, a thekedar of proprie- 
tary rights has all the powers and privileges that 
a landlord has in respect of his tenants and in 
respect of creating tenants. 

A thekedar’ s powers may be limited by condi- 
tions in the theka, 

Ramji v. Fakira, 6 C. P. E- R* 71, Lachman v. 
Nanhuaing, 8 C. P. E. R. 39, foUowed. 

A distoct prohibition does not cease to be a 
prohibition because the person who acts against 
the terms of that prohibition is made liable for 
damages. 

A person, who has been created a tenant by a 
thekedar m spite of the prohibition in the theka- 
deed against the creation of tenants cannot claim 
to be a tenant against the wishes of the proprietor 
simply because the lease-deed provides l^at if the 
lessor suffered in consequence of the actioti oi 


the thekedar in creating tenants he might sue 
the ihekeday for damages. 

Appeal against the decree of the Ad- 
ditional District Judge, vSaugor, in Civil 
Appeal No. 37 of 1921, decided on the 23rd 
July 1921. 

Mr. G. L. Suhchdar, for the Appellants. 

Mr K, V. Dcoskar, for the Respondents, 

JUDGMENT. - I'hc only ground on which 
the a])pellants claim to be tenants is that 
the5^ were created tenants by the thekedar. 
The question is whether the thekedar had 
or had not the power to make them tenants. 
Normally, and unless there is something 
against it in the terms of ihi: theka, a thekedar 
of proprietary rights has all the powers and 
privileges that a landlord has under the 
Tenancy Act in respect of his tenants and 
in respect of creating tenants. But the 
very rulings which lay down this 
proposition, namely, Ramji v. Fakir a (1) 
and Lachman v. Nanhusing (2) , also lay down 
that a thekedar s powers may be limited 
by conditions in his theka. In this case 
it was distinctly stipulated in the theka 
that the thekedar should not lease out land 
or create new tenants. It is argued that it 
is also provided that if the lessor suffered 
in consequence of the ihekedar’s action, 
he might sue the thekedar and that, therefore, 
the landlord's sole remedy is to sue the 
thekedar for damages and he must accept 
the appellants as his tenants. In my 
opinion a distinct prohibition does not cease 
to be a prohibition because the person 
who acts against the terms of that pro- 
hibition is made liable for damages. Such 
a iHovision may be superfluous in a case 
like the present but none-the-less there 
is a distinct condition in the theka that 
the thekedar had no power to create tenants. 
This being so, the appeal fails and is dismissed 
with costs. 

G. R. D. Appeal dismissed^ 


(1) 6C. P. E. R. 71 - 

(2) 8 C. P. E. R. 39* 
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LAHORE mOH COURT. 

Second Civxe Appeae No. 553 of 1919. 

August 3, 1922. 

Present : — Sir Shadi Lai, Kt., Chief Justice 
and Mr. Justice Abdul Qadir., 

Shankar and others — peaintiffs — 
Appeeeants 
versus 

BAHADUR and others — ^Defendants — 
Respondent.^. 

Custom — Succession — Pagwand and Chundawand 
^Jais of Mauza Rajada, Tahsil and Di^lrici 
Gurdaspur. 

The normal custom in the Punjab prescribes 
a division according to the pagwand rule, and the 
onus lies heavil}^ upon the person who relies upon 
the chundawand rule. 

Tats of Mauza Rajada in the Gurdaspur Tahsil 
follow the pagwand rule. 

Chaitav SingU v. IJcm Singh, 62 P. R. 1885. 
Cham Singh v. SohJia Singh, Oh P. R. 1S85 and 
Ida V. Rahim Hakhsh, 12 lud. Cas. 857 ; 58 P. R. 
3^911; 45 P* R- iyi2; 202 P. W. R. iyii, referred 
to. 

Second appeal from a decree of the 
District Judge, Gurdaspur, dated the sist 
Decemaber 1918, affirming that of the 
Subordinate Judge, Gurdaspur, dated the 
2nd April 1918. 

Lala Tirath Ram, for the Appellants. 

Mi. Lai Chand Mehra,tor the Respond- 
ents. 

JUDGMENT* — The dispute in this case 
relates to the estate of one Kanda, a Jatof 
Mauza Rajada, in the Gurdaspur Tahsil, 
and the sole question for determination is 
whether the parties are in the matter of 
succession governed by the pagwand or the 
chundawand rule. Now, the normal custom 
in the Punjab undoubtedly prescribes 
a division according to the pagwand rule 
and the onus lies heavil}^ upon the person 
who relies upon the chundawand rule. 
Not only is there a general presumption 
in favour of the division of property per 
capita, but we have two judgments of the 
Ptmjab Chief Court, reported as Chaitar 
Singh V. Hem Singh (i), and Charn Singh 
V. Sobha Singh (2), relating to the Jats 
of the Gurdaspur Tahsil in whicli the rule 
of chundawand was held not to be i)roved 
and the rule of pagwand was follow^ed in 
the matter of inheritance* In Ida v. Rahhn 
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Hakhsh (3) which related to Muhammadan 
Jats of the Gurdaspur Tahsil, the Chief 
Court held that, notwithstanding an entry 
in the Riwaj-i-am in favour of the chunda- 
wand rule, the onus prohandi that this rule 
prevails among Muhammadan Jats of the 
Gurdaspur Tahsil is on the person asserting 
it, and that the onus had not been discharg- 
ed. 

We must, therefore, hold that the onus 
of proving the division of property per 
shrpes was clearly on the defendants who 
relied upon the rule of chundawand, and 
indeed, this proposition is not seriously 
disputed by Mr. Ral Chand Mehra who 
argued the case on their behalf. The 
learned Counsel, however, contends that 
there is a family custom applying to the 
parties which favours the chundawand rule, 
but the only evidence adduced in support 
of tliis unusual custom is the fact that in 
i88() on the death of Daya, one of the sons 
of Kanda, his share in the joint kliaia 
was mutated in favour of his full brother 
Hira, and that in 1888 on the death of 
Ishar his share was recorded in the names of 
his two full brothers, Fakir and Arjan. It 
is beyond dispute that on Kanda’s death 
his estate was mutated in favour of his 
five sons without an}^ definition of shares, 
and considering that even after the muta- 
tions of 1886 and 1888 the plaintiffs have 
been holding possession of a larger area 
of land than they would be entitled to 
according to the chundawand rule, and that 
they have all along been paying land 
revenue assessed on the land in their pos- 
session, we do not think that these paper 
entries are sufficient to discharge the onucu 

For the aforesaid reasons we hold that 
the parties are entitled to divide the joint 
khata according to the pagwand rule, and 
that the plaintiffs’ share therein amounts 
to two-thirds. We accordingly accept 
the appeal and pass a declaratory decree 
in favour of the plaintiffs in the terms 
stated above. The defendants must pay 
the costs incurred by the plaintiffs through- 
out the litigation. 

z. K, • Appeal accepted, 

(3) 12 Tnd. Cas. 857 ; 58 P. R. 1911 ; 45 V, b. 
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ALLAHABAD HIGH COURT. 

CRtMiNAi, Revision No. 253 of 1922, 
July 25. 1922. 

Present : — Mr. Justice Walsh. 
ANGNOO SINGH and others 
— Applicants 
versus 

EMPEROR — Opposite Partv. 

Criminal Procedure Code { ^ o/i8o8),ss. 
no, 195 — Habitual oj fenders, joint trial of - — 
Sanction to prosecute — Puhhc interest — Notice 
whether necessary — Reuision — High Court, duty 
of — Evidence of cither parly eijually good — Order 
whether .fuasheU — Evidence — Witnesses, voluntary, 
value of — General repute, evidence of — Vague 
and indirect evidence^ 

I'roceecliugs against a man for hadinasht should 
be coniined to himself alone, unless the case is 
that he has a confederate or a partner to whom 
all the evidence is equally applicable, [p. 866, col. 

‘0 

It is the duty of a J udge to grant sanction to 
prosecute, if he thinks it is in the public interest, 
independently altogether of any future grievance 
or complaint which the alleged delinquent may 
think he has a right to make [p. 871, cols, i 8* 2.J 

There is no statutory obligation upon any J udge 
to issue notice to the person proposed to be charged, 
before sanction for his prosecution is granted. LP- 
871, col. I.] 

For purposes of revision, a High Court is not a 
Court of Appeal, but it is it.s duty to endeavour 
to weigh the evidence and to see whether the case 
has been fairly considered from the point of view 
of the defendant, [p 867, ooL i.J 

Miharhan Singh v. Emperor, Ind. Cas. 821 ; 
13 A. T. J. 1046 ; 16 Cr. L,. J. 805', referred to. 

If the evidence for the defence is equally good 
as that for the prosecution, a High Court may 
quash the order in revision, [p. 867, col. 2.] 

Ganga Singh v. Emperor, 17 Ind. Cas. 404 ; 10 
A. X^. J. 383 ; 13 Cr. I,. J. 772, referred to. 

Witnesses, who voluntarily come forward, 
wh ther as friends or associates of an accused, to 
give him a good character, must not be brushed 
aside, unless they are discredited as regards their 
good faith and honesty just as witnesses in any 
other proceeding must be discredited before they 
are rejected by a Tribunal, [p. 867, col. 2,] 

Rahu V. Emperor, 59 Ind, Cas. 547; 18 A. I4. J. 
1114; 43 A. 186; 22 Cr. X<. J. 1 15, referred to. 

Evidence of general repute by persons who 
have no personal knowledge of the accused and 
know nothing of his business and circumstances, 
is not sufficient in itself to justify an order, [p. 
867. col. 2.] 

Kallu V. Emperor, 60 Ind. Cas. 1002; zg A. E. 
J. 39 ; 22 Cr. E. J. 314, referred to. 

Vague reputation, unaccompanied by direct 
evidence personally affecting each accused person 
or accompanied by direct evidence which break.s 
down is not sufficient in itself to justifv 4iu orJer. 
[p. 867, col. 2.] 
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Bisheshwar Dayal v. Emperor, 6j Ind. Cas. 442; 
19 A. E. J. 668; 22 Cr. E. J. 660, referred to. 

Application. 

Mr. S. N. Mukerji (with him Messrs. (?• W, 
Dillon f J. M. and M. C. far 

the Applicants. 

Mr. R. Malcomson, for the Crown. 

JUDGMENT. — ^This is one of the most 
remarkable cases under section no which 
has ever come under my notice. There 
are various reasons why I say that. In 
the first place, the procedure which has 
been adopted from first to last appears to 
me to be an abuse of the section. Twelve 
men were charged together, or notices were 
issued against them together, under this 
section, I wdll not say without anything 
upon the evidence seriously connecting 
them, but with a very superficial colouring 
of evidence and a vague, general and hearsay 
description connecting them together as 
partly ring-leaders of a gang, partly noto- 
rious dacoits and partly habitual receivers. 
The Police in support of this case called 
a variety of witnesses of every sort and 
description to establish the character which 
they sought to prove, amounting altogether 
to 76 in number, and having little or no- 
thing in common except the fact to which 
most of them spoke : (a) that they lived 
at least 8 miles away from the \nllage of 
the defendants, and (b) that they had no 
personal knowledge of them themsdves. In- 
deed, it is impassible not to read the prin- 
cipal evidence for the prosecution whkh 
has been relied upon by the Magistrates 
in the Courts below without acquiring the 
impression that it was really a gang case 
which the Police was running on hearsay 
evidence under the guise of a badmashi 
charge under section no. The witnesses 
who were put in the box were not disposed 
of at one hearing and each by one piece of 
evidence but they were scattered about 
and divided up in the most bewildering 
fashion, so that it is a work of considerable 
magnitude and one almost impossible of 
accomplishment by any Appellate Court 
without the assistance of somebody who 
has minutely studied the record totracx 
the sequence of statements of any parti- 
cular witness. But, ^ far as I can tell, the 
result of this voluminous and chaotic re- 
cording of evidence was. that the defencq 
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evidence and the examination of the accus- 
ed under section 3G4 was not even reached 
until the 9th of September 1921, fully two 
months after the hearing had been commenc- 
ed. Apart from any other feature of this 
case, it seems to me very hard, almost op- 
pressive, to any set of defendants to charge 
them together in this way, unless the whole 
of the evidence against all of them is pre- 
cisely the same and they are to be dealt 
with on the same facts, and compel them to 
fight each his own individual battle during 
a prolonged enquiry, a great deal of which 
concerns for the moment only one out of 
the general body. I have myself upset 
orders under this section where the evi- 
dence against one person charged has been 
used in the judgment as evidence against 
another not mentioned by the particular 
witness. There is always a danger of that, 
and a danger of its uiiconscioush* operat- 
ing on the mind of the Tribunal, even though 
such operation does not manifest itself in 
the judgment, and if there were no other 
feature in the case, I should have been dis- 
posed to set aside the proceedings on that 
ground alone disregarding the merits, and 
directing the Magistrate to hold a further 
enquiry into the case of each accused sepa- 
rately or each batch of accused who could 
fairly be said to be classified under evidence 
common to each individual member of the 
batch. But that would be a great hard- 
ship upon the defendants, and there are 
many other points in this case which render 
the further consideration of this question 
superfluous except that 1 recommend these 
observations to the consideration of the 
District Magistrates in general without 
laying down any rule or consulting any 
section: common sense and common jus- 
tice dictate that proceedings against a 
man for hadmashi should be confined to 
himself alone, unless the case is that he has 
a confederate or a partner to whom all the 
evidence is equally applicable. 

A lui'ther objection based upon the same 
procedure, but entirely separate and inde- 
pendent, is the objection Vkhich, to n^y niird, 
arises out of the enoimoiiS mass ol witnesses 
in this case on the prosecution side, 'il.cie 
are seven defendants in all, and, although it 
may not be out of the way in a heavy gang 
case, it seems to me monstious audio amount 
to something like persecution that each 
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individual in a group of persons, supposed 
each in his own way to be a badmash, should 
be condemned to submit to and to employ 
Counsel for the examination and cross- 
examination of a number like 76 witnesses 
during a proceeding lasting over two months. 
If the Police cannot satisfy an experienced 
Magistrate with less than 7O witnesses 
or in less time than two months that a 
man is a badmash sooner the> surrender 
the task at its inception the better for the 
interests of the public justice. It cannot 
be the good of anybody that such unheaid 
of prolixity and waste of public time should 
be indulged in as was indulged in in this 
case. The Magistrate himself observed upen 
this feature saying : “if the repul atioii ol a 
man cannot be proved by the evidence 
of lu or 12 witnesses, it cannot be pio\cd 
b}' 500.“ But a feeble protest of that kind 
is quite useless, and it is the duty ol Ihelvi?:- 
trict Magistrate, if he thinks that 10 or 12 
witnesses arc as a general rule sufiicient 
fora case of tins kind and he finds on.' cf 
lus Subordinate Ofliceib permitting 7O, to 
lay down some rule of common sense to 
guide his subordinates in the exercise of 
their discretion, not a caste-iron rule like 
the section of a Code, but something to en- 
able them to guide their own proceedirgs 
within reasonable limits. The Magistrates 
mam complaint on Ibis bead'^etrms to have 
been the heavy recoid which he says Las 
taken liiin a long tin.e to lead, and digest. 
I have alread> taken a day and a haif over 
this case, but i have not read, and have de- 
clined to read, the record to which the Magis- 
trate refers. 11 he read it, it is very much to 
his credit, although it must have consumed 
an enoimous amount of public time, but 
whether lie ever digested it, is a matter 
which I shall proceed to consider in a few 
motnents, 

hJaturally enough, the defendants con- 
fronted with this mass of voluminous evi- 
dence, or as one might describe it ‘masted 
attack', resorted to the expedient of trying 
to defeat the piosecution at their own game. 
I am not impiesseo with the tactics which 
guided their decision nor with the result, 
but 1 cannot blame them and I do not quite 
know what they were to do unless they 
had somebody in charge of their case slieng 
enough lu piolcst against the public scandal 
of the pxoaecution pxoceedingSi and to w 
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treat the Magistrate to use his common 
sense and get a few selected and relevant 
witnesses put forward by each defendant. 
The result has been that in this case the 
total number of witnesses, so far as I can 
discover by a rough computation, and there 
is naturely considerable margin for error, 
amounts to 402, and the time spent on this 
proceeding before a Magistrate specially 
appointed to hear it, was no less than 6 
months. I imagine that this proceeding is 
without parallel in the administration of 
this section. It seems to me to amount to 
a scandalous waste of public time and 
magisterial energy and to be a very serious 
infliction upon the defendants who have 
asserted continuously before me through 
their Counsel that these proceedings have 
practically exhausted their financial re- 
.sources. As I have said before, if it is going 
to take the Police and the Magistrate any- 
thing like six months, or even more than a 
month, to prove hadmashi, they had much 
better drop them altogether and devote 
one -tenth of their efforts to catching 
one of the miscreants in the accomplish- 
ment of the crime in which he is said to be 
daily engaged. 

I recognise that it is a very serious matter 
to interfere with an order of this kind, 
especially one to which so much public 
time and energy has been devoted. I 
recognise also that the question in issue 
is in the main a question of fact, the finding 
on which this Court has no right in the 
ordinary way to interfere with or even to 
review. I recognise also that the District 
Magistrate who heard this case in appeal 
has managed to put his judgment into a 
form which suggests that he has given full 
consideration to the defendant's case and 
heard the appeal fairly and according to 
law. But I propose to state certain prin- 
ciples which, in my opinion, have been 
established in this Court by a series of 
decisions, explaining hew this Court deals 
with such cases in revision. The High 
Court, it has been said, is not a Court of 
Appeal, but it is its duty to endeavour to 
weigh the e\ddence and to see whether the 
case has been fairly considered from the 
point of view of the defendant [Kliharban 
Sittgh V. Emperor (i)]. 

(i) 31 Ind. Ca». ; 13 A. L. J. 1040; 16 

Cr. h. J. 805. 


Secondly, if the evidence for defence is 
equally good as that for the prosecution, 
the High Court may quash the order in 
revision [Ganga Singh v. Emperor (2)]. 
Thirdly, witnesses who voluntarily come 
forward whether as freinds or associates 
of the accused to give them a good char- 
acter, must not be brushed aside, unless 
they are discredited as regards their good 
faith and honesty just as witnesses in any 
other proceeding must be discredited before 
they are rejected by the Tribunal [Rahu 
V. Emperor (3)]. 

Fourthly, evidence of general repute by 
persons who have no personal knowledge 
of the accused and know nothing of his 
business and circumstances, is not suflFi- 
cient to justify an order [Kallu v. Emperor 
(4)] and, lastly, vague reputation unaccom- 
panied by direct evidence personally affect* 
ing each accused person or accompanied 
by direct evidence which breaks down, 
is not sufficient in itself to justify an older* 
[Pisheshwar Dayal v. Emperor (5)]. 

In the light of these authorities I have 
listened to the very able criticism of Mr. 
Saila Nath Mukerji and Mr. Dillon, only 
of those witnesses whom the Appellate Court, 
following the Trial Court, has vouched for 
as having satisfied his conscience in decid- 
ing upon this mass of complicated and 
general evidence that the conclusion rea- 
ched was correct. Any one reading the 
District Magistrate's judgment would sup- 
pose that he had read through the record 
with great care and that the witnesses 
whom he cited were beyond cavil. I 
have already pointed out that a great num- 
ber of these witnesses are so dealt with 
that their evidence is split up and scattered 
over the record. It is a remarkable fact 
that, looking through the record in this 
case, which runs into hundreds and hund- 
reds of pages and which I believe to be the 
same which the District Magistrate had 
before him, I do not find one single passage 
from beginning to end which has been 

{2) 17 Ind. Cas. 404 ; 10 A. L. J. 383 ; 13 Cr. 

L. J. 772* 

(3) 59 Itid. Cas. 347 ; 18 A. L* J . 1114 ; 43 A* 
j86; 22Cr. L. J.115. 

(4) 60 Ind. Cas. 1002 ; 19 A. L. J. 39 I 22 Ct, 

b. J. 3M- , ^ 

(5) 63 Ind, Cas, 45a ; 19 A. L. J. 668 ; 22 Ct, 
h. J. 660. 



INDIAN CASES. 


868 

ANiiNOO SINGU V, EMPEROR# 

marked with the pencil of the learned 
Magistrate with a view to a^^sisting his 
memory. After a very long experience both 
at the Bar and on the Bench, I am able 
to say that it is humanly impossible to read 
through and remember such a record as 
this, split up into different pieces as this 
has been split up and to carry it in one's 
head. It is conceivable that the learned 
Magistrate read the evidence-in -chief of the 
witnesses whom I am going to mention 
in a moment and never reached their cross- 
examination at all. li so, it is an unfortu- 
nate instance of oversight on the part of 
an Appellate Tribunal. If, on the other hand, 
he did read the cross-examination to which 
I am going to refer, his failure to comment 
upon it or deal with it or even mention 
its existence when he was acting upon the 
positive evidence of the witnesses in ques- 
tion, is equally unfortunate to the mind 
of a fair minded penson. Very little refer- 
ence has been made b}" Counsel for the 
applicants to the positive evidence for the 
defence. Out of 326 witnesses they have 
not referred me, I think, to more than three. 
At any rate, I am not going to cite more 
than three, but these witnesses give evi- 
dence which in itself was almost sufficient 
to secure the accjuittal of at least one of 
the accused, and so far from the Magistrate 
having dealt with the evidence and dis- 
missed it as not worthy of credit, he has 
in one case entirely ignored it and in the 
other case, namely, that of the Sub-Divi- 
sional Officer, while describing it as un- 
impeachable, so misstated it that I find it 
difficult to believe that any man, let alone 
a person occupying the po.sition of a District 
Magistrate, could state it so unfairly, and 
It IS impossible not to ask one's self whether 
the learned Magistrate really tried to 
state it correctly at all. 

As regards Nawab Singh, the learned 
Magistrate cites 7 or 8 witnesses. Having 
been taken carefully through their evidence 
and their admissions in cross-examination, 

I do not hesitate to say that nobody ought 
to act upon the evidence of a single one 
of these witnesses in taking away the cha- 
racter of another person. The first, Cbaube 
Jagdish Rao, who is a young man of 22 
and lives 8 miles away from Nawab Singh, 
failed to recognise any of the accused, 
merely repeating hearsay what had been 
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repeated to him, alleginc fhat they belonged 
lo a gang and admitted being engaged in 
unfriendly litigation with the family of 
Na*wab Singh. Qasim Ali, the next to whom 
I will refer, relied upon by the District 
Magistrate, is the karinda of a local Raja 
who in a recent election was engaged on 
the opposite side to that with which the 
accused are connected. This man b)^ his 
own confession in the witness-box was 
a dishonest witness, and T propose to sanc- 
tion his prosecution for perjury in this 
proceeding. His evidence- in chief is al- 
most contemptible. He stated : It is 
heard that they are habitual receiver? 
but I have no direct knowledge/' He 
did not know what their cultivation was. 
He (lid not knowtbeir affairs, and, in spite of 
this, he alleged airil>' that dacoity was their 
chief s^iirce of inccmic, and he first denied, 
and then under pressure of cross-examina- 
tion admitted, having written the hiikum^ 
llama (Exhibit H) calling his piincipal 
tenants to come and give evidence. The 
next man, Harbilas, spoke generally ot a 
gang but he knew nothing about the defend- 
ants’ souTces of income, and the only piece 
of definite evidence wliich he gave was 
that Nawab Singh consorted with a bad 
character named Mania. As there was 
no evidence that Mania was a bad character 
and the witness himselt in cross-exami- 
nation admitted that bis information was 
derived from a man named Jwala Prasad 
who himself was a bad character and wdiose 
information had been acquired from gene- 
ral hearsay, it is remarkable how the learned 
District Magistrate persuaded himself that 
this witness was woithy of creditasone of 
the principal pillars of the Police prosecution. 
The next, Debi Singh, came from the town 
of Etawah, 8 miles distant from the defend - 
ant's village. He said that his belief 
was that the accused were regular dacoits, 
but up to that moment the case ha:l been 
that they w ere regular receivers. He ad- 
mitted that he saw nothing with his own 
eyes, that he had been a witness in pre- 
vious section no cases but did not know 
how many. There seems reason to sus- 
pect that this witness is a prolessional 
witness whom the Police have utilised more 
than once and who. if he is not careful, 
will find liiinself befoie long in Jciil, for the 
class of evidence which he appears to be 
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ready to give in these cases. The next wit 
ness, Cyan Singh, lives 12 miles awa)’. He 
admitted that he had no direct personal 
knowledge but says that he hears generally" 
that the accused are habitual dacoits, not 
habitual receivers, as was the principal 
evidence against them by one or two of 
the earlier witnesses. This man admitted 
owing Rs. 5,000. He admitted that the 
Police had that year become his best cus- 
tomers for cloth. He admitted having 
given evidence for the Police in other cases 
and he rendered himself liable for prosecU' 
tion for perjury by first denying and then 
admitting that he knew that Raja Ram 
and Angnoo Singh had purchased a cer- 
tain share in a village. If this man is not 
careful he also will find himself in Jail for 
perjury before very long. Budhoo Singh, 
the next witness whom I propose to deal 
with and relied upon by the Magistrate, 
said that, although he did not recognise 
anybod}’ in particular, they had been da- 
coits for ten years. He did not know as 
much about Nawab vSingh or Angnoo Singh 
or Raja Ram as to be able to .“^ay whether 
they were Zemindars or tenants, and. although 
he had sworn that he had seen the gang 
of Nawab Singh and Babu Ram together, 
he admitted in cross-examination that in 
a recent case in Gwalior State he had sworn 
exactly the contrary. The last, Kirpal 
vSingh, lives 12 miles away, and he, although 
speaking of the general public believing 
these men to be habitual dacoits, admitted 
that he had no personal knowledge on the 
.subiect, that he was a tenant of Chaube 
Jagdish Rao whom I have already men- 
tioned, not in itself a great matter, but his 
memory would appear to be unreliable 
it it be true, which is difficult to believe, 
that he cannot to-day remember whether 
lie was ever fined in a Criminal Court on 
some previous occasion. There are very 
few people living who cannot remember 
an incident of that kind when they are asked 
to do so. Whether the Magistrate, as I 
have '^aid above, was aware of the exhibi- 
tion tliat these sjveii witne.sses made of them- 
selves under cross-examination I do not 
know, but I am at a loss to undei stand if 
he read the record, as he said he did, with 
intelligent appreciation of the fact that 
this isolated piece of cross-examination 
bad a direct bearing on the examination- 


ill-chief, how he could have omitted to refer 
to it in his judgment. But I do not hesi^ 
tate to say that a finding of fact such as 
the Magistrate arrived at ‘ * that it was 
impos.sibie '' to ignore the sworn testimony 
of such men as “ these, '' amounts to a 
miscarriage of justice. He goes on to say 
that he has only named a few of the pro- 
minent men against Nawab Singh. The 
Assistant Government Advocate has had 
nothing to say in respect to this criticism. 
It is true that Mr. Saila Nath Mukerji has 
in one sense had it all his own way and has 
drawn my attention to selected passages 
from the evidence, but in this respect he 
has been scrupulously fair, because these 
selected passages arc relevant to the 
prominent witnesses whom the District 
Magistrate accepted, and if the rest of the 
witnesses have said anything really worthy 
of being cited, the learned District Magis- 
trate has not drawn attention to them 
and it is difiicult to see what the Assistant 
Government Advocate could have said, 
if he had been here, more than what has 
been said by the Magistrate in his judgment. 
I have dealt with thcvSe topics up to this 
moment in the same order as that in which 
they were pressed upon me in the course 
of the bearing. Naturally, having formed 
the opinion which I have formed about the 
matters already aealt with, I come to the 
consideration of the case of Angnoo Singh 
and Raja Ram who were represented by 
Mr. Dillon with a mind pre- disposed in their 
favour. I decline to express any opinion 
upon Mr. Dillon's contention as to the genesis 
of this attack upon these two men. It 
may well be that it is due to the escape 
of Babu Ram and to the belief on the part 
of the Police that these two men assisted 
Babu Ram in escaping. It might also be 
that these two men did assist Babu Ram in 
escaping. I express no opinion about that 
whatever, but if they did and the Police 
have any reason for thinking so, they could 
havv^ been charged with that offence, and 
it clearly had no bearing upon the question, 
of evil livelihood and was no justification for 
starting these proceedings if that was 
the real reason as they themselves believed. 
But it is impossible for any fair minded 
man to read the evidence of Bishamber 
Singh, the principal Police Officer concerned^ 
who had been at a Thana 40 miles away^: 
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who only came into this Circle in December 
1020. who had never made any revert, 
who had never received any report against 
these applicants, who admitted that the 
Superintendent of Police and the Sub- 
Divisional Officer had directed these pro- 
ceedings to be taken, who could not remem- 
ber the date of the Superintendent of Police's 
order, who admitted that Angnoo Singh 
was still on the list of assessors and that 
when he, the Station Officer, visited his 
village at night he was always present, with' 
out agreeing with Mr. Dillon that some 
explanation was required, and no expla- 
nation has been forthcoming in this case 
why suddenly after the failure to arrest 
Babu Ram in June, this attack supported 
by a mass of witnesses going back for many 
years, should suddenly have been let loose 
upon the accused. A case of this nature 
grows by slow degrees with unfavourable 
reports of things of that kind corrobrated 
by witnesses, increasing as the critical 
moment when the Police decide to strike 
approaches. It is a just observation in 
this case that there is a marked contrast 
between the alleged prolongation of the 
evil livelihood for a long period of years 
and the suddenness with which the know- 
ledge of it seems to have reached the Police. 

I now come to the last point relating to 
the case of these two men specially made 
by Mr. Dillon. The Sub-Divisional Officer, 
Saiyid Ainuddin, whom the District Magis- 
trate describes as unimpeachable, swears 
that during his three years from 1917 to 
1920 he never heard any complaint or report 
of any evil conduct on the part of Angnoo 
Singh, although he did know that he was 
the uncle of Babu Ram. I regret to say 
that the Magistrate makes no reference 
to this important piece of evidence. The 
Magistrate says that this Officer represents 
Angnoo Singh and Babu Ram as generally 
figurmg together. That phrase is a dis- 
tortion of the Sub-Divisional Officer's 
evidence. His evidence is quite clear, 
that before 1919 the public complained of 
the influence of these two men Angnoo 
Singh and Babu Ram, that after a cer- 
tain compromise had been reached in 1919 
Babu Ram helped the enemies of Angnoo 
Singh and that the two men were on oppo- 
site sides. This unimpeacheable witness 
further swore that in May Babu Ram, 
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the peg upon which the prosecution tried 
to hang the whole of this circumstanlial 
evidence of notoriety against the otheif, 
came to him, Saiyid Ainuddin, and said 
he was giving up his evil life. If the Magis 
trate believed this unimpeachable witness, 
the omission of all reference to this piece 
of evidence is unexplained. 

Prem Shanker, another witness called for 
the defence, is in Government employment 
as the Superintendent of the Agricultu- 
ral Farm in Etawah on a salary of Rs. 160 
per mensem. He is a man of position whose 
evidence is at least worthy of notice and 
is corroborated in a way in which no single 
witness for the Police was corroborated. 
He gives evidence not merely of the good 
character of Angnoo Singh and Raja Ram 
but of their general respectability and 
systematic occupation in substantial agri- 
cultural operations. He gives the figures 
of their dealings in grain, cattle and sugar- 
cane. He has seen their houses and be- 
leives them to be men of honesty and sub- 
stance. This sort of thing is, of cousre, 
just possible and not always, even in my 
short experience, dissociated from nefarious 
practice in dacoities, but it is wholly incon- 
sistent with the sort of case which the pro- 
secution started out to make, and its fur- 
ther significance to niy mind is this : that, 
assuming it to be true, as the Magistrate 
must have done, there is no explanation 
of the total silence on the pro.secution sine 
of this part of the defendant’s life which 
is consistent either with honesty or with 
their real acquaintance of the persons 
about whom they speak. It is one thing 
to say I know so and so ; it is quite true 
he keeps cattle and grows corn, but I have 
seen him calling on notorious badmashes, 
I have seen him with fire-arms, I hove seen 
him with the proceeds of loot and I know 
that he is leading a bad life from what I 
have seen; but to say generally about a 
man, that yon do not know him by sight, 
that you do not know what his occnpalion 
is when he is in fact extensively eng«:ged 
in agricultural occupation, and that you 
can only say that the general public legaid 
him as a robbei, is either to write one'.s 
.«elf d.»wn a«* a rlishonest person or as a 
ver>’ inefficient detective agent and an 
unreliable collecter ot general information. 

I am quit^ satisfied that, in dismissing tbe 
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appeal upon the ,<]:rounds which he did, 
the District M)ij;i«tra^e Ins totally i,8:nored 
or hip?le?s1y misniidirstood the salient 
features of the evidence. However 
lamentable such a feeble result from such 
a voluTiinious proceedim? mav be in the 
public interest, none-the-less there has been 
a ^rave iiiiscarriaye of justice and the 
whole proceeiin;^s must be S'^t aside and 
the bonds, if entered into, discharged in the 
case of all the applicants. 

On the application of Mr. vSaila Nath 
for Nawab vSingh, I have no Insitation under 
section 195 of the Criminal Procedure Code 
in sanctioning the prosecution of Qasim Ali, 
son of B -isharat Ali, for having vsworn on 
the 7th of August iQ.?r at the hearing of 
the case against Nawab Singh under sec- 
tion no before the Magistrate Saiyid Zamir- 
u:l*din Khan, while under cross-examination, 
that he had not written anv part of the 
hiikimnimi, Exhibit H, which was shown 
to him and that it was not in liis liaiid- 
wiiting, and within a minute or two after- 
wards that he had written it and that it 
was in his handwriting. 

It has been generally supposed and some- 
times ruled by single Judges that before 
sanction is granted notice should be issued 
to the person proposed to be charged. 
There is no statutory obligation upon any 
Judge to do anything of tlie kind. There 
is no authority binding upon him in this 
Court com]i;‘ 11 i!ig liim to issue notice unless 
h? thinks it is a case in which notice ought 
to be issued. In this case if the record 
which is before me is correct, this man 
who must certainh^ have some education 
and who has acted for many years as a 
must have known peifectly well, 
whether he Ind -‘ssued written orders to 
hs teiiuts or whether he had not. He 
mast alsa ki>w his own handwriting. He 
must know that it is wrong and dishonest 
and grossly unfair to an accused person 
wlieu giving evidence in a criminal case, 
to deny what you know is true. Grant- 
ing sanction merely removes the statutory 
bar which otherwise prevents Nawab Singh 
taking stens to prosecute Qisim Ali Khan 
for this alleged falsehood. It is the duty 
of the Judge to grant sanction if he thinks 
it is in the public interest independently 
altogether of any future grievance or com- 


plaint which the alleged delinquent may 
think he has a right to make. 

He may have an answer on the merits 
but that has nothing to do with me. I 
grant sanction with Ihe hope that it will 
not be used to put pressure upon Qasim 
Ah' or for any other purpose except taking 
fair and proper steps for prosecution, but 
I should grant it just the same and on the 
same terms whether Qasim Ali was repre- 
sented by 100 Counsel and I, therefore, 
regard issuing notice at him as a sheer waste 
of public time. I sanction the prosecution 
of Qasim Ali for the statement above- 
mentioned for an offence punishable under 
section 193 Indian Penal Code. Nawab 
vSingh to take nccessaiy" steps for such pro- 
secution within 6 weeks from to-day, other- 
wise the sanction to lapse, with liberty 
to apply to me for extension of time. 

N. K. Proceedings set aside ; 

Prosecution sanctioned. 


PATNA HIGH COURT. 

CkiMiNAL Revision No. ii of 1922. 

February 14, 1922. 

Present * — Mr. lustice jwala Prasaa. 
MAHADEO DUTT and another--' 

2Ni> Party — Petitioners 
versus 

J. N. SARKAR — Op'POSitk Party, 

Criminal ProccU^ire Code I Act V of iSgS), 5, 
145 — Ma^isttate, whHher restricted to property 
mcniionri in Pdirc cohort — Mines and minerals^ 
proceedings whether ahptuaNe to. 

.A Magistrate taking action under section 145 
of the Cnniinai Proce lnre Code is not restricted 
to the letter of the Police report or information 
on which he takes action. He should consider 
as a whole the Police report or information given 
to him and satisfy himself as to the real subject- 
matter of the dispute between the parties, [p. 874, 
col. I.] 

It a party under a mining lease is in actual 
po^t^essiou of the mines and minerals it cannot 
otiiv eiilorce its possession by a Civil suit but can 
cl:»im to be maintained In its possession by an 
ordet under section 1.15 of the Code of Criminal 
Procedure, [p. 875, col. 2.] 

But the question whether a proceeding under 
section 145 is appropriate must be determined 
with reference to the circumstances of each case, 
[p, 877, col. I.] 
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Indian Iron and Steel Co, v.Banso Gopal Tewari, 
59 Ind. Cas. 403; 32 C. J, 54: 22 Cr. L. J. 99# 
Bejoy Noth Chaiievn v. Bengal Coal Company 
Limited, 23 W. R. Ct. 45, clistiaguished. 

Andrew Yule v. A, H. Shone, 49 Ind. Cas. 647; 
4 P. I, J. 154 ; 20 Cr. L, J. 199, Sunder Mall v. 
Jhari Lai, 41 Ind. Cas. 132; 2 P. ly W. 54; 18 
Cr. ly. J. 756 ; 2 P. L. J. 637, relied upon. 

Application against an order of the 
Magistrate, Giridili. 

Messrs. . 4 sgAar and Harihar Prasad Sinha, 
for the Petitioners. 

Messrs. P. K, Sen and Atul Krishna 
R oy, fo r the Opposite Party. 

JUDGMENT.— This is an application 
against an order of the Magistrate of Gridih 
passed under section 145 of the Code of 
Criminal Procedure in favour of the 1st 
party. The Magistrate has recorded the 
following order : ‘T am satisfied on a 
consideration of all these points that the 
1st party were in actual possession of mica 
mines and mica deposits within Bishtin 
Tikar village on the da^^ and prior to it 
when these proceedings were started. I 
accordingly order that the 1st parly is en- 
titled to possession of the aforesaid mica 
mines and mica deposits and forbid their 
disturbance of such possession until 
evicted therefrom in due course of law .'* 
The order is objected to by the 2nd party* 
It is said that the original proceeding drawn 
up was with respect to specific plots Nos. 
I, 2, 3 and 1083 situate in the aforesaid 
village Bishun Tikar and the order in 
question passed by the Magistrate relates 
not only to those plots but to all the mica 
mines and mica deposits within the village. 
It is said that there was neither any report 
of the Police as to there being any dispute 
likely to cause a breach of the peace with 
respect to the mica mines in the entire 
village, nor as a matter of fact w^as there 
any such dispute. 

Upon an i^ormation lodged to the Police 
on the 4th of August, the Police went to 
ti&e spot and found that work in the afore- 
said plots Nos. I, 2, 3 and 1083 was going 
on in the mountains and jungle on behalf 
of the 2nd party from ist of June 1921 
and that on behalf of the ist party 
'*there was an interference'* and that 
consequently there was the probability 
of a riot between the parties." 

The Sub-Inspector deputed some con- 
stables to keep a watch so that there might 
be no breach of the peace, and requested 
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the Magistrate to issue notices against 
both the parties under section 144 of the 
Code of Criminal Procedure. The Magis- 
trate accordingly by his order of the 2Qth 
of August issued notices* against both the 
parties under section 144 fixing the 5th 
of September for cause being shown 
as to why the order should not be made 
absolute. 

On the 5th of September the Magistrate, 
on hearing the parties, came to the conclu- 
sion that the dispute was with regard 
to a particular area in the village from 
which both parties alleged that they were 
taking mica, and he directed proceedings 
under section 145 to be instituted, fixing 
the 22nd of vSeptember for filing written 
statement. On that day a petition was 
filed on behalf of the ist party praying for 
an amendment of the proceeding by includ- 
ing the entire village as the subject-matter 
of dispute. The proceeding was, by the 
order of the Magistrate, amended. The 
amended proceeding related to " the pos- 
session of whole village Bishun Tikar (mica 
mines).** 

In the meantime, on the 21st of August, 
the Police had submitted another report 
in which the Police stated that the danger 
to a breach of the peace was accentuated 
and that it could only be prevented by 
attaching the subject-matter of the dis- 
pute. In the amended proceeding, the 
Magistrate referred to the Police rerort 
as a source of his information upon which 
the proceeding was founded. The report 
referred to must be the latter report of the 
2ist of August. 

On the 24th of October both the parties 
filed their written statements. The 2nd 
party in its written satement (paragraph 
7) stated that there was never any likeli- 
hood of a riot or breach of the peace on 
behalf of the 2nd party, nor did it want 
to commit any riot. Upon these facts it 
is said that there was no likelihood of 
a breach of the peace with respect to any 
mica mines in the village, far less with res- 
pect to all the mica mines therein. Conse- 
quently. it is urged that the proceeding is 
without jurisdiction, and, even if there was 
any danger to a breach of the peace, it 
was with respect to the specific plots re- 
ferred to above and that the proceeding of 
the 2X8t of August and the order of the 
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Magistrate declaring the possession of the 
Tst party with respect to the mica mines 
in the entire village is without jurisdic- 
tion. 

As regards the first contention, which 
is directed against the entire order of the 
Magistrate, it is sufficient to stale that 
the parties did not at any stage of the trial 
contend that there was no dispute leading 
to a brefich of the peace as set forth in the 
proceedings of the Magistrate. No evi- 
dence was directed upon tliis point by any 
of the parties. Both the Police reports 
were clear upon the point that tlie danger 
to the breach of the peace was imminent, 
and, in spite of the deputation of the con- 
st ibles, no party was desisting from assert- 
ing their rights of possession over the sub- 
ject-matter of dispute. In the second 
report the matter came to a head so much 
so that the Police wanted an immediate 
action to be taken by attaching the property 
in order to prevent a breach of the peace. 
The plea taken in the written statement 
of the 2nd party (paragraph 7) referred 
to above only shows that the 2nd party 
was not going to commit any riot. 'Ihe 
written statement does not say that theie 
is no danger to a breach of the peace on 
behalf of the 1st party. The plea set forth 
in the written statement of the 2iid yavy 
is one of innocence to fai as that partv is 
concerned. That dots not show that thc:e 
was no danger to a breach of the peace. 
The proceeding drawm up under clause 
(i) of section 145 must be considered to l;e 
conclusive of the exist. 11 cc of a breach 
of the peace, unless it were shown that 11:e 
information upon which the proceeding 
is based does not in fact disclose 
any danger to a breach of the peace. The 
proceeding in this case, as shown above, 
was passed upon the Police reports which 
clearly showed that there was a danger to 
a breach of the peace. The proceeding, 
therefore, was not without jurisdiction. 
It would, however, be dropped subse<juently 
under clause (5) by a party showing to the 
Magistrate that there was in fact no danger 
to a breach of the peace. The parties in 
the present case did not give any evidence 
disputing the correctness of the statement 
made in the proceeding with respect to the 
existence of danger to a breach of the peace. 


This contention is, therefore, without any 
substance and must be overruled. 

The next contention, which attacks the 
proceeding so far as it comprises all Ihe 
mica mines in the village, stands more or 
less on the same footing. The Police report 
disclosed the reason of the dispute bet- 
ween the parties. Imch of them was 
claiming the right to work the mines in 
the wliole village. No doubt at the parti- 
cular moment the specific plots of mica 
mines mentioned above were being worked 
out. The Magistrate was well wdthin bis 
jurisdiction to include within the proceed- 
ing drawn up under section 145 what he 
upon the Police report and on hearing the 
parties on the 5th of vSeptemher 1921 
thought w'as the real subject-matter of dis- 
pute between the parties wdnch endarrgered 
the peace. The written statements filed 
in the case by the parties clearly show 
that the mica mines in the entire ^rillage 
were in dispute : tide paragraphs 2 and 3 
of the written statement of the ist parly 
and paragraphs 5, 8 and 9 of that of the 
2nd party. In fact, the whole tenor of the 
claim set forth in the written statements 
relates to the possession of the mica mines 
in the entire village. The 2nd party alleged 
that they were in jrcssession and occupar 
tion of the entire Mouza Bishun likar 
and of the siufrxe and sub soil rights 
from a long time by virtue of a mokaran 
lease held from the time of their ancestors 
etc.’" Again, the second party states that 
the 1st parly had never any concern with 
the village nor had they worked any mica 
mines in the said mottza. Similarly, the 
Tst party stated in its written statement 
that the mica mines and the deposits in 
Mouza Bishun Tikar was being worked by 
it from a long time. The evidence was 
also laid by both the parties claiming the 
exclusive right of possession over the mica 
mines in the entire village. Therefore, it 
is idle to contend that only the specific 
plots mentioned above were in dispute 
between the parties, and not all the mica 
mines in village Bishun Tikar. The Magis* 
trate construed the Police report as dis» 
closing dispute over the entire village and 
the view taken by him does not seem to be 
so perverse as to entitle this Court to hold 
that the proceeding with respect to the mica 
mines m the entire mouza was without juris* 
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diction. The Ma^^jistrate is not bound by 
tlie letter of the Police report or other 
infonintion. He is to consider as a whole 
the Police report and the information 
/jiven to him and to satisfy himself as to 
the real subject-matter of dispute between 
the parties. In this cavSe lie was satisHed 
■ that the dispute was with respect to mica 
mines in the entire village. We have no 
reason to quarrel with the Magistrate for 
the construction put by him upon the Police 
report and the pleadings of the parties. 
He heard the parties on the 5th of vSeptcniber 
and that also afforded to him the ground 
upon which he drew up the proceeding 
with respect to the mica mines in the entire 
village. The proceeding, therefore, in the 
present case does not seem to be at all 
illegal or irregular, or beyond the juris- 
diction of the Magistrate. 

The next contention of Mr. Asghar is 
not only subtle but full of difficulty. His 
contention is that the order in question is 
too vague and general to come within the 
scope of section 145 of the Code. He says 
that the ist party claimed their right to 
work mica mines in the village on the 
strength of a tetnporary lease granted by 
the proprietor of the village, whereas his 
clients (the 2nd partyl claimed to be in 
possession of the entire village, both sur- 
face and sub-soil rights, from a long time 
so far back as 1838, as mnkararidars of the 
village. He says that the Criminal Court, 
and particularly enquiry under section 145, 
is not the proper forum where the intricate 
question relating to the rights of the parties 
n-j to the sub soil in the village can be de- 
termined. In short, hi.s case is that he is 
a man on the spot adiuittedh in T) 03 .session 
of the surface rights in the villaee and he 
asserting his right to work out the mines. 
He has a right to prevent liie Z:‘nnnd'ir 
of the village from coming i 1 and 'liMorb- 
ing his possession of the surface in orJ^r 
to work out the mines belo w the surface in 
other words, he says that the disptite bet- 
ween him anfl the Zemindar and the lessee 
of the Zemiiiiar must be determined by a 
Civil Court, and so long as the lights of the 
parties are not settLd the Magistrate 
should not force upon him a strauger to 
the village who holds only a leas .• of mining 
rights. In support of bis contention Hr, 


Asghar has relied upon the case of 
Indian Iron & Siccl Company v. B nso 
Gopjl Tew.fri (i) and the ca-e of Bejoy 
N lih Ch ilerji v. B Coal Company 
Limited {2). In the latter case, the right 
claimed was to sink coal pits upon a part 
of tlu' village named Nimcba on the strength 
of the lease which gave right to sink coal 
pits ill the entire village. On a construction 
of the leases set up by the contending 
parties, Jackson, J., recorded the following 
finding : Therefore, the matter in dispute 
here 'ocing the right of the opposite party 
the lessee under the second poltah to sink 
coal-pits ui)on a partof the village of Nimcha, 
which, as far as we can sec from the papers, 
is not situated within the limits of the 
80.) Inqitas of d.inpa paicct iumec on which 
the Bengal Coal Company arc working, all 
that the Migistrale had to see was wdiether 
the compLuiiaiits or the opposite party 
were in possession of the subject of dis- 
pute. It appears to \n that the posse.'^^^ion 
in regard to which the Magistrates juris- 
diction under section 530 should be exer- 
cised must be of a real and tangible charac- 
ter. We think that, when a party claims 
under a document or agreement the right 
of d( i ig certain things over a large extent 
of territory, the performance of acts under 
such allecK'd rights in one portion of the 
ground over whicii the right e.xtends, 
although it may be good and suffii.ient 
for tile purpose oflcee]n’ng alive that right 
so as to be an answer to the plea of limi- 
tation raised in a Civil suit, is mot of itself 
a sufficient possession on which the Magis- 
trate's order under section 530 may be based 
for the purpose of forbidding in a distant 
locality acts tnit necessarily in conflict 
w'ilh vsucdi posscsi-ian, though at variance 
with tile right The Magistrate observes 
that the Coal Company could not be expected 
for the purpose of miantainiiig their rights 
t) dig pits over very few acres wdien they are 
not prescnLlv wanted for mining pur|>oscs. 
Certainly they could not, because, if they 
did so, and extended the range of their 
work, they would make tliemselves liable 
the payment of additional rent under 
the Htipulalioiis of the poitah. It set ms to 
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I W. B. Cr. 45. 
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US that there was tio i^roiind for the conten- 
tion that the Benj^al Coal Company was 
in actual possession of that poition of the 
village of Nimcba, whether as to umlcr- 
ground rights or otherwise in whidi th.c 
a-ts complained of took place, so as to en- 
title the Magistrate to interfere under the 
prodsions of vSection appears to 

me that the poifali in this case is one upon 
which the Magistrate should not have 
put what he calls 'summary iiiterprcla- 
tion’/' Then his Lordship proceeds and 
bolds that the construction put upon the 
potLih by the Magistrate was erroneous. 
His Lordship concludes the judgment in 
the following words . “ The whole village 
was not given to them, but the landlord 
settled the right to dig for coal with them, 
subject to all sorts of rights which <arc 
stated in the poltMi. I have ciiref .lly 
abstained from offering any sort of opi- 
nion as to whether the terms of the potfuh 
are such as restrain the landlord from 
assigning over the right to dig coal to any- 
body else. This, f think, is abundantly 
clear that, if the landlord, in giving such 
right to the and party under the poltith 
lately granted, has derng.ited from the rights 
of the BMgil Ciil Conpaiiy, “^-limr r-jmeJy 
is perfectly clear and open, in they ore 
at liberty to bring a salt agiinst tlie land- 
lord and the parly deriving title from him. 
and may, on slDwing snflicient grona.ls, 
have an injunction from the Court restrain- 
ing the latter from taking coal The Magis- 
trate’s, I think, was not the proper forum 
to which they ought to h'-xve gone. I 
think, therefore, that the Magistrates order 
was made without jurisdiction and on a 
misconception of the facts, and tli it, con- 
sequently, it ought to be quisaed. 

This "case was largely relied upon by 
Sir Asutosh Cliaudhu-i. J., hi the caK- 
quoted above: InUin Iron Sled 
Co.npnny v. B^in^o G:>pd Tcoiri (i). It 
woulJ, however, aopMr tint both the coa- 
tending parties in that case were claiming 
upon the leases granted to tlie.n by the 
landlord. The o i^trnetion of th)^e leases 
was toe uiitter of dispul* D.‘CvVew^n the 
pirties and the C)art cl-eiriy cm? to the 
coaclu.sioii that the leases graatcl to the 
Co.mpaiiy restricted them to a certain 
area,\ad the fact that they dug coal mines 
in that particular area did not give them 


constructive possession over the entire 
village. That case is not an authority 
for tile proposition that under no circum- 
stance tile right to dig coal mines can 
come within the purview of section 53^ 
of the old Code of Criminal Procedure 
1872, corresponding to section 145 of the 
present Code. On the other hand, if the 
right was exercised with respect to the 
particular area to wliich the lease extended, 
Jackson, T., in the case of Ncdh Chat- 
ter ji V. Bengal Coal Company Limited 
(2) would probably have held that the Magis- 
trate had jurisdiction to maintain the pos- 
session under section 145 of the Code. 
Sir Asutosh Chaudbri was perfectly right 
in bis observation that it may be difficult 
to extend posses'iion over other areas 
covered by mines and minerals from the 
f.ict of acta i! poiiseoion over the particular 
area and tbit when the question involves 
a coTisi deration of what is meant by pos- 
session in such matters and the difference 
between actual and constructive posses- 
sion in the case of mines and minerals, 
the proper forum is the Civil Court. His 
Lordship also makes a distinction between 
a prospective license and a lease to dig 
minerals. In that case the actual disputants 
did not “ hold mining leises but merely 
pDspeeJag licenses'’. Tn it case also is 
n ) an 11 iriiy f )r tne p oposdion t nat m ncs 
anJ nuncrils or tile right to dig mines 
and mineral cannot be the subject-matter 
of an enquiry Uiider section 145 of the Code 
of Criminal Procedure. This is clear from 
the following observation of his Lordship : — 
“Nor does it confer any estate or interest 
in the minerals before they are actually 
gitlen. A license to dig minerals, coupled 
wilii a grant to carry them away, is a profit 
a prenire, an incorporeal hereditament 
lyhig in grant, and if excicised by an actual 
ta:na.ii oi poi.session it may be the subject- 
matter of use and occupation ; and (if 
exekisivc) may be, and (ir even iion-cxclu- 
sive) proDably may be, the sui>ject- matter 
of an action to recover possession,” Now, 
I nny add tint if a party under a mining 
le Lie is in actaol po.isession of the mines 
and min erals, a profit a prendre, they can 
enforce their possession not only by a civil 
suit, bat can claim to be maintained in 
their possession by an order under section 
145 of the Code of Criminal Procedure, 
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Whatever difficulty might have been felt 
in the construction of the corresponding 
section in the Code of 1878 as to whether 
section 145 can comprise a dispute relat- 
ing to mines and minerals, it is clear that 
the present section provides an explanation 
so as to remove any doubt whatsoever upon 
the point. Land or water has been defined 
in clause (2) of section 145 to include 
“ buildings, markets, fisheries, crops or 
other produce of land, and the rents or 
profits of any such property." The Ex- 
planation was added with a view to remove 
doubts thereon upon the construction of 
the former Act as to whether incorporeal 
rights can in any circumstance come within 
the purview of section 145. It used to be 
said under the old Act that section 145 
can deal only with tangible property. 
Therefore disputes relating to a profit a 
prendre or other incorporeal rights were 
not brought under the scope of section 145 
with the result that danger to a breach 
of the peace could not be averted by a sum- 
mary decision as to the right of possession 
of lands and the profits arising therefrom ; 
whereas disputes with respect to such rights 
are more usual than the disputes relating 
to the possession of land or water in the 
abstract. 

Now, no doubt is entertained upon the 
point that mines and minerals and the 
right to take mines and minerals can well 
be dealt with by an order under section 145, 
vide Andrew Yule v. A, H. Skone (3) and 
Sunder Mall v. Jhari Lai (4). Very recently 
my learned brother, Bucknill, J.,in the 
case of Maharaj Kumar Jagat Mohan Nath 
Shah Deo v. Messrs. Burn & Company 
(Criminal Miscellaneous Case No. 21 of 1921) 
held that section 145 can very well be in- 
voked and applied in the case of prospect- 
ing leases in order to find out and ascer- 
tain whether any minerals are to be found 
in a particular area. His Lordship observes : 
“ Now, section 145 contemplates, it will 
be observed, a dispute likely to cause a 
breach of the peace concerning any land 
or water or the boundaries thereof and 


(3) 49 Ind. Cas. 647 ; 4 P. L. J. 154 ; 20 Cr. L. 
J. 199‘ 

(4) 41 Ind. Cas. 152 i 2 P, L, W. 34 ; 18 Cr. 

h. J. L. 


by sub-section (2) the expression 'land or 
water ' was, by what I understand is an 
amendment of the law at a later date, 
made to include buildings, markets, fisheries 
crops, or other produce of land, and the 
rents and profits derivable from such 
profits. But behind all this rests the 
fundamental idea in connection with sec- 
tion 145 of positive physical possession.'* 
"Now, one may very well imagine that 
the right of prospecting may be at many 
periods merely an incorporeal right ; that 
is to say, that it does not involve an}^ phy- 
sical or actual possession of any part of 
the property over which the right of pros* 
pecting is given ; as for example, supposing 
that an individual is given the right to 
prospect for oil over a very large area of 
country, it could not for one moment be 
said that his right gave him any possession 
over that area which was contemplated by 
section 145 save in so far as it could be said 
with truth that he was exercising over any 
part of the area substantial acts 0/ possess- 
ion. On the other hand, it is equally easy 
to understand and to contemplate that where 
in the case of certain minerals, such as coal, 
prospecting and research and investigation 
have begun, ^for example, an engine driv- 
ing a diamond drill) that coal-sheds and 
habitation for the workmen have been 
erected in certain places, and, as I have 
myself seen, they have been enclc.sed with 
a palisade or fence, then in cases such as 
that I can well understand that in connec- 
tion with the area or locality where the 
prospector is actually engaged in his ope- 
rations it may well be said that such would 
be a typical instance of positive posses- 
sion of land or of possession following the 
incorporeal right which would be typical 
of inclusion within the purview of section 
145. Cases have been quoted to me in 
the course of this hearing in which it has 
been suggested that possibly in connection 
with mining rights section 145 was not 
altogether the best section which cr uld 
be utilised for dealing with disputes in con- 
nection wath those rights. But I cannot 
help feeling that, although there is also 
some contrary opinion to the fact that 
section 143 can be brought into play, in 
each case regard must be had as to whether 
there is any actual question of possession 
in dispute." In that case it appears from 
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the order of the Magistrate that the dis- 
pute related to the rights of prosi^ecting 
for coal and other minerals in villages ruulre 
Kone and Jalla, Thana Balumath, and 
the order of the Magistrate was made dec- 
laring that the first party in that case was 
in actual possession in respect of carrying 
on prospective operations for underground 
minerals in the aforesaid villages. 

The (luestion as to whether section 145 
is appropriate must be determined in the 
circumstances of each case. Now, whether 
in this particular case there was a dispute 
as to the actual possession of the mica 
mines and mica deposits within village 
Bishen Tikar. Undoubtedly some of the 
mica mines weie actually being worked, 
particularly those in plots Nos. i, 2, 3 and 
loSj, The Magistrate held that the first 
party was in actual possession of the mica 
min.s and had been in such possession for a 
considerably long time under several tern 
porary leases, the last lease being of 191b. 
Upon the evidence of this actual physical pos- 
session over the mines in the village the Magis- 
trate passed his decision in favour of the 
first party and declared their possession. 
The mica mines, which were dealt with in 
this case, are said to be the only mica 
mines which are at present being worked, 
and the order of the Magistrate relates 
evidently to those mica mines. The pos- 
session of the hrst party over the mica mines 
at present in existence in the village, and 
which are being worked, might lead to 
an inference in their favour oi their right 
to dig mica mines elsewhere in the village ; 
but those are not the mica mines which 
are at present before us and we do not 
know what claims not only the contending 
parties but others might make with res- 
pect to them. We cannot anticipate any 
dispute with regard to things not in exis- 
tence. Therefore, to construe the order 
of the Magistrate with regard to the exist- 
ing facts it must be held that all the mica 
mines at present worked in the village 
are in the possession of the ^rst party and 
the declaration under section 145 of the 
Code of Criminal Procedure in their favour 
is with respect to the actual physical pos- 
session of those mine?. I, therefore, think 
that there is no question of any misappie- 
lieoiiion in the present case md the order 


made by the Macislrate is proper and ar- 
assailable in rcviidon. 

We affirm the ordei and dismiss 
application. 

z. K. Application dismissed. 


MADBAS HIGH COURT. 

Criminal Revision Case No. 553 or 1921. 
(Criminal Revision Petition 
No. 431 OK 1921.) 

February i, 1922. 

Present : — vSir Walter Sehwabc, Kt., Chief 
Justice, and Mr. Justice Krishnan. 

In •'e NARAMBAN and others— 
Accused— Pctitioners. 

Penal Code [Act XL V of iSOo), s 3<)i‘ — 
L>acoily— Robbery with violence — Criminal Pro- 
cedure Code (Act r 0/ 189^), 2og — Discharge 0] 

isome aecu 6 cd— Reusom, not recorded before end oj 
trial oJ others.- - J rrcyularity 
Taking the words of section 391 of the Penal Code 
in the most literal sense and strongly in favour 
of the Crown, they point to a robbery with 
violence by five or more persons. |p. 878. cols, 
i & 2.! 

Where there is no evidence that five or 
more persons combined together to rob the 
complainant with violence, and the evidence 
merely shows that three of the accused sLood 
by -and encouraged three others who were making 
a sort of raid on the complainants’ property, and, 
when the latter tried to re-take what was taken 
from him, tried to prevent him from rc-taking the 
property, there is no pnmu facie case to go to a 
J ury on a charge of dacoity an l an order of com- 
mitment to the Sessions on such evidence is illegal, 
[p. 878, col. 2.J 

Pov.niah Thirumali Vandaya I'hcvar, in re, O5 
ln<l. Cas. 993 ; (1922) M. W. N. 13 & ^5; 30 M. 
L. T. 72; 42 M. E. J. 49; 23 Cr. E. J. 209, 16 E. W. 
4(*o, Damuppa Piilai, In re, 23 Ind. Cas 471 ; 
15 Cr E. J. 373, relied on. 

Wliere, during the course of a trial of several 
accused, some of them are discharged by the Magis- 
trate, the discharge is not illegal merely because 
the reasons for discharge are not recorded till the 
end ol the trial, [p. 878, col. i.] 

Per Krishnan, J A Magistrate is not bound 
to frame a charge of dacoity merely because there 
is evidence, if he thought that portions of that 
evidence essential for such a charge were not reli- 
able. lie has a discretion to weigh the evidence 
and disciedit it when it is unacceptable. [p. 879, 
col. I-] . J ^ 

Petition, under sections 435 and 439, of 
the Code of Criminal Procedure, 1898, 
praving the High Court to revise an order 
of the District Magistrate, Chingliput, 
in Criminal Revision Case Mo. 13 of 1921, 
presented against an order of the Court of 
the Stationary Sub-Magistrate, PoonninflUe, 
in Calendar Case No, 398 of 1921, 
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In re napamban. 

Mr. C. N Lirasimhadiariar , for tlie Peti- 
tion jis. 

Tiie Pub'ic Pros'.fcator, for Crown. 

ORDER. 

Schwabe, C. J.— In this petition the Dis- 
trict Magistrate has ordered tlic coiumittal 
of all tile seven accused to the Sessions 
oil a charge of dacoity. He also held that 
the trial of the three accused against whom 
the Sub-Magistrate has framed charges 
of theft and violence is void. He also 
says that all the proceedings, before tlic 
Sub-Magistrate are vitiated, because he 
did not record his reasons for Hk; discharge 
of the accused, as ivS required b>' section 
209, Criminal Pnfcedire Code, As regards 
this latter objection, as I undeisland, it 
is not the practice- to record the reasons for 
the discharge ot different accused, who 
are discharged during tlic trial untii the 
end of the trial. This seeni.‘^ an mioldec- 
tionablc practice and in this case ai>parently 
was going to be adopted by the Sub-Magis- 
trate, and in fact, has now been adopied. 
It is true that at the time the application 
was made to the District Magistrate no such 
record existed. But that might be a ground 
for his calling for the record but is no ground, 
in my view, for saying that the whole pro- 
ceedings before the vSub-Magislrate are 
vitiated. 

But the really important point in this 
case is that the Sub-Magistrate having 
held that there was no case of dacoity 
against any of the accused, the District 
Magrtrate has said that there is a clear 
prima facie case against them all. Whether, 
if it were so, he had the power to commit 
them all on that charge to the Sessions 
seems a matter which may some day n quire 
argument, but, in view of the finding 
that this Court is about to make, that point 
is unnecessary for decision at the jiresent 
time. The crime of dacoity is one of the 
most serious crimes known to the law of 
this country and is punishable with trans- 
portation for life or rigorous imprisonment 
which may amount to ten years. Tliat 
those who framed this Statute ever intended 
facts of the kind in this case to be included 
in the crime of dacoit)^ I cannot believe. 
But taking the word«^ of the S'^clioii m most 
literal sense and strongly in favour of the 
Crown they seem to me to point to a robbery 


with viobnee by five or m">re person^?. 

lii this casj, th.?re is not, in my view, 
any evidence that five or more persons 
combiiieil together to rob the complainant 
with violence. As far as accused Nos. 
4, 5 and b arc concerned, the case 

against them at the most, as I understand, 
is, that they stood by and encouraged 
accused Nos. i, 2 and 3 who were making 
a sort of raid on their brother's property 
or what their brother claims as his property 
and when he tried to re-takc what hisbrolh- 
c-rs had taken from him (I use the word 
brothers to include other relatives of theirs) 
two of them, the younger ones, probably 
instigated by accused No. 4, tried to pre- 
vent the complainant from re-taking his 
propel ty. I do not see a shred of evidence 
that accused Nos. 4, 5 and 6 were any 
party to an\' robbery, or that they could 
ill any sense be called robbers or dacoits, 
and I am quite convinced that if this case 
came before the vSessions Judge on that 
charge on that evidence, he would direct 
the j ury to acquit all of them on the charge 
of dacoity. That being so, I do not agree 
with the view taken by the District Magis- 
trate that there is a prima facie case here 
to comiiiii the accused because, as I have 
said, I do not think there is. 

The result is, tliat the order he has made 
should be set aside and the matter must be 
remitted back to him to take such steps as 
he thinks proper with that direction before 
liim. It will be for him to consider again 
whether accused Nos. 4, 5, 6 and 7 have 
or have not been properly discharged by 
the Sub-Magistrate, and it will be for him 
to consider whether any and which ot these 
accused ought to be charged and before 
whom. 

Krisbnan, J. — This is an application to 
revise an older of the District Magistrate 
of Chingiiput directing all the seven accus- 
ed in this case to be committed to the 
vSessions on charge of a dacoity under 
section 395, Indian Penal Code. Whether, 
in view of the fact that the first three 
accused have not yet been discharged but 
charges have been framed against them 
by the Sub-Magistrate under sections 
379 and 323, Indian Penal Code, and they 
arc still under trial before him, the Dis- 
trict .Magistrate could have directed their 
committal to the Sessions is a point that 
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was raised before us. but, not being fully 
argued, it is not necessary to give a Uelinite 
opinion on it, as on other grounds 1 have 
come to the conclusion that the chaiges 
of dacoity cannot be sustained against 
any of them and the order of committal 
must be set aside. One reason given by 
the District Magistrate for his order is that 
the Sub-Magistrate in discharging accused 
Nos. 4 to 7 altogether has not given any 
reason for his action, as required by sec- 
tion 209, Criminal Procedure Code. It 
was rather premature, 1 think, to take that 
point, because it was open to the Sub- 
Magistrate to have given liis reasons before 
the elose of the trial. The trial not having 
been closed, the action of the Sub-Magis- 
trate in not recording his reasons at once 
cannot be treated as an irregularity. 

The Di.stnct Magistrate has also slated 
in his order that lie thinks that a />rma 
fuck case has been made out on evidence 
against ail the accused of having committed 
an offence under section 395, Indian Penal 
Code. He has not discussed the evidence 
at all and we have considered that evidence 
and we are unable to find any reiialile 
evidence to justify that statement. The 
learned Cheit Justice has dealt with lids 
point fully and I do not think 1 need ex- 
patiate on it further. 1 agiee with the 
learned Cheif Justice that no case of dacoity 
is made out at all. No iloubt, there is some 
evidence on which, if it is accepted tn ww, 
a case of technical dacoity perhaps may 
be made out, but Ibe Sub M.igistrate was 
not bound to make a chaige of dacoity mere- 
ly because there is evidence if he thought 
that portions of that evidence essential lor 
such a charge were not reliable. See I'onniah 
Tkirumali Vatuiaya Tfievar, In re (i) 
and Dutnuppu PiUui, lit re (2). It can- 
not be said that the Magistrate who holds 
a preliminary enquiry has no kind of dis- 
cretion to weigh the evidence and to dis- 
credit that evidnee when it is of such a na- 
ture that it is not likely that any Court 
would accept it. In this case the Sub- 
Magistrate, in an order that he ppsed on 
the 19th September last, has given his 
reasons for discharging accused Nos. 4 to 

(i) 65 lud. Cas. 91)3: (19*1) M.W. N. 13&45: 
3'.) .vl h. T. 72; 4 M. h. j. 491 23 Cr. i,. J- 2'jy; 16 
1,. W. 460. 

' (2) 2jlad.CM. 7411 i5Cr.I<.J.379< 
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7. Though those reasons might npl he 
altogether satisfactory as justifying their 
discharge of aJl olTeiices.. I think that 11 ey 
are enough to show that no cavSe of dacoity 
has been made out against them. When 
the cliarge of dacoity goes, the case is no 
longer one exclusively triable by a Court 
of Session and there is then no necessity 
for a committal to the vSessions and the 
order of the District Magistrate should 
be set aside. But as to what further steps 
should be taken in the case, I think, it 
sliould be left to the District Magistrate to 
decide again on a further hearing of the 
petition before him, whether he should set 
aside the discharge to any extent and 
order further enquiry as regards accused 
Nos. 4 to 7 and whether because of the 
Oj>inion expressed by him that a major 
otfence or robbery has been split into two 
minor offences of theft and simple Imrt, 
which in niy view is right, the case should 
not be sent to a First Class Magistrate 
for trial. These are matters which the 
District Magistrate will consider. 

I agiee to the order proposed by the lea rn-^ 
ed Chief Justice that the case should be 
remitted to the District Magistiate tor 
further disposal according to law. 


V. N. V. Cas': yumiiied. 

N. II. 


LAHORE HIGH COURT. 

Criminal Revision Petition No. 

OF 1922. 

June 17, 1922. 

Present : — ^Mr. Justice Broadway. 
MUHAMMAD AFZAU and another — 
Convicts— Petitioners 
versus 

FMPEROR — Respondent. 

Criminal Procedure Code (Act V of 1 808), 5, 
loCy^Penal Code (Act XLV 0/1860), a. 342 — 
Wron^Jul confinement, conviction for-^Order for 
teeunty, wht,ther can be made^ 
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An order xinder section loO of the Criminal Pro- 
cedure Cotie can only be made where a person is 
convicted f)f one of the offences specifically iiieii- 
tioned in the section or an offence of which a 
breach of the peace is in law a necessarv ingre- 
dient. 

Abdulla V. Emperor, 63 Ind. Cas. ; 2 L. 
2yq; 22 Cr. J. 709, followed. 

Tt cannot be said that a breach of tlu‘ jjeace is 
necessarily involved in the coniiiiission of the 
oifcnce of wrongful confinement, and, therefore, 
an order under seetion 106 of the Criminal Pro- 
cedure Code cannot be passeil wdierc a person is 
convictetl of the offence of wrongful confinemciil. 

Petition, tinder vsection 4^9 of the Cri- 
minal Procedure Code, for revision of the 
order of the Additional vSessious Judge, 
Ferozepore, dated the 23rd February i()22, 
affirming that of the Magistrate First Class, 
with powers under section 30, Criniiiial 
Procedure Code, I'erozcpore, dated the 
3rd February 1922. 

Sheikh Iftikhay Ali, for the Petitioners 

Mr. C. H, Carden A^oar/.for the Respondent. 

JUDGMENT.— 'The jietitioners in this 
case, Mohammad Afzal and Shera, have 
applied, under section 439, Criminal Proce- 
dure Code, for revision of an appellate de- 
cision of the Additional Sessions Judge of 
P'erozepore dated 23rd I'ebruary 1922. 
They have been convicted of an offence 
under section 342, Indian Penal Code, 
and sentenced to eight months’ rigorous 
imprisonment and Rs. 50 line or in default 
to two months' rigorous imprisonment. 
In addition they have been called upon 
under vSection 106, Criniinal Procedure 
Code, to furnish security in a sum of 
Rs. 500 to keep the peace for one year on 
the expiry of their sentences. 

Mr. Iftikhar Ali on behalf of the petition- 
ers has raised two points ; (i) that 1be e vi- 
dence did not warrant the conviction 
and (2) that the order under section lob, 
Criminal Procedure Code, is bad in law. 

I have carefully studied the judgiiients of 
the two Courts. As remarked by Ros- 
sigiiol, J., in his admitting order, 
the judgment of the Appellate Court is not 
satisfactory. At the same time that of 
the First Court is comprehensive and dear, 
and I assume that it is because of that 
that the learned Additional Sessions fudge 
contended himself with deahng with the 
points rmsed as briefly as he has. I have 
also examined such of the evidence as was 
Moaisary in order to ascertain how far the 


learned VJrils coiitenlions vere 
After giving my can.ful consideration to 
the case I have no doubt in niy mind that 
the Courts below are right in thinking 
that the petitioners have committed an 
offence under section 342, Indian Penal 
Code, and I consider that the sentences 
are appropriate. 

The applicability of section 106, Crimi- 
nal Procedure Code, is, however, of consider- 
able doubt. It has been held by the various 
High Courts that section 106, Criminal 
Procedure Code , can only be applied when 
the person concerned has been con- 
victed of an offence involving a breach of 
tlic peace. It has been held that insucli cases 
tlie offence must be one of which a breach 
of the peace as in law a nece.ssary ingredi- 
ent, (see the cashes cited at page 1(7 of 
Boy’s Criminal Procedure Code, Volume 
IT), in AhduUa V. Emperor (i) the .same 
view was adopted by Martineau, J. 
Ill section 339 wrongful restraint is de-^ 
fined as follows : — 

“ Whoever voluntarily obstructs any 
person, so as to prevent that person from 
proceeding in any direction in wliich tha'^t 
person has a right to proceed, is said wrong- 
fully to restrain that person. " 

While wrongful confinement is defined 
in section 340 in the following terms 

“ Whoever wrongfully restrains any per- 
son in such a manner as to prevent that 
person from proceeding beyond certain 
circumscribing limits, is said ‘ wrongfully 
to confine ' that person." 

Although the matter is not quite clear 
it seems to me that it cannot be said that 
a breach of the peace is necessarily involved 
in the con.niission of the ofience of wrong- 
ful confinement and, therefore, the order 
in this case under section 106, Criminal 
l^roccduic Cede, must be regarded as illegal. 

1. therefore. accept thispelilicn in so far as 
to set aside the order under section 106, 
Criminal Prcccdure Cede but maintain the 
conviction and sentences in all other 
respects. 

z. K. Petition partly accepted. 

(i) 63 Ind. Cas. 8O9 ; 2 L. 279; 22 Cr. h. J. 709. 



INDIAN CASES? 


88t 


VxJj jri] 

JAI KRISHNA V. BIBI SOGHRA; 

PATNA HIGH COURT. 

Appral from Originai, Decree 
N 77 OF 1920, 

December 15, 1922. 

Present Mr. Justice Das, and Justice 
Sir John Bucknill, Kt. 

JAI KRISHNA AND ANOTHER — 
Defendants Nos. 3 and 5 — Appeeeants 
versus 

Mmammat BIBI SOGHRA — Plaintiff, 
AND Musammat BIBI KADT.I BEGUM 
AND OTHERS — DEFENDANTS NoS. 1,2,4 
and 6 — Respondents. 

Civil Ppocedurc Code (Act F 0/1908), O. XXI, 
57 * O.XLI, y. 27 — Kxecuiiofi of deevee — Time 
granted for payment by decree-holder — A ppUcatinn 
dismissed — Ailachment, whether ceases — Appeal — 
Adaitional evident l\ when to be admitted. 

\V here in execution of a decree the decree-holder 
accepted a payment made by the judgment-debtor 
towards the satisfaction of the decree and a^u'eecl 
to grant time to the judgment-debtor for paymenL 
of the balance, and the Court thereupon dismissed 
the execution proceedings on part satisfaction : 

Held, that the decree-holder by agreeing to 
grant time to the judgment-debtor having disabled 
himself from proceeding with the execution of 
the decree, the dismissal was due to his default 
and under O. XXI. r, 57 of the Civil Procedure 
Code operated to release the property attached 
under the decree from attachment, [p, ‘882. col. i.] 
V ahakath Puihiah Malivakkal Mam ml Kuiti 
Haji V. ManahkaC Parameswaran Nambtidvi, 
35 I d. Cas. 240; 3 E. W. 6or, distinguished. 

There is no jurisfliction in an Appellate Court 
to admit additiourd evidence unless upon examin- 
ing the evidence as it .stand.s some inherent lacuna 
or defect becomes apparent, [p. 882, col. 2.] 
Ke^sowji Tssur \. Great Indian Peninsula 
Pailvay Companv, 31 B. 9 Bom. E. R. (>71; 
r I C. VV, N. 721; 6 C. L. J . 5; 4 A. E. J . .pu ; 1 7 M. h. J ' 
347 ' ^ b. T. 435: 34 1 . A. 1 15 (P. C.), followed. 

Appeal from a decision of the Subordi- 
nate Ju'lge. First Court, Patna, dated the 
22nd December tqtq. 

Mr. S. M. Mulhek, for Mr. Ragho Prasad, 
for the Appellants. 

Messrs. Sultan Ahmed and Shih Naram 
Bose, for the Respondents. 

JUDGMENT. 

Das, J.-~-On the 23rd of February 1915, 
one Jai Krishna, who was cited as defendant 
No. 3 in the suit out of which this appeal 
arises, and who is the appellant before us, 
obtained a money decree for Rs. 9,373’3-o 
against Musammat Noorjahan Begum. On 
the 9th of June 1915, Jai Krishna started 
proceedings to enforce the decree of the 
23rd of February 1915 and he attached a 


house belonging to Musammat Noorjahan 
Begum. We are concerned in this appeal 
mainly with the question whether Musam- 
mui Noorjahan Begum had any title to 
execute a mortgage in re.spect of this house 
subsequent to the attachment of the 9th 
of June 1915. On the 20th of July 1915 
the Court directed thc^ house to be sold in 
execution of Jai Krishna’s decree and fixed 
the 20th of September 1915 for the sale 
of the property. On the iitii of September 
1915, the following order was passed by the 
Court : '' Judgment* debtor petiiion stat- 
ing that she has paid Rs. 250 to the decree- 
holder and prays for four months’ lime. 
Decree-holder consents to the time given. 
Ordered dismissal on part satisfaction.” On 
the 29th of November 1913 Musammat 
Noorjahan Bcgr.m and Musammat Nasiraii 
Bibi joined in executing a mortgage 
of the house, v^ith which we are main- 
ly coueerned in this appeal, and another 
property in favour of M usammai Bibi Soghra, 
The important question which we have to 
determine in this appeal is, did the attach- 
ment ceavSe because the execution case v;as 
dismissed on part satisfaction oii the nth 
of September 1915 Musammat Bibi Soghra 
was the plaintiff in the action and her 
suit was a suit ti> enforce the mortgage 
executed in her favour on the 29th of 
November 1915. Theuppvdlant resisted the 
suit on three grounds; first, on the ground 
that the mort>;;age execut'd by Musammat 
Noorjahan Begum and Musammat Bibi 
Naniran on the 29th of November 1915 was 
subject to the attachment of the property 
effected in the previous suit and that, accord 
ingl.y, the title of Mnsammit Bibi Sogbra 
to tlie mortgdcred property is subject to 
Ihe claim of the appellants as against Musam-^ 
mui Noorjahan Begum; secondly, on the 
ground that the mortgage conveyed no 
interest in tne house to Musammat Bibi 
Soghra ; and, lastly, on the ground that the 
transaction of the 29th of November 1915 
was a collusive and a fraudulent transaction 
for the purpose of defeating the claims of 
the creditor oi M usammai Noorjahan Begum. 
The learned Subordinate Judge has answered 
all these questions in favour of the plaintiff. 

So far as the first point is concerned, the 
position is this : On the nth of September 
3915 Musammat Noorjahan ikgum seems 
to have paid Rs. 250 to the app^ants and 
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to have asked for four months' time. The 
decree-holders consented to give time where- 
upon the Couit dismissed the execution 
case on part satisfaction, O. XXI, r, 57, 
Civil Procedure Code, runs as follows: '‘Where 
any property has been attached in execution 
of a decree but by reason of the decree- 
holder's default the Court is unable to pro- 
ceed further with the application for exe- 
cution, it shall either dismiss the application 
or tor any sufficient reason adjourn the 
proceedings to a future date. Upon the 
dismissal of such application the attach- 
ment shall cease." It has been pointed out 
that the object of the rule is to put an end 
to the doubts which have arisen from time 
to time as to the continuance of an attach- 
ment by reason of the practice of " striking 
off proceedings " or ‘ removing proceedings " 
from the file for which there was no justi- 
fication under any of the eailier Codes. 
The provision contained in O. XXI, r. 57, 
Civil Procedure Code, is a new provision 
and it appears to me that the dismissal of 
an application for execution involves this 
result that the attachment comes to an end 
by reason of such dismissal. No doubt the 
Court has no power to dismiss the application 
for execution unless there is default on the 
part of the decree-holder, but, as has been 
held more than once, default means a failure 
to do what one is legally bound to do. The 
position is this : On the nth of September 
1915, the decree-holder put it out of his 
power to proceed with his execution. There 
was, in my opinion, a default on his part 
and the learned Subordinate Judge was 
entitled to dismiss tne appHcation on the 
ground that there was a default on the part 
of the decree- holder. That being so, the 
attachment came to an end. Mr. S«.shil 
Madhab Mullicx, appearing on Lehalf of the 
appellants, strongly relies upon the case of 
Valiakath Puthiah Malty ukkal Mammi 
KutH Haji V. Manakkal Parameswaran 
Nambudri (i). In that case after the respon- 
dents hai got t ;e property attached the sale 
was stayed by an appeal preferred by the 
judgment-debtors. Thereupon the District 
Munsif dismissed the application. Clearly, 
that was not a case where there was any 
default on the part of the decree* holders, 
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for they in no way consented to tl e order 
staying the sale. They had not put it out 
of their power to proceed with the execution 
case and accordin4,ly the Madras High Court 
came to the conclusion that the order of 
dismissal did not involve the removal of 
the attachment. Now, in this case, as I 
have already said, the facts are entirely 
different, the order of the nth of September 
1915 passed by the learned hulordini.te 
Judge being a consent order. The decree- 
holder was not bound to consent to the 
application made on behalt of the judgment- 
debtor. By consenting to that application 
he put it entirely out of his power to proceed 
with the execution of his decree. 1 hat 
being so, the learned vSubordinate Judge 
was right in dismissing the application for 
default ; and, if he was right in dismissing 
an application for default, there is no doubt 
that upon such dismissal the attachment 
ceased. Mr. Sushil Madhab Mulltck argues 
before us that it is impossible to under- 
stand the order of the nth of Septembei 1915, 
unless we have the petition upon whiJi tue 
order was mede before us, and he tendered 
the petition in evidence before us. This 
document was not filed in the Court belrw, 
and, undei the decision of the J udiciai Com- 
mittee in the case of Kessowji Lsur v. Great 
Indian Peninsula Railway Company (2), 
there is no jurisdic ion in the Appellate 
Court to admit additional evidence unless 
on examining the evidence as it stands some 
inherent lacuna or defect becomes apparent. 
Now, there is no inherent lacuna or defect 
apparent in the evidence. That being so, 
it is impossible to receive the document 
tendered by Mr. Mullick in evidence in this 
Court. The document is acco oingly re- 
jected. 

It was next argued that the mortgage 
executed by Musammat Noorjahan Begum 
and Musammat Bibi Nasiran conveyed 
no interest in the house to Musammat 
Bibi Soghra. The point arises in 
this way. By a deed of sale exe- 
cuted on the 14th of October 1912 Musam^ 
mat Noorjahan Begum conveyed this house 
to Musammat Bibi Nasiran. Upon the 
attachment of the house by the appellants 


(a) 31 B. 381; 9 Bom. b. R. 6711 ii C.W*N. 
721; 6 CL. J. 5; 4 A. h. J. 46*1 iJf M. U J. 347 ^ 
2 M. L. T. 455) 35 I. A. 115 (F. C), 


(i) isTiid. Cas. 240) 3 L. W. 601. 
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in execution of their decree against M u^am- 
mat Noorjahan Begum, Musammat Bibi 
Nasiran put in a claim to the house. That 
claim was disallowed. Musammat Bibi 
Nasiran thereupon brought a title suit, being 
Suit No. 133 of 1917. and it appears that 
her suit has been dismissed not only by the 
Court of first instance but by tliis Court. 
Upon these facts Mr. Sushil Madhab Mullick 
argues that Musammat Bibi Nasiran had 
no title to the house wliich she purported 
to mortgage in favour of Musammat Bibi 
Soghra. Now, in my opinion, it is not 
open to the appellants to raise this point 
at all. Ill the mortgage-bond of the 29th 
of November 1915, Musammat Noorjahan 
Begum makes an admission that the house 
belongs to Bibi Nasiran. Now, that admis- 
sion may be a true admission or a 
false admission ; but, unless the 
appellants have some title or interest in 
the house itself by virtue of some transaction 
to which Noorjahan Begum is a party, there 
is clearly no right in them to object to any 
statement that might have been made bv 
Musammat Bibi Nasiran and Musammat 
Noorjahan Begum in the mortgage-deed. 
The whole question is, is the attachment 
effected by the Court in the appellants' 
execution proceedings a subsisting attach- 
ment ? If that attachment still subsists, 
no doubt it is open to the appellants to 
argue that this Court ought not to rely 
upon the admission made by Musammat 
Noorjahan Begum in the mortgage- deed. 
But if the attachment has ceased, then clear- 
ly it is of no importance to the appellants 
whether Musainmat Bibi Nasiran or Musam- 
mat Noorjahan Begum mortgages the prop- 
erty. But apart from any other consider- 
ation it seems to me that the point does 
not arise. The critical passage in the bond 
is as follows: ''As security for the said 
loafi, principal and interest and compound 
interest we have mortgaged and hypothe- 
cated the whole and entire i6-annas of the 
house, rooms and two storied pacca Haifa 
consisting of several Hitas of houses together 
with all materials appertaining to the house 
aiid lafld situate at Mahalla Gazai apper- 
taining to Thanalt Khajekallan, one of the 
quarters of PatnUCity, belonging to and occu- 
pied bjr Hie, thcf e:Jteciitant No. i, as my dwell- 
Uig house UUd constituting my purchased 
property tinder a registered deed of absolute 
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sale, dated the 14th October 1912, executed 
by me, Musammat Noorjahan Begum exe- 
cutant No. 2, and which is owned and pos- 
sessed by me, the executant No. i, without 
the co-partnersbip and interference on the 
part of any other individual." Now, the 
mortgage is undoubtedly by the two ladies* 
although Bibi Nasiran states that she alone 
has a title to the house and Musammat 
Noorjahan Begum agrees with that state- 
ment. The argument of Mr. S. M. Mullick 
is that the mortgage is only by Bibi 
Nasiran who had no title to the house and 
accordingly the mortgage executed by her 
conveyed no title whatever in the house 
to Musammat Bibi Soghra. In my opinion 
this argument is not correct, for the docu- 
ment shows that the mortgage was both by 
Musammat Bibi Nasiran and by Musammat 
Noorjahan Begum. 1 must accordingly 
overrule the argument on tins point by Mr. 
Mullick. 

The last point argued before iis is, that 
the transaction by which Musammat Bibi 
Nasiran and Musammat Bibi Noorjahan 
Begum mortgaged the house to Musammat 
Bibi Soghra is a fraudulent and a collusive 
transaction and did not Operate to convey 
any interest in that house to Musammat 
Bibi Soghra. The mortgage was undoubted- 
ly executed by the two ladies in favour of 
Musammat Bibi Soghra, There was accord- 
ingly an apparent transaction by which a 
title has been created in favour of Musam- 
mat Bibi Soghra, and we must assume that 
the apparent transaction was the real trans- 
action until the contrary is establishcid by 
the appellants. Now, the mortgage docu- 
ment shows that the ladies borrowed 
Rs. 6,000 from Musammat Bibi Soghra in 
order to pay Rs. 3,777 Mahani Ram 
Kishun Das, who was a creditor of the ladies 
and Rs. 1,000 to Shah Gope Saran Saheb 
who appears to have had a deeiee against 
Musammat Noorjahan Begum. Nootjahah 
Begum appears to have taken before th6 exe- 
cution of the document Rs. 500 for the ex- 
penses of the Mohufrum and Rs. 723 appears 
to have been paid to her in cash on the 
date of tlie execution of the mortgage. What 
happened was that Rs, 3,777 P^d to 
Mahanth Ram Kishun Dos by Musammat 
Bibi Soghra and Muhant, Ram Kishun Das 
remitted Rs. 300 which accordingly was 
paid to Musammat Nooriabaii Begum, The 
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evidence of Adit Prasad is that after re- 
mission he got Rs. 3,400 from Hyder Khan. 
Hyder Khan, it may be mentioned, is the 
hUvSband of Musammat Bibi Soghra, and 
Muhammad Hyder gi\dng evidence says 
that Rs. 3,777 was given to Mahaut Ram 
Kishun Das on account of mortgage-debt 
of which Rs. 3,000 was principal and that 
the Mahant remitted Rs. 300. Exhibit 2 
is an entry in the account book cf Mahant 
Ram Kishun Das. The entry runs as 
follows : — 

** Credited to Noor Jahan Begum, widow 
of Syed Mohammad HassaiiKhan 
alia^ Mohammad Nawab, deceased, 
and Bibi Nasiran, daughter of 
Sheikh Amir Jan, deceased , resid eiit 
of Goodri Masooin Khan, on account 
of bond, through Soghra and Haider 
Ali Khan, husband of Mmammal, 
returned the bond and the deed of 
sale .. .. Rs. 3,000." 

This is an entry of Rs. 3,000 and then 
there is an item of Rs. 400 which appears 
to have been entered in the book as payment 
on account of interest after deduction of re- 
mission. TJie entry, Exhibit 2, strongly sup- 
ports the case of the plaintiff and establishes 
conclusively that Rs. 3,777 was in fact paid 
by Musammat Bibi vSoghra to Mahant Ram 
Kishun Das. As regards the payment of 
Rs. 1,000 to Gopi Saran Shah, the petition 
of satisfaction filed in Shah Gopi Saran's 
execution case appears to me to be con- 
clusive on this point. That petition after 
stating that it was necessary for the judg- 
ment-debtor to pay Rs. 1,000 that day goes 
on to say asfolloivs: “So on receipt of 
Rs. 1,000 in notes as per details given below 
from Muhammad Haider Khan, husband 
of Musammat Bibi Soghra, your petitioner, 
judgment-debtor, paid it to the decree-holder ^ 
the receipt of which is acknowledged by the 
decree holder on the back of this petition. 
It is, therefore, prayed that the entry of pay- 
ment of the Sr'ud sum of Rs, 1,000 may be 
made; and it may be ordered in terms of 
the said petition that your petitioner-judg- 
ment-debtor's property will be sold on the 
sale day in January for the highest bid in- 
cluding the bid of the decree-holder." 
There is no reason to doubt that at any 
rate Rs. 4,777 was paid by Musammat 
Bibi Soghra on behalf of Musammat j 3 ibi 
Musammat Noox Jahan Begam 
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to Mahant Ram K:‘shun Das end to Gepi 
Saran Shah in satisfaction of their debts to 
them. There then remains the question of 
balance, Rs. 773. With regard to this 
amount we have only the oral evidence, but 
there is no reason to doubt the evidence, 
especially as we accept the evidence adduced 
on behalf of the plaintiff that Rs. 3,777 w as 
paid to Mahant Ram Kishun Das and 
Rs. 1,000 was paid to Gopi Saran Shah. 
The plaintiff has, then, established that the 
mortgage upon which the suit has been 
brought was a real transaction and not a 
collusive transaction. The appellants, on 
the other hand, have given evidence to show 
that the transaction was not a real one and 
that Musammat Bibi Soghra did not p.'iy 
the consideration for the bond and time it 
was purely a fraudulent device in older to 
defeat the creditors. But the witnesses 
UT3oti whom Mr. S. M. Mullick relies 
are themselves witnesses to the trans- 
action and their case is that they signed 
this document iii order to save the house 
which belonged to Musammat Noor Jahan 
Begum. In my opinion, it is quite impossible 
to place any reliance upon the testimony 
of these witnesses. When we are consider- 
ing a question such a.s this, the iniportant 
point is, did Musammat Bibi Soghra have 
any fund out of which she could have lent 
Rs. 6,000 to Musammat Bibi Nasiran and 
Musammat Noor Jahan Begum. Now, Ex- 
hibit 5 is a sale-deed executed by Musam- 
mat Bibi Soghra in favour of Babu Matuk- 
dhari Singh. This document shows that 
Musammat Bibi Soghra acquired the prop- 
erly sold under a Tanilikuamah executed 
by her mother in her favour and that by 
sale of the property she received Rs. 15,000 
in cash from Babu Matukdliari Singh and 
a mortgage-bond for Rs. 5,000. The evi- 
dence is that out of this money she lent 
Rs. 6,000 to Musammat Bibi Nasiran and 
M iisammat "^oor jahan Begum. Now, there 
is no reason to doubt that Musammat Bibi 
Soghra did in fact have a property which 
she sold and there is no reason to doubt 
that she got Rs. 15,000 in cash by the sale 
ot this property. This transccli n took 
place on the 25th of February 1915 and 
the mortgage in suit was executed on the 
29th of November 1915. In my opinion it 
has been established that Musammat Bibi 
Soghra Fad a fund out ot which she couldt 
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have advanced ils 6,000 to Musanimai 
E’bi Nasiran '-iiid Mitsammat Noor Jahan 

Begnm. 

The decree passed by tlie learned Sub- 
ordinate Judge is right and ought to be 
affirmed. I would accordingly dismiss this 
appeal with costs. 

Bucknill, — I agree. I consider it 
was perhaps rather unfortunate that the 
order of September the nth, IQIS, was passed. 
I am inclined to think that if I had been 
the Subordinate Judge I should probably 
have adjourned the case. But one cannot 
say that, as it vStands, it is a wrong order 
or illegal in any way or one which the Stxb- 
ordiiiale Judge had no jurisdiction to make. 
It is qiiiie clear what it means. The peti- 
tion for execution was dismissed 011 part 
satisfaction. No objection was taken by 
the decree- holder to this order. There is 
indeed evidence that he started fresh exe- 
cufion proceedings in 1917. If lie bad thought 
that the old execution proceeding v/as alive 
he would presumably have proceeded under 
that. In this order it is stated that tne 
judgment-debtor is said to have prayed 
for four months^ time and to have paid 
Rs. 250 and that the decree-holder agreed 
to the time being granted. But nothing 
was done at the end of four months so far 
as we know. If the decree-holder wished 
to object to the plain terms of the order of 
the iith of September IQ15, he should and 
could have done so in that proceeding but 
he did not. It is diSicult to say how in 
this collateral matter the decree-holder 
could object to the terms of that order ; but, 
it is argued whilst not actually objecting to 
its terms, that order must be construed prop' 
eil}’’ us keeping the attachment alive not- 
withstandiiig that the petition is staled to 
be dismissed ; as a disinis.sal, unless under the 
jmovisious of O. XXT, r. 57, Civil Procedure 
Code, does not, it is argued, release the attach- 
ment. But even if one can properly en- 
quire into the intention of the order (which 
seems doubtful here) there is nothing what- 
ev^er to show that there was the least in- 
tention in the minds of the Judge or patties 
that the order meant to keep the attach- 
ment alive. On the contrary, everything 
points to the opposite conclusion and the 
lact remains that the decree-holder con- 
sented not to proceed vdth his execution 
at that time but prayed for time. Having 


done so, h? naturally takes his risk.^ He 
was in no way bound to agree to the judg- 
ment debtor s application and his agreement 
to wmive hi.s riglit to proceed is, one cannot 
but think, in a sense a failure within the 
meaning of the language u.sed in the pro- 
visions of O. XXI, r. 57, Civil Procedure 
Code. Then, subsequently, as against the 
mortgagee, he is, with his decree, in no 
strong position aud his claim is presumably 
subject to the mortgage. It was further 
suggested that the mortgage was fraudu* 
lent, but there is no satisfactory proof of 
any such allegation. The Subordinate J udge 
does not believe the evidence which, cer- 
tainly llimsy, was brought forward in the 
endeavour to support the suggestion. Con- 
sidering it myself I can sec no ground for 
differing from the conclusion at which he 
arrived. 

z. ic. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civue Appeae No. 2693 of igzi; 

June 16, 1922. 

Present : — Mr. Justice Scott Smith. 
SARDARKHAN and others— 'Peaintiffs 
— Appeeeants 
versus 

ABDULLA KHAN and another — De* 
pendants — Respondents. 

Adverse possession — Execution of decree — Formal 
possession delivered — Judgment-debtor in actual 
possession — Limitation, operation of. 

Thti mere deliver}’^ of formal possession of im- 
moveable property to a decree-holder in execu' 
tion of a decree cannot prevent limitation running 
in favour of the judgment-debtor where the latter 
remains in actual possession, and the property 
is not in the occupation of a tenant or other person 
entitled to occupy the samei [p. 886, col. 2.] 

Mahadev Sakharam Pavkar, v. Janu, Namji 
Hatley, 14 Ind. Cas. 447 : .36 B. 373 ; 14 Bom, 
h, R. 115, Jang Bahadur Singh v. Hanwant 
SinfX 63 Ind. Cas. 212; 43 A. 520 at p. 523 ; 19 
A. E. J. 460 (E. B.), relied upon. 

Jiiggchundhu Mukerjee v. Earn Chunder By* 
sack, 5 C, 584; 5 C. E. R. 548; 3 Shorae E. R. 68; 
2 Iiid. Dec. (N. S.) 979 (I^- distinguished 

Second appeal fftom a decree of the 
District Judge, Attock at Campbellpui:, 
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dated the 22nd August 1921, affirming that 
of the Munsif, First Class, Campbellpur, 
dated iith May 1921. 

Ml. I^atuik Chand, for the Appellants. 
Mr. M. S. Bhagar, for the Respondents. 
JUDGMENT. — This is a second appeal 
from the order of the District Judge. 
Attock, confirming the order of the 
Trial Court dismissing the plaintiff’s 
claim for possession of a site in a village 
as barred by time. The plaintiff obtained 
a decree for possession on the 26th May 
1908, and on the loth November 
1908 made an application for execution. 
On the 4th February 1909 the bailiff report- 
ed that possession had been given , and the 
decree-holder, Zardad Khan, put in a 
dahM nama and the proceedings were con- 
signed to the record-room. The present 
suit was brought for possession of the same 
land on the ground that the plaintiffs had 
obtained possession in execution, and that 
they were subsequently dispossessed by 
the defendants-judgmcnt-debtors. The 
Courts below have held on the evidence 
that the defendants never gave up possession 
and that the plaintiffs never obtained actual 
possession in execution of the decree. 
The learned District Judge went further 
and said that the bailiff’s report and the 
plaintiff’s receipt filed in the execution 
proceedings were false documents which 
misrepresent the facts. He held that it 
was most injprobable that the defendants 
•would quietly give up possession of the 
disputed land, and on the evidence he 
held as a fact that they did not. I-'rom 
-this order a second appeal has been filed 
in this Court. 

The finding that the plaintiffs never ob- 
tained possession of the land decreed 
appears to be a finding of fact which can- 
not be contested in second appeal. Mr. 
Nanak Chand, hpwever, refers to Ju^o- 
bundhu Mukerjee v. Ram Chunder Bysack 
, (i) as an authority for the proposition 
th^t formal possession, if given to a decree- 
holder, is sufficient to give the plaintiff a 
fresh starting point of limitation. Now, 
the case reported in Juggobundku Muker- 
jee V. Ram Chunder Bysack (i) was one, 
as pointed out in Jang Bahadur Singh v. 

c 0. 584 ! 5 C. L. R. 548 ! 3 Shome R, oS ; 
C«. (»•«.) 979 (J* W' 


Hanwant Singh (2) relating to zemindan 
property which was in posses.rlon of tenants, 
and of wliich actual possession could not 
be delivered. Such a case is provided for 
by O. XXI, r. 36 of the Civil Proce- 
dure Code, and in such a case only symboli- 
cal possession can be given. In the pre- 
sent case the judgment-debtor was in actual 
possession, and actual possession, therefore, 
hgd to be given in accordance with O. 
XXI, r. 35 of the Code. In Methadev 
Sakharam Parkar v. Janu Namji Hatley 
(3), which was a case in which possession 
had to be given under O. XXI, r. 95, it was 
held that the merely formal possession of 
immoveable property" by a purchaser at a 
Court-sale cannot prevent limitation run- 
ning in favour of the judgment- debtor where 
the latter remains in actual possession, 
and the property is not in the occupancy 
of a tenant or other person entitled tc 
occupy the same. 

Now, O. XXI, r. 95 corresponds 
with O. XXI, r. 35, and the pro- 
cedure for delivery of possession Is the same 
in both. Similarly, the procedure is the 
same under rr. 36 and 96, and, there- 
fore, the authority cited is applicable to 
the present case. In Jang Bahadur Singh 
v. Hanwant Singh (2), also a Full Bench case, 
the ruling in Mahadev Sakharam Parkar v. 
Janu Namji Hatley (3), was approved of and 
that in Juggobundku Mukerjee v. Pam Chun'- 
der Bysack fi) was distinguished. I agree 
with the decisions in those two Full Bench 
cases, and hold that it was necessary for 
the decree-holders to get actual possession 
of the land decreed to them. It was found 
as a fact that they never got possession, and 
that the defendants-j udgment-debtors 
never gave up possession. 

The appeal accordingly fails and is dis- 
missed with costs. 

z. K. Apb^al dhmhsed. 

(2) 63 Ind. Cas. 212 ; 43 A 520 at p. 523* 
19 A. b. J. 469 (F. H.). 

(3) 14 Ind. Cas. 447; 36 B. 373: i.^ Bo:n b, 
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PATNA HIGH COURT. 

First Civid Appeai, No. 223 of 1919. 
December 21, 1922. 

Present : — Sir Dawson MiUer, Kt., 
Cbief Justice, and Justice Sir Jowala 
Prasad, Kt. 

Mahant JAGERNATH DASS— 
PLAINTIFF — Appellant 
versus 

JANG BAHADUR RAI alias SITA- 

RAM DAS — Defendant — Re.spondent. 

Charitable endowments — Muth, hereditary — 

Succession, 

In the absence ot proof of a special custom, 
on the death of the presiding Mahani of a mourost 
or hereditary muth, his principal chela is entitled 
to succeed to him. [p. fty.i col. i.] 

Mohuni RamaNooj Doss v. MohunlDchraj Doss, 
(^^39) b S. D. A. Beng. 262, relied upon. 

Appeal from a decision of the Subor- 
dinate Judge, Additional Court, Dar- 
bhanga, dated the iith April 1919. 

Messrs. Shoroshi C. Mitter and S. Deyal, 
for the Appellant. 

Messrs. Manohar Lai and H. P. Sinha^ 
for the Respondent. 

JUDGMENT. 

Hiller, C. J, — The suit which is the 
subject of this appeal arises out of a 
dispute between the plaintiff and the 
defendant as to the right to succeed to 
the Mahantship of the Satlakha Asthan in 
Mauza Satlakha in the Muzaffarpur District 
of this Province on the death of the late 
Manohar Dass who died in June 

The learned Additional Subordinate 
Judge of Darbhanga, before whom the 
suit came for trial, found in favour of the 
defendant and dismissed the plaintiff’s 
claim. Prom that decision the plaintiff 
has preferred this appeal. 

According to the appellant’s case Mahant 
Manohar Dass, who was admittedly the 
last incumbent of the office, appointed 
the appellant his chela in March 1898, 
since when he has acted in that capacity 
performing the puja and faithfully carry- 
ing out the duties of a chela, and up to 
the date of his death in 1915 Manohar 
Dass appointed no other cMa, Upon 
the death of his Guru the appellant, as 
his heir and successor, performed the 
sradh and bhandara and was presented 
with the,^agrf and chaiar of Mahantship 


by the Mahanis and Sewak^ of the neigh- 
bouring Asthans and entered into pos- 
session of the Asthan and the properties 
appertaining thereto until he was dis 
possessed by the defendant in February 
1916. 

It appears that the respondent, the 
defendant in the suit, applied for regis- 
tration of his name in the Collectorate 
in place of the late Mahani Manohar Das. 
The appellant entered an objection and 
the case was decided by the Deputy Col- 
lector on tlie iith February 191 (> in favour 
of the respondent. On that occasion 
the respondent produced a document 
which has been referred to as a Will and 
which purports to be executed by the 
late Mahant and attested by several wit- 
nesses appointing the respondent his 
successor. The Deputy Collector was 
not satisfied with the evidence of either 
party as to possession of the property 
appertaining to the Asthan but considered 
that the respondent was in possession 
of the Asthan itself and he relied upon 
the so-called Will executed by Manohar 
Dass in the respondent’s favour. He 
accordingly ordered the respondent's 
name to be entered in the register. About 
the same time proceedings under section 
145 of the Criminal Procedure 
Code were instituted by the respondent 
against the appellant and were heard on 
the i()th February 1916. The vSub-Divi- 
sional Officer considered that the question 
of possession had been decided by the 
previous order of the Deputy Collector 
and made no order under section 145, 
but as he considered that the attitude 
of both parties was such that a serious 
breach of the peace was likely to occur 
he passed orders under section 144 of the 
Criminal Procedure Code directing the 
appellant not to commit a breach of the 
peace by interfering with the possession 
of the respondent. The appellant has 
accordingly instituted the present suit 
claiming a declaration of his rights and 
possession of the property. 

The appellant contends that by the 
custom and usage of the Satlakha Asthan 
the chela of a deceased Mah ant succeeds 
him in his office. He denies that the 
respondent was ever appointed a chela 
of the last but pleads that, tven 
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if he was, the custom is that where there 
are a number of chelas the eldest is entitled 
to succeed and the respondent being 
many years junior to him can claim no 
right of succession, nor has the Mahant 
for the time being any power of appoint- 
ment. 

* He further disputCvS the authenticity of 
the Will which is dated the 27th Februarj* 
1915, that is, about 4 months before the 
death of Manohar Dass, and says that 
at that time and for many months before 
his death he was not physically lit to 
execute, or to understand the contents 
of, such a document. He alleges that 
it was a fraudulent and spurious document 
got up by the respondent’s relations, and 
that one of the attesting witnesses whose 
name appears thereon was not alive at 
the time. He further says that the re- 
spondent is not a hairagi, a person who 
lias renounced the world, but girhast and 
still lives and dines with his mother and 
brothers and eats food cooked by girhasis 
and is a man of bad character and quite 
unfitted for the spiritual duties of a Mahant. 

The respondent, on the other hand, 
denies every material allegation made 
by the appellant. His case is that the 
appellant never was the cheia of Manohar 
Dass but was a cook in the service of the 
Mahant of Basuara, an old enemy of the 
Satlakha Astlian at whose instigation 
the suit has been brought. He denies 
the custom as to the order of succession 
alleged by the appellant and says that, 
where there are more chelas than one, the 
custom is tor the Mahant during his life- 
time to appoint his successor, but failing 
such appointment during his lifetime 
then after his death the Muhanls and 
Sewaks present at the bhandara appoint 
the chela, or, where there are more than 
ore, the most deserving chela of the late 
Mahant as his successor. He denies that 
the appellant performed the svadh and 
karaj and asserts that he himself performed 
those ceremonies and the bhandara on 
the late Mahant* s death He denies that 
the late Makani was ill or incapacitated 
for several months before his death and 
says he was ill lor 10 days only and con- 
nued to work and remained in pesPesrdon 
of ail his faculbes ni> to the day of his 
death. He - contends . that the Will was 


a genuine and valid jnjtiument ^ and 
relics on the fact that it was duly register- 
ed on the 27th April 1915* 

In this mass of contradictions it ^ is 
perhaps not easy to ascertain ou which 
side the tiiith lies The difiiculty of 
arriving at any confident conclusion is 
increased by the fact that a great number 
ot witnesses on either side, many of them 
apparently respectable, have deposed to 
the tacts alleged on behalf of the rival 
claimants for whom they respectively 
appear. Nor is it in any way diminished 
by the fact that, apart from the Will al- 
ready referred to, no documents of much 
importance and no records of the Asthan 
which have been in existence for some seven 
generations have been produced, and 
there is nothing except the oral evidence 
of the witnesses from which we can come 
to a conclusion as to ihe rules or custrans 
regulating the succession to the Mahans 
ship. The respondent is admittedly in 
possession of the records and in so tar as 
their non-production affords any presump- 
tion it must raise a considerable amount 
of suspicion as to the genuineness of the 
respondent’s case when he asserts that 
the existing Mahant has power to appoint 
his successor during his liletime. 

Three issues only were framed for de- 
termination by the Trial Court. They 
are as follows : — 

(1) Whether the plaintiff or defendant 
is the chela of Manohar Dass ? 

(2) What is the custom of succession 
to the Mahaniship of Satlakha Asthan ? 

(3) Whether the Will is genuine or 
fraudulent ? 

Whether Manohar Dass had the right 
to execute it ? 

These issues were considered together 
by the learned Additional Subordinate 
Judge. He arrived at a conclusion by 
a process of reasoning which leaves much 
to be desired. He considered that the 
whole case depended upon the question 
of whether the Will executed by the late 
Mahant in favour of the respondent was 
genuine. He further considered that the 
story put forward by the appellant that he 
was the only chela of Manohar Dass was 
greatlj^ discredited by the fact that he also 
pleaded that, where there were more Iburi 
one chela^ the senior chela succeeded^ as 
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Mahant according to the custom of the 
Asfhan, He says that this demolishes 
liis story that he was the only chela of 
the Mahant, and that the appellant shoiild 
have shown a bold front by one definite 
prayer and clear evidence of his being 
the only chela of ManoharDass. 1 can see 
no reason why the appellant's story should 
be suspected merely because he pleads 
that he was the only chela ami, ccen if 
the respondent was at a later time appoint- 
ed chela, the custom of the Aslhan pro- 
vides that the senior chela should succeed. 
It must be remembered that the respond- 
ent only claims to have been appointed 
chela some 9 months before the death 
of Manohar Dass. The appellant con- 
tended that the respondent was never a 
bai/agi but always continued to live with 
his family and to eat food prepared by 
girhasts, and, further, that the ceremony 
whereby the respondent was appointed 
the chela was not orthodox and that he 
was not appointed on Ramnomi day, the 
most propitious day in the year when 
all chelas are appointed, but on Jannias- 
thami day, which is quite irregular, and 
that his head was not shaved nor were 
other necessary ceremonies carried out. 
He knew before the suit was instituted that 
the respondent was claiming to be a chela 
and further that his case was that the 
Mahant had the power of appointing his 
successor. In these circumstances, it is 
dirficult to see why the appellant's case 
should be discredited inerelj^ because he 
pleaded that even if the respondent were 
in fact a chela he was not entitled by the 
custom of the Asthan to succeed. The 
same suspicion might equally be applied 
to the case of the respondent who pleads 
not only that he was the sole chela but 
also that, where there are more than one, 
tht Mahant may during his lifetime appoint 
his successor and, failing this, the successor 
is appointed after his death at the time 
of the bhandara by the Mahants of the 
neighbouring Asthans and the Sewaks 
present at that ceremony. He then con- 
siders the facts relating to the execution 
of the Will and comes to the conclusion 
that it was a genuine document and, hav- 
ing arrived, at this conclusion, adds that 
the late Mahant had a right to execute it, 
as no law had been shown by the appellarit 


that the Mahant cannot appoint a succes- 
sor by registered deed. He does not 
deal in detail with the facts which would 
go to show whether the appellant was ever 
a chela of Mahant Manohar Dass or not, 
but states simply that ‘‘ the plaintiff is 
proved not to be the chela of the late 
Mahayxt at all."' He accordingly dismissed 
the suit. 

The evidence with regard to the exe- 
cution of the Will is of a most unsatis- 
factorj’^ character throughout. It is not 
a Will in the proper sense of the term. 
It is in fact an appointment by Manohar 
Dass of his successor with a schedule of 
the properties of the Asthan attached. 
It directs that the respondent shall, after 
his death, be installed on the gadi and 
made the Mahant in his place and take 
possession of the moveable and immove- 
able properties according to the details 
given in the schedule and that he shall 
get his name registered in his place. It 
is important, as bearing upon the credi- 
bility of the respondent's case, to notice 
that it begins by stating that the execu- 
tant always remains ill and has become 
about 70 years old. It further states 
that he has one disciple only, namely, the 
respondent, and gives as a reason for 
executing the document that it is general- 
ly seen that after the death of the Mahant 
there is always a dispute as to who will 
succeed him and in order to guard against 
any such dispute in the future he wishes 
to make some arrangement. In this con- 
nection it should be appointed out that, 
according to the respondent's case, the 
Mahant was in perfectly good health until 
about 10 days before his death in June 
1915. The Will is dated the 27th Feb- 
ruary 1915 and the recital that he now 
remain^ always ill supports the appellant's 
case and is entirely at variance with that 
put forward by the respondent. Again, 
if in fact he had only one disciple, namely, 
the respondent, it is not easy to appre- 
ciate why there should be any fear as to 
the appointment of his successor. It is 
the case of both parties that if there is 
only one chela he, and he alone, has any 
right to succeed. The one fact which 
appears to arise, with any reasonable 
certainty, out of the mass of contradictory 
evidence is that the appellant was in fact 
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appointed chela of Manohar Dass in March 
1898 having gone to the Asthan in the 
previous year. If the respondent's case 
that the appellant never was the chela 
of Manohar Dass is to be believed it would 
follow that from 1898 up to 1914 when 
the respondent says he was appointed 
chela the late Mahant never had any 
hatragi chela at all. It is not suggested 
that any person other than the appellant 
was the bairagi chela during those years. 
It is difficult to believe that such a state 
of affairs could have existed and I am 
satisfied, on the evidence, that the appel- 
lant was in fact appointed and acted as 
chela from 1898 up to the time of Manohar 
pass's death. There are also documents 
in existence executed by the appellant, 
according to his case on behalf of Mahant, 
in which he describes himself as the chela 
of Manohar Dass. Exhibit 5 is a mort- 
gage-bond dated the 30th June 1910. 
The scribe of this document was one Rup 
Eal Das who was at that time the Paiwari 
of Manohar Dass. The appellant is open- 
ly described therein as a bairagi and the 
•’'hela of Manohar Dass. It is difficult 
to believe that he would have so described 
himself in a document written by the 
Patwari of the Mahant if it were not the 
tact, as at that time no dispute as to his 
rigiit of uccession had ari.sen and there 

no object in giving a fal.‘^e description 
of his status. This documcr.t and one 
other of a similar nature uere r.roduced 
by the appellant himself, all the other 
documents being in the poss'^-sion of the 
respondent. It was argued that ‘^hc- fact 
of these documents having oecn retained 
by the appellant showed that they were 
not transactions executed on behalf of 
the Mahant but related to his own private 
affairs. A bairagi chela who has renounced 
the world is not in a position to lend 
money on his own account and I must 
accept the appellant's statement that 
these documents were executed by him as 
a benamidar on behalf of the Mahant, The 
loans had been re-paid and the documents 
returned to the lender. The importance 
of them,, however, is that they describe 
the appellant as the bairagi ch'ela of Mano- 
har Dass at a time when there was no 
reason for giving a false description, and 
I have no doubt, upon the evidence as a 


whole, that the appellant was. as he says, 
the bairagi chela of the late MahanU 
It may be that the respondent was also 
appointed in 1914, although the ceremonies 
attending his appointment appear to 
have been somewhat unorthodox. The re- 
spondent was closely related to the late 
Mahant, He was in fact his nephew, and 
it may be that his relations, as alleged by 
the appellant, were primarily responsible 
for bringing about the execution of the 
document of the 27th February 1915 in 
favour of the nephew. It is possible also 
ill the circumstances that the late Mahant 
was not an unwilling party to this docu- 
ment hut the evidence with regard to it 
is so unsatisfactory, as 1 shall presently 
show, that I am not prepared to accept 
it as proof that Mahant Manohar Dass 
executed the document with full know- 
ledge and appreciation of its contents. 
Nor does the document alone, if genuine, 
prove that the Mahant for the time being 
had any power of appointment with re- 
gard to his successor. 

The evidence relating to the execution 
of the document is such as to cast the 
greatest discredit upon the evidence 
generally produced in support of the 
respondent’s case. It is needless to say 
that no Probate has hitherto been obtained 
of this document as a Will nor is it propos- 
ed to do so. Its object appears to have 
been merely to provide support for the 
respondent’s claim to succeed to the office 
occupied by his late uncle. The document 
contains a recital by the scribe, Nand 
Kishore Eal Das, that he read out the 
contents of the deed to the executant. 
Nand Kishore Eal Das was not called as a 
witness, but one of the attesting witnesses 
to the Will, Ram Chandra Thakur, called 
on behalf of the respondent, says that 
Nand Kishore did not read out the deed 
to the Mahant, He also states that he 
and all the other attesting witnesses, of 
whom there were 16, signed in the pre- 
sence of the Mahant and the Mahant 
signed in their presence. It is quite ob- 
vious, however, from the evidence of other 
witnesses who were called on behalf of 
the respondent that this document was 
not executed and attested at one 
time but that several of the attesting 
witnesses appended their signatures at 
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the date of registration on the 27th 
April 1915. In fact it appears from the 
evidence of the Sub-Registrar, whose 
disinterestedness there is no reason to 
doubt, that he first went to the Asthan for 
the purpose of having the Will registered 
on the 26th April but was told on that 
occasion that the deed was incomplete. 
He says that he saw the deed and the 
attestation was not complete and execu- 
tion also was not complete. He, therefore, 
went away and came back again the next 
day. On the first occasion he says the 
Mahanfs signature was not on every page 
but on the following day all th^MahanVs 
signatures were made before him. He 
then says that he is not very sure about 
the Mahant's signatures on the first page 
and other pages, whether they were made 
before him. He also says that the Mahant 
was about 50 years of age at the time of 
registration. He was weak on account 
of illness and spoke in a low voice. He 
did not know the identifier and had never 
seen the Mahant before. The person 
who identified thQ Mahant on that occasion 
before the Sub-Registrar has not been 
called, and, although the Sub-Registrar 
himself read a portion of the Will it does 
not appear from his evidence that it was 
ever read over to t)m Mahant at the time 
of registration. No explanation has been 
given for the non-appearance of the identi- 
fier. 

The respondent at the trial said that 
the Mahant' s first signature on the Will 
was made in his presence and that all 
the attesting witnesses signed it in his 
presence in the afternoon. This was in 
direct conflict with his evidence given 
earlier before the Deputy Collector in the 
registration proceedings. On that oc- 
casion he said that the Mahant* s first sig- 
nature was not made in his presence and 
that the attestation was not made by the 
witnesses in his presence. The respondent 
also says that on the first occasion when 
the Sub- Registrar came he saw no one 
except the Mahant and that they sat 
together on the same durrie. The Sub- 
Registrar's account is that he tried to see 
the Mahant on that day but failed and 
was informed by the servant that the 
deed was incomplete. I have already 
referred to Ram Chandra Tbakur's evi- 


dence of execution and attestaticn. The 
next attesting witness to the Will who was 
called at the trial by the respondent is 
Bhup Narain Jha. He says that he 
attested the Will in February and thal 
the other witnesses signed in his presence 
and the Mahant signed it on every page 
first, which again is at variance with 
the Sub-Registrar’s account. Later on 
in his evidence the witness vsays that only 
7 witnesses signed in his presence. Hf* 
repeats that the Mahant signed all the 
pages first. Finally in re-examination 
on the following day be said that all the 
witnesses signed in his presence. Baijii 
Jha, another attesting witness, was also 
called and said at fiist that all the witnesses 
signed in his presence but afterwards in 
cross-examination admitted that only 
7 or 8 witnesses did so. The only other 
attesting witness who was called was 
Baldeo Das, a Fakir and Mahant ol^hoxa 
Asthan, and he says that all the witnesses 
attCvSted on the same day in his presence. 
This witness could sign his own name 
but otherwise was illiterate and could not 
read. It is clear from the Sub- Registrar's 
account that the Will was not complete 
in so far as attestation is concerned and 
that it contained onlj” one signature of 
Mahant when he first went to register 
it some two months after its alleged^ exe- 
cation by the Mahant, and the discrepant 
cies in the evidence of the other witnesses 
show that for some reason or other they 
were prepared to make out a much better 
case with regard to the Will than that 
which they must have known to be the 
actual truth Kach and all of the respond- 
ent's witnesses who claimed to have saiy 
knowledge in the matter assert definitely 
that the Mahant ill for 10 days only 
before his death. This is clearly contra- 
dicted by the recital in the document 
itself. Why they should have made this 
statement, unless it were to boLster up 
the authenticity of a document which 
they knew to be doubtful, it is difficult 
to conceive, and I am not satisfied upon 
this evidence that even if Mahant Mano- 
har Dass appended his signature to the 
Will he was aware of, and appreciated, 
the contents. Ram Chandra Thakur, who 
was the second witness for the respon- 
dent, having stated that Nand Kisbore 
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did not read out the Will to the Mahant, 
some of the later witnesses stated that 
Haidar Das, described as a very old man 
and alleged to have been a Patwari of the 
Mahant, read out the Will to him. Haidar 
Das, however, was not called to support 
this story and I am not prepared to be- 
lieve it. It is the appellant's case, and 
one which is supported by a number of 
witnesses, that the Mahant was an old 
man of about 8o when he died and that 
tor many months before his death was 
quite incapable of transacting business. 
They even go so far as to say that lie was 
not in his semses, although 1 regard this 
as probably an e.N:aggeration. I am 
satisfied, however, that in the main the 
story told by the appellant and his wit- 
nesses as to the «tate of the Mahanfs 
health is true and I am not satisfied that 
even if the Will were in fact signed by 
him he was fully aware of its nature and 
contents. Further the respondent’s wit- 
nesses who were in a position to know 
go the length of sayinc not only that the 
appellant was not a chela of any sort of 
the late Mahant but that they had never 
seen him about the Asthan at 
all. This story is, to my mind, palpably 
untrue and merely goes to show the length 
to which these witnesses were prepared 
to go in support of the party on whose 
behalf they appeared. 

On the other hand, I am not sure that 
the appellant and many of those who 
depose on his behalf did not go to greater 
lengths than the truth would appear to 
justify. The appellant himself unhesi- 
tatingly states that no Will was ever 
signed by Manohar Das, that no witnesses 
ever went to the Asthan to attest it and 
that none of the Mahunts whose names ap- 
pear as attesting witnesses (there were four 
in all) ever went to the Satlakha Asthan. 
Other witnesses who had not the same 
opportunity of knowing also state in terms 
that Manohar Das never executed the 
Will, their reason being that he was not 
in a fit state of health to do so for some 
months before his death. These witnesses 
also state that the respondent was never 
made any kind of chela by Manohar 
Das and that he is a bad character and 
not a hairaj^i but a gi^hast. The truth 
appears to me to be that both parties 


were ckelas. The respondent was afc 
first a ciirhast chda and afterwards was 
appointed a hairagi chela about nine 
months before the Mahant died. Three 
or four wutnes^es called on behalf of the 
appellant were girhast chelas of Mahant 
Manohar Das. They were well qualified 
to know whether the appellant was the 
hairagi chela or not and they all depose 
in his favour in this respect. They also 
gave evidence of the custom of the Asthan 
as to the rule of succession alleged by the 
appellant. There seems no reason to 
doubt their evidence as to the status of 
the appellant. I am satisfied on the evi- 
dence that the appellant was appointed 
hairagi chela of the late Mahant in 1898 
and that the respondent w^as also appoint- 
ed in IQ14, and I further find that the 
document of the 27th February iQi^- 
cannot be accepted as an efiective appoint- 
ment of the respondent as the successor 
of the late Mahant Manohar Dass. 

The question as to what was the cu.stom 
of succession in the Satlakha Asthan re- 
mains to be considered, I have already 
found that the authenticity of the Will 
is not satisfactorily proved and must be 
rejected. But I further con.sider that 
the evidence of the custom given on be- 
hilf of the ayjpellant is preferable to that 
ot the. respondent and should be accepted. 
The evidence on Mic point on each side 
is entirely oral and is supported by no 
documents. Both sides are agreed that 
seven Mahants in all have presided over 
the Asthan since its institution man}’' 
years, probably more than a century ago. 
They also agree as to their names, although 
the second and third names given by the 
appellant are rev^ersed in the order given 
by tlie respondent. It is the appellant's 
case that in each instance the senior chela 
succeeded his Guru and the names of the 
chelas are given. The respondent alleges 
that in three instances a junior chela 
succeeded, the last instance being that of 
Manohar Dass himself who, it is claimed^ 
was the junior chela of his predecessor. 
It is admitted that the documents and 
records relating to the Asthan are in Ihe 
respondent's possession and it is reason- 
able to suppose that they would afford 
some evidence of the custom prevadirg. 
If a junior chela were appointed by the 
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Mcfhant in Iris life*^ime as his successor 
by Will or deed, such an important docu- 
ment would undoubtedly be preserved 
and I can onlv presume that the absence 
of all documents is due to the fact that, 
if produced, they would not support the 
respondent's case. It is admitted by 
the respondent that Satlakha is a mourosi 
Asihan that is to ray, one in which the 
office oiMahant is hereditary and, apart 
from custom, devolves upon the chief 
disciple of the M aha nt. If, there- 

fore, the respondent wishes to prove that 
some other mode of devolution is custom- 
ary the onus rCvSts on him to prove it. 
The question of the devolution of the 
Mahantship in a mo rosi muth was de- 
cided as long ago as 1839 when the case 
of Mohuni Rama N ooj Doss v. ]\Johtini Debraj 
Doss (i) came before the Suddar Dewani 
Adaulat in Bengal. In the case the Court 
directed the Pundit to state what was the 
law of the shastras in regard to the appoint- 
ment of the presiding Mahant of a 
mourosi ninth ; whether the principal dis- 
ciple of the last Mahant should succeed 
or whether the existing M ahant was compe- 
tent to appoint whom he pleased among 
the body of his disciples. The reply of 
the Pundit Under the circumstances 

stated in the question, the principal 
chela or pupil is entitled to succeed 
on the death of the presiding Mahant 
of a mourosi or heieditar}^ muih. If 
the principal pupil be personally unfit 
to succeed, or be disqualified by any of 
those causes which, according to the 
shxstras, are sufiicient for such disquali- 
fication, then in that case the presiding 
should, during his lifetime, select 
one properly qualified from among his 
pupils to s\ cceed him 

** The person so selected will succeed.'' 

No doubt different customs prevail 
in different muihs, and, where such are 
proved to exist, they must govern the 
order of succession. But I apprehend 
that in the abset ''e of proof of any special 
custom we shouk follow the general rule 
laid down in 1839 vith regard to mourosi 
or hereditary ninths. The respondent 
has, in my opinion, for the reasons already 
given, failed to prove the custom as to 

(i) (1839) 6 S. D, A. Beng. 262. 


devolution which he alleges and has ad- 
mitted that the Satlakha Asthan is one 
of the description known as mourosi* 
For this reason also, apart from the fact 
that I consider the evidence of the appel* 
lant's witnesses more reliable as to cus- 
tom, I think the appeal should be allowed 
and the decree of the Additional Subordi- 
nate Judge set aside. 

It will accordingly be decreed and 
declared that the appellant is entitled 
to succeed the late Mahant Manohar Das 
as Mahant of the Satlakha Asthan and 
that the document of the 27th February 
1915 purporting to be executed by the 
Mahant Manohar Dass is of no force and 
effect and that by the rules of the said 
Asihan the senior hairagi Chela on the 
death of thit Mahant is entitled to succeed 
to the Mahantship and that the appellant 
is entitled to possession of the said Asihan 
and the properties appertaining thereto. 

The appellant is entitled to his co.sts 
against the respondent here and in the 
Trial Court, 

Jwala Prasad, !•— I agree to the order 
proposed* 

K. Abpml allowed^ 


LAHORE HIGH COURT. 

Second Civie Appeal No. 1430 of 1919, 
June 30, T922. 

Mr. Justice Harrison and Mr. 

Justice Martineau. 

AULAH DIN — Plaintiff — ^Appellant 
versus 

SHANKAR SHAH and others— 
Defendants— Respondents. 

Punjab Pre-Emption Act (/ of 1913), 55.7, i6 
(secondly) — Custom — Sub-division oj town — Chuni 
Mandi, Multani Mohalla, Lahore City — Sale of 
site— Owner of huildtng, risht of, to pre-empt. 

If in a definite Mohalla or sub-division of a 
town the custom of pre-emption exists it must 
be treated as existing throughout the whole of 
the sub-division, [p. 895, col. i,] 

Sohava Mai v. Chatiu Mai, 154 p. K. 18S2, 
AH Bakhsh v. Mahya, 52 P. R. 1903; 169 P. L. R*. 
1903 on 6 . Muhammad Nawaz Khan v. Bobo Sah*b\ 
44 P. R. 1903; 75 1903. *efetrad tp^ ' ' 
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.: uni Manrli is a pilrt of tho Miiltani Mohvilla of 
Ujo Lahore City and a custom of pre-emption exists 
in that Mohalla. ip. 895. col. i.] 

Where the site of a building is sold the owner of 
the building has a right of pre-emption under 
section ib (secondly) of the Punjab Pre-emption 
Act irrespective of the fact whether the site is a 
iihop or a house, [p. 895, cols, i & 2.] 

vSccoiid appeal against an order of the 
District Judge, lyahore, dated the i6th April 
1919, reversing that of the Sub- Judge, First 
Class, Lahore, dated the i8th January 1919. 

Mr. Dev Raj Sawhney, for the Appellant. 

Lala Moti Sugar, R. S., and Diwan Mehr 
Chand, for the Respondents. 

■The facts of this are that 
on the loth September 1910 one Karim 
Bakhsh executed a mortgage in favour of 
Allah Din of two portions of land adjoining 
eachothci, which may be described tis A 
and B. They are situated in the Cliuni Mandi 
of the Multaiii Mohalla of Lahore City. A 
was vacant and the term of the mortgage 
was a period of six years, after which it 
could be redeniecd on payment of Rs. 400. 
Regarding B the deed recited that the 
plaintiff had erected a building upon ' it 
aparentl}^ during an earlier lease and that 
tli.vS portion could be redeemed at any 
time on paynumt of the mortgage charge 
provided three months’ notice had been 
given to the. mortgagee, Allah Din, to en- 
able him to remove his materials. 

The sites both A and B were sold by the 
sons of Karim Bakhsh to one Shankar Shah, 
and on the 2nd April 1918 he served the 
plaintiff with notice to remove his amla. 
In May 1918 he brought a suit tot redemp- 
tion of portion A, that on which no building 
was standing. On the 6th June 1918 Allah 
Din brought this suit for pre-emption of 
the whole plot. On the 24th June 1918 a 
decree was given for the redemption of A. 
On the 15th August 1918 a suit was insti- 
tuted for the redemption of B which 
was decreed on the 9th December 1919. 
On the 15th January 1919 an appeal was 
presented from that decree. On the i8th 
January 1919 the suit for pre-emption was 
decreed by the Trial Court. On the 4th 
June 1919 a compromise regarding the plot 
B was made by which Allah Din agreed 
to remove the materials in three months. 
In the meantime on the 16th April 19x9 
the District Judge of Lahore accepted an 
appeal in tbe pra-emptiem am, and a 


[19^3 

rieoond appeal was presented to iJiis Court* 
The suit was dismissed by the J/i< 4 rict 
J udge on the ground that the custom of pre- 
emption does not exist in the Chuni Mandi. 
although it does exist in the Mohalla of 
which it forms a part, and that, in spite 
of the clear wording of the deed to ihe 
contrary, the property sold included a shop. 

The whole of the plaintiff’s claim for 
pre-emption depends on the existence 
of his building, inasmuch as he depends 
on section 16 (2) and not on section 16 
(4) of the Pre-emption Act. On this ground 
he obtained an injunction restraining the 
vendee-decree-holder in the redemption 
case from executing his compromise decree. 
The findings of the learned District Judge 
are to be found on page ii of the printed 
book and are as follows 

(a) that the Chuni Mandi is a part of 
the Multani Mohalla * 

{h) that the Multani Mohalla is a re- 
cognised sub-diviwsion of the town of Lahore, 
and 

(c) that the custom of pre-emption exist- 
ed in the Multani Mohalla at the time 
when the Act came into force. 

The site ill question is bounded on one 
side by Chuni Mandi. as is shown by the 
map;, but, in spite of finding that the Chuni 
Mandi is not only a part of the Multani 
Mohalla but is the main street in the Multani 
Mohalla, and although the learned District 
Judge concedes as a '‘sound proposition 
of law” that one street of a Mohalla cannot 
be taken into consideration or excluded 
where a custom of pre-emption is held 
to prevail throughout the Mohalla in which 
it is situated, still because or in spite of 
the fact that this street (the Chuni Mandi) 
is by far the largest, most important and 
most homogeneous part of the Mohalla 
and “ seems to be in the nature of an en- 
closure,” he excludes it, makes it Into a sub- 
division and holds that the custom of pre- 
emption does not exist within it. To the 
rulings quoted by the learned District 
Judge and opposed to this finding may be 
added Muhammad Nawax Khan v. 
Bobo Sahib (i), Sohava Mai v. Chatiu 
Mai (2) and Ali Bakhsh v. Mahya 
(3), and if there is one thing which is cJeytily 

e 44 P. R. 1903 ; 75 P. L. R. 1903 
X54 P. R. i88a. 

5a P. R. 1903 j 169 P* b fi. 1963* 
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established in pre-emption law it i'.;: Miat 
if in a definite Mohalla or sub* division of 
a town the custom of pre- emption exist b, 
it must be treated as existing throughout 
the whole of the sub-division. Here the 
learned District Judge has not held that 
in an outlying portion but that in the main 
artery the custom does not exist. He 
has pointed out earlier in his judgment 
that there are a great number of houses 
in this portion of the city of which it 
would be very difficult to say definitely 
that they are or are not in the Mohalla, 
and in dealing with such houses on the 
irregular fringes of this Mohalla, it would 
be hard to lay down whether the custom 
exists or not. There is. however, one 
definite area concerning the whole of which 
there is no shadow of donbt that it lies 
vvithin the Mohalla, This is the Chuni 
Matidi and because it is an enclave — in what 
sense exactly is not explained nor indeed is 
there any evidence on the subject — it 
is held that this street is to be treated 
as a separate sub-division in flat contra- 
diction of all the authorities and against 
all the principles which the District Judge 
has himself laid down. We find that in- 
asmuch as the property in suit is in the 
Chuni Mandi and the Chuni Mandi is a 
part of Multani Mohalla where the custom 
of pre-emption exists, the custom of pre- 
emption applies to the land in dispute. 

The next point to be decided is, 
whether the land is or is not a shop, 
the finding of the District Judge being that 
it is. The house of the plaintiff adjoins 
the site, and what -is proved is that he has 
built an oven on a portion of the land 
and that his wife there cooks food 
of the neighbours on payment in cash or 
in kind. It has been held that 
Bhamha Ram v. Allah Bakhsh (4) does 
not govern this case and that, although 
the deed recites the sale of land only, a 
shop also was included. The plaintiff 
seeks to pre-empt in virtue of owni g the 
building, whatever the nature of it may be, 
which exists upon the land, and there can 
be no doubt that if he can establish under 
section 6 (2) that he is the owner of the 
building, be has the fir;:.t and the best right 
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to enforce bis right to purchase the land on 
which it stands and it matt rs not at all 
what the nature of that building may be. 
But, it is contended for the respondents, he 
must retain the statutory qualification un- 
impaired until he gets his decree, 
and because the suit for redemption 
had been decreed before the suit for pre- 
emption. although the decree had not been 
executed, it is urged that he must be 
held to have lost his right in the buildings 
on whi J) his suit depends. His rights in 
the house exist until such time as the 
materials have not been removed and as 
the materials are still standing his rigi-ts 
still subsist. Counsel has put the matter in 
the form of a dilemma ; he says the land is 
not a shop but the property which it is sought 
to pre-empt is eq al to a shop if th- materials 
can be maintained ; and, if they cannot be 
maintained, the plaintiff has no right of pre- 
emption. The answer to tuis position is that 
the plaintiff has a right of pre-emption 
of the site so long as the buildings subsist 
and when he has established his right 
to T)re-emptioii, the right cf the defendants 
to redeem and to insist on he removal of 
the bailding will disappear, inasm ch as 
lie. the mortgagee, having taken thj place of 
the vendee, will in fact become his own mort- 
gagor. The learned District J udge has 
held that, although he owns the materials 
wliich lie liimself placed upon this site, he 
do.s not own the building because he 
doe.s not own the site. There is no force 
in this view and Counsel has not seriously 
attempted to defend it. 

We, therefore, accept the appeal and 
restore the decree of the Trial Court. The 
costs of the plaintiff will be paid by tlie 
defendants thioughout. 

2. K. 

Appeal accepted. 


(4) 31 Ind. Cas. 1915 69 P. R. 19151 156 P. W. 
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LAHORE HIGH COURT. 

Sb:o\d Cr.’ii. Appeal No. 1535 op 1021. 
June 3^, 1922. 

Preteni : — ^Mr. Justice Abdul Raoof. 
UTTAM CHAND and otukks— 
Defendants— Appellants 
vcystis 

MUHAMMAD BAKHSH, PtAiNTiFr and 
NIAM AT, Defendant— Resi ondents* 

Civil Procedure Code (ActV of ioo8), O.XLI, 
25 — Issue remitted for inal to lower Appellate 
Court — Remission hy latter toTrial Court, lcf>alityvj. 

Where an issue is remitted by the High Court 
lor trial to the lower Appellate Court under O. 
XEI, r. 25 of the Civil Procedure Code, the latter 
has no power in its return to remit it to the Trial 
Court. The lower Appellate Court must itself 
comply with the order of the High Court. A 
delegation of its duty to the Trial C()urt renders 
the entire proceedings after the remand ultra vires. 

Lahore Bank, Limited v. Lakhi Ram, lo Ind. 
Cas. 970; 105 P. R. 1913; 242 P. L R.'i9I3; 
X44& 215 P. W. R. 1913, Sahn v. Ganezhi, 14 A. 
23; A. W. N. (1891) 205 ; 7 Ind. Dec. (N. s.) 387, 
relied upon. 

Second appeal from a decree of the 
District Judge, Hoshiarpur, dated the 27th 
April 1921, affirming that of the Munsif, 
Second Class, Hoshiarpur, dated the 15th 
December 1920. 

Lala Fakir Chanda for the Appellants. 

Dr. Skuja-ud-Din, for the Respondents. 
ORDER. — By my order dated the 8th 
December 1921 I remitted certain issues 
to the lower Appellate Court under O. XI^I, 
r, 25, Civil Procedure Code, for trial. That 
Court in itsturnremitted those issues to the 
Court of a Munsif, First Class, and directed 
it to record evidence and forward it with 
its opinion. The Court of the Munsif in 
accordance with the direction of the learned 
District Judge recorded the evidence of 
certain witnesses and came to certain find- 
ings upon that evidence. The learned Dis- 
trict Judge, however, after receipt of the 
findings went into the evidence himself and 
came to a different conclusion from that 
arrived at by the learned Munsif. On re- 
ceipt of this finding certain objections were 
filed on behalf of the respondent after the 
period fixed by me. 

On the case coming up for hearing before 
me Dr. Shuja-ud-Dinfortheplaintiff-rcspond- 
ent has raised the following contention, 
namely, that the lower Appellate Court 
had no power to delegate its duties to the 
Munsif and that, therefore, the Munsif had 


no authority to record the additional evi* 
dence in the case, or express any opinion 
upon it. In support of this contention the 
learned Counsel has relied upon Lahore 
Bank, Limited v. Lakhi Ram (i) and Sahri 
V. Ganeshi (2). In both these decided cases 
the findings recorded by the First Court 
were accepted by the lower Appellate Court, 
and it was held by the High Court that all 
the proceeffings were ultra vires. In this 
case there is this distinction that the lov^er 
Appellate Court has not accepted the opinion 
of the First Court, but in principle it is not 
possible to distinguish the case from the 
reported cases relied upon. If the lower 
Appellate Court had no pow'er to remit the 
issues to the Court subordinate to it for 
trial, all the proceedings must be held to be 
ulira vires. The objection taken is highly 
technical, but being bound by the Division 
Bench ruling I must give effect to it. I 
accordingly remit the issues again to the 
lower Appellate Court for trial according 
to law. 


Issue remitted. 


(1) 19 Iml. Cas. 970; 105 T- R. 191-: 24^ 

P. L. R. J913; 144 & 215 P. W. R. 1913. ' 

(2) 14 A. 23; A. W. N. (1891) 205; 7 Ind. Dec. 

(N. s.) 387. 



INDIAN GASES. 


897 


Vol. jrx] 

HAXPB&KOO UIAN V. BANQAU MAI,I. 

PATNA HIGH COURT. 

ApPEAtFROM ApPRLI,ATE DECREE NO. IO4O 
OF 1920. 

December 15, 1922. 

Present : — Mr. Tustice Adarai. 
DADPHEROO MIAN, and after him 

HAFIZ MIAN, SON of DALPHEROO 
MIAN, DECEASED — Defendant — 
Appeeeant 

V&VSllS 

BANGALI MALI — Plaintiff and SHAM 

LAL SUNDERHORA and otheks- 
Defkndants — Respondents. 

Muhammadan Lazv — Gift — Delivery of posses- 
sion. 

In order to complete a .ijift under Muhammadan 
Law the donor musi , even if only for a time, aban- 
don possession of the property gifted in favour of 
the donee, [p. 8g8, col. 2.] 

Asim-un-nissaBoi^um w Clement Dale, M. H. 
C. R. 455, Bava Saib v. Mahomed, ro M. 343; 6 Ind. 
Dec. (n. s.) 944, Bihi Khaver Sultan v. Bihi 
Rukhia Sultan, 29 B. 408; 7 Bom. L. R. 443, relied 
upon. 

Where, however, the donor and the donee are 
present on the premises and an intention on the 
part of the donor to transfer hiis been unequivo- 
cally manifested, no formal entry the donee 
or actual phy.sical departure of the donor is neces- 
sary to complete the gitt. [p. 89^, col. 2.] 

Shaik Ibrahim v. Sheik Suleman, 9 B. i^6; 
5 Ind. Dec. (n. s.) 98, relied upon. 

Appeal from a decision of the District 
Judge, Shahabad, dated the 30th July 
1920, modifying a decision of the Munsif, 
Buxar, dated the i;'th July 1919. 

Messrs. .1, B, Miikharji and B. B. Mu- 
kharji, for the Appellant. 

Mr. Parmeshwar Dayal, fori he Respond- 
ents. 

JUDGMENT. — Thephuntiff in the suit out 
of which this second appeal arises sought 
for declaration of title and recovery of i>os- 
;?ession in respect of a house in Mouzah 
Barahampur. According to his case Musam- 
mat Panna received the house from her 
father and in 1905 made a gift of the house 
to her daughter's son, Noor Mohammad, 
and after Noor Mohammad's deaths his 
unde, Sardar Mian, inherited the proper- 
ties. The plaintiff claimed to have pur- 
chased the house from Sardar Mian in 1918. 

The defence was, that the house formed 
the joint property of Musammat Panna s 
husband, Ajaeb, and Wali Mohammad, 
and that^ after Ajaeb *s death, Musammat 
Pauna and Wall's son, Dalpberoo, sold a 


portion of the house to the defendants in 
order to pay off a mortgage-debt. The 
allegation of the gift by Musammat Panna 
to Noor Mohammad was denied by the de- 
fendants. 

The Mnnsif dismissed the plaintiff's suit; 
he held that the plaintiff’s case that 
Musammat Panna received the house as 
a gift from her father w^as false and that 
the hv)u.«e was the property of Ajaeb and 
Wali Mohammad. He found, too, that the 
case of a gift had not been made out, in- 
asmuch as Musammat Panna and Dal- 
pheroo had, so soon after the alleged gift, 
mortgaged the house. He disbelieved 
the allegation that Sardar Mian had been 
in possession of the house; in fact, he found 
that the plaintiff had not proved the 
exclusive title of Panna, that Dalphtroo 
had been in possession, that Noor 
Mohammad had never been in exclusive 
possession, and that Sardar had never 
been in j^ossession ; and, finally, that the 
deed ot gift had been practice II3" revoked by 
a transfer to their creditors by Dalpheroo 
and Panna. 

In appefil the learned District Judge has 
agreed with the Munsif that the house 
was in the joint possession of Ajaeb 
and Wali. In his opinion, however, the 
gift to Noor Mohammad by Musammat 
Panna was a valid gift, and he held that, 
as Noor Mohammad was living with 
Musammat Panna, delivery of possession 
by vacation of the house or otherwise need 
not be proved. As he had found, liowever, 
that Panna could only inherit her husband’s 
half share of the house, he held that the 
plaintiff could obtain under the gift to Noor 
Mohammad only a half share in the house. 
He, therefore, decreed the plaintiff's suit 
to the extent of a half sliarc in the hoii.se. 

.\fter the case had been heard by the 
Munsif a petition was put in by the plaintiff, 
asking that the jilaint might be so amended 
as to show a claim only to s.uch share as 
Musammat Panna had in the house. But 
the Munsif, I think, rightly refused to 
grant the petition at that stage, inasmuch 
as it altogether changed the basis of the 
plaintiff s suit. 

The first contention by Mr. Abani Bhusan 
Mukharji on lehalf of the appellant is that 
the learned District Judge is mistaken in 
finding that, under the Muhammadan Law, 
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Musammat Panna as wddow of Ajaeb would 
De entitled to the whole share which be- 
longed to her husband. It is pointed out 
that under the Muhammadan Daw the widow, 
if a child was living, would be entitled only 
to a one-eighth share of her husband's prop- 
erty, while a half share would go to her 
daughter, if living, and the residue would 
go to the brother, Wali ; so that in no case 
could Musammat Panna have gifted to 
Noor Mohammad more than her one-eighth 
share if her daughter was living. If the 
daughter was living, Noor Mohammad would 
be able to claim a half share of Ajaeb's 
property as being his mother's share: so that 
out of the eight-annas share of the house 
belonging to Ajaeb, the live- annas share 
would fall to Noor Mohammad through 
Musammat Panna and his mother, and 
the other three-annas share of the eight- 
annas would come to Wali. 

Mr. Parmeshwar Dayal, on behalf of the re- 
spondents, admits that such would be the 
shares and that the District J udge is not cor- 
rect in finding that Ajaeb's widow would be 
entitled to a half share of the whole 
house. If, on the other hand, at the time 
of Ajaeb's death, the daughter of Ajaeb were 
no longer living, the widow, Musammat 
Panna, would be entitled to a quarter share 
in the house and the residue would go toWali, 
the brother, so that at the most Musammat 
Panna could only have transferred by 
gift a quarter share of her husband's half 
share in the house. It is quite clear that 
the District Judge was mistaken in his 
reckoning of the share falling to Musammat 
Panna which she would have a right to 
gift to her daughter‘s son. 

Another point taken by Mr. Mukharji is, 
that the learned District Judge is incorrect 
in his view that it was not necessary to 
show that there was actual delivery of pos- 
session in order to complete the gift. Mr. 
Macnaghten in his Precedents of Muham- 
madan Law, in Case No. 19 at page 233, 
shows that a gift by a woman to her grand- 
son is legal and valid and cannot be revoked ; 
and in Case No. 22, on page 231 of the same 
work, it is said : In books of law it 

is expressly stated that if a person disposed 
of by gift a house to another, and continue 
himself to inhabit it, or even keep ^ some 
part of his property therein, the gift is void 
from the drcumstance of complete deUverj 


and possession not having been established/' 
Exception is made in that case to the gift 
of a house by a wife to her husband 
ill which the parties continue both to 
reside and also exception is made in a case 
of the transfer by a father of his house to his 
son while himself continuing to occupy 
it ; and the only exceptions to the rule 
that there must be actual delivery of pos- 
session seem, according to that case, to be 
the gift of a house by a wife to a husband 
or a husband to a wife, and a gift to sons 
by parents. This case has been upheld in 
the case of Azim-ufhnissa Begum v. Clement 
Dale (ij. In the case of Bava Sail) v. Mahom- 
ed (2) it was held that where a Muham- 
madan woman made an oral gift of her 
husband’s house to her nephew on the occa- 
sion of liis marriage, but subsequent to the 
gift continued to live with him in the house, 
the gift was nuU and void, as there was no 
entire relinquishment of the house of the 
donor and the case did not fall within 
the exception allowed by the Muhammadan 
Law. In the case of Bibi Khaver Sultan 
V. Bibi Rukkia Sultan (3) it was held 
that a temporary abandonment of possession 
of a house by the donor would be sufficient 
to show delivery of possesvsion in order to 
complete a gift, and it is shown in that case 
that, for the completion of the gift, abandon- 
ment even for a short time by the donor 
would be necessary. It seems, then, settled 
that in the present case the gift of the house 
to Noor Mohammad could not have been 
made complete, unless Musammat Panna, 
tor a time at least, abandoned possession 
in favour of Noor Mohammad; and it is 
not shown that in this case there was any 
such vacation of the house by the lady. In 
the case of Shaik Ibrahim v. Shaik Sule^ 
man (4) it was held that for the purpose of 
completing a gift of immoveable property 
by delivery and possession, no formal 
entry or actual physical departure is neces- 
sary ; it is sufficient that the donor and the 
donee are present on the premises, and an 
intention on the part of the donor to trans- 
fer has been unequivocally manifested. 

In this case, beyond the written deed of 
gift, there is no such unequivocal intention 

(1) 6 M. H. C. R. 455. 

(2) 19 M. 343 ; 6 Ind. Dec. (n. S.) 944, 

(3) 29 B. 408 ; 7 Bom. L. R. 443. 

(4) 9 B. 146 ; 5 Ixid. Dec. (v. 8.) 9S. 
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manifested; on the contrary, the donor, 
Musammat Panna, soon after her deed of 
gift, joined in mortgaging the house which, 
according to the plaintiff, was wholly hers, 
though she had already executed the deed 
of gift. This action of her would tend to 
show that there was no such intention 
expressed as would render unnecessary 
the vacation of the house by her. 

These are the two chief points in the 
Muhammadan Taw which I think form 
good ground for finding that the decision 
of the learned District Judge was not 
correct. 

It remains to be considered whether the 
plaintiff would be entitled in this suit 
to recover possession of any part of the 
house as being his share. The plaintiff’s 
case was that the whole house had been 
Musammat Panna’s property under a gift 
from her father and this case has been 
found to be false. The plaint rests the 
claim wholly on the gift by Musammat 
Panna to Noor Mohammad and makes no 
claim on account of the interest inherited 
by Noor Mohammad or Ajaeb. It is im- 
possible to decide what share Noor Moham- 
mad would be entitled to, if any, for there 
is no finding whether Noor Mohammad’s 
mother, the daughter of Ajaeb, was alive 
at the time of Ajaeb’s death. The fact 
of the daughter's existence at the time of 
Ajaeb's death would make a considerable 
difference to the share to which Noor 
Mohammad would be entitled ; in fact if she 
were not alive he would not be entitled to 
anything as a share in Ajaeb’s property. It 
is impossible to allow the plaintiff to change 
his case altogether from the case made 
ill the plaint and depend on the case of 
the defendants for relief. 

Having found that the gift by Musam- 
mat Panna to Noor Mohammad was 
not completed by such delivery of pos- 
session as is required by the Muhammadan 
Taw, and having no satisfactory evidence 
on which to decide the share, if any, which 
Noor Mohammad would have acquired, 

I am of opinion that the plaintiff's case 
must fail and the appeal must be allowed. 

The decree of the lower Appellate Court 
is, therefore, set aside and that of the 
Munsif restored. The appeal is allowed 
with costs. 

z. K. Appeal allowed. 
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LAHORE HIGH COURT. 

Tetters Patent Appear No. 25 
OF 1922. 

August 3, 1922. 

Present.'—Sir Shadi Tal, Kt,, Chief Justice, 
and Mr. Justice Abdul Qadir. 

The bank of MUTT AN, Timited, in 

TIQUIDATION, through Mr. N. D. 

SETHI — Officiae-Tiquidator — 
Appeeeant 
versus 

HUKAM CHAND- Defendant- 
Respondent. 

Companies 4ct {VII of 235— 

ation Act {IX of 1008), 5. 10, Sch. 1 , Art. 36 — 
Application by Liquidator to recover compensation 
from Director^ for misfeasance — Limitation. 

Section 10 of the limitation Act applies to cases 
of expres.s trust only. Jt has no application to the 
casCvS of Directors of Companies, as they are not 
persons in whom the property of the Company 
is vested within the meaning of that section, 
[p. goi, col. 1.1 

Kathiawar Trading Company Limited v. Vir* 
chand Dtpehand, 18 B. 119; 9 Ind. Dec. (N. S.) 588, 
relied upon. 

Section 235 of the Companies Act of 1913 gives 
no new rights, but simply provides a summary 
mode of enforcing rights which must otherwise 
have been enforced by suit. [p. 901 » col. i.] 

Kumarpuram Sheshadri Doraswamy v. Pestqn* 
jee Jamesjee Padshah, 5 Bom. T- R- ^>33, Canadian 
Land Reclaiming and Colonizing Co., In re, Co* 
veniry and Dixon* s Case, (1880) 14 Ch. D. 660 ; 42 
T. T. 559 ; 28 W. R. 775. relied upon. 

An application under section 235 of the Com- 
panies Act of 1913 to recover compensation from 
an ex-Dircctor of a Company in respect of an 
alleged act of misfeasance or breach of trust is, by 
virtue of clause (3) of the section, governed by 
Art. 36 of Schedule I to the ^imitation Act. and 
is barred unless made within two years of the 
act complained of. [p. 901, col. 2.] 

Ramasami v. Streeramulu Chetti, 19 M. 149; 6 
Ind. Dec. (n. s.) 809. Connell v. Himalaya 
Bank, Limited, 18 A. 12; A. W. N. (1895) ^3^*' ® 
l id. Dec. (N. s.) 712, distinguished. 

I.etters Patent Appeal from an order 
passed by Mr. Justice Martineavy 
on the nth January 1922, printed as 
69 Ind. Cas. 25, in Miscellaneous First Appeal 
No. lib; of 1921. 

Mr. B. R. Puri, foi the Appellant. 

Babu S. K. Mukerji, for the Respondent. 

JUDCIMENT. 

Abdul Qadir, J.— This judgment will 
dispose of four connected appeals under 
section 10 of the I^etters Patent against 
the order of Mr. Justice Martineau in Cham- 
bers. The question for determination in 
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all these appeals is, whether they are barred 
by time or not, under Art. 36 of the Limi- 
tation Act, or whether any other Article 
is applicable. The facts briefly are, that 
the Bank of Multan, Limited, went into 
liquidation on the 14th April 1918, and 
a Liquidator was appointed by Court. 
He applied in August 1920, under section 
235 of the Indian Companies Act, VH of 
1913, again<5t Lala Hukam Chand, formerly 
manager, and the others, formerly Directors, 
of the said Bank, claiming from them various 
sums on the ground that they have been 
guilty of misfeasance or breach of trust. 
The defendants denied their liability on 
facts and also pleaded that the applications 
were barred by time, as they had not been 
brought within two years of the respective 
dates of the alleged acts of misfeasance. 
The learned District Judge who decided 
these applications, held tliat the applications 
were governed by Art. 120 of the Limitation 
Act and were within time. He also held that 
the period of limitation should commence 
to run from the date of liquidation, as 
the winding up brought into existence new 
rights which the Liquidator was entitled to 
enforce. He, therefore, decreed certain sums 
against the defendants above-mentioned. 
The defendants preferred appeals to this 
Court against the decrees of the District 
Judge, and the learned Judge in Chambers 
came to the conclusion that the applications 
were barred by time, under Art. 36 of the 
Limitation Act, which was applicable to 
these cases. He, therefore, accepted all 
the appeals. 

The Liquidator has now appealed against 
the said orders, dated the nth January 
1922, through Mr. Bhagat Ram Puri, who 
has addressed this Court at length on his 
]?ehalf, while Mr. S. K. Mukerji has argued 
the case on behalf of the respondents. 

Mr. Bhagat Ram contends that section 
235 of the Indian Companies Act, VII of 
1913^ confers on a Liquidator the right of 
recovering damages against dehnquent Direc- 
tors or promoters of a Company and is 
meant to safeguard the interests of the 
investing public against acts of misfeasance or 
breach of trust committed by such Directors 
or promoters. He says that if the view 
taken by the learned Judge in Chambers 
was to be accepted as a sound exposition 
of the law on this subject, its eSect would 
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be to make section 235 practically a dead 
letter, because it would be impossible to 
catch hold of any delinquent who had been 
guilty of any misfeasance or breach of trust 
in relation to the Company '' more than 
two years before the date of the application 
made against him. ' This immunity, it is 
added, would encourage dishonest promoters 
of Companies in their wrong doings and 
would lead to serious consequences. It 
must be remembered, however, that the 
adoption of the view advocated by the learn- 
ed Counsel would also lead to equally serious 
consequences in reviving claims, however 
old, against persons who may be dead or 
gone out of the Company. 

It is further argued that it cannot be 
reasonably supposed that the Ligislature 
could have intended that time should begin 
to run against a Liquidator even before he 
was appointed. Reference is made to 
Ramasami v. Streeramulu CheUi (i), where 
an application by a Liquidator praying that 
the Directors be ordered to pay over to him 
a sum of money improperly distributed 
by them among the share-holders, was held 
to be not barred by limitation though made 
three years after the appointment of 
the Liquidator. Connell v. Himalaya 
Banky Limited (2) is also referred to in 
the same connection. These decivsions, 
however, cannot help the appellant 
because they were passed under the 
old Companies Act which contained no 
clause corresponding to the present clause 
(3) of section 235, which makes the Indian 
Limitation Act expressly applicable to an 
application under this section, ‘'as if such 
application were a suit." The reason ex- 
pressly given in Ramasami v. Streeramulu 
Chetti (i) for the view that Art. 36 did not 
apply to an application under section 214 
of the old Companies Act of 1882, (which 
corresponded to section 235 of the present 
Act), was that Art. 36 referred only to suits 
and not to applications and it was to remedy 
this very difficulty that clause (3) was added 
to section 235, at the time when the 
Companies Act was being . amended. 
These applications are now in the same 


(i) 19 M. 149 ; 6 Ind. Dec. (n. S.) 809. 

(4) 18 A. 12 ; A< W. N. (1895) X36 ; 8 Ind* DeC^ 

i.) 7M. 
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position as suits for the purposes of the 
I^aw of lyimitation. 

Mr. Bhagat Ram next contends that, 
assuming that Art. 36 does apply to cases 
of misfeasance, it cannot, in view of section 
10 of the I/imitation Act, apply to cases 
of breach of trust. He argues that managers 
and Directors of a Company, incorporated 
under the Companies Act, are in the position 
of trustees and if they are guilty of any 
breach of trust, their fraud could be exposed 
and punished whenever detected, regard- 
less of the time which has elapsed since 
such breach of trust was committed. This 
argument does not appear to me to be 
sound and appears to be substituted for 
another argument advanced at a previous 
stage of the case as to the applicability 
of Art. 120, .which is not now pressed. It 
has been laid down in Kathiawar Trading 
Company Limited v. Virchand Dipchand 
(3) that section 10 of the ^imitation Act 
does not apply to Directors of Companies, 
as they are not persons in whom the prop- 
erty of the Company is vested, as u con- 
templated by section 10. This section 
has been held to apply to cases of express 
trusts only, and I do not think Mr. Bhagat 
Ram can successfully invoke the help of 
this section in the present case. 

On the main question Mr, Mukerjee 
cites Kumarpuram Sheshadri Doraswamy 
v. Pestonjee Jamasjec Padshah (4), 
a decision by Sir Lawrence Jenkins, 
C. J., and Mr. Justice Batty of the 
Bombay High Court, in which the lear- 
n*d Judges have held that .section 214 of the 
Indian Companies Act, 1882, gives no new 
rights, but simply provides a summary 
mode of enforcing rights which must other- 
wise have been enforced by suit. With these 
remarks I entirely agree and they are abso- 
lutely in accord with what has been laid 
down under section 165 of the English Com- 
panies Act, 1862. The case of Canadian 
Land Reclaiming and Colonizing Co,, in re, 
Coventry and Dixon $ case is also referred 
to in this connection. This case is reported 
at page 660 of Law Reports, Chancery 
Division, Volume XIV, and lays down 
that “ section 165 creates no new 

(3) 18 B. 1 19 ; 9 Ind. Dec. (n. s.) 588. 

(4) 5 Bom. L. R. 633. 

( 5 ) (»88o) 14 Ch. D. 660 ; 42 I,. T. 359 : 28 W. 
R*775. 


rights, but merely provides a summary 
mode of calling Directors to account for 
acts of impropriety for which they are liable 
to an action."' It has nowhere been laid 
down that section 235 is intended to review 
any rights that have already become barred 
by time, and it is only reasonable that the 
powers of a Liquidator under section 235 
should extend to those actions only regard- 
ing which it can be shown that there is a 
subsisting right or liability. I see no reason, 
therefore, to take a different view of these 
cases from that tJiken by the learned Judge 
in Chambers, and dismiss these appeals 
with costs. 

Shadi Lal» C. J. — On the 12th August 
1920, the Liquidator of the Bank 
of Multan made an application under 
section 235 of the Indian Companies Act 
(VII of 1913) for the recovery of a certain 
sum of money from an officer of the 
Company in respect of a certain misfeasance 
commited by him in 1910 when he was 
manager of the Bank. The crucial question 
for determination is, whether the application 
is barred by limitation. Now, I may say 
at once that if an action had been brought 
for compensation against the officer of the 
Company it w'ould have been barred by 
time under Art. 36 of the Indian Limi- 
tation Act, because the act of misfeasance, 
which caused damage to the Company, took 
place ten years ago. The learned Counsel 
for the Liquidator invokes section 10 of the 
Indian Limitation Act which obviously 
has no application to the case. It is beyond 
dispute that the rule laid down in that sec- 
tion, restricts the saving portion of the 
Statute to express trusts, and it has been re- 
peatedly held, vide, inter alia, Kathiawar 
Trading Company, Limited v. Virchand 
Dipchand (3) that the Directors * of a 
Company are not express trustees as the 
Company’s property is not vested in them 
within the meaning of the aforesaid section, 
much less can the officers of the Company' 
be described as trustees as eonteniplated 
by the section. 

I am, therefore, quite clear that a suit 
instituted for recovering compensation 
would be barred under Art. 36, and sub- 
section (3) of section 235 of the Indian 
Companies Act lays down that, for the pur- 
poses of the Indian Limitation Act, an appli- 
cation under that section shall be treated 
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as if it were a suit. The learned Counsel 
for the appellant, however, contends that 
on the winding-up of a Company the Liqui- 
dator is clothed with new rights and is en- 
titled to make an application under that 
section within two years from the date of 
the commencement of the liquidation. To 
this proposition I cannot assent. It must 
be remembered that section 235 does not 
create any new rights or liabilities but 
simply provides a summary mode of en- 
forcing rights which might otherwise have 
been enforced by suit. If any authorit3" 
is needed on the subject I would refer to 
the judgment of James, L. }., in Cana- 
dian Land Reclaiming and Colonizing Co,, 
In re, Coventry and Dixon's case (5) which 
deals with the corresponding .section of the 
English Companies Act. It is to be observ- ed 
that section 235 does not take away the 
remedy by suit l)ut provides an alternative 
remedy by which the Liquidator may en- 
force rights in expeditious manner without 
incurring the expenses entailed by a regular 
suit. 

If I were to accept the contention of the 
appellant I would have to hold that an act 
of misfeasance which was committed a 
hundred years ago, could be raked up by the 
Liquidator after the expir}’ of a century 
simply because the Company has gone into 
liquidation. There is absolutely no warrant 
for an absurd position like this, and 1 have 
no hesitation in holding that section 235 
does not in any way extend the pciiod of 
limitation prescribed for the recovery of 
damages caused by an act of misfeasance, 
and it is immaterial whether an action is 
brought to enforce the claim or an appli- 
cation is made under section 235. 

For the aforesaid reasons I must dismiss 
the appeal with costs. 


z. K. Appeal dismissed. 


PATNA HIGH COURT. 

Appeai. prom Original Decree No. 36 
OF 1920. 

January q, 1923. 

Present: — Mr. Tustice Das and 
Mr. Tustice Kulwant v^ahav. 
Maharaja ‘KnmO PRASAD SINGH 
BAHADUR — Plaintiff — Appellant 
versus 

Babu PARMKSHRI PRASAD SINGH 

AND ANOTHER — DEFENDANTS — 

Respondents. 

Beveal Tenancy Act {VTJIof 1885), 55. iq, 20, 
2r, 22, 120 — Evidence Act (I of iSyz), s. 8 — 7 erait 
land, proof of — Eelevani evidence — Occupancy rights, 
whether can he created hy erani — Land purchased ty 
landlord from tenant, character of. 

In order to establish that certain land is his 
zerait land within the meaning of section 120 of 
the Bengal Tenancy Act a landlord is entitled to 
rely upon any evidence that may be produced to 
show the assertion of any title on his part and 
communicated to the tenant whether before the 
2nd day of March 1883 or after that date. All 
such evidence is relevant evidence under the Evi- 
dence Act and is admissible as such, though it 
may be that such evidence standing by itself will 
be of small value and will not induce the Court to 
hold that the land claimed as proprietor’s private 
land is in fact the proprietor’s private 
land. If there is any evidence of an assertion of 
a title on the part of the landlord and communi- 
cated to the tenant before the 2nd day of March 
1883, the matter is conclusive under section 120 
of the Bengal Tenancy Act, but if the evidence 
is to the effect that there was an assertion of a 
title communicated to the tenant after the 2nd 
of March 1883, that evidence will not he conclu- 
sive on the question whether the land claimed as 
zerait is in fact zerait land, although it is open 
to the Court to take that evidence into considera- 
tion in coming to the conclusion whether the land 
claimed as zerait is in fact zerait land. [p. 905, cols. 
I & 2.] 

Nilmnni Churkerhutty v. Bykant Nath Bera, 17 
C. 466 : 8 Ind. Dec. (N. 8.) 850, dissented from. 

Bhagtu Singh v. Raghu Nath Sahai, 1 Ind. Cas. 
371 ; 13 C. W. N. 135; 9 C. L. J. 15, approved. 

Section 19 of the Bengal Tenancy Act does not 
pretend to enumerate the different modes by which 
rights of occupancy could be acquired at the time 
when the Act came into force ,* it merely saves 
such rights as had already been acquired, [p, 909, 
col, 2; p. 910, col, 1.3 

An occupancy right is inherent in the status 
of the raiyat and is not the landlord’s to grant, 
[p. 910, col. 2.] 

There is nothing in either section 20 or section 
2T or in any other section of the Bengal Tenancy 
Act which provides that a right of occupancy 
can be acquired either by grant or by contract, 
[p. 910, col. 1.] 

Obiter, ^-Thete is no indication in the Bengal 
Tenancy Act that if, as a result of the bounty of 
the landlord, a person acquires a right of occupancy 
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in the zerait land, there is, as a consequence of 
such bounty, the conversion of the zerait land into 
raiyati land. ^p. 910, col. 2.] 

Whenever a question is raised as to the character 
of any land purchased by a landlord from a ten- 
ant, the enquiry must be directed to ascertain the 
original character of the land. If it was initially 
raiyati land, the landlord in getting hhas possession 
cannot treat it as his zerait, for to permit him to 
do so would be to allow him to increase his stock 
of zerait land, whi('h it was the object of the Bengal 
Tenancy Act to prevent. But where it is xjroved 
that the land was icrati land within the meaning 
of section j 20 of the Bengal Tenancy Act, the land, 
on coming into the khas^ possession of the landlord, 
regains the chaiaoter which it once possesseil. 
[p. 91 1, col, I. J 

Appeal from a decision of the Subordi- 
nate Judge, Second Court, Sliahabad, dated 
the 27tb August, 1919. 

Messrs. P, K. Seii^ A. Sen and Nirsu 
NaruyaJi Sinha, for the Appellant. 

Messrs. Parmesimar Dayal and Rai Bepin 
Bihary Sharan, for the Respondents. 
JUDGMENT. 

Das, J. — 'This was a suit b}' the 
api)ellant to recover possession of certain 
lands at present in the possession of de- 
fendants and for mesne profits. The dis- 
puted lands admittedly lie within the 
plaintiff’s Zeiiiindari, and it is the plaintiff’s 
case that they are his Zerait lands in which 
the defendants could not inlaw, and have 
not in fact, acquired aright of occupancy. 
The defendants resisted the plaintiff’s suit 
on the ground that they have acquired 
such a right in the disputed lands. It is 
not disputed that the Raj, of which the 
plaintiff is the proprietor, settled the dis- 
puted land with Babu Kesho Prasad 
Singh, the father of the defendants, for 
seven years, from 1309 to 1315, by a lease 
dated the 25th November 1902. It is also 
not disputed that upon the expiry of the 
lease the lands were again settled with the 
defendants by a lea^e dated the 8th Decem- 
ber 1908 from 1316 to 1324. The defend- 
ants have, accordingly, been in possession of 
the disputed lands for over 12 years and 
have undoubtedly acquired a right of oc- 
cupancy therein, unless the plaintiff is 
right in his contention that the disputed 
lands are the proprietor’s private lands 
within the meaning of section 120 of the 
Bengal Tenancy Act. The learned Subor- 
dinate Judge has come to the conclusion 
that the plaintiff has failed to prove the 
zerait character of the lands and hjs ac- 


cordingly dismissed his suit. 

In order to succeed it is necessary for 
the plaintiff to prove either that the dis- 
puted land was cultivated by the proprietor 
himself as zerait with his own stock or by 
his own servants or by hired labour for 12 
continuous years immediately before the 
passing of the Bengal Tenancy Act, or that 
the land is recognised by village usage as 
proprietor’s private land. It is not the 
case of the plaintiff that he or his prede- 
cessors-in-title cultivated the disputed 
lands as zerait lands with his own stock, 
or by his own servants, or by hired la- 
bour for 12 continuous years immediately 
before the passing of the Bengal Tenancy 
Act. But the plaintiff contends that the 
disputed lands are recognised b}’ village 
usage as proprietor’s private land. The 
Bengal Tenancy Act has laid down certain 
rules for the guidance of the Revenue Offi- 
cers for the determination of the question 
whether the lands claimed as proprietor’s 
private lands are in fact proprietor’s private 
lands. These rules are to be found in sec- 
tion 120, paragraph 2 of the Bengal Tenancy 
Act and are as follows : — 

In determining whether any other land 
ought to be recorded as a proprietor’s 
private land, the officer shall have regard 
to local custom, and to the question whether 
the land was, before thesecondday of March, 
1883, specifically let as proprietor’s private 
land, and to any other evidence that may 
be produced ; but shall presume that land 
is not a proprietor’s private land until the 
contrary is shown. ” 

In paragraph 3 it is provided that, 
'‘if any question arises in a Civil Court as 
to whether land is or is not a proprietor’s 
private land, the Court shall have regard 
to the rules laid down in section 120 for 
the guidance of Revenue Officers. ” 

It has been the subject of some contro- 
versy in our Courts whether the circuni* 
stance that a landlord has, subsequent to 
the second day of March 1883, specifically 
let out the land as his private land can at all 
be regarded by the Courts as relevant 
evidence as coming within the words" any 
other evidence that may be produced.” 
In Nilnwni Chuckerbuity v. Bykant Naih 
Bera (i) , it was held by the Calcutta High 

(J) 17 C. 46O ; 8 Ind. Dec. (n. s.) S50. 
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Court that such evidence is v;holly 
irrelevant and should not be considered 
by the Court. Their Tordships in the 
course ot their judgment state as follows :~ 
“ It seems to us that in enacting that 
sub-section, the Legislature had before it 
the attempts which might be expected on 
the part of landlords to frustrate the 
intention of the Legislature, as asserted 
in the Draft Bill laid before the 
Council for consideration, to extend the 
occupancy rights of tenants before the 
measures fthen declared to be in con- 
templation became law; and, therefore, the 
particular date, the 2nd day of March 
1883, the date on which the Draft Bill 
was published in the Gazette, and leave 
was obtained to introduce the Bill into the 
Council, was declared to be the latest date 
on which there should be free action on the 
part of Zemindars to assert their private 
rights, so as to prevent the accrual of special 
tenant rights. It was accordingly declared 
that it was a material point, in the considera- 
tion of such a matter as is now^ raised in 
appeal before us, whether the particular lands 
were before the second day of March 1883, 
specifically let as the proprietor's private 
lands. From this, we may take it, that it was 
intended that regard should be had to any de- 
claration made before that date by the land- 
lord and communicated to the tenants in res- 
pect to the reservation of the projmetor’s 
right over the land as his private land. In 
this view, we think that the following words 
in that sub-section ‘ any other evidence 
that may be produced ' must mean any 
other evidence tending in the same direction 
that may be produced to show the asser- 
tion of any title on the part of the proprietor, 
and communicated to the tenant before 
that date. 

In my opinion, there is nothing in section 
120 itsdf to cut down the generality of the 
expression any other evidence that may 
be produced ” used by the Legislature 
in section 120, paragraph 2 of the Bengal 
Tenancy Act. If it were the intention of 
the Legislature to exclude such evidence as 
may be furnished by the dealings between 
landlords and tenants subsequent to the 2nd 
day of March 1883, it should have expressed 
that intention in more clear terms. As 
section t 20 stood at the time when the Act 
was passed^ it allQwed the Court to consider 


any other evidence that may be produced '' 
in connection with the question whether 
the land claimed as zerait was in fact zerait. 
The Evidence Act deals with the question 
what evidence is relevant evidence ; and, 
in my opinion, there is no power m the Court 
to reject any evidence as irrelevant evi- 
dence, if the landlord offers evi- 
dence, and the Evidence Act says that 
it is relevant evidence. This was the view 
which was taken by Mr. Justice Mitter 
in the case : £ Bhagtu Singh v. Raglm Nath 
Sahai (2). He was definitely of opinion 
that section 120 does not exclude evidence 
wdiich under the Evidence Act is relavant 
evidence. But it is suggested that, quite 
apart from the question whether Mr. Jus- 
tice Mitter was right in the view which be 
expressed in the case of Bhagtu Singh v. 
Raghu Nath Sahai (2) the Legislature by the 
subsequent amendment of the Act, has 
specifically stated that such evidence 
is not to be regarded by the Courts as rele- 
vant evidence on the question whether 
the land claimed as zerait is in fact zemU^ 
This amendment has been carried out by 
enacting a new paragraph in section 120 
of the Bengal Tenancy Act, paragraph 2A, 
which runs as follows : — 

‘‘Notwithstanding anything contained in 
any agreement or compromise, or in 
any decree which is proved to bis satisfac- 
tion to have been obtained by collusion or 
fraud a Revenue Officer shall not regard any 
land as a proprietor's private land, unless 
it is proved to be such by satisfactory evi- 
dence of the nature described in sub-section 
(i) or sub-section (2). " 

Now% it seems to me that a demise on the 
footing that the land demised is the proprie- 
tor's private land is hardly an agreement 
or compromise within the meaning of the 
terms as used in paragraph 2A ; but quite 
apart from any other consideration, it seems 
to me that the agreement or compromise 
which the Revenue Officer is not to regard 
is an agreement or compromise made be-^ 
fore the Revenue Officer in a proceeding 
connected with the Record of Rights ; and, 
but for the difficulty arising from the comma 
being placed after the word ^'compromise" 


(2) I Iu4. Cas. 571 ; 13 C. W. T3.5: 9 C. L. J, 

< 5 * 
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and not after the word “ decree/* I should 
feel inclined to hold that before a Revenue 
Officer disregards an agreement or compro- 
mise, he must be satisfied that it was obtain- 
ed by collusion or fraud. The object of the 
new sub-section was, as the report of the 
vSelect Committee on the Bill of 1907 makes 
clear, to assert the principle that agreements 
or compromises made before a Revenue 
Officer .should not be held to affect the 
rights of third parties. It was thought 
that the question whether the land is pro- 
prietor’s private land affects not merely a 
tenant for the time being but also all 
future occupants of the lands, and the 
Legislature considered it desirable 
to safeguard their interests as far as possible. 
But it is one thing to frame rules for the 
guidance of Revenue Ofiicers, it is another 
thing to tell the Civil Courts that they are 
not to regard as evidence that which is 
evidence under the Evidence Act. The 
last paragraph of section 120 undoubtedly 
says that the Civil Court is to have regard 
to the rules laid down in section 120 of the 
Bengal Tenancy Act for the guidance of 
the Revenue, Officers whenever any question 
arises in a Civil Court as to whether land is 
or is not a proprietor's private land, but 
there is nothing in section 120 which tells 
the Civil Courts definitely and clearly that 
they are to exclude from their consideration 
that which is relevant evidence under the 
Evidence Act, and which they are bound 
to regard under section 120 paragraph 2 
of the Act. In my opinion, the landlord 
is entitled to rely upon any evidence that 
may be produced to show the assertion of 
any title on his part and communicated 
to the tenant whether before the 2nd day 
of March 1883 or after that date. All 
such evidence is relevant evidence under 
the Evidence Act and is admissible as such, 
though it may be that such evidence 
standing by itself will be of small value 
and will not induce the Courts to hold that 
the land claimed as proprietpr's private 
land is in fact the proprietor’s private land. 
If there is any evidence of an assertion 
of a title on the part of the landlord and 
communicated to the tenant before the 2nd 
day of March 1883, the matter is conclusive 
under the Bengal Tenancy Act; but if the 
evidence is to the effect that there was 
au assertion of a title communicated to 


the tenant after the 2nd day of March i 883 
that evidence will not be conclusive on the 
question whether the land claimed as zeraltt 
is in fact zerait land, although, as 1 suggest, 
it is open to the Court to take that eivdence 
into consideration in coming to the conclu- 
sion whether the land claimed as zeraii is 
in fact zerait land. 

The dealings of the plaintiffs or his predeccs- 
sors-in-title with the disputed lands are 
as folio ws:- 

lu or about the year 1843, the Raj set- 
tled certain lands, including the lands set out 
in vSchedule A annexed to the plaint, with 
the Government for the purposes of a stud. 
There is evidence that the Government 
through its officers used to grow oats on 
the lands demised and w^as in pos.scssion 
of about 30 years. In 1873, the Govern- 
ment surrendered these lands to the Raj. 
In the same 3"ear the Raj settled the Sche- 
dule A lands with one Mr. Fox by a lease 
from 1873 to 1884. In 1884 the Raj grant- 
ed another lease to Mr. Fox from 1884 to 
1892. Sometime in 1891, in consideration 
of valuable services rendered by Mr. Fox to 
the Raj, the Raj conferred occupancy lights 
ill the lands demised upon Mr. Fox. In 
1895, the Raj brought a suit, being suit 
No. 10 of 1895, against Mr. Fox for arrears 
of tent from 1299 to 1302. The Raj 
recovered a rent decree as against Mr. Fox 
and in execution of that decree caused 
the lands in dispute to be sold, and i^ur- 
^liastd the lands at the auction sale held 
on the 2nd of March i8c)&. The Raj then 
settled the Schedule A lands with one 
Akhouri Ram Adaraj Singh from 1897 
1901. Meanwhile the Schedule B lands had 
come out of the water, and had becorr’e fit 
for cultivation ; and in 1902 tJie Raj settled 
the disputed lands with Kesho Prasad Singh, 
thp father of the defendants, for .seven yeais 
from 1902 to 1908 , and in 1909 the Raj 
executed another lease in favour of the 
defendants which expired in 1324. 

Now, it will appear that though the Raj 
has not been in actual cultivating possession 
of the lands from J843, it has always let out 
the lands for terms of years, and that 
though the Government was in possession 
under the leases for about 30 years, it was 
not suggested that any right of occupancy 
was acquired in the disputed lands by the 
Government. In the earlier documents the 
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lands are described as dtara lands ; and 
though diara lands are not by operation 
of law zerait lands, there is sufficient in the 
literature connected with the Bengal 
Tenancy Act to indicate that there were 
local customs in various parts of Bihar 
under which diara lands were recognised as 
zerait lands. Indeed the papeis which 
have been published under the autliority 
of the Government relating to the 
Bengal Tenancy Act establish that the 
Bihar Zemindars pressed before the Govern- 
ment the importance of saving sucli local 
customs as recognised lands as proprietor's 
private lands, and the provisions in the 
Act saving the local customs was a conces- 
sion to the Bihar Zemindars, who contended 
that local customs would in many places 
support their claim where they might other- 
wise fail to establish the zerait character 
of the land. The Bengal Tenancy Act has 
certainly conferred special privileges on 
the landlords in regard to the diara lands, 
and it seems to me that, apart from any 
other consideration, the community may 
regard the diara land as the proprietor's 
priv’ate land, since it is not land in which 
any tenanc}’' rights liavo ever been exercised. 
I am, of coarse, not considering the 
case where .such land is identifiable 
with previou.s existing tenancy lands, 
and, of course, I am not suggesting that 
such land, where it is not identifiable 
with previously existing tenancy lauds, 
is by law proprietor's private lands. All 
that I suggest is that it is likely that local 
customs may give such land to the land- 
lord as hbi zerait, if it is not identifiable 
with previously existing tenancy land. 
I do nt)t regard the history of the dealings 
of the disputed lands by the Raj prior to 
the passing of the Bengal Tenancy Act 
as establishing the ease of zerait ; but 1 
think that it makes the case of the plain- 
tiff a probable one. It is quite certain 
that certainly up to the passing of the 
Bengal Tenancy Act no one had claimed 
a right of occupancy in these lands, although 
they were constantly let out to tenants. 
Mr. Fox himself was in possession of these 
lands from 1873 to 1896. In 1891, the 
Raj solemnly conferred upon Hr. Fox a 
right of occupancy in these lands. Now, 
it will be noticed that in 1891 Mr. Fox has 
already been in possesion of the disputed 


lands for over 12 years, and if a right of occu- 
pancy could be acquired in these lands, 
Mr. Fox had certainly aetjuired it. Now, 
if Mr. Fox was aware of the fact that the 
land.^ were nut the proprietoi 's private lands, 
it is certainly remarkable that he should 
have asked the Raj to confer a right of 
occupancy ui)on him in these lands. I shall 
have to consider the effect of the trans- 
action l>y which the Raj recognised Mr. 
Fox as an occupancy tenant, and whether 
such recognition had the effect of convert- 
ing the zerait lands into raiyaii lands, but 
it is necessary at this stage to point 
out that the transaction between the Raj 
and Mr. Fox makes the case of the ])laiiitiff 
antecedently probable. 

I now come to the actual evidence pro 
duced by the ])laintiff to establish the zerait 
character of the lands. The evidence con- 
sists of certain kabidiyats executed in 
favour of the Raj and of t lie proceedings in 
certain suits instituted by the defendants 
against Parbhu Upadhya and otliers. Ex- 
hibit 5 is the kabuliyai executed by Mr. Fox 
in favour of the Raj on the 21st June 1883. 
By this document Mr. Fox covenanted with 
the Raj that on the expiry of the lease the 
Raj would be entitled to the land as its 
seer zerait. In my opinion, the declaration 
made by Mr. Fox before the passing of the 
Bengal Tenancy Act is important evidence 
in favour of the Raj ; though the covenant 
would have been conclusive if the demise 
had taken place on or before the 2nd day 
of March 188. 'fhe learned vSubordinate 
Judge thought that the document was 
not properly proved, as only a certified copy 
was produced, and neither the record-keeper 
nor the mokmir, who made a search for the 
original, was called to prove the loss of the 
original document ; but the learned Subor- 
dinate Judge did not reject the document 
when it was tendered. P. W. No. 5 
has given some evidence in support 
of the plaintiff's case that a search 
was made for the document. The objec- 
tion of the learned Subordinate Judge is to 
the mode of proof and not to the relevancy; 
and, in my opinion, it was the duty of the 
learned Subordinate Judge to reject the 
document if he thought that the proof was 
insufficient. If he had rejected the docu- 
ment on the ground that there was no 
prooi^ as to the loss of the original, it would 
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have been open to the plaintiff to adduce 
proper evidence to prove the loss of the 
original document. That course was not 
adopted by the learned Subordinate 
Judge, and, in my opinion, the document 
having been admitted, it is not open to the 
defendants to contend that it was not 
properly admitted in evidence. The next 
document is a kahuliycit executed by 
Kesho Prasad Singh, the father of the de- 
fendants, on the 25th November 1902. 
By this transaction the lands were speci- 
fically let out as zerait lands, and the tenant 
acknowledged the demised lands to be the 
zerait lands. The other kahuliyut was 
executed by the defendants through 
their mother on the 8tli December i9<.8. 
Here again the lands were specifically let 
out a^ zerait land. In my opinion all 
these kahnliyats are uiidf)Lib-lcdlv evi'^ence 
in favour of llie ])lainliff ; thmigh I (piite 
agree that ii these kahuliy:rls stood by them- 
selves and if there was nothing else in tlie 
case, they would be quite insufficient for 
the purpose of establishing the plaiiitifPs 
case. 

I now come to the most important evi- 
dence ill favour of the plainti^T, In loio 
the defendants had to institute certain 
suits against certain persons who uere un- 
doubtedly the tenants of the Dumraon 
Raj and who had encroached upon por- 
tions of the disputed lands and asserted a 
right of occupancy in these lands. There 
were various criminal pr'*cecdings pre- 
liminary to the civil suits, and it appears 
that in a proceeding under section 107, 
Criminal Procedure Code, the present de- 
pendants were defeated. They accordingly 
filed suits to eject these persons from 
the divsputed lands, and they alleged 
in their plaint that the lands were 
zerait lands and wxre recognised as such by 
village custom. It was argued before us 
that it was v/holly annecessaiy for the 
defendants, who were the plaintiffs in those 
suits, to make a case that the lands were 
recognised by village custom as zerait 
lands, and that in any case an admission 
made on behalf of the defendants, wdio were 
then minors, ought not to bind them in this 
suit, and it was strongly insisted that a 
guardian can make no admission so as to 
bind the minors, if the admission is preju- 
dicial to the interests of the minors. In 


my opinion, the allegation was a necessary 
allegation and was essential to the case of 
the defendants. It must be remembered 
that the persons against whom those suits 
were brought were undoubtedly the tenants 
of the Raj, and were actually in possession 
of tlie disputed lands. Their case was that 
they had been properly inducted into the 
lands, and that they had acquired 
a right of occupancy in the lands. The 
defendants, the plaintiffs in those suits, 
were in this difficulty that if tliose persons 
proved tlieir settlement, the judgment of 
the Court would undoubtedly be in their 
favour, unless it could be shown that the 
rights of occupancy could not he acquired in 
tliose lands. It was, therefore, necessary for 
them to allege and prove that the lands were 
zerait lands in which rights ol occupancy 
could not be acquired. Nor do 1 look 
upon the allegations as admissions which 
.should not bind tbe minors. An admission 
which ought not to bind a minor is an ad- 
mission suggesting an inference which 
prejudices the case of the minors in the 
proceedings in wffiich the admission is 
made. But though the allegations made in 
those suits are undoubtedly |vrejudiciai to 
the defendants in this suit, they were made 
ijj their interests in those suits, and, as I 
have said, tb.ey v/ere essential to the success 
of theii suits 

It w^as then suggested that those allega- 
tions were introduced into the plaints in 
tliC interest of the Raj by lirahamdeo 
Singli, wlio was the Tahsildar of tbe Raj 
and was the harpardaz of the defendants. 
Not only is there not an iota of e\'iclcnce 
i)i support of this allegation, but the 
surroiindmg circiimslaijcc^' arc wltolly in 
favour (»f the plaintiff The Raj was then 
in tbe charge of the Court of Wards, and it 
is improbable that tbe Coliector should 
have entered into a fraudulent conspiracy 
with: Barhamdeo Singli for the purpose 
of e.stablishing the zerait character of the 
land. In my opinion, the allegations 
made by the defendants in those suits 
strongly support the case of the plaintiff 
th^it the disputed lands are recognised by 
village custom as proprietor’s private lands, 

Exhibit 7 is the judgment ol the Subordi- 
nate Jedge in those suits and it shows, 
not only lhat an issue was raised on the 
question whether the lands claimed in those 
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suits were zjnv^ lands, but that the Court 
held that “ at the time of the stud and 
before that the lands were -trictly 
zerait/' No doubt that the Court also 
held that Mi. Fox had acquired a rijrht of 
occupancy in those lauds ; but the finding 
of the Court is definite that the lands were 
initially and were undoubtedly zerait 
at the time of the passing of the 
Bengal Tenancy Act. I shall presently 
consider the effect of the transaction by 
which the Raj recognised Mr. Fox as an 
occupancy tenant ; but it is necessary 
to point out at this stage that not only 
did the defendants make the definite case 
that the lands were the zerait ot the Raj, 
]mt that the Court found in favour of the 
defendants and gave them a decree for pos- 
session on the footing that the lands were 
initially the zerait of the Raj. In rny opin- 
ion, the plaints filed by the defendants in 
those suits, Exhibits 6, 6A, 6B, and 6C, the 
judgment delivered by the Subordinate 
Judge in those suits, Exhibit 7, together 
with the kdhiliyuis, Exliibits 2, 3 and 5, 
are sufficieni for the purpose of establish- 
ing the ijlamtiff's case that the disputed 
lands are th.c proprietor’s private lands in 
wdiicli the defendants could not acquire 
a right of occupancy. 

Now, how do the defendants meet the 
case of' the plaintiffs ? They have adduced 
no evidence whatsoever, either oral or 
documentary ; but they contend that 
the transaction l)y which the Raj con- 
ferred the status of occupancy tenant on Mr. 
Fox operated as a conversion of the 
zerait land into the raiyati laud, if the 
land was ever the zerait land of the 
proprietor’s, which, of course, they dispute. 
They strongly rely upon the act of the 
Raj in conferring the status of an occupancy 
tenant upon Mi. Fox and upon the fact 
that the Raj sued Mr. Fox as an occupancy 
tenant; and they contend that the whole 
transaction, ending with the puicliase of the 
occupancy holding by the Raj, sh.ow^s that 
the Raj lost its title to the land as zerait 
land by treating it as raiyati land. 

Air. P. Sen, to whom we are much 
indebted for his very interesting argu- 
ment, contends, on the other hand, 
that an occupancy right is the creature of 
vStatute and that such right could not be con- 
ferred on Mr. Fox and that the transaction 


was wholly ineffectual so as to bring that 
right into existence. He also contends 
that there is no foundation for the aigument 
that the Raj b}^ its conduct threw the zerait 
laiivi into the stock of raiyati land, and that, 
assuming that the transaction was valid 
ill so far as it conferred a right of occupancy 
in the lands upon Mr. Fox, its effect wras 
not to convert the land into caiyati land, 
though it may be that Mr. Fox and all 
persons claiming through him might 
liave defended their title as occupancy 
tenants against any attempt on the part 
of the Raj to eject them. The argument 
raised the question wiieHier a grant by the 
landlord is recognised I’^y the Statute as one 
of the modes by which occupancy rights are 
brought into existence. The Regulations of 
the Bengal Code dealt with only two classes 
of raiyats, the kkud-kasht and paikasht. 
The khtid-kasht raiyat of the Regula- 
tions was a cultivator who held lands 
as an agriculturist in the village in which 
he had his fixed residence. It is unneces- 
sary to enter into an investigation as 
to the origin of these raiyats : but it is 
more or less accepted now that a khud-kasht 
raiyat was a member of the community 
comprising the village, cultivating land 
of the village, having his homestead in the 
village. It is quite certain that his rghts 
were not acquired by the contract between 
him and the landlord, but were inherent 
in his status, and that the status w. s ac- 
quired by residence and not by any grant. 
A paikasht raiyat, on the other hand, was 
a tenant who held the land in one village 
residing in another. ITis rights were such 
as were conferred on him by contra< t. He 
had no status, and the Bengal R^igulations 
did not attempt to afford any protection 
to him and he was liable to be ejected at 
the end of any agricultural year, or at the 
termination of his lease. This was the po- 
sition when Act X of 185^ came into oper- 
ation. It abolis ed the distinction bawten 
khud-kasht and paikasht r. iyats, .and bn ught 
into existence three classes of tenants, 
namely (i) raiyats holding at fixed rents 
from the time of the Permanent Settlement, 
(2) raiyats holding land for periods exceed- 
ing 12 years who for ti e first time W:re 
called occupancy raiyats^ and (3) non-occu- 
pancy raiyats holding for periods of less 
than 12 years. The khud-kasht ratyais fell 
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within either the first or the second class, 
but it is obvious that the Dagislature hav- 
ing deliberately made up its mind not to 
apply tiie test of residence, the Act operated 
as a great hardship on raiyats who were 
undoubtedly resident raiyats but who had 
not completed their 12 years of residence 
or who Uad been shifted from holding to 
holding so as to prevent them from acquir- 
ing the status of occupancy tenants. But 
even under Act X of 1859 rights of 
occupancy were the incidents of status, 
the status acquired by cultivating the land 
for 12 years and paying the rent payable 
on account of the same. There is no sug- 
gestion in Act X of 1859 that such a status 
could be conferred by grants • and indeed 
in the long and careful investigation that 
took place preliminary to the introduction 
of the Bengal Tenancy Act, it was ascertained 
that “ the law that is to say, the law up 
to the passing of the Bengal Tenancy Act, 
was silent as to the acquisition of such 
rights by contract'’, (see paragraph 3b 
ot the Rent Commissioners' report). It 
is important to remember that provision 
was made in section 48 of the Draft Bill 
of Sir Ashley Kden for acquisition of occu- 
pancy rights by grants, but that the Act 
as linally passed did not contain such a 
provision. In this connection it is interest- 
ing to turn to the letter No. 972T, dated 
tile 27th September 1883, from the Offi- 
ciating Secretary to the Government of 
Be.igal, Revenue Department, to the 
Secretary to the Government of India, 
legislative Department. This letter will 
be found at page 215 of the Selection 
from Papers relating to the Bengal Tenanej^ 
Act, 1885, " pubUshed by the Bengal Secre- 
tariat Press, and the passage which I am 
reading will be found in paragraph 12 of the 
letter at page 228. Dealing with section 48 
of the Draft Bill and with the objection to 
the retention thereof in the Statute book,, 
the Bengal Government said as follows;- 
** With regard to section 48, the Govern- 
ment of India will perceive from the local 
r ports that some officers oppose the re- 
tention of the section m the' Bill, because, 
for instance, it might be made the means 
of depreciating the value of an estate sold 
for arrears of revenue. To this view by it- 
self the Dieuten nt-Governor does not attach 
fnuch importance, because the estab- 


lishment of a substantial peasant pro'pric- 
tary should enhance, and not depreciate 
the value of an estate. There are risks, 
however, connected with the concession 
of such a power, inasmuch as it might be 
used as a means of bargaining by Zemindars 
with parties whom they wished to favour 
on receipt of valuable considt ration, 
and of defeating accrual of the right of 
occupancy of the rightful cultivator who 
may have been in possession for 10 or ii 
years. Mr. Rivers Thompson agrees with 
the Hon'ble Mr. Reynolds in thinking that 
the occupancy right, being inherent in the 
status of the raiyai, i« not the landlord's 
to grant; and further, that no necessity 
has been made out for introducing into the* 
Bill a principle which is foreign to the law 
of Bengal. ” 

1 now come to the Bengal Tenancy 
Act and in dealing with the relevant sec- 
tions of the Bengal Tenancy Act, it v,-ill 
be necessary to bear in mind that the ac* 
qiiisition of occupancy rights by grant was, 
u]) to the passing of the Bengal Tenant}' 
Act, loreign to the law ot Bengal. Sec- 
tion 19 of the Act runs as follows: — 

Every raiyat who, immediately befori 
the commencement of this Act or the Ben- 
gal Tenancy (Amendment) Act, X907, 
has, by the opreation of any enactment, 
by custom, or otherwise, a right of occupancy 
in any land, shall, when that Act or 
the Bengal Tenancy (Amendment) Act, 
1907, comes into force, have a right of 
occupancy in that land. ” 

This section does no more than save and 
preserve such rights of occupancy as were 
already acquired either by the operation of 
any enactment, or by custom or otherwise 
and it certainly does not provide a new 
mode for acquisition of such rights. It 
was contended before us that the use of 
the word “otherwise" is sufficient to show 
that, in the view of the Legislature, there 
existed modes for acquisition of occupancy 
rights other than by the operation of any 
enactment or by custom. The argument, in 
my opinion, ignores the method universally 
adopted by the Legislature when it has to 
save and conserve rights already acquired 
before a particular legislation is introduc- 
ed. The Bengal Tenancy Act does not pretend 
to enumerate the different modes by wh^ 
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rights of occupancy could be acquired 
at the time when the Act came into force; 
it merely saves such rights as had already 
been acquired. If such rights had been 
acquired by any person by grant at the time 
when the Bengal Tenancy Act came into 
operation, they were undoubtedly saved 
by section 19; but in order to determine 
whether such a right could be acquired by 
grant, we have to go to the law as it existed 
prior to the passing of the Bengal Tenancy 
Act, and I think that I have shown that 
acquisition of occupancy rights by grant 
was wholly foreign to the law of Bengal. 

Section 19, as I have said, saves and pre- 
serves such rights as were in existence at 
the time when the Bengal Tenancy Act 
came into operation. Sections 20 and 21 
are an attempt to re-habilitate the khud- 
kasht or resident raiyat of the Bengal Regu- 
lations. Section 20 brings into existence 
a new raiyat called the settled raiyai and 
it provides that every person who, for 
a period of 12 years, whether wholly or part- 
ly before or after the commencement of 
this Act, has continuously held as a raiyat 
land situate in any village, whether under 
a lease or otherwise, shall be deemed to 
have become, on the expiration of that 
period, a settled raiyat of that village.*' 
The different paragraphs of section 20 
made great changes in the Rent Law as 
it existed at the time when the Bengal 
Tenancy Act came into operation ; but it 
is necessary to remember that it is the 
occupation of the land in the village for 12 
years, whether by himself or by his heirs, 
that conferred upon the person the status 
of a settled raiyat. Section 21 provided 
that ‘‘every person who is a settled raiyat 
of a village within the meaning of section 20 
shall have a right of occupancy in all land 
for the time being held by him as a raiyat 
in that village. Now, there is nothing in 
either section 20 or section 31 or in any other 
section of the Bengal Tenancy Act which 
provides that a right of occupancy can be 
acquired either by grant or by contract. 
It was insisted that it is part of the general 
law that a person may make a grant of his 
property if he chooses, and we were asked 
to consider whether there is anything in 
the Bengal Tenancy Act which takes away 
from the landlord the right to make a 
grant of his property in favour of a tenant. 


The reply is that a grant can only operate 
on property in existence and that until 
the right itself is acquired there is no prop- 
erty in the contemplation of law on which 
the grant can possibly operate. In my 
opinion, an occupancy right is inherent in 
the status of the raiyat and is not the 
landlord's to grant. 

In this view the transaction between the 
Raj and Mr. Fox did not operate to bring 
into existence in favour of Mr. Fox a right 
of occupancy in this land; but conceding 
that the status could in law and was in fact 
conferred on Mr. Fox, I do not think that 
there is any warrant for the view that by 
such grant the character of the land was 
changed. There is certainly no warrant for 
this view in the Bengal Tenancy Act. The 
argument proceeds, as it must proceed, 
on the admission that the disputed land was 
initially zerait and was zerait at the 
time when the Bengal Tenancy Act 
came into operation. The whole object 
of the Bengal Tenancy Act was to 
prevent the landlord from increasing the 
stock of zerait land in existence at the time 
the Bengal Tenancy Act came into opera- 
tion ; but there is no indication in the Act 
itself that if, as a result of the bounty 
of the landlord, a person acquires a right 
of occupancy in the zerait land, there is, 
as a consequence of such bounty, the con- 
version of the zerait land into raiyati land. 
It was argued that the Raj purchased the 
land as raiyati land in execution of its de* 
cree against Mr. Fox, That may be so, 
but the effect of acquisition of Mr. Fox's 
right by the Raj was that the entire in- 
terest of the Raj and of Mr. Fox in the 
disputed land became united in the Raj, 
and under section 22 (i) of the Act 
the Raj would have no right to hold the land 
as a tenant but could only hold it as a pro- 
prietor. It is quite true that, ordinarily, when 
a landlord purchases occupancy holdings of 
the tenants he holds them, not as zerait, 
but, to use a term well-known to the 
Revenue Officers, as bakasht ; but that 
is because the landlord is unable to 
show that thj' lands were at any time 
the proprietor's private land; and the 
law does not permit him to increase his 
stock of terait land. But the case is entire-* 
ly different where the lands were initially- 
zemit. It may be that for a time they were 
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^ered from the parent stock; but there 
is no reason whatever why the land should 
not come back to the original stock when 
the proprietor recovers those lands. In niy 
opinion, whenever the question is raised 
as to the character of the land purchased 
by the landlord from the tenant, the en- 
quiry must be directed to ascertain the ori- 
ginal character of the land. If it was ini- 
tially raiya^fland, the landlord, in getting 
khas possession, cannot treat it as his zerait\ 
for to permit him to do so would be to allow 
him to increase his stock of zerait land, 
which it was the object of the Bengal Ten- 
ancy Act to prevent. But where it is 
proved that the land was zerait land with- 
in the meaning of section 120 of the Bengal 
Tenancy Act, the land, on coming into 
the khas possession of the landlord, re-gains 
the character which it once possessed. 
In my opinion, the transaction by which 
the Raj conferred occupancy rights in the 
disputed lands did not have the effect of 
converting the zerait lands into raiyati 
lands. That being so, the defendants 
ha\c not acquired the right of occupancy 
in these lands, as it is conceded that their 
tenancy began with a lease for years. 

I would accordingly allow this appeal, 
set aside the judgment and decree passed 
by the Court below, and give the plaintiff 
a decree for possession of the disputed 
lands with mesne profits and costs through- 
out. 

Kulwant Saliay» J.—I agree. 

Z. K. 

Appeal allowed. 


PATNA mOH COURT. 

Ci/Tn Revision No. 369 of 1922. 
January 18, 1923. 

Present : — Sir Dawson Miller, KT., Chief 
Just ce, and Mr. Justice Foster. 

Rai Bahadur HARIHAR PRASAD SINGH 
— Petitioner 
versus 

Maharaja KESHO PRASAD SINGH — 
Opposite Party. 

Accounts, :>uit for — Duty of Court — Directions 


as to manner of accountings CivU Procedure C'jde 
(Act V of TC)o8), s. 1 15 — Government of India Act 
(5 & 6 Geo. V, C. (>i), 5. 107 — Interlocutory order 
— Revision — Superintendence, powers oj, when to be 
exercised. 

In all cases in which accounts are directed to 
he taken it is desirable that before ordering an 
account to be taken the question of principle 
involving the measure of liability of the defendant 
should be decided by the Court, [p. gi col. 2.] 

It is always permissible to a Court which has 
directed the taking of an account to vary or 
modify the directions already issued by it, if it is 
satisfied that some mistake has been made. 

[p. 91 j, col. 2.J 

Where there is a right of appeal from the final 
order or decree which may be passed in a proceed- 
ing the High Court will not interfere with an 
interlocutory order passed in the proceeding in 
the exercise of its powers of revision or superin- 
tendence unless its interference is necessary on 
th<‘ ground of avoiding irreparable loss. [p. 014, 
col 

Appeal against an order i)assed ])y the 
restrict Judge, Shahabad,on the 17th Nov- 
ember 1922. 

Messrs. P. C. Manuk, B. B. i al, P. C. Rai, 
S, Dayal, P. Dayul, and M . Prasad, for the 
Petitioner. 

Messrs. C. .??. Das, S.M. Mullkh, N.N, 
Sinha and R. G. S. Prasad, for the Opposite 
Partv. 

JUDGMENT. 

Miller, C. J. - This is an application 
on behalf of the defendants asking 
us to interfere under our powers of 
revision or superintendence with an order 
of the District Judge of .Shahahad, dated 
the 17th November 1922. The matter has 
been before the Court on a previous occasion 
when a somewhat similar application was 
made asking the Court to interfere with 
an order made by the predecessor of the 
learned District Judge and the facts of the 
case are set out in the order then made 
which was dated the ist August 1921. It 
is unnecessary, therefore, for me to repeat 
what was stated in the previous order. I 
may mention, however, shortly that the peti- 
tioner is the defendant in a suit instituted 
by the Maharaja of Dumraon to recover 
back a large estate in Burma and also the 
rents and prohts of the estate for a period 
of sornetlung like 20 years. The trial 
occupied many months, hundreds of wit- 
nesses, I understand, wore called and thou- 
sands of documents were put in evidence and 
one of the main points for decision in the 



[* 9*3 


9« INDIAN CASES. 


HARIHAR PRASAD SINGH V. KESHO PRASAD 

siiii wa? ^^]leUler tbe estate belon^jtd to 
the Maliarnja of DuriiTaoii and whether 
the defendant was merely his agent oi 
trustee for the purpose of managing that 
estate or whether the estate belonged to 
rhe defendant. It was found by the learned 
fudge that the plaintiff’s contention was 
light. The defendant was ordered to de- 
liver up the estate and to tender an account 
of his dealings with the property over a 
number of years. The parties applied to 
the District Judge sometime in the early 
part of last year for certain direction as to 
the manner of taking the account. Various 
sums belonging to the defendant himself 
or his father, his preclecessor-in-interest, 
were spent in developing this estate and 
were put into the property. 'Phese were 
ordered to be credited to Inni in taking the 
account. Various rents and profits were 
received by the defendant in the ordinary 
course of his duties as manager or agent 
or trustee, whatever you call him, of this 
estate. Most, if not ail, of these rents were 
receiv^evl in kind and from time to time 
they were converted into money by sale 
of tile paddy or other produce paid by way 
of rent and one of tbe questions for deter- 
mination in taking the account was whether 
the defendant was liable to the plaintiff 
merely for the Cvish equivalent of the pro- 
duce rents at the date when they were re- 
ceived from the tenants or at the date when 
actual sales were made, d'he determina- 
tion of this question would, no doubt, depend 
upon considerations of what were the actual 
terras of the trust or the terms of the defend- 
ant’s employment as manager or agent. 
It was contended, on the one band, that this 
duty ended when he had collected the rents 
and he had no further obligation in the 
matter. It was contended on the other 
hand, that it was, part and parcel of his 
business as an agent of the plaintiff in 
ilurma not merely to collect the rents and 
send the cash equivalent home but to sell 
the produce and for a time at all events to 
re-invesl the price so obtained in further 
development of the property. 

When the matter came before the learned 
Judge upon the application for directions 
he ordered that the Coimnissioiier in tak- 
ing the account should ascertain the actual 
quantity of produce rent received from 


SINGH. 

the 7 unahumd accounts kept by the defend* 
ant, bui in arriving at the cash equiv^** 
lent he should take the sales of the product 
found in what has been called the cash 
account-books and that he should not ascer- 
tain the liability of the defendant by taking 
the actual market priceupen the day upon 
which the produce was actually received 
from the tenants. With regard to certain 
payments made or expenses incurred by 
the defendant in managing the e.state and 
which appaiently he paid out of his own 
pocket the learned Judge, having directed 
that he was entitled to recover them, was 
confronted with the problem as to how the 
expenses for certain years 1904 to 1909 
should be arrived at, because there were 
no books showing the actual expenses in- 
curred during those years. He, therefore, 
directed that in taking the account the 
expenses for those years should be taken 
at Rs. 34,400, because that wras the expendi- 
ture shown for the next preceding year 
before the period during w^hich there was 
a gap in the account-books, and the next 
succeeding year apparently did not show 
any larger sum spent in expenses at that 
time. So far as this matter is concerned, 
it has been contended before us that this 
direction of the Judge really has the effect 
of shutting out evidence, and if there is 
any further evidence upon the record apart 
from the evidence of the actual expenses 
for previous years, that ought to be taken 
into account by the Commissioner in 
arriving at a proper figure for those years. 
The question is obviously a difficult one 
in the absence of any direct evidence and 
in any case can only be arrived at by some 
rough and ready method of calculation ; 
but in order to meet any difficulty or any 
grievance that the defendant may have in 
this matter Mr. Das on behalf of the plain- 
tiff has very properly consented to allow 
the Commissioner in taking the account 
to refer to any further evidence there may 
be at present on the record and if the Com- 
missioner can from that evidence aixive at 
any more satisfactory method of determin- 
ing the expenses for the years in question 
he shall be at liberty to do so. We were 
further asked to say that the defendant 
should also be entitled to have an adjourn- 
ment of this enquiry in order to get further 
documents from Burma which, it was said, 
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mii^ht ami piol.abiy would throw some tur- 
tht-r light on the question. Speaking tor 
mxself and having regaid to the course 
which this case has taken, I should ceitainly 
have been disinclined even if I had the power 
to make anv such order as that, because 
it appears that on previous occasion*? appli- 
c/itions were made for further ard better 
discovery of dtjC!imeiUs in the defendant's 
possession. Orders were made and finally 
an order was passed that the account should 
be taken upon the documents then upon 
the record. That was after the defendant 
himself had sworn in an affidavit or after 
an affinlavit had been sworn on behalf of 
the deiendant that there w^ere no ii-ore 
documents in his possession. Kut the 
learned Counsel for the plaintiff has gone 
further and he has stated that he will not 
object to a letter written from lluima by 
Lallu Kani I’ande to the Deputy Commis- 
sioner of Taungoo dated the i6th May iqo8 
being used bv the Commissioner for wlict 
it is worth in ariiving at a decision upon this 
question of the expenses, just as it it were 
one of the documents alieady on the record. 
That is, T understand, the main dociuncnt 
wdiicli the defendant wished to jrocure 
from Burma. It will not be necessary, of 
course, to prove the document fonually. 
It will be taken as if it bad been written by 
the person who wrote it but whet her, even 
issuming it proved, it is of any evidentiary 
Vilae or not, or to what extent, will be a 
nr.lter entirely for the Commissioner to 
liecide. 

Tile onlv other question is that which I 
have already inlimaied which 1 elates to the 
defendant's liaHlity to account, that is to 
fay, whetl’.er be is liable to pay as the cash 
equivalent of the produce, rents their value 
at the time when they wx^rc actually collected 
or at the time when the grain was sold . On 
the previous occasion, where exactly the 
same question came before us, we refused 
to interfere iu revision mainly upon the 
ground that it could not be said that the 
knrned Judge had in any way refused to 
exercise a jurisdiction or had exercised a 
jurisdiction with any inateiial irregularity. 
But in considering the question of whether 
we ought or (night not to interfere under 
our ])ovrers of superint-ndcuce we pointed 
out that, wdiereas in ordinary circumstances 
the liability oi an agent or trustee might 
58 


be 10 account only for the value of thf' 
dnee r.l the dr lc at w I nch it was received, 
there might be in the particular circum- 
stances of this casp a liability to account 
lor the actual sums whh'h had been receiv- 
ed by the sale of the p!:,chicj rent at a later 
period, and, llierefon^ we were not satisfied 
upon the evidenev before us that the letirned 
Judge had arrive:! at a wrong conclusion 
upon this matter. It was intimated at 
that time that the evidence would iu fact 
show that the liab-ility of the delend'^ml: 
was the larger liability, that is to say, the 
liability to account for the actual sums 
received for the produce rent. We pointed 
out at the same time lhat not only in 1his 
ca-e but in all cases it is desirable that, 
before ordering an account to be taken, the 
question of princi])le involving the measure 
of liability of the defendant should alv\ays 
be decided and whether tlie learned Judge 
in this particular case had given his atten- 
tion to this particular point or not was not 
very clear upon the judgment. At all 
events he had not specifically mentionevd it. 
We further pjointctl out lhat it was aU\ays 
permissible to tJje learned fudge to vaiy 
or modify the diicclions already given if 
he should bf‘ satisfied that some mistake 
had been made, but we expressiy refiaincd 
from interfering, cither under our power* rf 
revision or under our i^owxts ol snperin- 
lendcnce. It is perliaps quite unnecessary' 
to Hvid that if any mistake has been made 
in the present case it can be set right upon 
appeal, but I am not satisfierl upon tlie 
material pl.-iccd before me, nor do I think 
upon that material we could come to any 
saiisiacioty decision, that the learned Judge 
was wrong in estimating the liability of li e 
defendant. At that lime when the pre- 
vious order was made the account had not 
taken place and, although we refrained from 
inteifering under our powers (‘f superintend- 
ence, wx were certainly iinptossed by the fact 
that if it could he clearly shown that the 
learned Judge had gone wrong, which we 
diwl not think had been proved in the case 
before us, but it it could be proved, then 
there might perhaps be some ground for 
iuLcrtering under our powers ol .superintend- 
ence, because a long and expensive enquiry 
would take place which, it the Judge were 
wu eng, would necessarily be eirtiicly thrown 
away and would have to take place again. 
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Ifi the present case this application arises 
out of a subsequent petition ijlaced befoie 
the successor of the learned District 
asking him in effect to re-consider tl\e matter 
and alter the directions given Ly 
his predecessor. The learned Judge, as 
appears from his judgment, had before 
him exactly the same arguments as had 
been urged before his predecessor and, vs hilst 
he considered that he had authority to issue 
directions of a supplementary character 
or to modify or revise previous directions 
where the alteration involved no change 
of Tjrinciple or in cases where it could be 
shown that the directions were obviously 
based upon some misapprehension of fact 
or were deiective in other respects, never- 
theless declined to interfere, and one of the 
main giounds no doubt which influenced 
him in refusing lo interfere w^as the ground 
that no fresh argument had been adduced 
before him in addition to those which had 
been urged before his predecessor. It did 
not apjiear to him that his predecessor in 
making the order which he had iimde had 
been influenced by aii}^ misapprehension 
of fact. Had it been so, it is quite possible 
that the learned J udge might bave interfered. 
He further took the view that it would be 
wrong at that stage to interfere, because, as 
matters stood, the Commissioner who had 
been engaged upon this task since the i>revi- 
ous May (the order was made in November) 
was at that time nppioacliing the comple- 
tion of his task and be refused to interfere. 
It is quite clear further from the learned 
Judge's decision that the j^oint was argued 
before him as to the proper method of 
assessing the cash value of the produce rents. 
It does not appear from that judgment nor 
has anything been said in argument before 
ut to the effect that any further evidence 
was placed betore the Judge in order to 
show that his predecessor, Mr. James, had 
misapprenended the scope of the defendant's 
duties, that is to say, so far as they affected 
his liability to account not merely for the 
cash value of the produce at the date of 
receipt but for the cash value at the time 
of tne actual sales. It was open to the 
parties, had they chosen when they went 
before the leuined Judge on the second 
occasion, to pat before lum such evidence 
as faere might be available on the record to 
show that Mr. James, the predecessor 0,1 the 


learned District Judge, had misapprehended 
the situation, but apparently nothing of 
the sort was done. 

We are now asked in the present appli- 
cation to set aside or vary or modify that de- 
cision. As already stated, we refused on the 
last occasion to interfere in any way in revi- 
sion ; nor did we think +hat our powers under 
section 115 of the Civil Procedure Code 
entitled us to do so in the particular circum- 
stances of the case. The only question, as 
I have stated, was whether we ought to 
interfere under our powers of superintend- 
ence, but not being satisfied that the learn- 
ed Judge was wrong we, therefore, refrained. 
But in the present application not only 
has it not been showm by anything further 
which has been brought to light that the 
learned J udge was wrong but the circum- 
stances are now such that if we were to 
interfere and order the account to be taken 
upon an entirely different basis it seems to 
me that we should be bringing about that 
very evil which by an order made under 
our powers of superintendence we ought to 
endeavour to obviate. There is no reason now 
why we should interfere on the ground that 
any irreparable loss will be incurred b}’ the 
parties if the Commissioner is allowed to go 
on and take an account On the previous oc- 
casion this was urged, (m the preseur ocec- 
sioii it has also been urged in the ground set 
out ill the petition for oiii inlcrfcierict hr' 
in fact the account has practically come t<'/ 
a terminatiLni and, thcreh^re, having regard 
to the fact that where there is a right of 
appeal the Court, even if it thought that 
the order complained of was not right, would 
not interfere unless its interference weie 
necessary on the ground of avoiding iire- 
parable loss, it follows that the whcle 
foundation upon which the defendant s 
case rests no longer exists. It was urged, 
however, by Mr. Manuk uu behalf of the 
defendant that, apart altogether from this 
question of avoiding unnecessary delay 
and expense, there is another aspect of the 
case which ought to be taken into consider- 
atioiu His contention, one which by the 
way is not urged as one of the grounds upon 
which wc ought to interfere, is this, that 
if the account is taken according to the 
method laid down by the learned Judge 
then he will bave to pay or rather he will 
be liable to pay a verj’ much larger stun 
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amounting to some lakhs of rupees than he 
would be liable for if the account is taken 
according to the principle for which he con- 
tends, and, therefore, that if he should wish 
to appeal from the decision eventually 
come to he will have to give security for 
a very much i larger sum than would other- 
wise be the case. He even goes so far as to 
suggest (about this we have no means 
of coming to any definite conclusion) that 
the result would be that his; client* would 
be ruined and, therefore, would be entirely 
unable to find funds for prosecuting his 
appeal. As alread3" stated, this is not one 
of the grounds upon which he relied in his 
petition ■ find it is not' one which commends 
itself’ to me as a reason tor interfering and 
exercising our powers i;*f superintendence 
even in^a case where he should hold the 
opinion that the learned J udge had arrived 
at a wrong conclusion. My reason for 
saying that is, that it would be quite im- 
proper to lay down any such rule because 
in every case or in nearly every case exactly 
the Same principle would apply. Wher- 
ever a Judge goes wrong the lesult always 
is that one party or the other against w'hom 
his decision may operate incurs in the end 
a larger liability than he otherwise would, 
and I confess that I have never heard ot 
any such argument being put forward in a 
case of tliis nature uor is there any decision 
which, in my opinion, would entitle us to 
take this matter into consideration. More- 
over, betore we arrive at a point at which 
this consideration becomes necessary at 
all, we must »>e satislied that ilie learned 
J udge was wrong in arriving at his conclu- 
sion, as to the extent of the defendant's 
liability. As already stated, I am by no 
means satisfied upon the materials which 
have been put before us that the liability 
of 'the defendant iu this case was merely 
to account for cho actual market cash value 
of the produce lent at the date when he 
received it. That is a matter wliicn will 
h^ve to be determined upon consideration 
of possibly many documents and much evi- 
dence which is not now before us and it is a 
matter which could be considered in the 
event of an appeal, when the matter comes 
before the Court in appeal and all the docu- 
ments' arii all the evidence are before it 
which will place the Court in ;i position to 
arrive at a aeanifce conclusion upou^ tnis 


matter. It is suflficicot to say that at pre- 
sent I am not satisfied tiiat the foundation 
of any c.ise has been made which would 
entitle us to interfere either under our power 
of superintendence or under our powers of 
revision. 

One point 1 ought to notice before con- 
cluding my judgment is this that it was 
stated that neither Mr. Janies nor Mr. 
Kingsford had really given his mind to the 
legal aspect of the case and, there^^ore, the 
matter ought to be seni back to be re-heard 
by the lower Court with directions to con- 
sider this question of the liability of the 
trustee in the particular circumstances of 
the case. I do not think that it has been 
shown that either of these judgments, 
although thev do not state in precise terms 
the legal proposiliem as it has been argued 
in this Court, are defective by reason of 
any f .ailure to deal with the ([uestions which 
were placed before the Judges. The plain issue 
between the parties was whether the liabi- 
lity was for the value of the produce rents 
at the date when they were received or for 
the cash equivalent at the date when they 
were sold and this matter was clearly 
argued on both sides. It was prominent in 
the minds of the learned Judges on both 
occasions and, although they do not deal in 
terms with the legal principle involved or do 
not say that they determine exactly what 
the nature of the liability is in all respects, 
they do not arrive at a conclusion that the 
liability was to pay according to the cash 
actually received by the sales and I am not 
satislied, although on the previous octasion 
1 had some doubt as to whether this matter* 
had been prominent in the mind of the. 
learned luJge w'hen he came to his decision^ 
that the matter w-as not in fact dealt* with 
by them. They have decided it, and if 
they have decided it wrongly that is a matter 
which could be set right in appeal. and no 
ground, in iny opinion,, has been made out 
fox interfering in revision. 

We were asked to order that an alterna- 
tive account should be taken. I can see 
no reason why we should order such an 
account. Kven if an alternative account 
may be useful in the event of the- decision 
being overruled in appeal, still we should 
never order an alternative account to be 
made iu anticipation of an appeal beirig 
successful. When that occasion arises ana 



'[ 19^3 


gtG 


IONIAN CASES. 


RAMKSHWAR SINGH V. NARENDRANATH DAS. 


wlieu tie appeal is (leterrniiied there 
will then he plenty of time to consider the 
q lies Lion of an alternative account or ac- 
counting in a dirterent manner, should tne 
Court consider that the pr^^sent account is 
wrong- In niy opinion this apjdication 
should be dismissed with costs. Hearing 
fee Rs. 200. 

Foster, J.— 1 agree. 

z. K. Appheation dismissed. 


PATNA HIGH COURT. 

First Ci\^ie Appeals Nus. 96 and 1O8 
or 1919. 

January 3, 1923. 

Present: — Sir Dawhon Miller, Kr., Chief 
Justice, and Mr. Justice Foster. 
Maharajadhiraj Sir RAMKSHWAR SINGH 
BAHADUR or DARBHANGA— 
Pr.AiNTirr — A ppeedant 
vsrsu'i 

NARKNDRANATH DAS and others— 
Defendants — Respondents. 

Principal and assent — Smt for damages — Smt for 
recovery of money — Suit for accounts — Agent and his 
representatives, liMliiy of — Limitation applic Mo — 
Limitation Act {IX of iqo8), Sch. I, Arts. 02, 
$0, 90. 115. 

. Tlie representatives of a deceased fis^cnt are not 
liable to render an account in the sense in which 
the agent, had he lived, might have been cailrd 
upon to do so. The liability to rcUvUi accounts 
is a personal one attaching to the agent and cannot 
be enforced against his heirs [p. 920, col i.j 

If, however, the principal can prove that he 
has suffered loss owing to tne defalcation or breach 
of duty of cne agent, the heirs woLild be liable to 
the cKtent ot the assets of the deceased agent in 
their hands for the loss occasioned to the principal. 
The burden of proof in such a case rests upon the 
principal, [p. 920, col. i ] 

A suit against the representatives of a deceased 
ageut to recover damages for loss occasioned to 
the plaintiff by reason of a breach of duty by the 
deceased agent is governed by Art. tis of 
Schedule 1 to the Einiitation Act, and limitation 
begins to run from the date of the alleged breach, 
[p. 920, col. I.] 

A suit against the ropre.scntatives of a deceased 
agent to, recover monies received by the latter on 
behalf of the plaintiff and not accounted lor is 
governed by Art. 62 of Schedule J read v/Uh 
lection z of the Limitation Act. [p. ^20, coJ. 2,j 


Ram Hari KatM.i v RoIva^I Kanta Chahravarty, 
67 Ind. Ca** 35 C. J,. J.jjc; (1922) A. I. R.. 

(C.) 499, approved. 

A suit by a principal against his agent for the 
recovery ol monies received by the latter on behalf 
of the former and not accounted fur is governed 
by Art. 80 of Schedule I to the Limitation Act. 
Where the agency is continuous limitation for such 
a conmences to run from the date on whi.h 
the agent refuses to account ior the monies, [p. 9-1, 
c.l ..] 

A suit by a principal against an agent to recover 
damages for loss occasioned to the piincipal by 
the negligence or breach ot duty of the agent is 
governed by Art. 90 of vSchednle 1 to the Limita- 
tion Act, and limitation for snch a suit comuicncc's 
to run from the date when the neglect or breach 
becomes known to the principal, [p 92 1 , col. i.] 

Articles 89 and oj of Schedule J to the Limita- 
tion Act do not apply to suits by a principaf 
against the representatives of a deceased agent. 
LP 920, col. 2.] 

Appeals from a decision of the Additional 
Subordinate Judge, Darbaungi dated the 
22nd M.irch 1919. 

Messrs. Sultan Ahimd, P. N. Sinhz and 
Mnvari l^ra^ud. for the Appellant 

Mr. C. C Da:s, for the Respondents. 
JUDGMENT. -These two appeal.5. 
numbered respectively 9O of 1919 and ibS 
of 1919, arise out of tv/o suits which were 
tried together before the Additional vSiib- 
ordinate Judge of Darbhatiga and dismissed 
by him on the 22nd March 19.19 Appeal 
No. qi) arises out of vSuit No 470 of 1917 
and AppealNo. iGSarists out of Suit No. 471 
of 1917. 

Tne plaintiff, who is the appeUant in 
each case is the Maharajadhiraj a cf Dar- 
bhanga. The defendants in the hist suit 
are N.arendranath Das aud hi? seven brotHeis 
wno are sued as the heirs and legal represent- 
atives of their deceased father Kishundban 
Das who, during his lifetime, practised as 
a Pleader and was for 30 years the appellant's 
retained Pleadei at Madhupura and had the 
conduct aud management ot ttia appellant's 
law suits in that Sub* Division. 

The claim in the first suit is to recover 
a sum of Rs. 6,150-14-9 together with 
interest from the assets of their deceased 
father in the hands of the defendant? on 
account of the neglect, misconduct and 
breach of duty of their father and for an 
account of the amount misappropriated 
by him and the losses occasioned to the 
piiiiitifi by such neglect, misconduct and 
bieich ot. duty, and tor paymept by the 
deieudants of the said sum of Rsi 6^x50*!^*^ 
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or ’^uch othar sin tba C^irt niiy think 

fit. 

Tlia dafeiixat in the aecotid suit is Naren- 
drxiatli Dis, tli? e 7 Jasc sdu of Kisliundlian 
Du, wax, 01 [I’.s fxtiiar’s daxth in Ai:?ust 
19C3, si::a5lal hin ratiinaJ Pleader to 
the plxiitiil at Mxi'iipira. The nature 
of tha cliln in this cisa siT»ilar to that 
in t'lf oh'ur thxt the ne^li'^ence, 

muexiliet aii brei:h of d ity allejjed ate 
taxse of the S)i hln^eU dirin; tlie time 
w'xei he wu the phiitifif's Plexler and the 
an>ixt fWinei is R,. 4,3h^I2-9. 

The claim in eieli case is divided into 
t;vo heads, the items of which are set out 
in detail in vScLedules i and 2 of the plaint 
in each case. The claim under the ist 
schedule is based upon the allegation that 
certain sums payable to the plaintiS under 
decrees obtained by him in rent-suits against 
his tens ’its were realised or withdrawn 
from Court by the Pleider in the ordinary 
coarse of his duties and ware not accounted 
for in the accoiats rendered by him. The 
clii n 5 filling uiiier the second Schedule are 
bisad on the alle^xtion that certain other 
decrees obtained by the plaintiff against 
his teiants were allowed to become time- 
barred by rex^xn of the neglect of the Pleader 
to present in time applications for their 
esecution. 

The defence is practically the same in 
each case. It is admitted that the Pleader 
in each case was engaged under a general 
retainer and paid a monthly salary by the 
plaintiff, but it is denied that he was the 
plaintiffi*s agent as alleged. It is further 
pleaded that one Tariui Prasad Das was 
the plaintiff’s law agent at Madhupura and 
tnit it was he who received all monies out 
of Court or from the judgment-debtors, 
and that it was h»s duty to remit them to 
the plaintiff’s sub-mxnager at the various 
circle ofices concerned, and that the duty of 
keeping the accounts rested with the law 
agent. It is denied that the Pleader had 
any duty to realise or receive such sums 
or to remit them to the circle officers or 
that such sums were in fact ever realised 
by him or that he undertook any duties 
other than those of a Pleader. It is denied 
that the Plei:l.^r had any liability in connec- 
tion w'th t'le execution of decrees except 
in cases where he was instructed to apply 
fpt* execution and that, in such case, a 


verlded petition was sent to him for that 
pirxxse and whenever that was done the 
petitio’u was duly presented. The liability 
tx sub nit accounts is denied and it is pleaded 
thit if the Pleader was ever liable to submit 
accounts such accounts have been duly 
reilerel. The alleged loss to the plaintiff 

deiici and it is pleaded that if any loss 
occurrel, as alleged, it was due to the 
n^gligx ice. default or misanpropriaton of 
tie said Ta ini Pirsad Das and other ser- 
vants of th? plaintiff. Tt was further 
phil?d in each case that the claim is 
birred by limitation. 

The learned Additional S>ubordinate Judge, 
before whom the case came for trial, in a 
careful and lucid judgment considered at 
length the evidence and dealt with all the 
issues. Most of the issues were common to 
both cases and he dealt with them together 
b it where they related to one of the suits 
oilv he dnlt with them separately. With 
regard to the first suit, in which the heirs 
of Kishundhin Das were defendants, he 
found that they, as representatives of their 
father, were not liable to render accounts. 
He also found that, in so far as that suit 
was one for monies received or for damages 
for negligence, it was governed by the three 
years' rule of limitation under Art. 115 of 
the First Schedule of the Limitation Act 
and was time-barred, having been brought 
more than three years after the death of 
Kisliundlian Das, who died on the 20th 
August 1913. the suit having been instituted 
on the 2nd August 1917. He further held 
that ill both suits the Pleader incurred no 
liability for failure to institute execution 
proceedings whereby decrees became time- 
barred, as the institution of such proceedings 
was not a matter in which the initiation 
rested with the Pleader, but was with the 
plaintiff or his authorised agents in that 
behalf. He also found that proper accounts 
in both cases had been duly rendered and 
the defendants could not be called upon 
to render fresh accounts. As to the sums 
claimed under Schedule i of the plaint in 
each case for monies received by the Pleader 
for the use of the plaintiff, he found that the 
claim had not been proved. On the question 
of limitation in the second suit, he found 
tliat Art. 89 of the Limitation Act govern- 
ed the claim arising under Schedule 1 cf the 
plaint and that it was not time-barred 
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He found that Art. 90 of the Limita- 
tion Act governed the claim arising under 
the second schedule of theplaint. Hefurther 
zoand upon the evidence that the plaintiff, 
or his officers who had responsibility in the 
matter, had knowledge that the decrees 
became time-barred as soon as that event 
happened in each case, and, therefore, under 
Art. 90 of the Limitation Act, the claim 
was barred in respect of any alleged negli- 
gence or misconduct hi failing to execute 
decrees which took place more than three 
years before the institution of the sut. 

The plaintiff has appealed in both cases. 
The questions which have been raised for 
decision on appeal are, (i) whether the claim 
in either of the suits is barred by limitation 
and which of the Articles in the First Sche- 
dule of the Limitation Act apply, (2) whether 
the defendants in either suit are liable to 
render accounts, (3) whether the defendants 
in either suit are liable in damages for negli- 
gence of the Pleader in allowing decrees to 
become time-barred, (4) whether the Pleader 
in either case actually received the sums 
or any of them set out in the first Schedule 
cf the plaint for the plaintiff’s use, (5) whe^ 
ther, assuming there was no actual receipt 
of the money by th"3 Pleader, he was never- 
theless responsible for the due transmission 
of the sums received by Tarini Parsad Das 
to the plaintiff’s circle offices, and (6) whether 
any sums so received were not remitted to 
the plaintiff’s circle offices. 

Before dealing with these questions in 
detail it is desirable to state shortly some of 
the circumstances under which the claims 
arise. Kishundhan Das, the father of the 
defendants, was for 30 years, until his 
death on the 20th August 1913, the letained 
Pleader of the Darbhanga Raj at Madhupura 
-Sub-Divisional head^quarters and was paid 
a monthly salary of Rs. 40 for his services. 
He was succeeded by his son Narendranath 
Das whose appointment was confirmed on 
i he 30th August 1913. The professional 
work entrusted to the Pleaders consisted 
.mostly in rent-suits. The Sub -'Division of 
Madhupura was divided into 4 circles: 
'Naredigar, Jahanjharpur, Birnagar and 
Ahirns. For each of these circles there was 
a circle office in charge of a sub-manager 
of the Raj assisted by a law clerk. The 
-Pleader carried on his business in a room 
Rented by the Raj for that purpose. This 


room happened to be in a house belonging 
to the Pleader but not at his residence. 
A Raj mukarrir, appointed and paid by the 
Raj, was provided to act as the Pleader’s 
clerk. The scope of the duties of the Pleader 
and the mukarrir is a matter in issue in the 
suit. During the period with which these 
suits are concerned the mukarrir under the 
Pleader was Tarini Prasad Das. All monies 
realised in the suits instituted by the plaintiff, 
which were very numerous, were remitted 
from the Pleader’s office to the office of the 
circle whose business it was to receive them. 
Sometimes decretal money was paid out 
of Court by the tenant defendant but more 
usually the suit proceeded to execution and 
the decree-holder’s dues were either deposited 
in Court or realised by sale. When money 
was deposited in Court by the judgment- 
debtor an application for a payment order 
signed by the Pleader was presented to the 
Court by Tarini Prasad. A payment order 
directing the Treasury to pay the amount 
deposited was then issued by thj Munsif 
to Tarini Prasad who obtained thereon 
the signature of the Pleader acknowledging 
receipt from the Treasury. Armed with 
this order, signed by the Pleader, it was 
Tarini Prasad’s business to present it at the 
Treasury and draw the money. It was 
also his business to enter in the account- 
books kept by him such sums as were so 
withdrawn. From time to time, generally 
about once a month, sometimes more often, 
the suras realised either by withdrawal 
from Court or trom the judgment-debtors 
out of Court were sent to the circle office 
concerned together with a vhalanm duplicate- 
showing the details of the sums received 
during the previous month or whatever the 
period may have been since the last remit- 
tance. One of the ckalans was kepi at the 
circle office, the other was signed by the 
sub-manager or the officer responsible and 
returned to the Pleader’s office as an acknow- 
ledgment of the receipt of the money. 
These ckalans were kept i triplicate and 
it was the business of Tarini Prasad to keep 
them. They were printed forms k“pt in 
a book, the first one being letained in the 
book as a counterloil and the other two 
detached and sent to the circle office when 
filled up as already stated. In addition to 
the CAa/an Register, a register of cash account 
was also kept sit the Pleader's office. This 
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Cash account appears to have been concerned 
primarily with the different items of ex- 
pcrnditure made by the Pleader out of sums 
sent to him from time to time for defraying 
out of pocket expenses in connection with 
suits in which he was engaged. Under 
the rules laid down for the guidance of law 
officers and others it was the Pleader’s 
business to keep the cash account as appears 
from r. 6 (See lixhibit A and Schedule F 
attached thereto). It was also the duty of 
the karpardaz attached to the Munsif’s 
Court to keep a monthly register of cash 
accouni circle by circle. This appears 
from r. 7 and Schedule G of the rules. 
Although Tarini Prasad Das has been 
referred to as a muharrir, there was no other 
karpardaz attached to the MunsiPs Court 
at Madhupura and he appears to have 
carried out the duties assigned by the rules 
to the karpardaz there. It is not very clear 
whether two cash accounts were kept or 
only one, but, liowever this may be, the 
accounts were in fact kept by Tarini Prasad. 
It is not suggested that the remittances 
sent to the Pleader for the purpose of making 
disbursements in the cases conducted by him 
were not all properly accounted for and no 
question arises with regard to such sums. 
The monies received out of Court, however, 
or otherwise paid by the judgment* debtors I0 
Tarini Prasad, appear to have been ente ed 
in the cash account already mentioned and 
this was periodically countersigned by the 
Pleader on being presented to him by Tarini 
Prasad. It is the defendants/ case that he 
signed this book merely because the disburse- 
ments for which he was responsible were 
entered therein, and that his signature 
was not necessary for, and had nothing 
to do with, the entries relating to sums 
received out of Comt or from the judgment- 
debtors, a matter which hj contends was 
entirely in the hands oi Tarini Prasad. 
In addition to signing the cash reg^'ster, 
it appears that the Pleader from time to 
time, as the cha^ans for money received 
from the judgment-debtors were forwarded 
to the circle office, signel a certificate to the 
eflect that all monies r;iceived during the 
past month had been duly forwarded to 
the circle office. The plaintih contends 
that the signi. g of this certificate cast a 
duty upon the Pleader to see that all monies 
actually received by Tarini Prasad from 


the judgment-debtors or out of Court were 
duly forwarded. 

When it was necessary to apply to the 
Court for execution of a decree the circle 
officers concerned with the matter would 
send to the Pleader's office a verified applica- 
tion for execution bearing tbe signature 
of the sub-manager. On receipt of this 
at the Pleader's office it was countersigned 
by the Pleader and presented in Court 
to be filed by Tarini Prasad. It is not the 
plaintiff's case that any such applicatloiiS 
sent were not duly presented but it is 
contended that it was the Pleader's business 
to remind the plaintiff s agents at the various 
circle offices that a decree was about to 
become time-barred and that an application 
for execution should be sent to him for 
filing. 

On the 8th May 1915 Tarini prasad, who 
was then under orders of transfer to another 
place, disappeared. Certain officers of the 
Raj were deputed to make an enquiry and 
the whole of the accounts of the sherista 
were overhauled. The result of this was that 
on the 29th June 1915 Abdul Wajid, a 
circle law clerk of tbe plaintiff, was deputed 
by the Raj to lodge a petition of complaint 
against Tarini Prasad charging him with 
misappropriation. Tarini Prasad surrender- 
ed and was committed to the Sessions. 
In the meantime his duties as muharrit 
at the Pleader’s office were taken over by 
Jang Bahadur. Tarini Prasad was tried 
in December 1915 and was acquitted in 
J anuary following. The prosecution having 
failed, Narendranath Das, the defendant, 
on the 20th July 1916 was called upon to 
submit accounts. On the 31st July he 
refused to do so disputing his liability to 
account and stating that all the accounts 
had been duly rendered and were in the 
possession of the Raj. It appears that a 
few days earlier, on the 15th July 1916, 
Narendranath Das had tendered his resigna- 
tion as Raj Pleader but he in fact ccntinueci 
to act until the 30th January, 1917 when hiiL 
office terminated. Both the present suits 
were instituted on the 2nd August 1917. 

With these preliminary observations we 
piopose to deal with the points raised in the 
order mentioned above. 

The first point relates to the question of 
b'lritation. With regard to the claim in 
the first suit the defendants are sued as 
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legal representatives of their deceased father. 
It is, we tliink, well established that the 
representatives of a deceased agent arc not 
liable to render an account in the sense 
in which the agent, had he lived, might have 
been called upon to do so and this was not 
disputed by the learned Government Advo- 
cate on behalf of the appellant in argument 
before us. The liability to render accounts 
is a personal one attaching to the agent 
and cannot be enforced against his heirs. 
This does not mean, however, that the heirs 
must necessarily escape liability altogether 
for the defalcation or breach of duty of the 
agent if the principal can prove that he has 
suffered loss thereby. The suit is so framed 
as to include a claim for sums received by 
the agent for the use of the plaintiff, and for 
the loss occasioned to the principal by reason 
of the defalcation and breach of duty of 
the agent and, to the extent of the assets of 
the deceased agent in their hands, the heirs 
would be liable. The burden of proof, 
however, in such a case, rests upon the 
plaintiff. It is unnecessary, however, for 
the purposes of the first suit to consider 
to what extent, if at all, the plaintiff may 
have made out such a case, because, even 
assuming that such a case could be CvStablish- 
ed, in our opinion any cause of action which 
the plaintiff may have had became time- 
barred by limitation before the suit was 
instituted. It is conceded by the appellant 
that the claim for damages for breach of duty 
by reason of allowing the decrees to become 
time-barred is covered by Art, 115 of the 
First Schedule of the imitation Act which 
prescribes a limitation period of 3 years 
from the date of the breach of contract. 
As the breach alleged in the first suit must 
have occurred during the lifetime of Kishun- 
dhan Das, it follows that the suit having 
been instituted more than 3 years after 
his death the claim cannot now be enforced. 
This covers the items set out in the Second 
Schedule of the plaint. But it is contended 
that the claim for monies received by 
Kishuudhan Das and not accounted for 
is not covered by any specific Article in the 
Limitation Act and, therefore, comes under 
the residuary Art. 120 which governs 
suits not otherwise provided for and allows 
six years from the date when the right to 
sue accrues. If the three years* period 
applies it is conceded that the suit is barred. 


It is contended by the appellant, and not 
disputed b}’^ the respondents, that A^ts. 
89 and 90 of the Limitation Act which relate 
to suits by a principal against his agent 
do not apply to suits against the represent- 
atives of a deceased agent and those Articles 
need not be considered. The respondents, 
however, contend thnl cither Art. 62 
or Art. 115 is applicable. Both these 
Articles provide a three years* period of 
limitation, and if either of them applies the 
suit is barred, as Art. 120 would in that 
case have no operation. Art. 62 is for 
money payable by the defendant to the 
plaintiff for mmiey received by the defendant 
for the plaintiff’s use and the period of 
3 years begins from the time when the 
mone}^ is received. If the commencement 
of the period is to be taken as the date when 
Kishundlian Das received the money, assum- 
ing he ever did receive it, or even at the 
date of his death, when the defendants 
succeeded to their father’s estate, in eilher 
case, the claim became time-barred before 
the suit WPS instituted. The appellant 
argues that Art. 62 can have no applica- 
tion, as the suit against the defendants 
is not for money received by them for the 
plaintiffs’ use at all, they having received 
as part of the assets of their father’s 
estate and not for the use of any one except 
themselves. In ether words, they never 
received it at all in the sense intended in the 
Act. If th? Article had stood alone wx 
think there w^ould have been some force 
in this argument, but section 2 of tl:.-^ Lhnita- 
tion Act provides that, unless there is any- 
thing repugnant in the subject or context, 
“defendant” includes any person from or 
through whom a defendant derives his 
liability to be sued. Read in the light of 
section 2 Art. 62 would include a claim 
against the present defendants for money 
received for the plaintiff’s use by them or 
their father through whom they derived 
their liability to be sued and v/e consider 
that this Article applies. This was the 
opinion taken by Mr. Justice Greaves of the 
Calcutta High Court in Ram Han Kapali v. 
Rohini Kania Chakravariv (tL where certaiti 
decisions of the Allahabad High Court to 
the contrary effect w?re either distinguished 

(i) 67 Ind. Cas. $43 j 33 C L. J. 330; (1932) 
A. 1. R. (C.) 499. 
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:>r not followed. In our opinion the decision 
jf Greaves, J. was right. We further consider 
that, even if Art. 62 should not be applic- 
able, the case is covered by Art. 115, 
which provides for a suit '' for compensation 
for the breach of any contract, exprCvSS or 
implied, not in v/riting, registered and not 
herein specially provided for. ” The liability 
to remit the sums received arose out of 
contract and the failure to do sO; if any, was 
a breach of contract and it is for that breach 
that the suit is brought. It follows, there- 
fore, that in our opinion. Appeal No. 96 of 
1979 ia time-barred and for this reason, 
if for no other, the appeal should be dis- 
missed with ccists. 

With regard to the second suit, No. 471, 
in our opinion, Art. 89 applies to that 
part of the claim which falls under Schedule 
I of the plaint. That Article provides for 
a suit for a principal against his agent for 
moveable property received by the latter 
and not accounted for. The application 
of this Article is not disputed. The only 
question argued before us was when the 
period began to run. The learned Counsel 
for the respondents'? argued that each case 
in which the sums were received was a 
separate subject of agency, becau.se a separate 
vakalainama was given to the Pleader in 
each case, buL it is common ground that the 
defendant was appointed to the post of 
Raj Pleader, which his father held before 
him, in August 1913. It seems to us that 
the appointment involved a continuous 
and comprehensive agenej^ and the vakalat- 
n%ma$ that passed from time to time from 
the plain tii 7 to the defendant were merely 
incidental to that agency and the period 
began to run from the 31st July 1916 when 
the defendant refused to render accounts 
and the suit is not time-barred. 

With regard to the claim arising under the 
second Sctedule of suit No. 471, this appears 
clearly to be covered by Art. 00 of the 
Limitation Act which provides for other 
suits by principals against agents for neglect 
or misconduct, and the period of three years 
runs from the time when the neglect or 
misconduct becomes known to the plaintiff. 
Here again the application of this Article 
was not disputed, the only point at issue 
being a question of fact, namely, at what 
time the p'.aintifT had I: ac //ledge of the 
misconduct of the Pleader. Upon this 


question the appellant's contention was that 
he first obtained such knowledge on the 
7th January 1916. This contention appears 
to us to rest upon no foundation of fact. 
It has not been explained what happened at 
that particular time to bring the defendant's 
neglect to the knowledge of the plaintiff. 
The learned Additional Subordinate Judge 
has shown that Ihe plaintiff had ample 
means, of knowledge, if not at the time, at 
least very shortly after each of the alleged 
delinquencies. The respondent points to 
what we consider conclusive evidence show- 
ing that the agents and officers of the appel- 
lant had exactly the same information as 
the Pleader as to when decrees bad lapsed 
by failure to apply for execution. They 
had duplicate Rent Suit Registers whicli 
showed the progress of every case under 
trial, appeal or execution. The accounts 
were sent in at least once a month accom- 
panied by a tabular statement in Ihe form 
of a chalan showing details wf the cases in 
which the money had been paid. The 
accounts of the Pleader .s office were subject 
to regular periodical checking and the 
circle law agent had the duty of comparing 
at frequent intervals the circle accoimls 
with the accounts and records of the Pleader’s 
office. M oteover , the sub-manager had estate 
officers in every village under his control 
and would surely hear of any delay in realis- 
ation of rent-deciees by execution. It is 
unnecessary to pursue this question furl her. 
The evidence amply convinces us that the 
appellant's authorised agents would know 
that an execution of a decree had become 
time-barred practically as soon as that 
event happened. It fol!ow>', therefore, that 
in Dur opinion, all claims in the second 
Sdiedule for negligence arising more than 
three years before the date of suit are barred. 
This question is not of material importance] 
however, having regard to our findings on 
the third point which will be referred to 
presently. 

The second question is, whether the 
defendants in either suit are liable to render 
accounts. In dealing with the question 
of limitation we have already held that the 
defendants in the first suit are not liable to 
render an account as the representatives 
cf their father. With regard to the second 
suit it appears from the judgment of the 
Trial Court that the point was abandoned 
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by the learned Vakil, who then appeared 
for the plaintiff and who conceded that the 
evidence of his own witnesses showed that the 
Pleaders had all along submitted accounts 
month by month, not only of the advances 
received by them from the circle offices, 
but also of the sums received in Court and 
outside the Court on the plaintiff's account. 
It was further conceded that the only claim 
which the plaintiff could put forward was 
to recover the amounts mentioned in the 
respective Schedules of the plaint, and the 
suit, as pointed out by the learned Judge, 
is not one for accounts strictly so-called 
but for recovery of monies received for 
use of the plaintiff and for damages for 
negligence. It was further forcibly pointed 
out by the learned Judge of the Trial Court 
that the plaintiff who had all the accounts 
in his possession, not only those rendered 
by the Pleaders, but those kept by his 
own servants and agents, had failed to 
produce the most material documents which 
might have been expected to substantiate 
his case. In our opinion no case has been 
made out for ordering a fresh account to be 
taken. 

The thi.rd point is, whether the defendants 
in either suit arc liable in damages for 
negligence of the Pleader in allowing decrees 
to become time-barred. In the earlier 
part of this judgment we have referred to 
the practice in vogue when the plaintiff 
desired to take out execution of a decree. 
Admittedly, until the verified application 
for execution of a decree was received at 
the Pleader's office he had no authority to 
initiate execution proceedings. Accordingly, 
if any decrees became time-barred it is not 
easy to appreciate how the Pleader could be 
held responsible, provided he did not neglect 
to present the applications for execution 
when sent to him for that purpose. It is 
not shown that he was negligent m that 
respect. Further, it is admitted that the 
plaintiff's officers at the various circle 
offices had their own Rent-Suit Registers 
which were frequently compared with the 
register kept. by the Pleader and that they 
had full information as to the dates when 
execution of the various decrees would 
become time-barred. It is also shown from 
the evidence of the plaintiff's own witnesses 
that the duty of initiating such proceedings 
rested with those officers and not with 


the Pleader. It was contended before us> 
however, that the Pleader had a duty to 
remind the circle officers and other agents 
of the plaintiff if it should appear that they 
were' allowing the time to run short before 
initiating proceedings. Throughout the 
evidence which is unusually voluminous in 
this case there is nothing whatever to show 
that there was an>" express duty cast upon 
the Pleader to remind the plaintiff or his 
servants that they were not properly con- 
ducting their business and no document 
has been produced to show either that the 
Pleader ever attempted to interfere in this 
manner or that his conduct was ever called 
in question for failing to do so. Indeed 
the evidence was overwhelming to show 
that it was the dut}" of the circle officers, 
and their duty alone, to ascertain what 
progress had been made in any particular 
case, and the law registers at the circle 
offices showed exactly what realisations 
had been made and it was the duty of the 
law clerk to report upon such matters to the 
sub-manager. Nor are we able to find that 
any implied obligation can, in the circum- 
stances, arise out of the terms of the Pleader's 
employment. His business was to conduct 
the plaintiff's cases as and when he was 
instructed and not to instruct the plaintiff 
or his servants that they ought to take 
proceedings against their tenants in cases 
in which, for aught he knew, there might 
be the best of reasons for refraining from 
such a course. In our opinion the claim 
for damages for negligence in allowing 
decrees to become time-barred fails. 

The fourth point for consideration is, 
whether the Pleader in either case actually 
received for the plaintiff's use the sums or 
any of them set out in the first Schedule 
of the plaint. The sums withdrawn from 
Court were undoubtedly taken out upon 
the applications signed by the Pleader, 
but in every case the payment orders were 
received by Tarini Prasad Das, the muharrir, 
and it was he who cashed the same at the 
Treasury, likewise, there is nothing to 
show that any one except the muharrir 
ever received the sums paid by the judgment- 
debtors out of Court. The only sums 
actually received by the Pleader were the 
law advances for meeting necessary disburse- 
ments and no question arises as to these. 
We hold, therefore, that the Pleaders did 
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not in any case receive the sums claimed 
into their actual possession. 

The fifth question relates to the liability 
of the Pleader for the remittal of the sums 
received by the muharrir to the plaintiff's 
circle offices. Various arguments were ad- 
duced before the Trial Court in re.spect of 
the Pleader's liability. It was contended, 
first, that Tarini Prasad was the Pleader's 
clerk and servant and that the Pleader 
was responsible for his acts ; secondly, that 
the Pleader should not have allowed Tarini 
Prasad to receive tliese sums and, thirdly, 
that it was the Pleader's duty to see that 
the amounts so received were entered in 
the accounts and promptly remitted to the 
circle offices. The judgment of the Trial 
Court deals at length with each of these 
arguments and dismisses them. With re- 
gard to the first two of these points no 
argument has been urged before us in support 
of them and indeed it would be difficult 
in the face of the evidence to show e ther 
that Tarini Prasad was the Pleader's servant 
or that the procedure followed whereby 
Tarini actually received the sums was 
not authorised and assented to on behalf 
of the plaintiff. It is urged, however, that 
the Pleader was bound to see that the 
amounts realised by the muharrir w^erc 
entered in the accounts and promptly 
remitted to the circle offices concerned 
and that the neglect of this duty resulted 
in a loss to the plaintiff. The vieW' taken 
by the learned Additional Subordinate 
Judge was that, in so far as the claim for 
the items comprised in the first Schedule 
was concerned, it was a claim for misappro- 
priation of sums recei'-ed by the Pleader, 
and not a claim for damages for negligence 
and that the plaintiff ought not to be allowed 
at that late stage to make a new case. He 
further considered that Tarini Prasad, al- 
though called muharrir, was really the Raj 
karpardaz at Madhupura and that under the 
rules already referred to (E:-ffiibit A), it was 
his duty to keep accounts of all sums received 
by him as well as the register of triplicate 
chalans for the monies remitted to the 
circle offices and that the practice followed 
by him had the approved of the plaintiff's 
officers. He thought that in Ihese circum- 
stances the Pleader could not be blamed or 
mAde responsible for not having fore^e^n 
the possibility ot defalcation by the muhafyir 


and that if anybody was responsible besides 
the muharrir himself it was the ciirle sub- 
manager and not the Pleader. On rei erring 
to the rules laid down for the guidance 
of all law officers of the Raj it appears 
that by r. 6 District Court and Munsifs' 
Court Pleaders must keep the register in 
Schedule F in English where clerks have 
been given to them and, where no clerks 
have been given, in the vernacular. TJ)C 
only documents in Schedule V which are 
material and which the Pleader had to keep 
are the register of rent -suits and the register 
of cash account. The register of cash 
account would, no doubt, include such 
amounts as were periodically sent to the 
Pleader to meet the disbursements in cases 
under his charge. There is nothing to .‘^how, 
however, that it would include any sums 
not actually received into his hands. The 
register of rent-suits would or ought to 
show all transactions in connection with 
such suits and would presumably include 
monies received out of Court or from the 
judgment-debtors direct. In a circular letter 
dated the 20th September 1910 (Exhibit 
3) sent by the general manager to all sub- 
managers, agents, factory managers and 
Treasury Officers and which the defendant's 
father is proved to have received, it is 
stated : I have to remind you that the Raj 
rules clearly make out that Pleaders and 
Mukhtars are responsible for remittances 
made to them from different offices, for 
monies received by them from judgment- 
debtors (the raiyals and otlieivS) and for 
monies drawn by them from Courts and 
I trust you deal with them accordingly 
and shall always so deal with them in future. 
Please explain their duties in this respect, 
afresh to the Pleaders and muhldars and 
others having monetary transactions and 
let me have their assurances that they do 
understand them." In so far as this 
refers to monies drawn by the Pleaders 
from Court or received from judgment- 
debtors, it may well be that such monies 
were actually received by them into their 
own custody on occasions, as when the 
muharrir or karpardaz was ill or on leave, 
but there is nothing to show that it had 
reference to all monies received out of Court 
or from judgment-debtors even by the 
karpardaz himself in accordance with the 
practice recognised by the Raj* !■> clause 7 
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of the Rules the karparduzes attached to the 
District and Munsifs Court have, anion|:^:st 
other duties, to keep the registers marked 
in Schedule O in the vernacular. Schedule G, 
amongst other registers, includes the monthly 
register of cash account circle by circle, 
the register of triplicate chalans for money 
sent and the register of rent suits. These 
documents were in fact kept by Tarini 
Prasad, and it is the opinion of the Judge 
)f the Trial Court that, although referred to 
ds a muharrir, he did in fact act as karpardaz 
of the Munsif’s Court. At all events he 
kept the documents which it was the duty 
of the karpardaz to keep and there seems to 
be no reason to quarrel with his finding in 
this respect. It is true that the triplicate 
chalans and the cash account were signed hy 
the Pleader and he was in the habit also 
of signing a certificate when the chalans 
were sent to the circle office to the effect 
that all monies received during the pa.st 
month had been remitted. To this he 
appended his signature when the certificate 
was presented by Tarini Prasad, and he, 
no doubt, relied upon the latter's word for 
its accuracy. If it referred merely to 
amounts received by the I'leader himself 
its accuracy can hardly be questioned, as 
he in fact received nothing. It does not 
appear to have been part of the duty of the 
Pleader to keep any account of the sums 
received from the judgment-debtors or 
withdrawn from Court, and for the accuracy 
of the chalans he, no doubt, had to rely 
upon the word of Tarini Prasad. In connec- 
tion with this matter it is not unimportant 
to consider certain documents prepared on 
behalf of the plaintiff in the criminal pro- 
ceedings against Tarini Prasad. In the 
complaint lodged in that prosecution (Pxhi- 
bit J) it was stated that one of the accused's 
duties was to remit to the circle offices 
the decree monies after having realised 
the same, and the law clerk Abdul Wajid 
in his evidence stated that it was Tarini 
Prasad's duty, amongst others, to realise 
decree monies either from Court or from 
judgment-debtors and to remit the amounts 
so realised to the sub-manager of the circle 
concerned. These proceedings were taken 
and the petition of complaint filed aftur 
serious consideration between t-io law clerk 
the Raj manager and the sul>managcr 
of the Naredigar Circle, and the coiicctness 


of the statement then made has not been 
disputed. The only question is, assuming 
the point to be open to the plaintiff on the 
pleading:?, whether by certifying when the 
chalans were sent that all mone}^ received 
had been duly remitted he has rendered 
himself liable to a suit for damages for 
negligence. The question is not free from 
difficult}^ but, having regard to the fact 
that the plaintiff's submianagcrs and other 
officers at the circle offices had the same 
knowledge or means of knowledge as the 
Pleader for checking the accounts of Tarini 
Prasad, wc are on the whole of opinion 
that the plaintiff has suffered no loss by 
reason of any neglect of duly on the part 
of the Pleader in tliis matter. 

The sixth and last question is, whether 
it has beeai made out that any of the sums 
received by Tarini Prasad were not remitted 
to the plaintiff’s circle offices. In view^ of 
the findings on thc‘ fifth point it might not 
be necessary to determine this question, 
but even if our opinion upon the last j)oiiit 
should be wrong we consider that it is not 
sufficiently proved that any of the items 
claimed in the first vSchedule were not remit- 
ted to the circle offices concerned. In cen- 
nection with this question it is significant 
that from the o])ening of this litigation 
the plaintiff has been reducing his claim. 
The plaint as originally filed was amended 
by striking out a laree number of the items 
claimed. Many more were abandoned in 
the Trial Court and others were also struck 
out bcfcie us. Oi those which remain some 
were proved to have been duly paid to the 
Raj from the plaintiff’s own documents and 
in respect of others there was no evidence 
to show that the amounts were drawn out 
of Court. In the end out of the numerous 
details in schedule No. i in the two cases 
only Items Nos. 3 and 23 in the first Schedule 
of the second suit were urged as being 
supported by the requisite sequence cf 
evidence showing receipt of the money 
and failure to remit. The appellant seeks 
to prove his case by production of certain 
records from the Munsifs Court showing 
that monc}^ was paid out to Tarini Prasad 
and pointing to the fact that such sums 
found no place in the chalans showing 
remittal of the sums at or about the period 
when thev were withdrawn. The chalan 
counterfoils are not produced and the 
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chalans themselves are admittedly impel fee c 
in that some only of them have been pro- 
duced. The suit registers have not been 
produced and the e.ash account books kept 
either at the Pleader's office or at the circle 
offices, with a few unimportant exceptions, 
are not forthcoming, and such documents 
as are produced refer only to the accounts 
of one of the circles in question. These 
documents would have shown beyond all 
doubt whether the sums claimed were in 
fact remitted to the circle offices concerned, 
and, as the defendants have no accounts 
of their own. it is impossible for them to 
deal adequately with this issue. Again, 
it appears from the evidence that at times 
monies used to be sent to the circle offices 
without accompanying chalans. In dealing 
with this question we cannot do better than 
quote somewhat fully from the judgment 
of the learned Additional Subordinate Judge. 
After dealing with the question of the onus 
of proof in cases where the accounts had 
already been rendered and finding that it 
lay upon the plaintiff, he proceeds thus : 
“ That being so, it was quite incumbent 
upon him (the plaintiff) to j^roduce these 
accounts in Court, but, curiously enough, 
the primary papers are not forthcoming, 
though the defendants raised the point 
specifically and slated that as all the papers, 
books and records necessary’ for the adjust- 
ment of the accounts asked for wcie with 
the plaintiff, he could not be equitably and 
legally called upon to render any accounts 
{vide paragraph 21 of the written defence 
in Suit Mo, 471). Heaps of papers ar.d docu- 
ments have been produced in Court on 
behalf of the plaintiff, but not a single 
copy of the suit registers is forlliccming 
and excepting three cash account books 
(v%de Exhibits 14 to 14/;) the bulk of those 
important papers have also been withheld. 
The first, viz.^ Exhibit 14 is for 1912, the 
second. Exhibit 14 [a], for 1907 to 1908 and 
the third, (Exhibit 14 (ft), from July 1910 to 
April 1911, and the first and the second refer 
to trust mehals oiil.v. Thus, practically speak- 
ing, there are no cash account registers forth- 
coming in respect of the Mai villages of 
the four circles appertaining to the Madhu- 
pura Civil Court. Those cash account Kegis- 
ters have an intrinsic value of their own, as 
th^y contain item by item and case by case 
sutiis remitted from the Pleader's^ office 


to the several circle offic<^i and the evidence 
on the record shows that separate cash 
account registers have all along been 
kept for each circle. Some chalans have, 
no doubt, been produced, but it has not 
even been attempted to make out that 
the}^ mak(? up the whole quantity of such 
documents receb^ed from the Pleader's 
office and the value of these documents 
is somewhat diminished from the fact, as 
disclosed in evidence, that at times moneys 
used to be sent without such chalans. And 
again the cash account registers and the 
chalans would have been sufficient checks 
one upon the other." In a later passage 
he states : " manyand numerous are, no 
doubt, the documents and papers produced 
by the plaintiff in these cases, but all through 
the tendency of his officers was to withhold 
such papers as were in any way helpful 
to the defendants, and I cannot but observe 
that the deliberate policy of the plaintiff's 
officers and amlas was not to produce 
documents which might have thrown any 
light on the real point at issue. " It further 
appears from the evidence that in some 
cases amounts received by Tarini Prasad 
were not credited in the subsequent monthly 
account but found a place in chalans of a 
later date. Apart from the documentary 
evidence which is defective as already 
shown, there is not a single witness who 
states that any monies received at the 
Pleader's office were not duly remitted 
to the circles concerned. It is impossible, 
in our opinion, in this unsatisfactory state 
of the c?videnco tipon this vital matter to 
differ from the findings of the Trial Court 
upon this issue. In our opinion these 
appeals should be dismissed with costs, 
z. K. Appeals dismissed. 


PATNA HIGH COURT. 

Civn, PKVisinx No, 103 OF igZ 2 , 
December 18, 1922 
Present: — Mr. Justice Adami. 

Mir DIDAR ALI and others— 
PETITKU'TKRS 
eersiis 

Thaknyain KUSUM KUMARI AND ANOTHER 
•—Opposite Pakiy. 

Bengal Tenancy Act (VIII of 18S5), s, 174— 
Application to set aside sale^Cosi of copy of dectea 
obtained by decree-holder and stamp on vakalatuama^ 
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whether to he deposited — Shoviage in amount to hr 
deposited — judgment-debtor misled by misiahe of 
clerk and order of Court — Admission of shortage 
after expiry of time. 

It is not incumbent on a judgment-debtor who 
applies to set aside a sale under section 17.1 of the 
Bengal Tenancy Act to include within the costs 
to be deposited by him the amount spent by the 
(locree-holder in obtaining a copy of the decree 
or the value of the stamp on a vakalatnama filed 
by the decree-holder, inasmuch as n separate vaka- 
latnama IS not necessary in execution proceedings, 
[p. 928, col. i,J 

Raghubar Dayal Sukul v Jadu Nandan Missir. 
13 Tnd. Cas. 365; lO C W. N, 73d ; 15 C. L. J. 80, 
relied upon. 

An Executing Court is lacking in the due dis- 
charge of its duty in entertaining an application 
to set aside a sale under section 174 of the Bengal 
Tenancy Act until it has satisfied itself that the 
statutory conditions laid down in the section have 
been fulfilled, [p. 928, col. 2. J 

It is the duty of the Executing Court, in .such 
a ('ase, before entering in the order-sheet that the 
full decretal amount with costs and compensation 
has been deposited, to satisfy itself as to the correct 
amount which it was necessary for the judgment- 
debtor to deposit, [p. Q28, col. 2. J 

A judgment-debtor uho fails to deposit the full 
amount required to be deposited imdtr section 
174 of the Bengal Tenancy Act cannot claim relief 
on the ground that he ha.s been luisicd by inform- 
ation given by a clerk of the Court, it is <jniy 
when the information is given by the Court itself 
that the judgment -debtor is entitled to rely on 
that intimation a.s correct, [p. 928, col. 2; p. 929, 
col. I.] 

Sarjoo Prasad Missir v. Napoo lUn, 35 Ind. 
Cas. 779 : 1 P. L. J 459; 3 P. L \V. 48, referred to. 

A judgment-debtor made an application to set 
aside a sale under section 17.1 of the Bengal Ten- 
ancy Act and deposited a certain sum, which, 
according to information supplied to him by a 
clerk of the Court, was sufficient to cover the decre- 
tal amount, costs and comjiensation. There- 
upon the Court made an order that he had de- 
posited the full amount require* 1 under the section. 
On the date on which this order was made the 
time for making the deposit had not expired. Jt 
was subsequently discovered that the costs had 
been wrongly calculated by the clerk and con- 
sequently the amount deposited by the judg- 
ment-debtor was short by a smali .sum. It was 
found that the Court had not calculated the amount 
of the costs which the judgment-debtor was re- 
quired to deposit : 

Held, that the judgment-debtor having been 
misled not merely by the mistake of the clerk but 
also bv the failure of the Court to calculate the 
costs and the order of the Court recording that 
the full amount had been paid, this was a lit case 
in which the judgment-debtor should be allowed 
to deposit the delicicncy and that the sale should 
be set aside on such deposit, [p. 928, col. 2; j). 929, 
col. i.J 

Chundi Char an Mandal v, Banke Behary Lai 
Mandal, 26 C. 449 ; 3 C. W. N. 283; 13 Ind. Dec. 
(N. s.) 890 (P* B.) aid Sarjoo Prasad Missir v. 
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Nanro Rai, 35 Ind. Ca.s. 779 ; i P: L. J.459; $ 
J* Iv. W. 48, distinguished. 

Appeni from the decision pi’ the Munsif, 

Bhnj.alp:!!'. 

FACTS appear from the following Order 
of Remand made by Mr. Justice Adatni, on 
i6th June 1922 : — 

“In execution of a decree obtained against 
him the Innds of the jndginent-debtor 
were put up for sale and purchased by a 
third pension on the 20th July 1021. On 
the iSth .August the petitioner filed a 
petition for permission to deposit the full 
decree money and compensation and he 
wa.s permitted to do so and on the same 
day an order was passed to this effect : 

‘ Iiidgment-dehtor deposited lull decree 
money with costs and compensation. Put 
up on the date fixed tor orders.' On 
the 22nd August, however, the decree- 
holder filed a petition declaring that* the 
petitioner hod not deposited the lull deciee 
moae}’' and compensation, and in con- 
.sequence the judgment -debtor's Pleader 
prayed for time till the 24th August for 
consideration of the matter. On the 24th 
August the petitioner stated that he had 
paid the full amount and costs of the decree 
but that he had then come to learn that 
Rs. TO was still due, he prayed that he 
might be permitted to deposit that amount 
now. On the 24tb August the period of 
thirty days after the sale had elapsed. 
In course of time the question wnetlier the 
sale should be set aside on receipt of the 
extra sum of Rs. xo was considered and as 
a result the Executing Court found that the 
deposit had not been made in time within 
the provisions of section 174 of the Bengal 
Tenancy Act, and, therefore, the sale could 
not be set aside under that section. There 
was an application for review, but the Mun- 
sif disallowed it relying on the case of 
SarjOo Prasad Missir v. Nanoo Rai (l;. 
There was then an appeal to the District 
Judge but the District Judge held that no 
appeal lay and refused to interfere. 

“Here the chief and only substantial 
point which is taken is that there was no 
liudiug by the Muusif or by the District 
Judge that the amount deposited in the 
first instance by the petitioner was in fact 
short of the amount required to be depcsited^ 
under section 174. It is also aigued that 

(i) 35 Ind. Cas. 779; i P. h. F- 459*' h W. 48. 
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having accepted the deposit on the rKtb 
of August and entering in the order that 
it was the full decretal money with costs 
and coiupcnsation, the sale must be taken 
to htave been set aside from the moment that 
that order under section 174 was passed. 
It seems that tlie petitioner obtained his 
information from the executing cleri; . ncl 
from a statemeiiLof the amount to be i)aid 
made by the execution inohnvyiv oi\ the back 
of the decree-iioldcr's application for exe- 
cution. It is plain on the face of that 
account that there was a mistake of Rs. 10, 
and it may be that the petitioner was 
misled by that account, Imt it has been held 
often both in the case on which the Miinsif 
relied and in many other cases —(perhaps 
the last case is a decision of Uiickniil, j, 
in this Court in Civil No. 7,1 ol 

2^22) — which show that a juagnient-debtor 
cannot claim relief on the ground that lie 
has been misfed by iiitormation given by 
a clerh of the Court ; it is only when the 
inforinatioi! is given by the L'ourt itself 
that the judgment-debtor is entitled to 
rel> on that intimation as correct, and 
in fact, now it is not contended that the 
relief ought to be given because the judg- 
ment-debtor was misdirected by the ofhee 
as to the amount. The whole point of the 
petitioner's argument now is that as a mat- 
ter of fact the right amount was deposited 
in the first instance and that the Courts 
below have not troubled to enquire into 
the question w'hether there really was a 
shortage of tne amount. I cannot find 
from any papers on the record that tlie 
Courts have enquired as to the suftlcieucy 
of tlie first deposit, and, in my mind, it was 
quite necessary before the petitioner's ap- 
plication could have been rejected to deter- 
mine whether in fact there was a shortage. 
The learned Vakil for the petitioner has 
sought to point out from the entries on the 
bacx of the execution petition that, as a 
matter of tact, tae amount deposited was 
correct but the entries on the execution 
petition are not very explicit ; the same 
abbreviation is apparently made to cover 
two separate kinds of payments, the same 
abbreviation being used both for poundage- 
fee and process-fee and it is imposhiole 
to luaue out how much was entereil as the 
amount due on account of process-fees. I 
think, therefore, it if only just that the cuse 


should go L ack to th» Executif g Court 
for an enquiry whether the amouiit pii(i 
on the i8th ol August was the full: decretal 
amount with costs and compensation. 
If it is found that it was the full decretal 
amount, then, 1 think the petitioner W’ould 
be entitled to have the sale set aside, other- 
wise under the (iccisioi.s of this Court the 
petitioner can have 110 relief on the ground 
of any excuse for the payment of the 
full amount . beyond tlie time allowed by 
section 174 of the Bengal Tenancy Act. 
The case will, therefore, be kept pending 
till a report on the inquiry to be made 
by the Executing Court as directed above 
is received.” 


Mr. S. M. Mulli:k, tor the Peti- 
tioneis. 

Mr. Rai T. N. Sff/nH, foi the O'jj.osile 
Part> . 

JUDGMENT*— '1 he faetj* •'] case 

have been detailed in my remanding 

the case fer report b} the learned Mnnsii. 
It is only necessary to state that the jiiclg- 
ment-ciebtor had time uj)to the^otliof August 
to deposit the decretal amount with Costs 
in order to set avSiuc t!ie sale. On the i8th 
of August he put in a petition askihg the 
Court to receive the said deposit in order' 
that the sale might be set ..side. \ chat 
date the Court graided him ]»ermksion to 
deposit the full decree nio'K.y sAih com- 
pensation and the judgment-debt (u then 
deposited Rs. and the Executing 

Court eulcied in the order-sheet “Judg- 
ment-debtor deposited full decree money 
with costs and compensation , pul up 
on the date fixed for orders.” The date 
fixed for orders was the 21st of August 
which had been fixed for the confirmation 
of the sale. On the 22ud of August the 
decree-holder filed a iietition stating that 
the full decree money and compensation 
had not been depOvSited and thereupon the 
judgment-debtor asked for time until the 
24th August. On the 24th of August 
the judgment-debtor petitioner stated that 
he had paid the full amount and costs but 
that he had come to learn that Rs. 10 was 
still due and asked for permission to deposit 
that amount. Thereafter, the learned JViun- 
sif considered the question whether the 
sale could be set aside on receipt of the 
extra sum of Rs. xo ; he came to the deci* 
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sion that, as the full deposit had not been 
made within the time prescribed by vscc- 
tion 174 of the Bengal Tenancy Act, the 
sale could not be set aside under that sec- 
tion. 

When the case first came before me, 
there was uncertainty whether in fact the 
amount deposited on the i8th August 
by the petitioner was insufficient and the 
Munsif w’as asked to report after making 
enquiry. His report has been received 
and he shows that the amount was short by 
Rs. 9-0-3. It is argued that the Munsif 
has been mistaken in entering certain 
items in his account of the costs. The 
case of R%ghubar Dayal Sukul v. Jadu Nan- 
dan Missir (2) has been relied on. and that 
shows that it was not incumbent on the 
judgment-debtor to include within the 
costs the amount spent by the decree-holder 
in obtaining a copy of the decree and 
that a separate was not neces- 

sary in execution proceedings. It is clear 
under that ruling that the Munsif wrongly 
included the amount of Re. i-q-o for obtain- 
ing a copy of the decree and Re. 0-8-3 
respect of thQvakalatnama,h\xt,evenso, the 
deduction of these amounts would not bring 
the sum deposited up to the amount of the 
other items in the account. It is clear then 
that when the deposit was made, the amount 
required by the provisions of section 174 
of the Bengal Tenancy Act was not paid 
in. But I think in the present case one 
must look to the general circumstances cf 
a case. The judgment-debtor, when per- 
mitted to deposit the decretal amount 
with , costs and compensation, went to the 
execution moharrir who drew up an account 
and showed that the amount paid in by the 
judgement-debtor petitioner was correct 
and it was on the basis of that account 
that the sum of Rs. 390-13-6 was deposited. 
It IS true that the petitioner could not pro- 
tect himself by a mistake made by the exe- 
cution moharrir, for the execution moharrir 
was not authorised to officially acquaint 
the judgment-debtor with the amount 
to be paid. As I mentioned in my previous 
Older, there are many cases, both of this 
and other Courts, to the effect that a judg- 
ment-debtor cannot claim a relief on the 
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ground that he has been misled by inf erm- 
nlion given by a clerk of the Court. But 
in the present case no order had been passed 
by the Court as to what the costs were, 
the judgment-debtor came well within the 
time allowed for the deposit and obtained 
the permission of the Court to deposit the 
amount and not only that, he obtained an 
order in the order-sheet from the* Court 
that he had deposited the full decree money 
with costs and compensation. He was, 
therefore, permitted to believe he had 
paid the full amount until after the time 
allowed for the deposit had elapsed, when 
the decree-holder came forward and pointed 
out that the amount was not sufficient. 
Now, an Executing Court is lacking in the 
due discharge of its duty in entertaining 
any application to set aside a sale until 
it has satisfied itself that the statutory 
conditions provided by section 174 of the 
Bengal Tenancy Act have been fulfilled. 
This has been laid down. It w^as the duty 
of the Executing Court, before entering in 
the order sheet that the full decretal amount 
with costs and compensation had been de- 
posited, to satisfy itself what were the 
costs to be paid by the judgment-debtor 
and it appears that the Court took no 
trouble to find out what those costs should 
be before making its order. Owing to this 
neglect of duty, the petitioner was lulled 
in'o security ; the amount short was not very 
great, and had a proper inquiry been made* 
the judgment debtor would have been able 
to make up the deficit within the time 
allowed. Jenkins, J. in the case of 
Chundi Charan Mandal v. Banke Bchary 
Lai Mandal (3) said : "In my opinion it 
is essential to the respondent's succo.^;a 
that it should be established that he 'has 
been prejudiced by the act of the Couit 
and that the mistake which had been made 
is attributable to that act and I Ihiok 
that in the present case it has been estab* 
lished that the petitioner judgment-debt- 
or was prejudiced by the neglect of the 
Court to let him know that the amount 
he had deposited was insufficient. It was 
clearly the duty of the Court to announce 
what the costs were. The case of Sat'joo 
Prasad Missir v. Naiwo Rai (i) has been 
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relied on, but that case is distinguishable 
in this that there the judgment-debtor 
had failed altogether to deposit the 5 per 
cent, on the purchase-money which is re- 
quired by the Act. It was not a mistake 
of figures ; it was a mistake in one of the 
component parts of the deposit. It was 
pleaded in that case that the non-inclusion 
of this 5 percent, was due to a mistake 
made by the execution clerk and it was 
found that the petitioner in that case could 
not rely on a mistake of an execution clerk 
as an excuse for not paying the 5 per cent, 
dexjosit. In the present case the execution 
clerk had made a ujistake in reckoning 
up the costs, and the petitioner had nothing 
to go upon except the account given him 
by the execution clerk, the Executing Court 
itself not having stated what the amount 
o: costs were. 

I think that, in all justice, the appli- 
cation of the petitioner should be granted 
and that the sale should be set aside. I, 
therefore, direct that the sale be set aside, 
the petitioner depositing the amount still 
in deficit. 

z. K. 

Application allowed. 


PATNA HISH COURT. 

First Civip Appear No. 177 of 1919. 

June 13, 1922. 

Present: — Sir Dawson Miller, Kt., Chief 
Justice, and Justice Sir B. K. Mullick, Kt. 

Maharaja GURU MAHADEO ASRAM 
PRASHAD SAHI BAHADUR— 

PLAINTIFF — AppEPRANT 
versus 

Musammat JAGATRAJ KUER and 

OTHERS — D EFE ^ DA NTS — RESPOND ^.NTS . 

Limitation Act (7 V of looSh Sch. I, Art. 30 — 
Jagir — Life grant — Presumption — Resumption of 
life jagir, suit for — Limitacion — Hvidence Act i T of 
1872), s. 42 — I udiim-ent deciding qw^stion of adoption, 
whether admissible between third persons. 

Unless clear words indicating a different inten- 
tion appear in the instrument, a jagir grant 
conveys only an estate for life. [p. 930, col. i.] 

Gulabdas J agjivandas v. Collector of Surat, 3 R. 
186 ; 6 1 . A. 54 ; 5 Sar. P. C. J. 889 ; 2 Ind. Dec. 
(N. s.) 125 (P, C>), Rum l^arayan Siftgh v. Ram 
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Saran Lai, 50 Ind. Cas. i; 46 C. 683 ; 20 C. E. J. 
332 ; 36. M. E. J. 34.^ • 17 A. E. T .398 ; 21 Bom. 
E. R.*S07 ; C. \V^ N. 866 ; (igig) M. W. N. 518: 
26 M. E. T. 207; 46 I A 88 fP C ), PratapUdai- 
nath Sahi Deo v. Ganesh Narain Sahi, 70 .Ind. Cas. 
232 ; (1921) Pat. 309, relied upon. 

A suit for the resninptioii of a life jagir must, 
under Art. 130 of Schedule I to the Eimitation 
Act he brought within twelve years of the death 
of the grantee, [p. 9^0. col. 1.] 

A judgment of a Civil Court decidinc a question 
of adoption is not admissible between third parties 
a.s evidence of the truth of the matters decided 
therein, fp. 93 col. 1 .] 

Kanhva Loll v. Radha Churn 7 W. R. 338, 
Yarakalamma v. AnakalaNaramma, 2 M. PI. C. R. 
276, relied upon. 

Appeal from a decision of the Subordi- 
nate Judge, Chapra, dated the 31st May 
191Q. 

Mr. Harnarain Parshad, for the Appel- 
lants. 

Messrs. Samhhu Saran and K, Sahai^ 
for the Respondents. 

JUDOKBNT. 

Miller, 0. J. — ^This ivS an appeal from 
a decree of the Subordinate Judge of 
Chapra, dated the 31st May 1919, dismiss- 
ing the plaintiff's suit. 

The suit was instituted by the Maharaja 
of Hatwa claiming to resume certain lands 
situated in three mauzasyRiihin his zamindari 
which are now taid to be in the posses -iion 
of the first two defendants, the widows of 
the grantees. It is the plaintiff’s case 
that the lands in suit were granted by his 
father, the late Maharaja, to two brothers, 
Dconarayan Singh and Brij Nandan Singh, 
the husbands of the first two defendants, 
for their lives as Jmzri hashi J agir in lieu 
of salary and on condiHonof rendering 
se vices as physicians to the grantor. The 
origiiml^gTiSL‘fir*^rii6T^ by 

the plaintiff, but a patta or sanad book con- 
taining what purports to be a copy of the 
document as well as copies of a number 
of other deeds of the same and a later 
perio I has been produced by the plaintiff 
and u relied on as evidence of the grant. 
It is dated the 25th Assht 1286 F., corres- 
ponding to the 6th October 1878 A. D. If 
this do :um nt is r .liable and if it canbe prov- 
ed that he grant was then madie to Deo- 
natayan and Brij nandan there can be no 
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doubt that what was conveyed was a life-estate 
only and thc^ Maharaja would be entitled 
to resume the lands on the death of the 
grantees. Thelace Maharaja died in 1896, his 
son, the present plaintifiE, being then a child 
of about 3 years of age. Brijnaiulan, one 
of the grantees, survived his brother, Deo- 
narayan, and died in 1901. Under Art. 
130 of the First Schedule of the ^imitation 
Act the period during which a suit for 
resumption can be brought is 12 years 
from the date when the right to resume ac- 
crues and would consequently expire in the 
ordinary course in 1913. The plaintiff, 
however, attained his mdjority only in July 
1914 and the prese^^t suit was instituted 
within 3 years ol that date, viz., onthci4th 
May 1917, and as against the widow of 
Brijnandan and his brother the suit is not 
barred by limitation. 

It is the case of the defendants that the 
grant relied upon by the plaintiff was 
never in fact made or accepted by the 
grantees. They claim the lands under grants 
of an earlier date made by the lather and 
grandfather of the plaintiff in favour of 
the ancestors of their husbands alleging 
that an estate of inheritance was created 
under the earher grants, or, if the interest 
was a hie interest, thatthe lands were never] 
resumed and descended from lather to son, - 
the right of resumption being now extin- ; 
guished. The plaintiff does not dispute that ; 
the earher grants of the lands in suit rehed ! 
on by the defendants were made to the ances- j 
tors of Deonaiayan and Brijnandan but' 
contends that they also were jagir grants; 
conveying a hf e interest and that the lands \ 
were resumed in 1878 and re-granted by 
the instrument of that date to the two broth- 
ers whose father and grand-father before 
them had been acting as physicians to the 
father and grandfather of the plaintiff. 

The villages in which the lands are situ- 
ated are named respectively Fipra Khas, 
S wareji, and Harkhouii. The earher grants re- 
lied on by the defendants are three in number. 
The first in order of date is said to have 
been made in 1252 F., corresponding to 
1844 or 1845, A. U. This grant has been 
lost but it is not disputed that it conveyed 
the lands now claimed in Mouza Pipra 
Khas as jc^ir to Hakim Sheo Prasad Siigh» 
the grandfather of Deonaiayan and Brij- 
mnf^i who was at that time physician 


JAGATRAJ KUER. 

to the grantor, the grandfather of the 
present plaintiff. 

The second in order of date has been 
produced. It is dated the loth Assin 
1254 F., corresponding to September 1846, 
A. D. It related to the lands in Mauza 
Swareji. The grantor and the grantee 
are the same as in the earlier one. It re- 
cites that the lands have been gifted away 
by the grantor as rent-free jagir to the 
grantee on condition of loyalty, and directs 
that he shall ever remain faithful in the 
discharge of his duties. 

The third is dated the 28th Kartick 1277 
F., corresponding to the 6th November 
1869, A. D. It relates to the lands in Mau 4 a 
Harkhouii which were granted by the plain- 
tiffs father to Hakim Ram Anugrah Singh, 
the son of Sheo Prasad Singh and father 
of Brijnandan and his brother. It recites 
that the lands have been granted as jagtr 
on the occasion of the Maharaja's recovery 
from illness and it directs that the grantee 
shall ever remain faithful in the discharge 
of his duties. 

The defendants contend that the grants 
so made conveyed an absolute estate of 
inheritance and could not be resumed on 
the death of the grantee. There can be 
not doubt, however, in my opin:on,thHt jagir 
grant, unless clear words indicating a 
different intention appear in the iiistru 
merit, conveys only an estate for life. The 
effect ol grants of this nature has been 
considered on more than one occasion by 
their Uordships of the Judicial Committee. 

1 need only refer to the cases of Gulabdas 
Jagjivandas v. Collector of Surat (i) 
and Ram Narayan Singh v. Ram Saran 
Lai (2). In the former, decided in 1878, 
it was held that a jagir must be taken 
prima facie to be an estate only for life, 
although it may possibly be granted in 
such terms as to make it hereoitary. In 
the latter, decided in 1918, the earlier 
decision was referred to and followed, and 
it was further laid down that the terms 
which will make the grant of a jagir a 
grant of an estate of inheritance must, 

(x) 3 B. 186 ; 6 I. A. 54 ; 8 Sar, P. C. J.889 ; 

2 Ind. Dec. (N. S.) 125 (P C). 

{2j 30 ind. Ctts. I ; 4b C. 683 ; 29 C. L. J. 332 j 
36 M b. J . 344 ; 17 A* b. J. 3y8 ; 21 Bom. L. K. 
5971 5*3 C. ^V. JS. 866; (1919) M. “W, JSf. 518; a6 
M. 1,. T. ao7 2 ^ ^ (>*• w.). 
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[f they are to be considered alone, be terms 
which are not ambiguous, and must clearly 
show whether it was intended by the 
grantor that the right of inheritance should 
be general or should be confined to a parti- 
cular class of heirs. IPurther, bv clause 
15 of Bengal Regulation XXXVIT of 1793 
which relates to Badshahi grants, it is pro- 
vided that jagirs are to be considered as 
life tenures only, and that all life tenures 
are to expire with the life of the grantee 
unless otherwise expressed in the grant. 
It has also been laid down in this Court 
in the case of Pratap Udainath Sahi 
Deo V. Ganesh Narain Sahi ( that the 
interest of a jagirdar is ordinarily that of 
a life tenant. 

The learned Subordinate J udge who 
tried the case was of opinion that the grants 
in question conveyed an estate of inherit- 
ance and the lands were not resuniable. 
He was influenced in coming to this opin- 
ion by the fact that the lands conveyed 
in the first two grants had descended with- 
out any attempt at resumption to the son 
ot the original grantee. There is no direct 
evidence as to when Sheo Prasad, the 
original grantee of the lands in Swareji 
and Pipia Khas, died but it is con- 
ceded that it must have been not 
later than 1869 when the grant of the 
lands in Harkhouli was made to his son 
Ram Anugrah. It is likewise conceded 
that Ram Anugrah died in or before 1878 
and that Brijnandan and Deonarayan, his 
sons, were in possession of the whole of the 
lands from that date until their death. 

As already stated, I cannot accept the 
earned Subordinate Judge's view that a 
grant of a jagir conveys more than a life 
interest, and it it is proved that the lands 
were in fact resumed in 1878 and recon- 
veyed as jagir to the sons of Ram Anugrah 
under the alleged grant of that date the 
plaintiff would be entitled to resume as 
against the widows of the grantees. 

The learned Subordinate JuJge, nowever, 
refused to accept the evidence ol the plain- 
tiff as to the resumption and re-grant in 
1878. He rejected the copy of the a leged 
grant in 1878 as a spurious document. It 
recites that the grant was made to Deo- 
narayan and Brijnandan for their lifecime^ 

(3) 70 iGd. Cm* tsa \ (i 9 Si) Pat. 369. 


in lieu of salary. There was evidende on 
the part of the defendants that Deonarayan 
and Brijnandan were in fact being: paid 
a salary of Rs. 30 per month, and the plain- 
tiff's witnesses admitted that there weSre 
accounts in the serishta of the MaharajA' 
showing paympts made to the servants of the: 
Raj, both Raj servants and derohi servants,, 
and that for each set of servants separate 
registers and bill bahis were in existence, 
for the period in question. These, however, 
although called for, were not produced and 
iroin this the learned Subordinate Judge 
drew the inference, which was a legitimate 
inference to draw, that these books, if pro- 
duced, would have supported the defendants' 
allegation that Deonarayan and Brijnan- 
dan were in fact paid a salary for their 
services during their lifetime, a fact which^ 
if established, was quite inconsistent with 
the terms of the alleged grant. He further 
considered from the internal evidence of 
the paita or sanad book itself that it was 
not a document wliich could be relied upon. 
Some of the documents in the book con- 
tained a copy of the signature of the late 
Maharaja in English, others contained 
what purported to be and were sworn to 
be his initials presumably appended by 
himself after the copies had been made, 
and in some cases it was pointed out before 
us that the copies were not in chronologi- 
cal order but entered after others of a later 
date. The book itself has not the appear- 
ance of being very old and the initiaLs said 
to be those of the late Maharaja are 
apparently all made with the same kind 
of ink, although they extend over a period 
of many years. I am not prepared to hold 
that the book itself was a spurious docu- 
ment prepared for the purposes of this case, 
although there are circumstances which 
raise some suspicion as to its authenticity. 
The evidence, however, as to the resumption 
of the lands in 1868 and the re-grant 
to the two brothers is not of a very convinc- 
ing description. It consis s of that of certain 
servants of the plaintiff who were also 
in the sernce of his father and who state 
in general terms that in the year in ques- 
tion the lands were under attachment 
for 2 or 3 months during which time the 
tenants w^re instructed not to pay rents 
to Brijnandan and his brother alter which 
the lands were re-granted to them in lieu 
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of salary. The evidence is not altogether 
consistent. It is stated by Debi lyal, the 
Patwari of Harkhouli, that the two brothers 
had been in possession for a year or two 
when the lands were resumed on account 
of some displeasure, whereas Sunder Lai, who 
says he was the Raj -4 wn since 1875, nays 
the attaxiiment was not on account of 
any fault of Deonarayan and his brother 
but by way of management. It is further 
conceded by the plaintiff's witnesses 
that no rents were ever paid to the Maha- 
raja during the period of attachment but 
that the two brothers never ceased to collect 
the rents throughout. I'urther, there is 
no documentary evidence produced, such 
as pmwanas to the paiwaris and others of 
the villages, indicating that a resumption 
had taken place. It is further nowhere 
suggested that when vSheo Prasad, the 
grantee of the lands in Swareji and Pipra 
Khas, died any attempt was then made to 
resume. On the contrary, his son, Ram 
Anugrah, came into possession of the lands 
granted and was given a further grant 
of lauds in Harkhouli. A further import- 
ant fact is that the samds granted to the 
father and grandfather of Brijnandan, 
were never returned to the Maharaja in 
1878 but remain up to the present day in 
the possession of the descendants of the 
grantees. The learned vSubordinatc Judge 
rejected the plaintiff’s evic/ence partly on 
the ground that it was confined tothestate- 
ments of ill paid servants of the plaintiff's 
whose living depended Ui on the good wishes 
of their master. This consideration, al- 
thwgh entitled to some weight where the 
evidence, as here is contradicted, is cer- 
minly not in itself a sufficient ground for 
rejecting the evidence. It is admitted that 
no written orders were sent to the patwaris 
or tahsildars of the villages to resume the 
lands and no proceedings took place in Court 
with that object. There is also nothing ex- 
cept the verbal statement of some of the 
witnesses to show that Deonarayan and 
Brijnandan ever accepted the alleged grant 
of 1878. It is highly improbable that 
they, having succeeded to the lands granted 
to tbeit grand-father and held by their 
father without opposition, would give them 
up and accept a life interest only without 
a struggle^ and, in the absence of more 
evidence than that adduced 


by the plaintiff, I am not prepared to differ 
from the findings of the Subordinate Judge 
that the lands were not in fact resumed 
and re-granted in 1878. if proof of this 
grant fails, as I held it must, it follows that 
the suit not having been instituted within 
12 years from the date when the cause 
of action arose, 7 'k., in 1S78 at latest it is 
now barred by linjitation and must be 
dismissed. 

A further point was raised by the defend- 
ants which may be mentioned here, allliough 
in view of the findings I have arrived at 
it is unnccessarj^ to decide it. The suit 
was originally instituted against the first 
two defendants alcne on the 14th May 
1917. By their written statement, which 
was filed on the 4th June 1918, they alleged 
that Musarnmat Chanderma Kueri, the 
defendant No. 2, with the authority of her 
late husband, Tirijnandan vSingh, adopted 
a son, Hakim Chandra Sekhar Prasad Singh, 
in Bahakh 172 » F. corresponding to April 
1916 and that lie, as heir of his adoptive 
father, was alone in possession of :dl tne 
lands in suit and that the suit was not 
maintainable against them bat only against 
the adopted son. The plaintiff apparently 
was not aware of the alleged adoption until 
he received the written statement of the 
widows in J une 1918, by which time the period 
of limitation as against the adopted son 
had expired even assuming that the grant 
of .1878 could be proved. The adopted 
son was, however, added a? a party by an 
order of the Judge of the Trial Court on the 
T9th December xqtiS. In April 1919 he 
filed a written statement pleading, inUr 
alia, that the^ suit was barred by limitation. 
If in fact his adoption was valid wffiioh is 
not admitted by the plaintiff it would appear 
that there is no answer to this plea. At 
the date wdien the judgment was delivered 
by the Trial Couit in May 1919 a suit to set 
aside the adoption had been brought by the 
reversioner? of Brijnandan against Musam-- 
maf Chanderma Kueri and her adopted 
Son and judgment had been delivered in 
that suit by the Subordinate Judge of 
Saran declaring against the validity of the 
adoption. An appeal, however, from that 
decision was pending to the High Court 
and on the 24tb JanttaTy last the appeal 
was allowed, the decree of the Subordinate 
Judge being set asMe and tht suit dismissed* 
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From that decision an appeal ib now pend- 
ing to his Majesty in Council. In the pre- 
sent suit no evidence was given either as 
to the fact of adoption or as to its validity, 
but the learned Judge as’Mtmed that if the 
appeal then pending to the High Court 
in the adoptioii suit should succeed the 
present suit would be tiu’.e-l)arred as against 
the defendant No. 3. luiring the hearing 
of this appeal the respondents presented 
a petition vvith a cetified copy of the judg- 
ment of the High Court in the adoption 
suit and asked us to admit it as evidence 
of the adoption. That judgment, however, 
w'as not a judgment in a .-^uit ])ctvveeii the 
parties to the present case and canrot ue 
regarded as res judicata. Nor is it, in iiiy 
opinion, a judgment in rem 1 ‘itiding upon all 
the world. Sec Kannya Loll v. RadhaClurn 

(4) and Yarakalamma v. Anakala Naramwa 

(5) . Moreover, in this country by section 
41 cf the Evidence Act judgments, orders 
or decrees which are conclusive proof of 
the legal character of a person are con- 
fined to those of a competent Court in 
Probate, Matrimonial, Admiralty, or In- 
solvency Jurisdiction. They do not include 
judgments of the character now relied 
upon. Further, in my opinion, the judg- 
ment relied upon being res inter alios judi- 
cata and not relating to matters of a public 
nature is not even admissible as evidence 
in the present case of the truth of the 
matters therein decided. It is, however, 
in view of the findings already arrived at, 
unnecessary to detertnine this r'uestion. 
In my opinion this ai)peal should be 
dismissed with costs. 

MulUck, Jt— I agree. 

z. K. 

Appeal dismissed, 

7 W. R. 33^- 

(5) 2 M. H. C. R. 276. 


PBIVY COUNOIL 

Appeai, prom the Patna High Court. 

December ii, 1922. 

Present: — ^Eord Atkinson, Lord Sumner, 
Lord Parmoor, Lord Carson and 
Mr. Ameer Ali. 

RAM BUJHAWAN PROSAD SINGH 

AND ANOTIIER—'DePENDANTS — 

Appeeeants 

versus 

NATHU RAM and others — Peaintipes~ 
Respondents. 

Ihndit Law — Joint family — Mortgage by 
karta — Seccs^iiy — hitcresL rate of — Burden of 
proof. 

Jt is mcumbenl on a person, supporting a mort- 
gage made by the manager oi a joint Hindu tamily, 
to show not only that there was necessity to borrow 
but that it was not unreasonable to do so at the 
rate and terms contained in the mortgage, ip, 035# 
cols. I & 2.] 

Nawab Nazir Begam v. Rao Raghunatk, 50 Ind. 
Cas. 434; 46 I. .A. 145; 36 M. L. J. 521; 17 A. L. J. 
5Qi; 23 C. W. N. 700: 21 Bom. L. R. 484; 26 M. L 
T. 40/30 C. L. J. 86; (1919) M. W. N. 498; i V. P. 
L. R. (P. C.) 49‘(P. C.). relied on. 

Hmro Nath Rai Ch^wdhri v. Randkw 
Singh, 18 I. A. i; 18 C. 311 (R C.); 5 Sar P. C. J. 
642: J5 Ind. Jur. 34: 9 Ind. Dec. (N. S.) 207; Nand 
Ram V. Bhiil>al Sin;.ih, 13 Ind. Cas. 5; 34 A. 126; 
8 .A. E. J . 1294 ''^'fanna Lai v, Karu Singh, 56 Ind, 
Cas. 766; I P. E. T. 6; 13 E. W. 652 (P. C.), referred 
to. 

Appeal against the decision of Mr. 
Justice Coutts and Mr. Justice Das, in 
First Appeal No. 162 of 1916, dated the 
Bth August 1919, reported as 52 Ind. Cas., 
96.}, varying the decree passed by the 
Sub- Judge, First Court, Patna, dated the 
30th August 1916. 

Messrs. Dunne, K. C. and B. Dube, for 
the Appellants. 

Mr. J. K. Roy, for the Respondents. 

JUDGMENT. 

Lord Parmoor.— This is an appeal from 
a decree of the High Court of Jumcatuie jat 
Patna which varied a decree of the Jufige 
of the Subordinate Court. Hari Charau 
Mahto, the father of the first of the defend- 
ants (appellants), was head and katt* of a 
Hindu joint family governed by Mitakshaia 
Daw. He borrowed a sum of Rs. 1,000, secured 
with interest at 36 per cent, per annum 
with quarterly rests by h^othecation of 
certain immoveable properties of the paint 
family, and executed a deed of mortgage 
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on the i6th July 1903, the rights in which 
are now vested in the plaintiffs (respondents). 
Hari Charan Mahto died on the i8th Jan- 
uary 191T, without redeeming the deed 
of mortgage. At the time of the institution 
of the present suit to enforce the mortgage 
bond, it was claimed that there was a sum 
due on the mortgage for principal and in- 
terest of more than Rs. 50,000, after making 
an allowance tor payments which had been 
made during the lifetime of the mortgagor. 
The actual claim in the suit was for K s.32,000. 
the plaintiffs stating that they had reduced 
the amount of their claim on the ground 
that the mortgaged property was not worth 
the whole sum due for principal and interest. 

In their plaint the plaintiffs (respondents) 
pleaded that Hari Charan Mahto had borrow- 
ed the sum of Ps. 1,000, at the above rate 
•of interest, in order to defray some necessary 
household expenses of the joint family, and 
[that as security for the bond money, prin- 
cipal, with interest and compound interest, 
he had mortgaged, hypothecated and made 
liable his miJkiat right in certain scheduled 
properties, which it is not necessary especial- 
ly to designate. In answer to this claim 
the first of the defendants (appellants) 
pleaded, among other things : — 

‘‘ That the necessities mentioned in the 
bond in suit are wrong and baseless. This 
defendant's father never took a shell from 
the plaintiffs for the requirements and the 
benefit of the family, nor was there any 
necessity for the same. 

" That the mortgaged property is the 
ancestral property of the joint family, and 
is not at all liable for the payment of the 
amount claimed. Nor can the property 
be sold for the payment of the same. 

‘‘ That the rate of interest and compound 
interest and the period for payment of com- 
pound interest are altogether invalid and 
are by way of penalty. Such an invalid 
contract and such severe terms, which are 
by way of unconscionable bargain, can- 
not* be given effect to or put into operation. 
Th^ account of compound interest and the 
manner it has been calculated are also wrong. 
The plaintiffs are not, in any case, entitled 
to compound interest on the interest." 

It has been necessary to set out these 
pleas at length, since the judgment of the 
High Court has largely turned on a point 
of pleadingt Jo the written statements, 


filed on behalf of the other defendants 
(appellants) the same defences are raised, 
and in the issues filed before trial, in accord- 
ance with Indian practice, 3 and 5 are rele- 
vant to the questions argued on the appeal 
before their Lordships. The third issue 
raises the question whether the defendants 
(appellants) are bound to pay the debt. 
Were they benefited by the loan ? Can the 
defendant raise his objection ? The fifth 
issue raises the question whether the stipu- 
lation in the bond for payment of compound 
interest is penal and unconscionable. 

The Judge of the Subordinate Court 
found that the bond in suit was genuine 
and for consideration, and that the amount 
of Rs. 1,000 had been borrowed for family 
necessity to enable Haii Charan Mahto to 
defend himself against a criminal charge of 
rioting. On a cross-appeal filed on behalf 
of the defendants (appellants) to the High 
Court, it was argued that a karta was not 
entitled to defend himself against a criminal 
charge at the cost of a joint family, and 
that there was no proof that the joint family 
property had been hypothecated for any 
legal necessity of the joint family. The 
High Court, however, confirmed in 
this respect the judgment of the Sub- 
ordinate Court, and the Counsel for the de- 
fendants (appellants) did not ask their Lord- 
ships to review the concurrent hndings of 
the two Courts, or to reverse this portion 
of the decree of the Subordinate Court. 

The Judge of the Subordinate Court fur- 
ther found that the stipulation in the bond 
for payment of interest at 3 per cent, per 
month, and to pay compound interest with 
three monthly rests, was penal, and he allow- 
ed simple interest at i per cent, per month. 
This finding appears to have been based, 
not on the conditions which attach when 
a security is given which purports to hypo- 
thecate joint family property, but on the 
provisions of section 16 of the Indian Con- 
tract Act, 1872. It was set aside by the 
High Court, which held that section 16 of 
the Contract Act did not relieve the debtor 
by reducing the rate of interest, except when 
the Court had been satisfied that the lender 
was in a position to dominate the will of the 
borrower, and that the bargain was un- 
conscionable within the meaning of the 
section. It is not necessary on the present 
appeal that their I^ordships should express 
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any opinion on the respective judgments 
of the Subordinate Court and of the High 
Court on this issue. The case of the defend- 
ants (appellants) was not argued before 
their Lordships on the terms of section i6 
of the Contract Act, but on the nature of 
the obligations created where money has 
been borrowed by a karta on the security 
of the joint family property. If, howevere 
it is permissible to accept the finding of the 
Judge of the Subordinate Court that simple 
interest at the rate of i per cent, per mensem 
is a fair commercial rate in the absence of 
special circumstances justifying a higher 
rate, and to calculate the interest on the 
loan of Rs. i,ooo at this rate, then, after 
allowing for payments made, a decree in 
favour of the plaintiffs (respondents) would, 
as ascertained on this basis, amount to 
the sum of Rs. 236-5-6, the decretal 
amount inseited in the decree of the 
Subor din ate Cou rt . 

It will be convenient, in the first instance, 
to consider the nature of the right which 
a mortgagee of an ancestral joint family 
property is entitled to enforce against such 
property where he has proved that there 
was legal necessity for borrowing the princi- 
pal sum, but it is not proved that there was 
necessity to borrow at the rate of interest 
contained in the mortgage-deed. The ques- 
tion whether the defendants-appellants 
are entitled to raise this question in the 
present instance will be considered at a 
later stage. This Board in the recent case 
of Nawab Nazir Begam v. Rao Raghunath 
(i) determined the principles applicable 
in a case of this character, and it is not per- 
missible for an3^ Court to restrict or curtail 
the principles affirmed in that case. After 
referring to the earlier cases of Burro 
Nath Rai Chowdhri v. Randhir Singh (2I 
and Nand Ram v. Bhupal Stngh ('^) the 
judgment proceeds: — 

“It is incumbent on those who support 
a mortgage made by the manager of a joint 
Hindu family to show not only that ther^ 
was necessity to borrow, but that it was no^ 

(1) 50 Ind. Cas. 434; 46 I. A. 145; 36 M. L. J* 
5«i; 17 A. L. J. 591; 23 C. WsN. 700; 21 Bom. L. R. 
484; 26 M. L. T. 40; 30 C. ly. J. 86; (1919) M, \V. N. 
498; I U. P. L. R. (P. C.) 49 (P. C.) 

(2) 18 I. A. i; iS C. 311 (P. C.): 5 Sar P. C. J, 
642; 15 Ind. Jur. 34; 9 Ind. liec. (N. s.) 2.7 (P. C,). 

(3) 13 Ind. Cat. 5; 34 A. ia6; 8 A. t. J. 1294* 


unreasonable to borrow at aome such high 
rate and upon some such terms, and if it is 
not shown that there was necessity to borrow 
at the rate and upon the terms contained 
in the mortgage that rate and those tetms 
cannot stand. 

“ This principle being established, the 
High Court was justified in finding that a 
mortgage upon such terms as those contained 
in the document sued upon, the lands charg- 
ed being of such value as to make the se- 
curity ample, was an unnecessary extra- 
vagance. No evidence, it is true, was given 
on either side, but the thing spoke for itself. 
It remains, therefore, that there was neces- 
sity, and in virtue of that necessity, authority 
to borrow upon reasonable commercial terms» 
and that the mortgage stands as good security 
to that extent, but that all terms of the 
mortgage in excess of this necessity are 
outside the scope of the authority." 

In this case the defendants pleaded that 
the condition relating to interest was very 
hard, unconscionable and inequitable, but 
it is stated in the judgment that this allega- 
tion did not seem to have been intended 
as a substantive plea in itself, but rather as 
introducing a plea of undue influence which 
failed, and then the judgment proceeds: — 

“ However this may be, their Lordships 
do not think it safe to rest their decision 
upon a supposed discretion in the Court 
or an inference by the Judges as to the sum 
which would be sufficient to compensate 
the mortgagee In their view, as already 
stated, the question is one of the authority 
of a manager of a joint Hindu family, and it 
is because their Lordships agree with the 
High Court that this authority was exceeded 
to the extent already stated that they con- 
cur in the conclusion at which that Court 
arrived." 

This decision was applied by the Board 
in the later case of Manna Lai v. Karu 
Singh (4), in which judgment was delivered 
on the 29tb July 1919. 

Applying this principle to the piesent 
case, the consideration arises whether the 
authority of Hari Charan Mahto, being an 
authority to borrow on reasonable commer- 
cial terms, was exceeded in the promise to 
pay interest at the rate of 3 per cent, per 

(4) 56 lad. Cas. 766; i P. L. T. 6; 13 L. W. 652 
^P. C.^ 
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uwMith with three monthly rests. Assum- 
ing that this question is raised in the ])lead- 
ings, a matter consideied later, the onus 
of establishing that there was a necessity 
to pay a rate of interest in excess of the 
ordinary commercial terms is on the plaintiff, 
iind no proof of tliis necessity appears to 
have been given at the trial. The first 
defendant (a-ppellant) does state in Ids 
evidence tliat there was no necessity to 
borrow money at «uch interest. There is 
some evidence that the property mortgaged 
provided ample security for a loan of 
Rs. 1,000, but, in their lyordships’ opinion, if 
there was absence of evidence on either 
side, the case speaks for itself, and it has 
not been proved that it was within thi‘ 
scope of the authority of the karta to borrow 
on the terms fixed in the mortgage-deed. 
Theii Lordships have the assistance of the 
Judge of the vSiibordinate Court in deter- 
nuniiag tlie reduction which should be made 
in the rate of interest, and are of opinion 
that the rate of interest adopted by him 
may he safely followed. Indeed it was 
not argued before tlieir Lordships that this 
rate should not be applied if it was lield 
that the rate fixed in the niortgag'^‘-deed 
cannot be allowed to stand. 

The High Court of Patna decided in favour 
of the plaintiffs (respondents) that they 
were entitled to recover the amount of 
interest fixed in the mortgage-bond, on the 
security of the joint family property, on 
two grounds: — 

(1) That the question of excessive in- 
terest had not been sufficiently raised in 
the defence of the defendants (appellants.) 

(2) That, even assuming this question 
was sufficiently raised in the defence, the 
plaintiffs (respondents) were entitled to 
succeed owing to an admission made in 
the terms of a compromise of the loth Feb- 
ruary 1911 referred to in the decree of 
the I2th February 1911. 

The defence that there was no legal ne- 
cessity for the loan on the security of the 
joint family property was raised and deter- 
mined in favour of the plaintiffs (respondents), 
but the High Court held that this defence 
did not sufficiently raise the further question 
that the rate of interest was excessive and 
to this extent was outside the authority of 
the kz4a. The High Court based their 
^edsion partly oh the terms iu which the 


plea of the defendants (appellants) th<<t 
there was no legal necessity for the loan at 
all, was raised and stated in the written 
statement of the defendants (appellants), 
and partly on the ground that the written 
statement contains a special plea as to in- 
terest, contained in paragraph 10 of the defence 
and ill paragraph 5 of the written statement. 
It i- not possible to say, after the decision 
of the Board in the case of Nawab Nazu 
Begam v. Rao Rag}mnath{i), already referred 
to, that a plea of no legal necessity for a 
loan, and that the property is not at all 
liable for the payment of the amount claimed, 
does not open the door for a defendant to 
say that the rate of interest is excessive, 
and place on the plaintiff the onus of proving 
that the rate of interest is not excessive, 
having regard to all the circumstances which 
prevailed when the loan was made. The 
defendant in such a case docs not lose his 
right to raise this defence by adding the 
additional plea that, apart from the condi- 
tions which attach when a karia mortgages 
the joint prope ty, the stipulation in the bond 
for payment of interest, and compound 
interest, is in itself penal and unconscionable. 
In view, however, of the recent decision 
of this Board, the matter is concluded and 
no longer open to question. 

It becomes necessary, therefore, to con- 
sider the second question on which the judg- 
ment of the bligh Court was founded, namely, 
whether the plaintiffs (respondents) were 
entitled to succeed, owing to the admissions 
made in the terms of the compromise of the 
loth February 1911. It is necessary to 
state shortly the relevant facts. On the 
19th December 1903 Hari Charan Mahto 
executed a further mortgage bond in favour 
of the plaintiffs (respondents), who insti- 
tuted a suit against him and his son, de- 
fendant No. I, to enforce this mortgage 
bond. Hari Charan Mahto died after the 
institution of this suit, and his son, defend- 
ant No. I, in the present suit, settled the 
matter. The arrangement was embodied 
in a consent decree of the 12th February 
1911 and was in part carried out by the 
execution of a sale-deed of the loth February 
1911, in which sale-deed there is a passage, 
“ Be it known that the bond <'ated i6th 
July 19^3 stands good as before, after 
payment of Rs, 1,000 as principal, besides 
interest £^nd cotbpound interest/* The con- 
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mnt decree provides as follows : “ Besides 
the amount claimed, Rs. i/ioo, as principal 
and interest and compound interest due 
under the mortgage bond dated the i6th 
July iqo3 executed by Hari Charan Mahto 
is due from me under the bond. Only 
Rs. 1,487 out of interest and compound 
interest entered cn the back of the bond 
has been realised. The bond is allowed 
to stand good as before — i,c., the })rincipal, 
interest and compound interest will remain 
due from me*” The High Court of Patna 
held that thia was a cloat adinission of lia- 
bility on the part of defcnrlant No. i in 
respect of both prinicipal and interest and 
compound interest, and that, though it was 
not in an)^ sense a ratification of what was 
done by Hari Charan Mahto, it was pre- 
sumptive proof of a justif3dng family 
necessity, and that hence, if it is necessary 
to come to a conclusion on the question 
whether there was any necessity to raise 
the loan on such onerous terms, it vvould 
be sufficient to say that the subsequent 
consent of defendant No. i to the transaction 
was evidence of such necessity which had 
not been rebutted, and that, so far as de- 
fendant No. 2 is concerned, the question 
did not arise, as he was not in existence either 
at the date of the original transaction or 
at the date when the compromise was made. 

On the construction of the words the 
bond is allowed to stand good as before, 

the principal, interest and compound 
interest will remain due from me,” their 
I/Otdships are of opinion that they consti- 
tute no more than a reservation of the rights 
whatever they may be, under the mort- 
gage bond of the i6th July 1903, and that 
tibey do not constitute an admission of a 
legal necessity either to the principal amount 
or of the rate of interest or compound in- 
terest. The mortgage bond which it was 
sought to enforce in the suit was executed 
subsequently to the mortgage-bond on whicli 
the present action is founded, and it would 
be a reasonable precaution to insert words 
of reservation in order to ensure that there 
was no interference with the security of 
the prior bond. In the present suit the 
question of legal necessity for the principal 
of tte loan was considered in both Courts, 
quite apart from the terms of the compro- 
mise, although if the terms of the compromise 
are proof as to the uecessity of the rate of 


interest they would be proof to the sceme 
extent of the necessity of the principal of 
the loan. This is sufficient to determine 
the matter in favour of the defendants 
(appellants). Assuming, however, that the 
construction adopted by the High Court 
is correct, and accepting the view expressed 
in the judgment of the High Court that 
there was not in any sense a ratification of 
what was done by the father of defendant 
No. I, their Lordships are unable to accept 
the conclusion that the compromise terms 
would constitute such proof of a justifying 
family necessit}" as would be sufficient to 
discharge the plaintiffs (respondents) froasa 
the onus of proving that there were special 
circumstances which entitled Hari Charan 
Mahto to pledge the family joint property 
on excessive terms of interest, or compound 
interest. The passage is, in any case, no- 
thing more than an admission, for what it 
is worth, made by defendant No. i, and if 
it were necessary to draw a conclusion of 
fact their Lordships could not agree in the 
conclusion of the High Court. 

Their Lordships will humbly advise His 
Majesty that the appeal succeeds on the 
question of interest or compound interest, 
that the decree of the High Court be set 
aside and the case be remitted with a direc- 
tion that the rate of interest be reduced to 
simple interest at i per cent, per mensem 
and that the plaintiffs (respondents; pay 
the costs of this appeal and in the High 
Court. 

N. K. Appeal accepted. 

Solicitors for the Appellants. — Messss. 
Barrow Rogers & Neville, 

Solicitor, for the Respondents.-^Messre. 

Box & Co, j 


PATNA man coubt 

Appkai. from Originai, Oirder No. 226 
OP 192J. 

December 19, 1922. 

Present , — Justice Jwala Prasad and 
Mr. Justice Ross* 

T. BARCLEY----PETmoNHR— Api®i,iAi!iX 
versus 

Musammat DHONDAI and ANOTHKlt 
DECK KTi -Hoi^der — Respondeints. 
Execution decree — Default in In 
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hfgst, ItaHlitv to pay — Waiver — Appropriation of 
payments— Contract Act (I X of 1872), ss. 60. 61. 

Where a date is fixed for payment of a sum and 
default is made in payment, the creditor is entitled 
to interest by way of compensation, even if there is 
no express agreement to pay interest from the date 
01 default under the Interest Act. [p. 939. col. 2.] 

Execution of a decree is only a mode of realisa- 
tion and where interest is payable under a decree 
if default is made in payment of the decretal 
amount by a certain date, the failure of the decree- 
holder to execute the decree on default, does not 
disentitle him to get interest Irom the date of de- 
fault. Nor does the fact that the decree-holder 
has accepted sums paid to him in part payment 
of the decree after the date of default show that 
be has waived his right to claim interest from 
the date of default, [p. 939i col. i.] 

The rule that, in the absence of a stipulation to 
the contrary, the creditor is entitled to appropriate 
payments made to him first toward.^ interest, and 
the balance, it any, towards principal, applies to 
payments made towards satisfaction of a deciec. 
whether the decree is an odinary decree or an in- 
stalment decree, provided intere.st is payable under 
the decree, [p. 939 . col. 2.] 

(Case-law discussed.) 

Appeal from an order of the Subordinate 
Judge, First Court, Muzaffarpore. dated 
the 8th June 1921. 

Mr. P. C. Ray, for the Appellant. 

Messrs. Rai Guru Saran Prasad and 
Brif KUiore Prasad, iox the Respondents. 
JUD&MENr. 

Jwala Prasad, J.—Tnis appeal arises 
out of an order passed by the Subordinate 
Judge of Muzaffarpore, dated the 8 tn June 
1921. The judgment-debtor filed an appli- 
cation under O. XXI, r. 2 of the Civil 
Procedure Code, stating that the entire 
decree was satisfied and that there was 
nothing due under the decree to the decree- 
holders. The decree-holder opposed the ap- 
plication and submitted an account stating 
that Rs. 258-6-11 was still due to them. 
The learned Subordinate Judge held that 
Rs. 248-8-3 was still due to the decree- 
holders, and to that extent he refused the 
application of the judgment-debtor. The 
judgment -debtor has now, therefore, come 
to. this Court in appeal. 

The decree in question was a mortgage- 
decree and was passed in terras of a 
compromise petition filed by the parties. 
Under the terms, which were incorpo- 
rated into the decree, the entire 
decretal amount was fixed at Rs. 9,625, 
out of which Rs. 4,000 was to be paid 
to th3 plaintiffs, the decree-h dders, by 
the defendant ist party appellant within 


two months from the date of the decree: 
This sum was paid off and we are not con- 
cerned with it. As to the balance of 
Rs. 5,625 which was stated as being due by 
the defendant 2nd party to the defendant 
1st party, the terms settled were as follows : 

The defendant 1st party will see that 
the said sum is deposited in Court by the 
defendant 2nd party in the name of the 
plaintiffs in satisfaction of a portion of 
the decretal amount in this suit within 
one month from this date (the date of the 
decree) and on failure of toe defendant 
1st party to deposit as aforesaid the said 
amount of Rs. 5,625 within the said period 
of one month, the defendant 1st party 
will himself pay the said amount to the 
plaintiff within the said period of two 
months from tiiis date."' 

' The compromise-decree is dated the 
30th March 1920 The defendant 2nd party 
did not deposit the amount within the 
period mentioned above, and, t erefore, 
under the aforesaid clause the defendant 
1st party was liable to pay to the plain- 
tiffs, the decree-holaers, the said sum of 
Ks. 5,625 witaiu the period of two months 
hom the date of the d^cr.e. On the 30th 
of September 1920, the defendant ist party 
paid to the plaintiffs, the decree-holders, 
Rs. 4,841-5-1, an I on the 21st ot February 
1921 he paid Rs. 784. These two i ayments 
maxe up Rs. 5,025 which was payable by 
the judgment-debtor apj ellant within two- 
months from the date of the decree. The 
decree-holders, h wever, claim interest at 
the rate of one rupee percent, per mensem 
from the date of default after the exj-iiy 
of two months of the date of the decree, 
within which period the entire amount 
had to be paid. The judgment-debtor 
dis^mtes the right of the decree- olders 
to claim interest. The question for deter- 
mination, therefore, is whether the decree- 
holders are entitled to any interest. Now, 
the 5th clause of the compromise petition 
runs as follows ; — 

“ That until the payment of the entire 
decretal amount the said annuity will re- 
main attached. That if any portion of 
the decretal amount remains un^ aid at 
the e.xpiry of the said period of two months 
it will be open to the plaintiffs to execute 
the decide for the unrealised amount with 
interest at the rate ot Re. i per cent per 
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month from after the date of expiry of the 
said period of two months. '' 

Now, there was a fixed date within which 
the full amount of Rs. 9,625 was to be paid. 
This was not done. The decree-holders 
are, therefore, entitled to compensation for 
the loss caused to them on account of the 
default of the judgment-debtor in the pay- 
ment of the said amount within the time 
fixed for payment. Under the 5th clause 
of the compromise petition quoted above, 
it is clear that the decree-holders were 
entitled to execute the decree after two 
months of the expiry of the date of the 
decree, with interest at the rate of Re. i 
per cent, per mensem, if the entire sum was 
not paid off. There was clearly the inten- 
tion of the parties that the unpaid balance 
after two months will carry interest at 
the rate aforesaid. The execution is a 
mode of realisation and the failure to exe- 
cute does not disentitle the plaintiffs to get 
interest from the date of default. The fact 
that the decree-holders accepted amounts 
paid to them in part payment of their 
decree does not show that they waived 
their right to claim interest after the de- 
fault made by the judgment-debtor. From 
the account submitted by them it appears 
that they axDpropriated the payments first 
towards interest due on date of payment 
and the balance towards principal. There 
is nothing to show that they waived their 
right to interest. They did not e\en file 
satisfaction petition in the Court, apparent- 
ly because they thought that they were 
entitled to interest. They kept their right 
to the interest alive after the date of default. 
The authorities quoted by the learned 
Vakil on behalf of the ai)ioellant are not 
on all fours with the present case. 
Thaithotiaihil Pokkar v. Ramachandra 
Shenoy (i), Chagan Chunilal v. Suka 
(2), Mumford v. Peal (3), Sakhawat, 
Husain v. Gajadhat Prasad (4), and 
Radha Prasad Singh v. Bhagwan Rai 
(5). On the other hand, the modified de- 
cree passed by the High Court of Allahabad 
in the case of Sakhawat Husain v. Gajadha^ 

(i) 26 Ind. Cas. 124 ; 16 M. I#. T. 478. 

(a) 12 Ind. Cas. 384 ; 35 B 511 ; 13 Bom. I,. R, 

89X. 

(3) 2 A. 857 : I Ind. Bee. (n. s.) 1091. 

(41 28 A. 622 ; 3 A. B. J. 469. 

(5) 5 A. 28^f ; A. W. N. (1883) 33 ; 3 Ind. Bee. 

(H. S.) 277. 


Prasad (4) shows that interest was 
allowed to the decree-holder on two kists 
in respect of which default had occurred 
from the date fixed for payment of the same. 
The case seems to be governed by the prin- 
ciples deducible from the following autho- 
rities :—Afi/yW/zar V, Mulchand (6^ ]\^ala 
yappaiyar V. Pichai Asart (7) and Ghumandi 
Lalv. Kanhaya Lai (8) and Rahas Bchari Lul 
V. Bachchu Singh (9). The principle seems 
to be that when a date is fixed for payment 
of a sum, the creditor is entitled to interest 
by way of compensation even if there is 
no express agreement to pay interest from 
the date of default under the Interest Act, 
and from the 5th clause of the compromise 
petition quoted above it is clear that theie 
was in the present case a clear intention 
to charge interest at the rate of Re. i. 
The charge of Re. i percent, per mensem 
is not unreasonable compensation with re- 
gard to the circumstances of the case, as was 
observed in the case of Murlidhar v. MuU 
chand (6). The decree-holders had a right 
under clause 5 of the compromise peti- 
tion to realise it summarily by execution 
of the decree instead of by a separate suit 
or any other proceeding, and consequently 
they l?ad a right to appropriate part pay- 
ments after the due date, first, towards 
interest, and the balance, if any, towards 
principal. This is the general rule of 
appropriation , vide Parr's Banking Co. v. 
Yates (10). The rule has been adopted 
in India from the earliest time ; Vide 
Goverdhun Das v. Waris AH (11), Bamun^ 
dess Mockerjeav, OmeishChunder Race (12), 
Luchmeswar Sing Bahadur v. Syad I.uiJ 
AH Khan (13), Gooroo Doss Dutt v. Ooma 
Churn Roy (14), Maharaja of Benares 

V. Har Narain Singh (15), Biswanach 

(6) 52 Ind. Cas. 953- 

(7) 28 Ind. Cas. 195 i 2 B W. 236; (1915) M. 

W. N. 208. 

(8) 52 Ind. Cas. 320. 

(9) 23 Ind. Cas. 871 ; i O B. J. 50. 

(10) (1808) 2 Q. B. 460 at p. 466 ; 67 B. J. Q, 
B. 851 ; 47 W. R. 42; 79 B T 321. 

(11) (1827) 4 Sel Rep 330; 7 Ind. Bee. (o. S.) 
246. 

(12 6 M. I. A. 289 ; I Sar. P. C. J. 542; 19 E. R. 

108 

(13) 8 B. B. R. no; 2 Sar. P. C.J. 700; 2 Snth. 
P. C. J. 4O1. 

(14) 22 W. R. 525. 

(15) 28 A 25 ; A. W. N. (1905) X67 ; 2 A* B. J, 

585* 
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Bkaitacharjce v. Sameswar S&rma (16), Meka 
Vmiatadri Appa Row Bahadur Zemindar 
Garu V. Raja Parthassrathy Appa 
Row Bahadur Zemindar Gant (17) and 
Nemichand v. Radha Kishen (18) 
and sections 60 and 61 of the Indian Con- 
tract Act. This is so whether the decree 
be an ordinary decree or an instalment 
decree, as in the present case, pro- 
vided the interest is payable tinder 
the decree. We have already seen that 
tinder the terras of the decree interest was 
payable though the right for realizing it 
by execution proceedings was mentioned 
in the decree for the benefit of the decree- 
holders. 

There is no substance also in the con- 
tention of the appellant that the calculation 
of interest is unreasonable or that compound 
interest was charged in the account. Such a 
calculation was upheld in the aforesaid case 
of Biswanath Bathacharjee v. Someswar 
Sarma (16). 

For all these reasons we dismiss the appeal 
with costs. 

Bcmbs, J. — I agree*. 

z. K. Appeal dismissed. 

{16) 41 Ind. Cas. 348 , 21 C. W. N. T055. 

(17) bi Ind. Cas. 31 ; 26 C. W. N. 33 ; (1021} 

M. \V. N. 347 , 19 A. I,. J. 465 ; 33 C. h. J, 447 ; 
40 M. Iv. J, 54Q ; 23 Uom. ly. R. 644 ; 3 U. P. ly. 

K. (P. C.) 27 ; 44 M. 570 ; 14 ly. W. 25; 30 M. jy. T. 
36: (1922) A. I. R. (P. C.) 233 (P. C.). 

(18) 63 lud. Cas. 904 ; 2O C. W. Is’. 153 ; (1921) 
M . W. N. 411 ; 14 ly. \V. 301 ; 10 M. ly. T. 39 ; 48 
C. .«39 : (1922) A. I. R. (P. C.) 2b (p. c.) 


PATNA HIGH COURT. 

Appeal prom: Oricunal Decree No. 26 
OF 1920. 

January 2, 1923. 

Present: — Mr. Justice Das and 
Mr. Justice Kuiwant Sahay. 

Babu JAI PRAGASH SINGH— 
Dkfeisjdant No. 17— Appellant 
versus 

Utimaii RUPMANJAR DASI and others 
— Plaintiffs and others-^Defkxdants, 
RAM BAHADUR and others — Pro jorma 
Defendants — Respondent's. 

Meitgap — Subregahon — Inter Hon — Principles 
applicable, 

Vv'Uere there is Mothim» on the r-cord U> whow 
lh2.1 a subsequent mextgugee \shu paid otj n j[;njr 

charge on the property intended to keep it alive 


for his benefit, the prior charge must be deemed to 
have been eTrtmfmifihcd on pavinent. [p. 941, col. 2.] 

In a Court of Equity, it has always been 
held that the mere fact of a charge having 
been paid off does not decide the question 
whether it is extinguished. If it is paid 
off by a tenant for life without any expression 
of his intention, it is well established that he 
retains the benefit of it against the inherit- 
ance^ for, although he has not declared his 
intention of keeping it alive, it is presumed that 
his intention was to do so, because it is manifestly 
for his benefit. On the other hand, when the 
owner of an estate, in fee, or in tail, pays off a 
charge, the presumption is the other way, but in 
either case the peison paying off the charge can, 
by expressly declaring his intention, either keep it 
alive or <lcstroy it. If there is no reason for 
keeping it alive, then, especially in the case of an 
owner in fee, Equity will, in the absence of any 
declaration of intention, destroy it, but if there be 
any reason for keeping it alive, such as the 
existence of another incumbrance, Ivquity will not 
destro}^ it. [p. 9^1, ct/1. 2.] 

Mnhesh Lai v. Mohaut Bawan Das, 9 C. 961; 
13 C. ly. 221; 10 I. :\. 02; 7 liid. Jur. 

382; 4 Sar. r. C. J . 424, 4 hid. Dec. (n. .s.) 1291 
(P. C.), Adams v. Angel I, (1877) f) Ch. D. 634; 46 
iy. J. Ch. 352: 3b L. 1 3 >, 1 , ref erred to. 

Appeal Troin a decision of the OlFiciatia's; 
vSubordinate Judge, Second Court, Arratq 
dated the end June 1919. 

Mr. Siv Saran Lai, for the Appellant. 

Mr. 5. C. Mifra, the Respondents. 

«rUDGMENT. 

Kuiwant Sahay, J.-— This is .an appeal 
by the delendant No. 17 against the deciee 
of the Officiating Subordinate judge of 
Arrah, dated the 2nd June 1919, and the 
only que.stion raise<l in the appeal is as re- 
gards the right of priority between the 
different mortgagees. The suit is based 
on four mortgage-bonds executed by the 
mortgagors-defendants in favour of the 
plaintiffs. Three of these bonds are dated 
the ryth November 1904 and the fourth 
is dated r8th November 190.:}. The appel- 
lant's bond is dated 5th April 1902 and the 
appellant contends that he has got a right 
of priorit}^ over the plaintiffs inasmuch afl 
his money went to pay off a prior bond, 
dated the 26th April 1890, of Kashi Nath 
Chaudhary. The learned Subordinate Jirdge 
has found that the appellant has failed to 
prove that the money advanced by him 
went to satisfy the previous mortgage of 
1890 and, further, that there is nothing 
to show that there was any intention on 
the part of the appellant to keep the l>rior 
mortgage of 1890" alive. It appears that the 
raoney advanced under the . plainti%'' 
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fitst bond of T7th November 1904 went 
to satisfy three bonds dated 6th 
j annary 1902, 4th February 1902 and 
4th March 1902 in favour of oneMangar 
Kam and that advanced under their 
bonds, Exhibits lA and iB, of 1904 went to 
satisfy another mortgage of one Ram Pra- 
sad Chaudhttry dated the 5th May 1893. 
In the plaintiffs’ bond there is a distinct 
recital that these ])rior bonds of Mangar 
Ram and Ram Prasad Chaudhury were 
kept alive and the learned Subordinate 
Judge has held that, as the money ad- 
vanced by the plaintiffs went to pay off 
the prior mortgages of 1893 and 1902, 
the plaintiffs have got a right of priority 
over the defendant No. 17. 

It has been contended by the learned 
Vakil for the appellant that there is 
evidence on the record to show that 
the money advanced by the appellant 
went to satisfy the bond of 26th April 1890 
and ill support ot this contention he relics 
upon Exhibit Cl, certiiied copy of the bond; 
Exhibit D, judgment in the suit on the 
above bond, Exhibit K, certifieil copy of 
the decree passed on that judgment and 
Exhibit I', certiiied copy of the Register 
of Civil baits, which shows that a sum 
of Rs. 7,300 was paid in full satisfaction of 
the bond of Kashi Nath Chaudhur)-. Now, 
none of those documents goes to show 
that the sum of Rs. 7,200 advanced by the 
the defendant No. 17 went to pay off the 
debt of Kashi Nath Chaudhury. It has 
been contended that, although execution 
was taken out for the rerdisation of a sum 
of Rs. 7,500, on the d.ate on which the appel- 
lant's bond was executed, a sum ot 
Rs. 7,200 only was due upon Kashi Nath 
Chaudhury s bond and the money advanced 
by the appellant went to completely satisfy 
that prior bond. But the documents relied 
upon are not sufficient to come to this 
conclusion ; nor is the oral evidence of any 
value to show that the money advanced by 
the appellant went to sati'=;fy the whole of 
the debt due upon Kashi Nath’s bond. 
I, therefore, agree with the learned Subordi- 
nate Judge in his finding that the pider.ee 
is not sufficient to come to a finding that 
the prior debt was paid off by the money 
advanced by the appellant. All tliat can 
be said upon the evidence is, that it is likely 
that a sum of Rs. 7,200 went to paxtiy 


satisfy the prior debt, but that is not suffi- 
cient to subrogate the defendant No. 17 into 
the position ofthe prior mortgagee, Kashi 
Nath Chaudhury. Then, there is no 
evidence on the record to show that 
the de^^endant No. 17 was even aware of 
the prior mortgages in favour of Mangar Ram 
and other persons which were satisfied 
by the debts advanced by the plaintiffs, 
and, that being so, theie could be no in- 
tention on the part of the defendant No. 17 
to keep the prior mortgage of Kashi Nath 
Chaudhury alive. The position, therefore, 
is that we have nothing on the record to 
show that there was any intention on the 
part of the appellant to keep the mortgage 
of Kashi Nath alive and, therefore, he has 
no right to be substituted in the place of 
Kashi Nath. In this connection, I may refer 
to the observations of the Privy Council 
in the case of Mohesh Lai v. Molmnt Bam an 
Das (i), where their I.ordships, quoting 
from the judgment in t lie case ot Adams v. 
Aufj^ell (2), observed: *‘ln a Court of Equity, 
it has always been held that the mere fact 
of a charge having been paid off does not 
decide the question whether it is extin- 
guished. If it is paid off b3^ a tenant for life 
without any expression of his intention, 
it is well established that he retains the 
benefit of it against the inheritance, for, 
although he has not declared his intention 
of keeping it alive, it is presumed that his 
intention was to do so, because it is mani- 
festly for his benefit. On the other hand, 
when the owner of an estate, in fee, or in 
tail, pays off a charge, the presumption is 
the other way, but in either case the person 
paying off the charge can, by expressly 
declaring his intention, either keep it alive 
or destroy it. If there is no reason for keep- 
ing it alive, then, especially in the case of 
an owner in fee, Equity will, in the absence 
of any declaration of intention, des- 
troy it, but if there be any reason for keep- 
ing it alive, such as the existence of another 
incumbrance, Equity will not destroy it/’ 
Here we find no leason disclosed upon the 
evidence from wliich an intention could be 
presumed on the part of the appellant to 

{i) 9 C. 13 C. L. R. 32 i: to I. A. 62! 7 
Ind. Jiir. 3S2; 4 Siir. T.C. J. 434; 4 ijid. Bee. 
(N. s.) 1291 (P* C.). 

(2) (1877) 5 Ch. Bv 634; 4^ U J. Cli. 352; 35^ l, 
T. 334- 
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ktjcp alive the piior bond of Kashi Nath 
Chaudhitry and, tlieretore, by the satis- 
faction of the decree obtained by Kashi 
Nath the mortgage in his favour was 
extinguished and it was not kept alive for 
the benefit of the appellant. 

Another point has been taken by the 
learned VaHl for the appellant to the effect 
that the learned Subordinate Judge ought 
to have determined the several liabilities 
as between the defendants Nos. 15 and 16 
and the appellant. It appears that only two 
properties were mortgaged to the appellant, 
whereas some other properties also were 
mortgaged to the plaintiffs, and the defend- 
ants Nos. 15 and 16 are interested in the 
other properties, and the contention was 
that the extent of the several liabilities of 
the defendants Nos. 15, 16 and 17 ought to 
have been distinctly found by the learned 
Subordinate Judge. But that is a ques- 
tion of contribution between the several 
subsequent mortgagees and is a question 
which is foreign to the present suit. It would 
be open to the appellant, if he satisfies 
the whole of the decree of the plaintiffs, 
to institute a properly framed suit for 
contribution and in such a suit the several 
liabilities will have to be determined. The 
appeal is, therefore, dismissed with costs. 

Da8» J. — I agree. 

2. K. & N. H. Appeal disn.issed. 


HAOPUB JUDICIAL COMMISSIONER’S 
COURT. 

SiicoND Civil Appeal No. 116 op 1921. 
January 17, 1922. 

Presetit — Mr. Hallifax, A. J. C. 
SHANKER— Plaintiff— Appellant 
versus 

RANGUBAI and others— Defendants— 
Respondents. 

Pleadings — Appeal, second^ Acquiescence^ Quee* 
thn effid tr tav, 


The findings of a lower Appellate Court are 
final upon the facts from which acquiesence might 
or might not be inferred. But acquiescence is 
not a question of fact, but of legal inference from 
the facts so found. 

Beni Ram v. Kundan Lai, 21 A. 496; i Bom. E. 
R. 400; 3 C. W. N. 502; 26 I. A. 58; 7 Sar. P. C. J. 
523; 9 Ind. Dec. (n. s.) 1022 (P, C.), followed. 

Second appeal from a decree of the Addi- 
tional District Judge, Nagpur, dated the 
i6th October 1920, in Civil Appeal No. 123 
of 1920. 

Mr. A. N, Chorghade, for the Appellant, 

Mr. M. R. Bobde, for the Respondents. 

JUDGMENT.— The finding of both 
the Courts below appears to be that the 
plaintiff and his servants constantly 
complained verbally to the defend- 
ants, while the latter were building 
their new house, that they were encroach- 
ing on his land, but he never pointed out 
the exact extent of the encroachment, 
which was in every case less than one 
foot, and never sent them a written notice 
of objection till after their building was 
finished, and, therefore, he “acquiesced'' 
in it and “stood by quietly.” This is nothing 
short of a contradiction in terms. Uhe 
decision, however, even if it were reason- 
ably possible, would not be binding on 
this Court. As was laid down by the Privy . 
Council in Beni Ram v, Kundan Lai (i;, 
the findings of the lower Appellate Court 
are final upon “the facts from which acquie^ 
cence might or might not be inferred. But 
acquiescence is not a question of fact, but 
of legal inference from the facts so found,” 
and from the facts found the only possible 
inference is that the plaintiff never stood 
quietly by and allowed the defendants to 
build their walls where they did. On the 
contrary, he protested vigorously and con- 
stantly, as both the lower Courts have found, 
that the land was his and they had no right 
to build there. How little either of the 
learned Judges understood the case is 
clear from the references in both judgments 
to the alleged damage done to the latrine 
pha by the back flow of the water from the 
defendants' roof, after it had reached the 
grotmd, which was caused by the 
stoppage at da and to that in the judgment 
of the learned Munsif to the narrow open 

(I) SI A. 496; i Bom. E. R. 4^:3 C. W. N. 

S r, S6 1 . A. 56; 7 Sar. P. C. J* 323; 9 Isd. X>ec, 

, a.) toss (P. C,), 
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lane da on which the defendants have 
stacked fuel, as a place on which the 
plaintiff has acquiesced in the erection of a 
costly structure by them. 

2 The reliefs which the plaintiff now 
claims have been reduced to the following 
four: — 

(i) Possession of the narrow strip on the 
West of his latrine pha or at least an injunc- 
tion forbidding the defendants to interfere 
with his free user of it by stacking their 
fuel there, similar to the injunction granted 
to him in respect of the lane a. 

(ii) Possession of the patch ga on the 
South side of the latrine pha which appears 
to be the Eastern end on the lane a. 

[iii) Possession of the eleven inch strip 
on which the defendants have encroached 
by building their Southern wall on it. 

[iv) An injunction restraining the de 
fendants from preventing the plaintiff 
re-constructing the Western wall of his 
compound, which would lie against the 
Eastern wall of their house. 

All the considerations which are now 
admitted to justify the injunction in respect 
of the lane, apply with exactly equal force 
to the smaller lane da. The plaintiff's 
latrine da is cleaned from the West 
and da is merely a continuation of the pas- 
sage through ga by which it is approached. 
As to the patch ga what little evidence is there 
on the record is much too vague, to form 
a basis for any decision at all. It is not 
included in any of the title-deeds of either 
party and, though the plaintiff's witnesses 
say something about a cattle-shed having 
once existed on the South of the latrine pha, 
it is impossible to say that they are re- 
ferring to the patch ga. 

3. The evidence on which we have to 
decide whether the defendant's Southern 
wall has or has not been built eleven inches 
too far to the South, so as to encroach on 
the plaintiff’s land, consists of Municipal 
maps and what are called maps, but are really 
only statements of boundaries and dimen- 
sions, in sale-deeds. The dimensions stated 
in the latter are notoriously mere approxi- 
mations, in which, for instance, a third of a 
cubit, which is about six inches, xmght be 
stated as a quarter or as a half, giving it- 
self a range of inaccuracy of more 
than four inches. It is also well-known 
that the cubit is anything between seven* 


teen and nineteen inches, and might even 
occasionally be still less or still more. On 
the Municipal maps no dimensions are stated, 
and we are asked to ascertain the precise 
dimensions of a house about 18 feet from 
North to South, by measurement from a 
tracing which is itself liable to differ from 
the original, made on cloth which is liable 
to stretch slightly, from a plan in which 
one inch represents 44 feet. It is obviously 
impossible to detect a difference of one- 
forty-fourth of an inch on such a map. An 
error of the thickness of the line in making 
the tracing, which is probably a tracing 
of a tracing, would vitiate the whole 
result. The plaintiff has filed in this Court 
a map on which dimensions are stated. 
This is a copy of the map attached by the 
defendants to their application to the Muni- 
cipal Committee for permission to btnld 
the house about which the plaintiff is com- 
plaining. But that plan shows the width 
of the house from North to South, including 
the lane a to be 18 feet 6 inches and the 
plaintiff's own map filed with his plaint 
shows that the house they have actually 
built is only 17 feet and 4 inches. 

4. As to the plaintiff's wall on the West 
pf his compound, where there is already 
the Eastern wall of the defendant's new 
house, though it was not admitted here 
that his only reason for desiring to build 
that wall was a desire to annoy the defend- 
ants, no other reason could be suggested. 
Nor was it seriously contended that he 
had proved that the defendants had ever 
really interfered with his right to build 
what he chose on his own land. No 
Court could possibly grant him such 
an injunction as that for which 
he asks in this respect. In the 
result then the decree of the First Court 
will be modified by the addition to it of 
an injunction restraining the defendants 
from interfering with the plaintiff's right 
to use the lane ga for the purpose of havmg 
his latrine cleaned. Each party wiU 
pay its own costs in all three Courts. 

o. R. P. 

Decree modified. 
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PATNA HIGH OOUBT. 

First Civii< Appeal No. 94 of 1920. 

January 16, 1923. 

Present : — Sir Dawson Miller, Kx., Chief 
Justice, and Mr. Justice Foster. 

Bahu BRIJ RATAN DAS and another 
— Plaintiffs — ^Appellants 
versus 

RAGHUNANDAN GIR and others— 
Defendants — Respondents. 

Estoppel — Mortgage suit — Mcrt?a'!;or, luhcthcr cun 
$U up jus tertii. 

P^or the purpose of determining the issues in 
a mortgage suit the Court is not concernc (3 with 
the question whether some third party has a title 
adverse to that of the mortgagor, [p. 947, cols. 1 
& 2..] 

A mortgagox- is estopped trom denying, 111 an- 
swer to a suit on the mortgage, the intercht which 
he represented in the mortgage-deed as his own 
proprietary right, [p 947. col. i.'l 

Obiter^ — P>en where a mortgagor a triist(‘e act- 
ing in a public capacity and not for his own henel’it 
he is estopped from denying his title to the mort- 
gaged property and cannot set np as a defence 
against the mortgagee that the property niottgaged 
is trust property which he had no right to moitgage. 
[p. 947, col. I.] 

Doe d. Levyv. Horne, (1842) 3 Q. B. 7G0; 12 
L. J. Q. B. 72; 3 G. &D. 239; 7 Jur. R- R- 

307: 1 14 B. R. tgS and Mahamaya Debi v. liar Idas 
Haidar, 27 Tnd. Ca«. 400; 42 C. 455; 19 C. \V. K. 
208; 20 C. L. J. 183, relied upon. 

Appeal from a decision of the Subordi- 
nate Judge, Gaya, dated the 7th 
February 1920. 

Messrs. L. N. Singh, N, C. Sinha, Ban- 
wari Lai and S. S. Bose, for the Appellants. 

Messrs. 5 . M. Mullick and Kailaspati, 
for the Respondents. 

JTTDGMENT. 

MiUer, C. J.— This is an appeal by the 
plaintiffs from a decision of the Subordi- 
nate Judge of Gaya, dated the 7th 
February 1920. 

The appellant, Brij Ratan Das, and liis 
son, Raj Kumar I<al. who is joint with him 
in estate, instituted the suit as plaintiffs 
on the 4th March 1919 to enforce a mort- 
gage-bond executed in favour of Brij 
Ratan by the first defendant, Goshain Ragu- 
nandan Gir, on the 22nd October 1910 to 
secure payment of a sum of Rs. 4,850-14-6, 
the amount found due on an adjiLStment 
of accounts between the parties, together 
with interest. The property hypothecated 
under the bond is described by the^ mort- 
gagor in the instrument itself as '' The en- 
tire i6-annas of brit and the temple of Sri 
Fita Maheshwarji with the orchards and 


houses appertaining to it and all sorts 
of income and profits accruing therefrom 
situate in Mohalla ITtarmanus appertain*- 
ing to Mohalla Ramana, ward No. 5, one 
of the quarters of vSahebganj, Pargana and 
District Gaya, constituting my proprietary 
interest and held by me in occupancy right 
and which has been acquired by me personal- 
ly, the boundaries whereof are given below, 
minihai-nvifi land appertaining to the temple 
and the said temple '' 

The defendants other than the mortga- 
gor are his brother, Wazir Gir and other 
members of his family, most of whom are 
minors. Raghunandaii Gir, the mortgagor, 
filed a written statement but took no part 
in the trial and was not represented in this 
appeal. His brother, the second defendant, 
as also the minors, filed written statements 
and contested the suit. It was plead- 
ed that the plaintiffs had no cause of action, 
that the Court-fee was insufficient, that 
the suit was barred by limitation, that 
it was bad for misjoinder of parties, that 
the bond was executed by the first defendant 
under fraud and undue influence of the 
plaintiffs, that there was no consideration for 
the bond and that it was not genuine and 
valid, that the loan covered by the bond 
was not contracted for legal nece.ssity and 
that the minors were not benefited thereby 
and were not liable for the same, that the 
rate of interest was usurious and uncon- 
scionable and by way of penalty, that the 
properties mortgaged were inalienable 
and the mortgagor had no right to mort- 
gage them. A jfiea of payment was also 
set up by the first and second defendants 
and the suit was challenged as being invalid 
on the ground of champerty and as against 
public policy. Most of those pleas, as to 
which issues were framed, were abandoned 
at the trial and the only questions left for 
determination by the learned Subordinate 
Judge were those which related to limita- 
tion, the genuineness and validity of the 
bond and the consideration therefor, the 
question of legal necessity, the question 
relating to interest and whether the prop*- 
erties were inalienable so as to preclude 
the mortgagor's right to mortgage them. 

All these issues except the last were deter- 
mined in favour of the plaintiffs. The last 
mentioned issue, however, was one which, 
in the opinion of the learned Subordinate 
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Judge went to the root of the whole claim 
and was determined in favour of the de- 
fendants. The learned Judge found that the 
properties mortgaged were inalienable, that 
the defendant Raghunandan Gir had no 
right to mortgage thorn and that the mort- 
gage was absolutely void. 

From this decision the plaintifiEs have 
appealed and contend in the first place 
th^t it was not competent to the mortgagor 
to dispute the title which he himself had 
granted or to set up against the mort- 
gagee the paramount title of a third party, 
even though the latter might eventually 
prove a right to recover the property. 
They contend in the second place that the 
Judge was not justified upon the evidence 
arriving at the conclusion that the proper- 
ty was inalienable. 

A considerable volume of evidence was 
admitted at the trial to prove that the tem- 
ple of Pita Meshwarji, the subject of the 
mortgage, had existed from time immemo- 
rial and was a place of public worship for 
the whole Hindu community who were 
entitled to worship there without let or 
hindrance and that the temple and the 
property appertaining thereto were dc- 
property dedicated to the idol. 
Admittedly, the temple is an ancient one 
which has been in existence from time 
immemorial and there is no evidence to 
show its origin. No deed of dedication is 
in ejdstence and tae leiins nd co iditions 
upon which it was founded arc unknown. 
Tne oral evidence proved that as long as could 
be remembered it had been a place of public 
worship, that nunv people contributed 
to its upkeep and adornment both by dona- 
tions and periodical subscriptions and that 
it had been repaired 0/ d corateJ from time 
to time b/ members of the public who 
were in th* habit of worshipping therein. 
Tne docun^iutary evidence relating to it 
went back to the year when Mussam- 
m:U Sita Dayi, tne wiijw of one Bi- 
hari I^al, a former Pujari of the temple, 
executed a deed of gift of hir property 
iucluling her rights in the said tmiple 
to one Chaman Jbal who appears to have 
been the adopted son of her husband, 
and from that date until thi year 
pue^nun I#al ^ppe^rs to have remained 

eo 
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in possession providing for the i^r^ormance 
of the Pitja by ap pointing Pujaries at a 
fixed salary and hirnself collecting the sur- 
plus profits arising from the offerings and 
other sources of income of the property. 
His right appears to have been disputed 
on more than one occasion by others who 
claimed the rights of Pujari of the temple 
and disputed the validity of the gift made 
by Mtmammat Sita Dayi in 1852, but 
throughout Chaman Tal successfully main- 
tained his title to and possession of the 
property. By his Will, dated the 30th 
June 1896, Chaman lyol, after reciting 
the gift made by Mmsamniat Sita Dayi 
in 1852, left the whole of his property in- 
cluding all the proceeds arising from dock- 
him brit and Puja of the temple to his daugh- 
ter Mussammat Aina Dayi for her life and, 
after her death, to her son Kashi Lai 
directing that he should be the absolute 
proprietor of the demised properties and 
should acquire all the rights and powers 
which the testator had in respect thereoL 
The interest of Kashi Lai became vested in 
him on his mother's death in 1899 when he 
was still a minor. Ram Lai Pahari was in 
that year appointed his guardian, and in the 
application for the appointment of the 
guardian of the minor a list of his properties 
included the proprietary interest sir of the 
temple of Pita Maheshwarji. Kashi Lai 
in September 1905 mortga.ned, amongst 
other property, the lO-annas hrU of the 
temple of Pita Maheshwarji to one Sham 
Lai Malito to secure a loan of Rs. 800. 
Again in April 1907,' he transferred by 
usatructuai) mortgage-bond tothe defendant 
R igliunandan Gir the entire ib-annas 
of the temple of ri Pita Maheshwariji, 
which he describes as belonging to him 
in liis ancestral proprietary interest and 
recites that in the said temple he has got 
ancestral brit right and has been in posses- 
sion and occupation thereof without parti- 
cipation and possession by any one else and 
has been enjoying tne proceeds of the same. 
A few days later he also mortgaged, amongst 
other property, the 16-annas brit attached 
to the temple of Sri Pita Maheshwarji 
including the orchards and houses beloug- 
ing thereto, described as belonging to 
him in his proprietary interest, to the plain- 
tiff Brij Ratan Das to secure a loan if 
Rs. I, goo. iHuaUy, in by a kobdia 
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dated the 15th April that year, Kashi 
I^al having become involved in debt sold to 
the defendant Raghunandan Gir the entire 
i6-annas of the attached to the temple 
of Sri Pita Maheshwarji and the orchards 
and houses appertaining thereto, 
described as belonging to the executant 
in his proprietary interest, for the sum 
of Rs, 6,998, This hobala stated : 
** It is desirable that the said vendee 
should enter upon possession of the property 
sold as absolute owner thereof and continue 
to appropriate all profits and income aris- 
ing from the said temple, orchards and 
bouses. All rights which I have in respect of 
executing a sale-deed as well as other deeds 
of any nature whatsoever of making ma- 
nagement for the benefit of the said temple 
and of performing worship either myself 
or through other persons according to my 
wish shall pass into the said vendee in their 
entirety."' The property sold is described 
thus : “ Entire 16- annas of brit attached 
to the temple of Sri Mahadevaji, orchards, 
houses and all sorts of income and 
proceeds belonging to the said temple be- 
ing the ancestral property of me, the execut- 
ant. " The defendant Raghunandan Gir 
having thus acquired his interest executed 
the mortgage-bond in suit in favour of the 
plaintiff on the 22nd October 1910. 

It is important to consider the terms 
of the mortgage-bond. ^ It recites at con- 
siderable length the "history of the said 
temple already referred to from the 
year 1852 and refers to each of the trans- 
actions as having been a transfer of the 
proprieta^ interest. The gift made by 
Sita Dayi to Chaman I^al in 1852 is re- 
cited as a gift of the entire i6-annas of the 
brU attached to the temple, the flower 
garden and houses appertaining to it with 
the right to appropriate the income 
arising from the temple and the right 
to perform Pujapat in the said temple be- 
longing to Mussammat Sita Dayi in her 
proprietary interest. It further recites 
that in a suit by Mohan Nath Kanthia 
claiming to be the proprietor of the temple 
against Chaman Lai m 1886, it was decided 
that Chaman Lai Pandi was the absolute 
proprietor of the temple and entitled to 
appropriate the income accruing therefrom. 
It then goes on to refer in irreat de- 
tail to all the other transacuona which 
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have been referred to, and which need not 
be repeated, and states, *'As security for 
payment of the said loan, principal with 
interest, I have mortgaged and hypothe- 
cated the entire i6-annas of JnVand temple 
and the right to appropriate the income 
derived from the temple of Sri Pita Mabesb- 
warji owned and possessed by me and in 
respect of which I have acquired pro- 
prietary interest and occupancy right as w*ell 
as the flower garden and houses attached to 
the said temple which I, the executant, 
have purchased from Kashi Lai Pande, 
the former proprietor under a registered 
deed of absolute sale dated the 15th April 
1909.'' The mortgaged property is also 
dewscribed in similar terms at the end of 
the deed as ‘*my proprietary interest and 
held by me in occupancy right and which 
has been acquired by me personally." 

Having regard to the documentary evi- 
dence in the case from which it appears 
that since the year 1852 the property in 
suit has been disposed of or dealt with 
by those from time to time in possession 
as if they had a proprietary and tranvsferable 
interest therein, there is much to 
be said for the appellants" contention 
that it is not made out that the property 
is inalienable or that the mortgagor had 
no right to mortgage the same. It is not, 
however, in my opinion, necessary to 
determine this question, for I consider that 
the appellants must succeed upon the first 
point. The respondents by the plea taken 
are in fact endeavouring to set up the 
jus tertii and to plead as between the 
mortgagor and his mortgagee the para- 
mount title of another. The Court is not 
concerned for the purpose of determining 
the issues in a mortgage suit whether some 
third party has a title adverse to that of the 
mortgagor. It was contended on behalf of 
the respondents that Raghunandan Gir, 
the first defendant, was really in the posi- 
tion of a trustee in regard to the property in 
suit and, therefore, had no powers of aliena- 
tion contrary to the terms of the trust and 
that no question of estoppel could arise 
in such a case. Had the mortgagor purport- 
ed to transfer the property in the capa- 
city of trustee, this question would have 
arisen for determination. There is 
authority both in this country and m 
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England for the proposition that even 
where the mortgagors are trustees acting 
in a public capacity and not for their own 
benefit they are estopped from denying 
their title and cannot set up as a defence 
against the mortgagee that the property 
so mortgaged is trust property which the 
mortgagors had no right to mortgage. See 
Doe d. Levy v. Horne (i), Mahamaya Debt 
V. Haridas Haidar (2) and Fisher's Law 
of Mortgage, section 872. It is unnecessary, 
however, in the present instance to decide 
this wider issue, as the mortgage-deed 
clearly and unmistakably purports to be 
executed by the mortgagor as the proprie- 
tor of the property in his own interest 
and he is estopped from denying the interest 
which he represented as his own proprie- 
tary right in the deed. With great respect 
to the learned Subordinate J udge, I think 
that he ought not to have embarked upon 
a consideration of the question of the defend- 
ant's interest in the present suit. If it should 
hereafter turn out either that the Hindu public 
or anybody else is interested as proprietor 
of the mortgaged property or has a para- 
mount title adverse to that of the mortgagor 
the decision in this suit will not be binding 
upon such a person, and if in fact there 
is a paramount title in anybody else, 
it is competent to such person to take 
proper steps at the proper time to protect 
his interests. In my opinion, this appeal 
should be allowed with costs against the 
respondents who have appeared and con- 
tested the appeal. The judgment and de- 
cree of the learned Subordinate Judge 
should be set aside and in lieu thereof 
there will be the usual mortgage-decree for 
the amount claimed with interest at the 
bond rate up to the expiry of the days of 
grace, which in this case will be three 
months from the date of the this decree, 
and costs, and further interest thereafter 
on the decretal amount so found due and 
costs at b per cent, per annum until realisa- 
tion. 

Foster^ J*— I agiee. As to the mortga- 
gor's plea that the mortgaged property is held 
in trust for the Hindu public and the idol. 


in my opinion, there can be no doubt that 
it lies outside the scope of the mortgage 
suit, so far as it asserts a third person's 
title. A mortgage- decree for sale does 
not purport to assure a good title to the 
prospective auction -purchaser. 

As to the plea that the property is inalien- 
able on the ground that the sale of a 
public endowment and its emoluments is 
against public policy, my opinion is that 
the mortgagor is in this case estopped 
by his own deed. A material question of 
law would, I concede, have arisen, had the 
defendant expressly mortgaged the emo- 
luments of a public endowment ; for there 
are decisions which declare such properties 
inalienable. There are Phiglish decisions 
which have removed the bar of estoppel 
where the mortgagor in his deed has con- 
travened lyCgislative enactments limiting 
his authority and where he has in the mort- 
gage suit raised the question of alienability. 
So a plea of public policy, based on Indian 
decisions, might possibly be brought into 
analogy with those English decisions. But, 
in my opinion, we have no such case before 
us. A close study of the whole mort- 
gage-deed, the subject-matter of the suit, 
will, I think, show that the private 
ownership of the mortgagor was emphasized 
by frequent eiteration. Much has been 
made of the me ning of certai j terms in 
the deed impiying (in the circumstances 
oi this case) that the income is derived from 
daily offerings made by devotees to the 
idol]! but, in my opinion, this is not inconsist- 
ent with private ownership. So, having 
regard to the general tenor of the mort- 
gage-deed which indicates a mortgage 
of private property, I do not think that 
any question of public policy can be raised 
in the present suit, and the defendant is 
estopped by his own act and deed. If in 
fact it is a public endowment, the Hindu 
public and the idol have identical interest, 
and they have numerous remedies, both 
under special eiiactmeuts and the general 
provisions of law. 

z. K. 

Decree set aside. 
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PATNA HIGH COURT. 

Apfkax, prom Original Decree; No, loi 
1920. 

January 31, 1923. 

Present: — Mr. Justice Das and Mr. 
Justice Kulwant Saliay. 

Babu LAD BIHARI SINGH and others 
— Plaintiffs — xAppellants 
versus 

Babu GUR PRAvSAD SINGH and others 
— Defendants — Respondents. 

Res judicata — Motigage-suif — Pnnr niovigagcc 
made parly — PrUmiy dibpuied — Civil Procedure 
Code {Act V of 190S) i. II, J W 

Where a prior n]ortgo.£;ee is in-'pieaded as a 
flefendaiit in an action on a subf^equcnl mort- 
gage and it is sought to displace his prior title 
and to postpone it to the title of the plaintiff, it 
is the duty of the prior mortgagee to prove his 
prior mortgage. If he fails to contest the suit, 
the decision in the snit will operate as ^cs judicaici 
against him. [p. 950, col. i.] 

Lachmi >laray>i}2 Maywan v. Bhagwaii Siifgh, 
58 Ind. Cas. 33; i P. D. T. 629, distinguished. 

I\adha Kibliun v. KhursHcd Uosictn, 55 Ind. Cas. 
959; 47 C. 662;. i8 A. E. J. pji; M. W. N. 

3c«; 38 M. E. J. 42^; TT L. W. 3^8; 22 Rom. E. K. 
557; 47 I. A. ii; 28 M. E. T- -! ^5; 25 C. W. N. 417 
(P. C)» Mahomed Thrahtvt hhan v. 

AnMUa Pe^ihad Singh, i j Ind. C as. C. 527; 

15 C. E. J. 4T1; II M. E. T. 295: (1012) W? N. 
367; 9 A, E. J. 332; 14 Boni. 1,. k. 280; u’> C. V/. N. 
505; 22 M. E. J. 468; 39 I. A. (38 (P. C.) and Sri 
Gopol V. Putki Singh, 2'f A. ^29; 4 Born. L.K. 827, 

6 C. W. N. 889; 29 f. A. n‘8, 8 Sar. P, C. j. 
293 (P, C.) I relied upon. 

Appeal from a decision of the Subordinate 
Judge, Second Couit, Monghyr, dated the 
2ist January 1920. 

Mr. 5 . M. Mullick for Red Guru Sar an 
Prasad, for the Appellants. 

Messrs, ii. i'. Jayasxs'al and bimla Charan 
Sinha, for the Respondents, 

JUD6MEOT. 

Ettlwant Sabay^tT. --This is an appeal by the 
plaintiffs against a decree of the Subordinate 
Judge of Mongh^^r dismissing their suit to 
enforce a mortgage -bond. The ])ond is dated 
the 1st November 1903, and it was executed 
by the defendants Nos. i and 2 and one 
Hargobind Prasad Singh, father of 
the defendants NovS. 5 and 0, in favour of 
Aiurit Singh and Uzir vSingh, whose heirs 
and representatives the plaintiffs are, tor 
a sum ot Rs. 2,000. The property mortgaged 
therein was a 2 annas 7 dams 10 cowries ii 
bouris share of village Asthawan. Defend* 
ants Nos. 3 to 6 are the members of the 


family or defendants Nos, i and 2 and 
deh'iiciaiits Nos. 7 to ij are alleged 
to be subsequent purchasers or mortgagees. 
The suit was contested by the defendant 
No. II and by the guardian ad hUm 
of defendant No. 6. The other defend- 
ants did not appear. We are in this 
appeal concerned only with the defendant 
No. II, who raised various pleas in bar of 
the suit, the principal picas being that the 
suit was barred by res judicata and that the 
suit was bad for non-joinder of parties. 
Tlie learned Subcidinate Judge has dis- 
missed the suit lioldint^ that it was barred 
by res judicata and that it was bad for 
non-joinder of parties . Three points have 
been taken by the learned Vakil for the 
plaintiffs-appellants : first, that the Court 
below was wrong in holding that the suit 
was barred by res judicata ; second, that it 
was wrong in holding that the suit was bad 
for non-joindcT of parries ; and, thirdly, 
the Court below was wrong in dismissing 
the whole suit, whereas he ought in any 
event to have passed a decree for .sale of the 
share of the mortgaged properties not covered 
by tlie mortgage of the defendant No. ii. 

The first point of res judicata arises under 
the following circumstances : It appears 
that Babu Bihari Lai, a cousin of defendant 
No. II, had a mortage dated the 26th 
January 1908 over i anna 8 dams 10 
coxs'ries of Mouza Asthaw^an executed in 
his favour by the predecessors of defendants 
Nos. I and 2 for a sum of Rs. 625. After 
the death of Babn Bihari Lai, the defendant 
No. II brouglit a suit on the said mortgage. 
That was vSuit No. 78 of 1914 and a certi- 
fied copy of the plaint of that suit has been 
produced and marked as Exhibit 5 in this 
case. In that suit Amrit Singh and Kamta 
Prasad Singh, who are plaintiffs Nos. I 
and 7 in the present action, were impleaded 
as defendants and in the plaint it was 
alleged that they were subsequent 
mortgagees inasmuch as the plaintifi's 
(the piesent defendant No. 11) mortgage 
was executed to satisfy a prior mortgage 
of the year 1895 and, therefore, he acquired 
a priority over mortgage of the present 
plaintiffs. Kamta Prasad Singh did 
not appear in that suit, but Ami it 
Singh filed a v/ritten statement, which is 
marked K^^hibit 4 in this case, and in th^t 
written statement Amrit Singh that; 
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hJs mortgage was prior to tl)e mortgage 
of defendant No. ii and the latter could 
claim no priority over him After filing 
this written statement, Amrit Singh or 
Kamta Prasad Singh never appeared in 
this suit and never took any steps to 
prove their priority over the 11 ortgage 
of the defendant No. it. The lesrned 
Subordinate Judge who decided the suit 
in his judgment, dated the 5tli May 1916, 
which is marked Exhibit 7 in this case 
proceeded on the assumption that Amrit 
Singh and Kamta Prasad Singh were subse- 
quent mortgagees and the decree in that suit, 
which is marked Exhibit 6 in this case, 
directed *‘tliat the defendants do pay the 
decretal amount within four months and 
fhat in case cf default the same be rea- 
lized by sale cf the mortgaged proj)erty. 
Thereafter. Amrit Singh filed a petition on 
the 20th July 1916 for a re-hearing of 
the suit under O. IX, r. 13, Civil 
Procedure Code but this application was 
also dismissed. Therefore, the position was 
that in the Suit No. 78 of 1914 the de- 
fendant No. II clearly alleged that his 
mortgage was piior to that of the present 
plaintiffs and the decree in that suit direct- 
ed the sale of the property in the event 
of the defendants in that suit, including 
th^ plaintiffs in the present suit, failing to 
pay up the decretal amount. The decree 
was executed in due course and the 
mortgage property i anna 8 dams 10 
cowries in Asthawan was sold and purchased 
by the defendant No. ir. The plaintiffs 
in the present suit contend that, as their 
mortgage was in fact prior to that of the 
defendant No. ii, they were not necessary 
parties in t^e suit of the defendant No. ii 
and that it was not necessary for them 
to prove their ‘ pri rity in that suit and, 
therefore, the decree assed in that suit 
does not operate as res judicata in the pre- 
sent suit. This contention cannot be 
sustained. It may be that, as a matter of 
fact, the plaintiffs' mortgage was prior 
in time to that of the defendant No. ii. 
It is very likely that the allegation 
of the defendant No. ii in his plaint of 
the Suit of 1914 that he was entitled to 
priority on ac. ount of the money advanced 
under his bond being used in satisfying 
a prior debt, was false. But it was oa the 
allegation, true or false, that the plaintiffs 
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in the present action had a subsequent 
mortgage that they were impleaded as 
parties in that suil. It was their duty 
in that suit to prove that that allegation 
was incorrect. The mere filing of the 
written statement in that suit was not 
sufficient. It was no proof of priority but 
a mere allegation of priority, and once their 
mortgage was attacked as being subse- 
quent to that of the defendant No. ii, it 
was their bounden duty to prove that it was 
not so. Having failed to appear and prove 
their priorit\' in the suit of 1914, the plaintiffs, 
in my opinion, are now estopped from claiui^ 
iiig their priority in the present suit. Re- 
liance has been placed by the learned Vakil 
for the appellants on the case of Lachmt 
Nar avail Marwari v. Bhagwali Singh 
(il, but ill that case it does not appear 
that in the suit of the subsequent mort- 
gagee wherein the prior mortgagee was 
made a party, there was any allegation 
disputing his priority, and from the 
report of the judgment of that case it does 
not appear what was the form of the decree 
passed in that case. As a matter of fact, 
from the extract of the judgment of the 
Deputy Coinmisbioner Subordinate Judge 
given in the report of that case it appears 
that the question of jiriority was left open. 
In any event, Mr. J ustice Sultan Ahmad 
in that case clearly says : ‘'At the same time, 
the puisne mortgagee may make a prior 
mortgagee a party to the suit. If he docs 
so, the purpose of making the prior 
mortgagee a party should be clearly stated; 
but, if no purpose is given in the p’aint 
or provided for in the decree, the prior 
mortgagee will not be affected by the judg- 
ment in any way. Where no relief is claimed, 
the subject-matter of the action is the in- 
terest of the mortgagor minus the interest 
of the first mortgagee, and in such a suit, 
in my opinion, no investigation as to the 
validity or extent of the prior mortgage 
can possibly be made.” In the case now 
before us the purpose of making the present 
plaintiffs a party in the suit of defendant 
No. II was clearly stated and the decree 
clearly directed the present plaintiffs to 
pay u]> the decree and, in the event of their 
failure, a sale of the mortgaged property 
wa.s ordered. This case, therefore, does 


fi) 58 Ind. Cas. 33; l J;*. I# 



950 


INDIAN CASES. 




Xja, BIHAXT SINGH V. GOT PRASAD SINGH, 
not help the appellants. Mr. Sushil Mad- 
hab MulHck, for the appellants, also relies 
upon the case of Radha Kishun v. Khur- 
shed H ossein (2). That case far from 
supporting the plaintiffs is an authority 
in favour of the proposition that where 
a prior mortgagee is impleaded as a defend- 
ant in an action on a subsequent mortgage 
and it is sought to displace the prior title 
and to postpone it to the title of the plain- 
tiff it is the duty of the prior mortgagee 
to prove his prior mortgage. In that 
case the prior mortgagee was joined as a de- 
fendant, but it did not appear whether 
any and what relief was sought against 
him. The plaint of the prior suit was not 
produced and their Lordships held that, 
in the absence of any proof as to the alle- 
gation upon which the prior mortgagee 
was made a party, it must be assumed 
that he was made a party as a prior mort- 
gagee and the case came within the terms 
of section 96 of the Transfer of Property 
Act. Sir Lawrence J enkins, in delivering the 


mortgage, and not having done so, sertion 
13, Explanation 2, of the Code of Cwil Pro- 
cedure, 1882, applied and that the claim 
of the plaintiffs was barred. Reference 
may also be made in this connection to the 
the case of Sri Copal v. Pirthi Sin^fh (4) 
where a similar view was taken. I, therefore, 
agree with the Subordinate Judge in hold- 
ing that the present suit in so far as it re- 
lates to I anna 8 dams and to cowris of 
Asthawa is barred by res judicata. 

As regards the second point taken by the 
learned Vakil for the appellant, it appears 
that Gopal Saran, the defendant No. 3, has a 
minor son, named Chinta Saran, who has 
not been made a party in this suit. The 
learned Subordinate Judge has held that 
the whole suit is bad inasmuch as Chinta 
Saran is a necessary party and that on ac- 
count of this defect the whole suit ought to 
be dismissed. The learned Counsel for the 
respondent does not support this part of 
the judgment and, in my opinion, having 
j r n ^ ~ regard to the circumstances of the case, 

judgment, observed as follows: ‘^Consequent- it can safely be held that Gopal Saran re 


ly, to sustain the plea of res judicata it is 
incumbent on the Sahus in the circum- 
stances of this case to show that 
they sought in the former suit to displace 
Bukhtaur Mull’s prior title and postpone 
it to their own. For this it would have been 
necessary for the Sahus as plaintiffs in the 
former suit to allege a distinct case in their 
plaint in derogation of Bukhtaur Mull's 
priority.^' In the present case, the defend- 
ant No. II in the former suit did allege 
a distinct case in the plaint in derogation 
of the present plaintiff's priority. There- 
fore, this case supports the view taken by 
me and it does not help the plaintiffs- 
appellants. In this connection reference may 
be made to the case of Mahomed Ibrahim 
Hossein Khan v. Ambika Per shad Singh 
(3) where their Lordships of the Judicial 
Committee of the Privy Council in deal- 
ing with a case similar to the present case 
held that it was incumbent on the prior mort- 
gagee to set up his rights under the prior 

(2) 55 Ind. Cas. 959; 47 C. 662; 18 A. L. J. 401; 
(1920) M. W. N. 308; 38 M. L. J. 424; lih . W. 
5x8; 22 Eom.L. R. 557; 47 I- A, ii; 28 M L T425; 
25 C. W, N, 417 (P. C). 

Mind. Cas. 496; WC. 527; 15 C. L. J. 411; 
XX M. L. T. 285; (19x2) M. W. N. 367; 9 A. L. J. 
332; 14 Botn, L. R. 280; 16 C. W.N, 305; 32 M, L. J. 


presents the interests of his son and that 
the suit ought not to fail on this ground. 

As regards the third point, as I have 
already stated, the property mortgaged 
in the bond of the plaintiffs was a 2 annas 
17 dams and 15 cowris ii bouris share of 
the village Asthawan and only i anna 
8 dams 10 cowris was mortgaged in 
the bond of the defendant No. ii and 
purchased by him. There is no reason why 
the plaintiffs should not get a mortgage 
decree for the sale of the remaining share 
of I anna 9 dams 5 cowris ii bouris of 
Asthawan. 

The result, therefore, is that the decree 
of the Court below will be modified and an 
ordinary mortgage-decree will be passed 
in favour of the plaintiffs for the sum that 
may be found due on an account being taken 
for principal and interest at the bond rate 
up to the date of decree and for four months 
thereafter. The defendants, other than 
the defendant No. ii, must pay up the 
amount within four months from this date, 
failing therein i anna 9 dams 5 cowris ii 
bouris share of Mouza Asthawan will be 
sold for realization thereof. The principal 

{4) 24 A. 429; 4 Bom. L. R. 827; 6 C. \V. K. 8S93 
89 L A. 8 Sar. P. C. J. 393 (B* C,). 
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amount is to carry interest at the bond rate 
op to the date of decree and for four months 
thereafter, and after that the entire amount 
will carry interest at 6 per cent per annum. 
The defendant No.ii (respondent) is en- 
titled to the costs of this appeal. 

Das, J. — agree. 

Z, K 

Decree modified. 


LAHORE HIOH COURT. 

First Civxi< Appeals Nos. i8i8 and 
1854 OF 1917. 

January 4, 1923. 

Present : — Mr. Justice Abdur Raoof and 
Mr. Justice Moti Sagar. 

In No. 1818 of 1917. 

MOOL CHAND. son of RAHDA KISHEN. 

AND OTHERS — DEFENDANTS NoS. 6 AND 7 

— Appellants 
versus 

MOOD CHAND, son of SOBHA RAM, 

AND OTHERS — PLAINTIFFS AND OTHERS — 

Defendants- Respondents. 

In No. 1854 of 1917. 

PISSU MAL and another— 

Defendants Nos. 4 and 5— Appellants 
versus 

SOBHA RAM and others — 
Plaintiffs — Respondents. 

Partnership — Death of partner— Surtfivirg part- 
ners, whether can sue for debts — Contract Act (IX 
of 1872), $. 45, applicability of. 

Debts due to ttadinp partnerships stand on a 
different footing frono debts due under ordinary 
contracts and when one of the partners in a firm 
dies the surviving paitners can sue for the recovery 
of the debts due to the firm without making the 
legal representatives of the deceased partner parties 
to the suit. Section 45 of the Contract Act has» 
go applicability to such cases, tpi 


McClean v. Kennard, (1874) 9 Ch. 336 at p. 3461 
43 L. J. Ch. 323; 30 L.T. 186; 22 W.R. 383, Gobtnd 
Prasad v. Ckandar Sekhar, q A. 486 ; A. VV\ N. 
(1887) 133: 5 Ind. Dec. (n. s.) 761, Bal Kissen 
Das V. Kanhya Lai, 21 Ind. Cns. 509; 17 C. L. J. 
648, Debi Das v. Nirpat, 20 A. 365; A. W. N. (1898) 
73 ; 0 Ind. Dec. (n. s.) 594, Ugar Sen v. Lakhmi 
Chand, 6 Ind. Ca«. 840 : 32 A. 038; 7 A. L. J. 759, 
Moiilal herhardas v. Ghellabhai hariram, ty 
B. 6; Chitty's S. C. C. R. 336; q Ind. Dec. (n. 8.) 
4, Vatdyanxtha Ayyar v. Chinansmi Naik, 17M. 
108; 6 Ind. Dec. (n. s.) 74 and Mulk Rajv, George 
Knight, 10 P. R. igoO, 43 P. W. R. 1906, relied 
upon. 

Ram 'Narain Nursing Doss v. Ram Chunder 
Jankee Loll, 18 C. 86 : 9 Ind. Dec. (N. s.) 58, dis- 
sented from. 

Monmohan Panday v. Bidhu Bhusan Rav Chow- 
kury, 48 Ind. Cas. 309; 28 C. L. J. 268, distinguis- 
hed. 

First appeal from a decree of the Sub* 
ordinate Judge, First Class, Rawalpindi, 
dated the 26th March 1917. 

Messers. Carden Noad and Af. Obedulla, 
for the Appellants. 

Messers. M. S. Bhagat and Af . Mohammad 
Rafi, for the Respondents. 

judquent. 

In No, 1818 ok 1917. 

This and Civil Appeal No. 1854 of 
1917 are by different sets of defendants 
in the same suit, and may conveniently 
be disposed of in one j udgment. The suit was 
against three separate sets of defendants, 
and was brought by one Sobba Ram and 
his three sons, Mul Chand, Malawa Ram, 
and Shanker Das, proprietors of the firm 
of Sobha Ram-Mul Chand at Rawalpindi. 
The first set of defendants consisted of Bud- 
ha Mai, defendant No. i ; Dekh Raj, defend- 
ant No. 2, and Chandi Ram, defendant No, 3, 
proprietors of the firm Budha Mal-Dekh 
Raj at Gojra, in the District of Dyallpur. 
The second set consisted of two. persons 
Pissu Mai, and Jetha Mai, who were residents 
of Kherpur Mir Thati in Hyderabad, defen- 
dantsNos. 4 and 5 in the plaint. Thethird set 
was composed of three persons, Radha 
Kisben, defendant No. 6, Parma Nand, 
defendant No. 7, and Sawan Mai, defendant 
N0.8, proprietors of the firm of Radha Kishen 
and Parma Nand, carrying on business as 
commission agents at Karachi. The suit 
was one for recovery of Rs. 8,000 on 
the basis of certain dishonoured hundis, 
or, in the alternative, for the price of goods 
alleged to have been supplied to all the 
defendants in partnership. The facts as 
alleged in the plaint were briefly ttaete 
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In S/w^au Samb %1 1064 Pi^-su Mai and 
Jeti)a MaJ, detcadants 4 and 5,caiTJc^ to 
the plaintiff s shop and told them that thev 
were partners in the firm of Eiidlia Mal- 
Lfekh Kaj who had started business in all 
kinds of i^rain in partnership with Messers. 
Radha Kishen-Parma bland of Karachi. 
They asked xhein to despatch goods to the 
Karachi firm on the joint responsibility of 
all the defendants, and to recover the pi ice 
of the goods so despatched by means of 
hii’udis drawn on that firm. Tin* plain- 
tiffs alleged tliat in coin])lianee with this 
request they desixitclied goods to the value 
of Rs. 2C),8 ii-i po to McsSsers. Radlia Xishen, 
Parma Nand at Karachi between the qth 
August and the 34 th vSeptember 3007. 
and received in payment thereof huiiclis 
drawn in their favour by defendants 
Nos. 4 and 5 in the name of Budha Mal- 
Lckh Raj on the Karachi firm The total 
value of the hnndis thus drawn w'as 
Rs. 31,200-0-0 out of wdiich the consignees 
henoured () Jmiidis to the value of 
Rs. 33,500 but dishonoured the remaining 
15 hundta. The plaintiffs, when they came 
to know that the hnndis had been dis- 
honoured, wired to in.* Railw^ay autlum+ies 
to stop deliver>' oi hirther g(mds to defen- 
dants Ncs. (), 7, and 8 and also wired to 
the defendants consignees to refrain from 
taking any more deliveries and from sell- 
ing any g?ods that they may have in their 
hands be»oiiging to the plaintiffs. It was 
further alleged that the said defend- 
ants in spite of the said receipt of the wire 
and after refusal to pay the hundis on pre- 
sentation continued taking delivery of and 
selling the goods sent by the plaintiffs. 
The goods which had been stopped in 
transit were eventually sold by the plaintiffs 
for Rs. 8,500 and the sale proceeds dtdy 
credited to the account of the defendants. 
On these facts the plaintiffs contended 
that not only the first three defendants, 
the actual purchasers of the goods, were 
liable for the payment of Rs. 8,000, the 
balance due on account of the price of 
the goods sold, but that the other two sets 
of defendants were also liable, firstly, because 
they were partners in the firm of Budha 
Mal-Lekh Raj, and, secondly, because they 
had by their concaict kd tlie plnintifs 
to believe that Ihc-y wsreall pincbasii'g the 
goods in partnersh:^. 11 was urged that 


both sets of defet-dants wer 3 bound in 
equity to indenunif v the plaintiffs for tnc iosB 
the latter had susta-ned on accoui^t of 
the false representations of the one and the 
unfair and dishonest dealings of the other. 

Defendants Nos, i to 5 failed to put in 
appearanr-e, and cx haric proceedings were 
taken against them. The third set of de- 
fendants, proprietors of the firm of "Radlia 
Kishen -Parma Nand, denier] all the material 
allegations in the plahit, repeded the sug- 
gestion that ihcyvvi. .. T^Jlnen. in the firm 
of Budha Mal-JvcL[i Raj or with defendants 
Nos. 4 and 5 and disclaimed all knowledg'^ 
of the transactions that might have taken 
I)Iace between the plaintiffs and those de- 
fendants. They admitted that they were 
commission agents at Karachi, that tht 
firm of Budha Mal-Lekh Raj used to send 
goods to lliier sliop from different stations 
for sale, and they use to honour their hnndis 
to the extent of the goods and the funds 
at their credit. They also admitted the 
receipt of tlie telegram dated the 14th 
»September 11)07 but pleaded that aft/^r 
the receipt of that telegram they did nef: 
Ir.ke delivery of any goods, and had in l.ut 
Cin-,ed their accounts with tlial firm ewu 
prior to the receipt of the telegiam. Tiic.}' 
entirely repudiated their liability for pay- 
ment of anything that may be due to the 
plainti'^s w’hctlier on hundis or for the 
price of goods that the latter may have 
consigned to their address under 
instructions from defendants Nos. 1 
to 5. It was further contended that the 
cause of action arose at Karachi, and that 
the suit was not triable at Rawalpindi. 

On the pleadings nine issues were framed 
by the Court of first instance, and set dowm 
for trial. The first issue related to the 
question of jurisdiction, and was decided 
by the District Judge on the i8th Octobir 
iqio. The Distiict Judge held that the 
breach of contract having taken pdace at 
Karachi wdiere the hundis had been dis- 
honoured, the Rawalpindi Court had no 
jurisdiclion to hear the suit and returned 
the plaint for presentation to the proper 
Court. The Chief Court, on appeal, ser- 
aside the order of the learned District 
Judge on the questicn cf the jurisd'etion 
and remanded the case to the Sub Ju.igt- 
for detc^'miuation on the n erils Aft ■ 
remand (jjefendants Nos. 4 and 5 
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whom cx parle proceedings had been order- 
ed appeared in Court and made an appli- 
cation for the setting aside of the <',v parle 
proceedings. The c\ parle proceedings were 
set aside, and the defcn.dants liled their 
pleas in which practically the same j'oints 
were raised as those urged by defendants 
Nos. 6, 7 and 8. In additi.on, however, it 
was urged that they were the serr-ints 
of defendants Nos. i to and had ordered 
the goods and executed the in that 

capacity on behalf ff tlie fini: of T’.ndha 
Mal-Lekh Raj. and not in llie cajan'ilv of 
partners. In fact they entirely repudiated th.e 
allegation that thev were ])riTtners with the 
firm of Kudha Mai i.ekh Raj, or that fliey 
ever led the jdainlilTs to that they 

were partners with either of tlie two firms 
at Gcjra and Karachi. The Court added 
two more issues on their pleadings as to 
their liability under the claim, and i)ro- 
cceded to the hearing of the suit. 

After a protracted trial lasting for about 
two years the vSubordiuate Judge found 
that it had not been fully established that 
defendants Nos. .4 and 5 were actually pait- 
ners with defendants ?\os. i to and defend- 
iints Nos. 6 to 8, but that there was ample 
evidence on the record to show' tha1 they 
have led the plaintiffs to believe that they 
were partneis in the said firms.. He fur- 
ther found that it had not been established 
that defendants Nos. i to 3 and defendants 
Nos. 6 to 8 were not hoiui fulc in respect 
of their refusal to pay the huiuUs, atid 
that the}'^ w'erc consequently liable in equity 
to make good the loss which the plaintiffs 
had sustained. As a result of these findings 
the plaintiffs’ suit was decreed in its entirety 
against all the three sets of defendants with 
costs. Two appeals have been lu'ef erred 
against this decree. One by d'.ffendants No^. 
4 and 5 and the otlier by defendants 
Nos. 6 , 7 and 8, in both of which the find- 
ings of the Court below on the question of 
their respective liabilities under the claim 
are challenged. 

Lengthy arguments have been addressed 
to us by Mr. M S. Bhagat on the question 
of abatement which arose under the follow- 
ing circumstances. Sobha Ram and 
Malawa Ram. plaintiffs Nos. i and 4, died 
during the pendency of the suit in the 
Court below On the 12th January 1910 the 
Court passed an order that Mul Chand, and 


Shanker Das, sons of Sobha Ram, who 
were already on the record as phintiffs, 
should be appointed as representatives of 
vSobha Rain and that Mitsammat Mai 
Knur, widow of Malawa Ram, should be 
brought on the record as a plaintiff in 
place of her deceased husband. In the 
flecree-shect prepared under the orders 
of the Court b(.‘low the names of the plain* 
tiffs were shown as Sobha Ram, Mul Chand. 
Wadhawa Ram and Shanker Das, proprie- 
tors of the firm of Sobba Ram- Mul Chand 
at Rawal])indi, and Mttsammai Mai Kaur’s 
name was entirely omitted from the decree. 
In the appeal ])rcferred to this Court by 
the defendants Nos. f>, 7 and 8 and which 
w^as registered as appeal No. 1818 of 1917 
Mn^ammut Mai Kaur was impleaded as 
a respondent along with Mul Chand and 
vSh uiLcr Das, all of wdiom were described 
as proprietors of the firm of Sonha Ram- 
Miil Chand. In the other appeal No. 1854 
of 1917 prrfcrrc'l by defendants Nos. 4 and 
5 the following persons were named as 
respondents to the appeal (l) Sobha Ram 
(2) Mul Chand (3) Wadhawa Ram (4) 
vShaiiker Das, sons of Sobha Ram, pro- 
prietors of the firm of Sobha Ram-Mul Chand 
at Pawalpiiidi. 

Miisammai Mai Kaur died during the 
pendency of the appeal leaving her sur^dv- 
ing a d.iughter, Musammai Rani, and no 
application to implead her legal represen- 
titives appears to have ever been made to 
the Court by the appellants. The conten- 
tion of Mr. Bhagat in Appeal No. 1818 of 
T917 is that the decree being joint in favour 
of all the plaintiffs and no steps having 
been taken by the appellants to bring 
the legal representatives of the deceased 
respondent on the record, the appeal abates 
not only against Mmammat Mai Kaur 
but in its entiiety under O. XXII, r. 4 
of tlm Civil Procedure Code. A large 
number of authorities have been cited in 
support of the contention that when on the 
death of some of the respondents the cause 
of action did not survive against the remain- 
ing respondents alone but against the re 
iTiaining respondents plus the representa* 
tive.s of the deceased respondent, the entire 
appeal abated. Section 45 of the Indi'r>o 
Co:i*:ract Act as to the devolution ol joint 
is also relied on in this connertion 
and it is conceded that the right to sue 
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and the right to claim perfonnance of the 
decree in this case was a joint right devolv- 
ing on the death of Musammat Mai Kanr 
on the daughter and on the surviving 
plaintiffs or decree-holders, and that if the 
defendants wanted to question that right 
or the correctness of the decree it was 
incumbent upon them to bnng before the 
Court all the parties on whom the right 
had devolved, or who were affected by 
the decree. This contention, in our opi- 
nion, though ordinarily correct, has no force 
when the suit relates to a debt owing to a 
partnership firm, as it undoubtedly does 
in the present case. There is ample autho- 
rity for holding that section 45 of the Con- 
tract Act has no application to debts due to 
trading partnerships, and that such cases 
must be governed by the rule of the 
"English Law which provides that, although 
the right of the deceased partner devolves 
on his executors, the remedy survives to 
his co-partner who alone must enforce 
the remedy by action, and who will be 
liable on recovery to account to the execu- 
tors or administrators for the share of the 
deceased. William on Executors, 8th Edi- 
tion, page 850. referred to in McClean v. 
Kennard (i). This rule which is based on 
sound common sense and expediency has now 
been adopted by almost all the High Courts 
in India. The whole subject was elaborately 
considered by Cliief Justice and Mah- 
mood, J., in the case of Gobind Prasad v. 
Chandar Sekhar (2), where the learned 
Chief Justice, while discussing the ques- 
tion of the applicability of section ^|5 to 
the case of trading partnerships observed, 
“ It is obvious to my mind that it would lead 
in many cases to difficulties and con- 
fusion in the getting in of the assets of a 
firm on the death of a partner if it were 
held that a surviving partner could not 
sue for such assets uiriess he joined in the 
action the representatives of the deceased 
partner. It might be difficult, if not impos- 
sible, for the surviving partner to ascertain 
who was legal representative of the deceased 
partner. The period of limitation for 
the bringing of the action might almost have 
run, and by the time the surviving partner 

(1) (1874) 9 Ch. 336 at p. 346: 43 b. J. Ch. 323: 
30 b. T. 186: 22 W. R. 382. 

(2) 9 A. 486 : A, W. N. (1887) X33: 5 lad. Dec. 

(N, 8.) 761. 
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had ascertained who the representatives 
were, the action might be barred by limi- 
tation. Again, if it were necessary to 
make the representative a party, the defend- 
ant, who might be clearly liable, would be en- 
titled to defend the action, and possibly 
successfully in that event, on the ground 
that the person that was added as repre- 
sentative was not the legal representative 
of the deceased partner.'* Taking all these 
difficulties and inconveniences into con- 
sideration the learned Judges held that in 
trading partnerships the principle of Eng- 
lish I^aw should be applied unless there 
was a statutory provision to the* contrary, 
and were further of opinion that there was 
nothing in section 45 which made it obli- 
gatory upon a surviving partner to implead 
the representative of a deceased partner 
in an action for a partnership debt. An 
opposite view was taken by the Calcutta 
High Court in the case of Ram Narain 
Nursing Doss v. Ram Chunder Jankee 
Loll (3), but this view has not found 
acceptance by any of the othei High 
Courts in India, and has not been followed 
even by that High Court itself in a subse- 
quent ruling reported as Bal Ktssen Das 
V. Kanhya Lai (4). Mr. Bhagat has, 
however, drawn our attention to another 
Calcutta case reported as Monmohan Panday 
V. Bidhu Bhusan Ray Chowdhury (5), in 
which also a contrary view appears to have 
been taken, but the facts of that case were 
different, and, as appears from the report 
itself, the decree in that case was in favour 
of certain individuals and not in the name 
of a firm. Moreover, none of the previous 
authorities were brought to the notice 
of the Court, and we do not think that the 
learned Judges intended to lay down a rule 
of universal applicability in that case. 
In Dehi Das v. Nirpat (6) and Vgar Sen 
V. Lakhmi Chand (7), the rule laid down in 
the earlier ruling was followed and it was 
held that the representatives of a deceased 
partner were not necessary parties to a suit 
for the recovery of a debt which had accrued 
due during the lifetime of the deceased 

(3) 18 C. 86 ; 9 Ind. 'Dec. (N. s.) 58. 

(4) 21 Ind. Cas. 509 ; 17 C. L. J. 648. 

(5) 48 Ind. Cas. 309 ; 28 C. L. J. 268 

(6) 20 A. 365 ; A. W, N. (189R) 73 ; 9 Ind, Dec. 
(35Q, s.) 594. 

(7) 6 Ind. Cas. 840 j 32 A. 638 ; 7 A, I,. J. 759. 
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partner and that section 45 of the Indian 
Contract Act did not apply to such a suit. 
In the case .of MoHlal Bechardas v. Ghel- 
labhai Hariram (S) the same question was 
considered and the conflicting rulings of 
the Calcutta and Allahabad High Coiirts 
were discussed at considerable length. 
The learned, Judges, Bayley and Farran. 
JJ,, held that the view of the Allahabad 
High Court was correct. The same view 
was upheld in a Madras case reported as 
Vaidyanatha Ayyar v. Chinnasami Naik 
(9), where a Division Bench consisting of 
Muttasami Ayyar and Best, JJ., laid it 
down that a surviving partner could sue 
alone for the recovery of a partnership 
debt. The Punjab Chief Court in a case 
reported as Mulk Raj v. George Knight (10) 
considered all the various rulings bearing 
on the subject, and expressly dissented 
from the view taken by the Calcutta High 
Court in Gohind Prasad v. Chandar Sekhar 
(2) and followed the rulings of the three 
other High Courts. The same principle 
was recently reitrated by the l/ower Burma 
Chief Court in Oodayappa Chetty v. 
Ramasawmy Chetty (ii). The view of the 
majority of the High Courts has now been 
adopted in O. XXX, r. 4, Civil Proce- 
dure Code, 1908, which declares that the 
legal representatives of the deceased part- 
ner are not necessary parties to suits 
brought in the name of the firm. 

The rule of law now seems to be firmly 
established that debts due to trading part- 
nerships stand on a different footing from 
debts due under ordinary contracts and 
that when one of the partners in a firm dies 
the surviving partners can sue for the re- 
covery of the debts due to the firm 
without making the legal representatives 
of the deceased partner parties to the 
suit. In this view of the law it is clear that 
Musammat Mai Kaur was not a necessary 
party and that the non-impleadment of 
her heirs does not result in the partial, 
much less in the total, abatement of the 
appeal. 


^8) 17 B. 6 ; Chitty’s S. C. C. R. 336; 9 tnd. 

Dec. (N. S.) 4. 

(y) 17 M. to8 : 6 Ind. Dec. (N. S.) 74. 

(10) 10 P. R. 1906; 43 P. W. N. I 906. 

(11) 24 Ind. Cas. 268 ; 7 Bur. b. T. 261 ; 8 D, 

R- 130. 


In Appeal No. 1854 of 1917 Mr. Jai Gopal 
Sethi raises four preliminary objections, 
viz.f (i) that Sobha Ram died during the 
pendency of the suit and that no 
appeal should have been lodged against 
a dead person, (2) that Musammat Mai 
Kaur has not been joined as a party in 
place of her deceased husband who died 
during the pendency of the suit, (i) that the 
legal representatives of Mussanimat Mai 
Kaur have not been brought on the record 
after her death and (4) that Wadhawa Ram 
was no party to the suit and could not, 
therefore, be joined as a party to the appeal. 

The first three objections are disposed 
of by our decision on the preliminary 
objection in the connected Appeal No. 
1818 of 1917. As to the 4th objection 
it is clear that the name of Wadhawa Ram 
is a clerical mistake for Malawa Ram who 
died during the pendency of the suit in the 
Court below. If the legal representatives 
of a deceased partner are not necessary 
parties to a suit or an appeal, it is obvious 
that the appeal is a perfectly good and 
a valid appeal and can proceed, the surviv- 
ing partners being already on the record 
as respondents. We do not see any force 
in these preliminary objections, and we 
overrule them . 

Turning now to the merits, we have no 
hesitation in holding that none of the two 
sets of the contesting defendants in this suit 
can, in any way, be held responsible for the 
claim of the plaintiffs and that the decree 
of the Court below, so far as these defend- 
ants are concerned, must be set aside. The 
finding of the learned Sub- Judge is that the 
plaintiffs have entirely failed to establish 
that defendants Nos. (), 7 and 8 were part- 
ners with the firm of Budha Mal-Lekh Raj, 
and having regard to the fact that there 
is practically no evidence on the record in 
support of this allegation, the learned Counsel 
for the respondents has rightly refrained 
from questioning this finding in the argu- 
ments addressed by him to this Court. 
It is not denied that none of the hundis 
in suit had ever been accepted by the de- 
fendants and it is consequently clear that 
no liability could attach to them on 
the basis of the hundis under sections 32 
and 37 of the Negotiable Instruments Act. 
The only ground on which it is sought to 
make these defendants liable is that they 
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by thej’r conduct led the plaintiffs to believe 
that they had some connection with the 
firm of Budha Mal-Dekh Raj or that they 
themselves were the real purchasers of the 
goods in question. The conduct imputed 
to these defendants which is relied on in 
support of the creation of this alleged 
liability on their part consists (i) in their 
having accepted deliveries of certain con- 
signments despatched by the plaintiff to 
their address, (2) in their having honoured 
certain hundis drawn by the firm of Budha 
Mal-Lekh Raj in favour of the plaintiff 
and (3) in their having continued to sell 
goods belonging to the jdaintiffs and to 
make payments to Messrs. Budha Mal- 
Lekh Raj even when tliey were prohibited 
from doing so by a telegram dated the 14th 
September 1907. In our opinion none of 
these circumstances is of any material 
assistance to the plaintiffs That the defen- 
dants had some connection with the firm 
of Budha Mal-Lekh Raj cannot, of course, 
be denied, but this fact alone is of no con- 
sequence unless it is shown that the former 
had done or omitted to do something by 
which they had incurred a legal liability 
to the plaintiffs. No correspondence has 
been produced nor any other evidence 
tendered to prove that these defendants 
were privy to the arrangements that had 
been entered into between the plaintiffs, 
and defendants Nos. i to 5, or that they had 
themselves ordered the goods direct from 
the plaintiffs. On the contrary, it is in 
evidence that the goods in question were 
debited to the firm of Budha Mal-Lekh 
Raj in the books of the plaintiffs and credit- 
ed to the same firm in the books of the 
defendants. Further, it is not denied that, 
even before the transactions in question took 
place, defendants used to receive goods from 
the firm of Budha Mal-Lekh Raj for sale on 
commission, and that they used to honour 
their hundis in the ordinary course of 
things. In these circumstances, the only 
reasonable inference that is possible is that 
the defendants were the agents of Messrs 
Budha Mal-Lekh Raj and that they had 
no concern with the plaintiffs whom they 
did not know and with whom they had no 
previous dealings. The hundis that were 
honoured bv the defendants Were also drawn 
not by the plaintiffs but by the firm of 
Budha MaM^ekh Raj to whoth as agents 
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they were admittedly accountable. In the 
present case it so happened that the hun- 
dis were drawn by their principals in favour 
of the plaintiffs, but it is clear that so 
long as the hundis remained unaccepted 
the defendants did not incur any personal 
liability to the plaintiffs and the latter 
could not call them to account if payment 
of the hundis was refused. 

It is next argiied that the defendants 
should not have sold any goods or made 
payments to the firm of Budha Mal-Lckh 
Raj when they had been expressly for- 
bidden to do so by the plaintiff by a tele- 
gram admittedly received by the defendants 
on the loth September 1907. It should 
be observed that the evidence on this point 
is most inconclusive, but even if they did 
so, we do not think that an adverse inference 
could be drawn against the defendants 
from this circumstance alone. The de- 
fendants as agents of Budha Mal-Lekh Raj 
were only accountable to their own prin- 
cipals, and could very well have disregarded 
the plaintiffs' telegram with whom, as already 
pointed out, they had no privity of con- 
tract. The goods had been sold to the 
firm of Budha Mal-Lekh Raj ; delivery 
had been given and the property in the 
goods had already passed. The plaintiffs 
had no lien ui)oii the goods, and if the 
price thereof was not paid they could only 
look to tlieir own vendees for payment. 
In our opinion there is nothing in the con- 
duct of the defendants which entitled 
the plaintiffs to hold them responsible 
for the price of the goods sold, and there 
is force in the arguments of the learned 
Counsel for the Appellants that the firm of 
Budha Mal-Lekh Raj having failed, the 
plaintiffs are now anxious to fasten the lia- 
bility on other defendants and to recover 
their dues from them when they are not 
liable in law to make the payments. We 
do not see any force in the points urged by 
the learned Counsel for the plaintiff.?, and 
hold that defendants Nos. 6, 7, and 8 are 
not liable. 

As to defendants Nos. 4 and 5 it is ob- 
vious that they neither purchased the goods 
nor did they enter into any partnership 
with the firm of Budha Mai Lekh Raj. 
There is ample evidence on the reernd 
that thfese defendants were employed 
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mere servants on that shop, and that they 
executed the hmdis in that capacity and 
not as partners or proprietors of the firm. 
It is, however, argued that they are per- 
sonally liable under section 28 of the Nego- 
tiable Instruments Act, because they sub- 
scribed their names to the hundis and 
did not indicate therein that they were 
signing merely as agents or servants on be- 
half of their principals. A large number 
of authorities have been cited in support 
of the contention that mere signing as 
agent will not be sufficient to indicate that 
the person signs as agent only and that 
in order to exclude personal liability an 
agent should indicate on the negotiable 
instrument either that he signs as agent 
or that he does not intend thereby to in- 
cur any personal liability. The correct- 
ness of the principle as enunciated in these 
authorities is not disputed, but it is pointed 
out that the facts of the present case are 
entirely different and that the rulings 
cited are not applicable. In our opinion 
it is unnecessary to refer to these autho- 
rities in this judgment, as the present case 
is clearly distinguishable and does not fall 
within the purview of the principle enun- 
ciated therein. As pointed out by their 
Lordships of the Privy Council in the ca^e 
of Sadasuk Janki Das v. Sir Kishan Per* 
shad (12), it is of the utmost importance 
that the name of a person or lirm to be 
charged upoxi a negotiable document should 
be clearly stated on the face or on the back 
of the document so that the responsibility 
ivS made plain and can be instantly recog- 
nised as the document passes from hand 
to hand.'' In the present case the preli- 
minary words of the document which, it 
may be pointed out, has not been correctly 
translated in the paper book clearly indi- 
cate that the drawers of the hundis were 
the firm of Budha Mal-Lekh Raj and that 
their name was the real name of the per- 
sons liable upon the hundis. No question 
of the liability of the defendants Nos. 4 
and 5 under section 28 of the Negotiable 
Itistruments Act consequently arises in this 
case and they cannot b^ held personally 

{12) 50 Ind. Cas. 210; 46 C. 6631 29 C. B. T. 
540 ; 17 A. JU. J . 4^3 ; 25 M. Iv. T. 258 ; 36 M. Iv. J. 
429; 21 Hum. h R. 605; 1 U. P. h. K. rP. C.) 37; 
(iy*9) M. W”. N. po ; C. W. N. 93;; 10 L. \V. 143; 
46T, a, 33 
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iialde. The result is, that we accept the 
appeal, set aside the decree of the Court 
below against defendants Nos. 4 to 8 and 
dismiss the plaintiff’s suit against these 
defendants wdth costs throughout. 

In No. 1854 of 1917. 
JUDGMENT. — For reasons recorded in 
our judgment in Civil Appeal No. iSrS 
of 1917 we accept this appeal and dismiss 
the plaintiffs’ suit against defendants 
Nos. 4 and 5 with costs throughout, 
z. K. Appeal accepted. 


PATNA HIGH COURT. 

Appkai, from AppKnnATF. Decueg No. 
215 or 1920. 

January 9, 1923. 

Present : — Mr, Justice Ross. 
GOKARAN PRASAD SINGH— 
Defendant— Appeeianx 
versus 

Malik WARIS AIJ AND others— 

PLAINTIFFS AND OTHERS — DEFENDANTS 

— Respondents. 

Bihar and Orissa Pulhc Demands Recovery 
Act [111 0/1914), AS. 10, 15 — Side to recover 
arrears oj Road-cess — failure to setve notice — 
Burden of projf --Censti notion of Statutes-^ 
Enactment reducing period of limitation, 

Where a plaintifi: claims ihat a sale of his prop- 
erty Jjeld under the Bihar and C»rissa Public Be- 
luaads Recovery Act was mill nnd void owing to 
the non -service of notice under section 10 of the 
Act, the onii^ of pro vim; due service of notice is 
on the defendant, [p. 958, col i.| 

Ncmai Charan Dc v. Secretary oj State, 4O 
Ind. Cas. 741; 45 C. 496, followed. 

It is an established axiom of the construction 
of Statutes that, though procedure may be regulat- 
ed by an enactment for the time being in force, 
the intention to take away a vested right without 
compensation or any saving is not to be imputed 
to the Legislature unless it is expressed in un- 
equivocal teinis. [p. 958, col. 2.] 

Gopeshwar Pal v. Jiban Chandra, 24 Ind. Cas, 
37 ; 41 C. J125 ; 18 C. W. N. 804 ; 19 C. L. J. 549 , 
relied upon. 

Where an enactment reduces the period of 
limitation provided for a sqit by a prior enact- 
ment, all suits which would be barred by time 
under the new enactment at the date when it comes 
into force would continue to be governed by the 
old enactment, unless expressly provided for in 
the new enactment, [p. 958, col. 2.] 
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Manjuri Biln v. Ahel Mahmud, 10 Cas. 

; 17 C. W. N. 889; 17 C. h, J. 316, relied, 
upou. 

Section 45 of the Bihar and Orissa Public De- 
mands Recovery Act, 1914, has no application 
to a suit to set aside a sale which took place more 
than one year before the coming into force of the 
Act. [p. 939, col. I.] 

Appeal from a decision of the Additional 
Subordinate Judge, Gaya, dated the 
20th November 1919, reversing a decision 
of the Muusif, Third Court, Gaya, dated 
the 15th April 1919. 

Mr. S. N. Rai, for the Appellant. 

Mr. S. K. Mitter, for the Kespondents. 

IDDOMENT.-This is a suit about the 
title to a share in Mouza ICendua. The 
plaintiff's title is derived from a purchase 
on the 27th August 1913 from the defend- 
ant No. 7 who himself had purchased 
from the defendant No. is on the 23rd 
January 1907. The title of defendants 
Nos. I to 5 is derived from a purchase from 
defendant No. 6, who, in bis turn, was a 
purchaser of the share in execution of a 
certificate for arrears of Road-cess held 
on the 3rd September 1906. The plain- 
tiff claimed that the sale was null and void 
for non-service of notice under section 10 
of the Public Demands Recovery Act. 
The defence was that the sale was regular. 
The suit was instituted on the 30th August 
191^. The Munsif dismissed the suit but 
the learned Subordinate Judge gave the 
plaintiff a decree. In appeal, on behalf 
of the defendant, three points were taken : 
the first was, thattht Subordinate Judge 
bad wrongly thrown upon him the onu^ 
ot proving due service of notice under sec- 
tion 10. Apart from the fact that the 
question of buiden ot proof is immaterial 
at this stage, the decision of the learned 
Subordinate Judge was right, as was held 
in Nemai Char an De v. Secretary of State 
(i). The second contention was that, even 
if the burden of proof was on the defendant, 
it has been discharged. This raises a pure 
question of fact wduch has been found in 
favour of the plaintiff by the Subordiuate 
Judge and that finding is biuding upon this 
Court. The third and the principal 
contention was, that the suit was baned 
by time by reason of the provisions of 
section 45 of the Bihar and Orissa 
Public Dtmands Recovery Act, X9X4« 

(i) 4A Ind. Css. 741 i 45 C. 49d. 


That section provides that a stdt to set 
aside a sale under the Act must be brought 
wilhiji not more than one year from the 
date on which the possession of the prop- 
erty was delivered to the purchaser. The 
question is, whether the present suit is 
governed by that Act 01 not. The learn- 
ed Counsel for the respondent contends 
that, before the passing of the Act, he had 
12 years within which to bring the suit and 
that the suit was brought within 12 years 
of the date of the sale ; and that, by the 
time the Act was passed, if the period of 
limitation therein prescribed is the period 
governing this suit, his vested right of suit 
was entirely taken away, because the con- 
dition under which a suit could be brought 
was impossible of fulfilment. The Act wius 
passed on the ist of July 1914 and came 
into force in November of that year. It 
is argued that, as the right of suit nas tiot 
been taken away in express words, the plain- 
tiff is in the same position as re.»ards limi- 
tation as if the Act bad not ueen passed. 
In Gopesh’j^ar Pal v. Jiban Chandra (2) it 
was laid down that it is an estabUsiied axiom 
of construction that though procedure inay 
be regulated by the Act for the time being 
in force, still the intention to take away 
a vested right, without compensation or 
any saving is not be to imiuited to the Degis- 
lature unless it be expressed in unequi- 
vocal terms. In dealing with the effect 
of the third Schedule to the Bengal Tenancy 
Act it was observed that it was not a fair 
reading of the enactment to hold that it 
was intended to impose an impossible 
condition under pain ot the torteiture of 
a vested right, and that their hordsnips 
could only construe the amendment as 
not applying to cases where its provisions 
cannot be obeyed. The law, as amM<led, 
may regulate the procedure in smts in 
which the plaintiff could comply with its 
provisions but cannot govern suits vvhere 
such compliance was from the first impos- 
sible. It was pointed out that there w^e 
two positions ; where, in accoi dance with 
its provisions, a suit could be brought alter 
the passing of the amendment, it may be 
that the amendment would appl3% but where 
it could not, then the amendment would have 

(a) *4 Ind, Cat. 371 41 C. *XS5 1 *2 C. W. N, 
§041 ieC.XN 
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no application. This second position hud 
previously been laid down in the case of 
Manjun Bibi v. Akkel Mahmud {3)4 
There is no doubt in the present case as 
to which of these two is the position. The 
su7t could not have been brought after the 
passing of the Amending Act. Consequent- 
ly, the amendment would have no appli- 
cation. It was contended by the other 
side that the effect of the amendment 
was to give the plaintiffs one year fiom the 
date when the Act came into force. But 
I see no gronnd for such a contention. 
That period of limitation is purely fanci- 
ful. The limitation must be either that 
wldcb prevailed before the Amending Act 
01 that prescribed in the Amending Act 
itself ; that is to say, in the latter case, 
not more than one year from the date on 
which the possession of the property was 
delivered to the purchaser, and not one year 
from the date on which the Act came into 
force. It must, therefore, follow that this 
suit is not governed, as regards limitation 
by the Act of 1914. Consequently, this 
ground also fails and the appeal must be 
dismissed with costs, 
z. K. Appeal dismissed. 


(3) 19 Ind. Cas. 793: 17 C. W. N. IjSq j 17 C. 


ALLAHABAD HIGH COURT. 

First Civii, Appeai, No. 156 op 1920. 

February 15, 1923. 

Present: — ^Mr. Justice Rafique and 

Mr. Justice Lindsay. 

Babu BHAGWAN DAS NAIK and 

OTHERS— PeAINTIPPS 
versus 

Babu MAHADEO PRASAD PAL and 
OTHERS — ^Dependant ist and 
2ND Party— Respondents. 

Hindu Law — Joint family property — Alienation 
---•Legal mcessity — Benefit to the estate — Litigaiton 
for possible benefit, whether constitutes necessity. 

The borrowing of money for the purpose of main- 
taining a suit to recover an esfc*ate which has never 
belonged to the joint family is not recognised by 
Eittdu Law as a legal necessity. A distinction 
•hould be drawn between litigation undertaken 
to protect the property and litigation the object 
of wntwh is to obtain a possible benefit for the estate. 
The former relate.*) to the security oi that which 
lias already been acquired and is in actual posses- 


sion . the latter relates to that which may possibly 
be acquired ; as a general rule, the former class 
of litigation would, no . doubt, amount to legal 
necessity and in regard to the latter class of liti- 
gation it may be laid down that if such litigation 
ends in actual benefit to the estate, any alienation 
which may have been necessary for prosecuting 
the litigation would be valid and binding upon 
the reversioner on the analogy of the maxim ' he 
who enjoys the benefit ought to bear the burden 
also * [p. q6o, col. 2; p. 961, col i,] 

Indar Kuar v. Lalta Prasad Stngh, 4 A. 
532; A. W N. (1882) 33; 2 Ind. Dec. (n. s.) 1140. 
relied on. 

An act, for which the character of ' benefit to 
the estate * or ‘ legal necessity * can be claimed 
must necessarily be a defensive act, somethmg 
undertaken for the protection of the estate already 
in j)osse.«»sion, not an act done with the purpose 
of bringing fresh property into possession, and 
which may or may not be successful under the 
chances attending upon litigation, [p. 061, col. i.] 

Palaniappa Cheity v. Deivasikamony Pandara 
Sannadhi, 39 Ind. Cas. 722; 44 I. A. 147; 21 C. 
W. N 729; 15 A. L. J. 485; I l\ L. W. 097; 33 
M. L. J. i; 10 Bom L. R. 5O7; 22 M. L. T. i, 6 L. W. 
222; (1917) M. W. N. 507; 26 C. L. J. 153; 40 M. 709 
(P. C,), referred to. 

First appeal from the decree of the Second 
Addition^ Subordinate Judge, Basti, 
dated 2nd of March, 1920. 

ps. 

Messrs, B, E, O'Conor oxA^Harnandan 
Prasad, for the Appellants. > 

Mr. Mukktar Ahmad, for Dr. S. M, Sulai- 
man and Mr. Haribans, Sdhai, for the Re- 
spondents. 

JUDGMENT. — ^The suit, which has given 
rise to this appeal, was brought to enforce 
a mortgage, dated the 24th May 1907, exe- 
cuted in favour of the predecessor-in-interest 
of the plaintiffs by three mortgagors, Maha- 
deo Prasad Pal, Harihar Prasad Pal and 
Banke Bahadur Pal. 

Of these the only survivor is Mahadeo 
Prasad, who was impleaded as the first 
ddendant. Banke B^adur died without 
issue, while Harihar Prasad, also deceased, 
is now represented by his two sons and a 
grandson, defendants Nos. 2, 3 and 4. 

The fifth defendant is a grandson of 
Mahadeo Prasad. 

The suit was resisted by the sons and 
grandson of Harihar Prasad, who pleaded 
that the property mortgaged was joint 
family property and that the mortgage- 
debt had not been incuxied for any family 
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necessity nor for any purpose which would 
render the family property liable for its 
discharge. | 

The lower Court dismissed the suit, finding 
that there was no legal necessity for the 
loan. 

The learned Subordinate Judge was pressed 
with the plea that at any rate the joint 
family had derived a benefit from the taking 
of the loan. He was, however, of opinion 
that, although the mortgage might have 
been binding if the family had got some 
benefit from the loan, it was not proved 
that any such benefit had accrued up to 
the time the suit was brought. 

The facts of the case are not now in dis- 
pute. They are as follows : — 

One Dan Bahadur Pal, a step-brother 
of the mortgagors, was the owner of a ialuqa 
in the Partabgarh District in Oudh. He 
died in March 1906 and Mahadeo Pal put 
forward a claim to succeed him. His case 
was that the estate was held under a primo- 
geniture samd, descending to a single heir 
and that he was the heir entitled to succeed. 
His claim was opposed by one Adya Bakhsh 
Singh, the daughter’s son of Dan Bahadur, 
who claimed under a Will. 

The first contest between the parties 
was in the Revenue Court where each sought 
to have mutation made in his favour. Maha- 
deo Prasad lost his case there : the Revenue 
Court of first instance ordered mutation 
in favour of Adya Bakhsh on the Sth Octo- 
ber 1906 and this order was affirmed by the 
Board of Revenue on the oils February 1907. 
In the year 1912 Mahadeo Prasad with the 
assistance of a financier, one Seth Kanhya 
I^al, brought a suit in the Court of the Sub- 
ordinate Judge of Partabgarh for recovery 
ot the estate. He won bis case in the First 
Court but lost it on appeal in the Court 
of the J udicial Commissioner of Oudh. 

Thereafter Mahadeo Prasad obtained 
leave to appeal to His Majesty in Council, 
but before the case could come on for 
hearing the parties filed a compromi>se before 
the J udicial Commissioner and the appeal 
was withdrawn. 

This fact was not within the knowledge 
of the Court belov/ when it gave judgment, 
but a certified copy of the compromise has 
been filed before us which shows that 
some property out of the estate of Dan 
Bahadur has been awarded to Mahadeo Pol. 


CASES, [1923 

The mortgage ncA jn suit a«. we have 
said, e.Kccuted on the 2 ^l'i May 1907 for a 
sum of Rs. 4,000. 

All this money, except a sum of Rs. 4OT-2-O, 
was left with the mortgagee to pay off four 
usufructuary mortgages executed between 
the f)th June and the 30lh October 1906. 
The balance, Rs. 401-2-0, was said to have 
been taken by the mortgagors to defray 
the stamp and registration charges in con- 
nection with the mortgage and to meet un- 
specified household expenses. 

The learned Judge of the Court below 
finds that the sums borrowed under the 
lour mortgages of 1906 were spent in sup- 
port of the claim for mutation put forward 
by Mahadeo Prasad in the Revenue Courts, 
a claim which, as already .stated, failed. 
He further finds that the mortgagee knew 
that these sums had been borrowed for the 
purpose of that litigation. 

As regards the balance of Rs. 400 
odd. his ilnding is that no legal necessity 
for the borrowing of this sum was proved, 
and that the mortgagee made no inquiry. 

It has been argued before us, as it was 
in the Court below, that on the facts so 
found it should be held that there was legal 
necessity for the debt on the ground, appa 
rently, that Mahadeo Prasad has derived 
some benefit from the litigation which w^as 
finally determined by the compromise filed 
ill the Court of the Judicial Commissioner. 
A nd it is said that this benefit accrues not only 
to Mahadeo Prasad but to all the members 
of die lamllv in virtue of an agreement 
entered into between them ana Mahadeo 
Pra^uid. 

Admittedly, there is no evidence of this 
agrev uient upon the record. It is said that 
ic was registered in Hook No. IV of the 
Registration Department and the plaintiffs 
were under the rules of the Department, 
not entitled to ask for a copy of it. Wc are 
aiso told that the plaintiffs tried to get 
Mahadeo Prasad inio the witness-box in 
the Court belcw but were unable to secure 
his attendance. 

Coming to the question of legal necessity, 
we are not aware of any rule of Hindu Iv^^w 
which recognises that the borrowing of 
money for the purpose of maintaining a 
suit to recover an estate which has ueyef 
belonged to the joint family is a legal neces- 
sity. In the case cited before, the lowet 
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Court, Indar Kuar v. LaUa Prasad Singh 
(t), it was held that a mortgage executed 
by a widow to raise funds to enable her 
to sue for an estate to which her deceased 
husband had an alleged right of succession 
which he had never sought to enforce was 
not a mortgage executed for ** legal necessity 
within the Hindu I^aw. 

At page 543 of the report the learned 
Judge, who delivered the judgment says: — 

In my opinion a distinction should be 
drawn between litigation undertaken to 
protect the property, and litigation the 
object of which is to obtain a possible 
benefit for the estate. The former relates 
to the security of that which has already 
been acquired and is in actual possession: 
the latter relates to that which may possibly 
be acquired; as a general rule, the former 
class of litigation would, no doubt, amount 
to legal necessity : and in regard to the latter 
class of litigation, it may be laid down that 
if such litigation ends in actual benefit to 
the estate any alienation which may have 
been necessary for prosecuting the litigation 
would be valid and binding upon the re- 
versioner, on the analogy of the maxim ' he 
who enjoys the benefit ought to bear the 
burden also.* ** 

According to what is stated here, the 
borrowing of money to pursue litigation 
the object of which is to obtain a possible 
benefit for the estate cannot be justified 
under the doctrine of “legal necessity*' 
as known to the Hindu law, though possibly 
if the litigation resulted in benefit to the 
estate the debt would be binding in accord- 
ance with the principle of equity embodied 
in the maxim quoted. 

In Palaniappa Cheity v. Deivasi- 
kamony Pandara Sannadhi (2) it was 
laid down that the expression “ benefit 
of the estate,*' as used in the decisions with 
regard to the circumstances justifying an 
alienation by the manager for an infant heir, 
or by the trustee of a religious endowment, 
cannot be precisely defined. 

At page 155“* of the report their I/ordships 
observe : — 

(1) 4 A. 532; A. W, N. (1882) 133; 2 Ind, Dec. 
(N. S.) 1149. 

(2) 39 Ind. Cas. 722 44 I. A 147; 21 C, W. N. 
729; 15A.D. J.485; iP. I<. W. 697; 33 M. D. J. 
i; 19 Bom. D, R. 567; 22 M. D, T. i; (1917) M, W, 

N. 507; 26 C. I^, J. 153; 4 M. 7091 6 I/. W. 222. 
'“#Page of 44 1 ^ 

6x 


g6x 

“ No indication is to be found in any of 
them as to what is, in this connection, the 
precise nature of the things to be included 
under the description ‘ benefit of the estate.^ 
It is impossible, their I^ordships think, to 
give a precise definition of it applicable to 
all cases and they do not attempt to do 
so. The preservation, however, of the 
estate from extinction, the defence against 
hostile litigation affecting it, the protection 
of it or portions from injury or deterioration 
by inundation, these and such like things 
would obviously be benefits. The difficulty 
is to draw the line as to what are, in this 
connection, to be taken as benefits and what 
not.'' 

There is nothing in these remarks to en- 
courage the notion that an adventure in 
the shape of a speculative suit which might 
possibly bring profit to the estate could 
properly be regarded as a “ benefit to the 
estate " or a “ legal necessity Their 
I/ordships* observations rather import that 
any act for which the character of “ legal 
necessity '* or “ benefit to the estate “ can 
be claimed must necessarily be a defensive 
act, something undertaken for the protection 
of the estate already in possession — not an 
act done with the purpose of bringing fresh 
property into possession, and which may or 
may not be successful under the chances 
attending upon litigation. 

We are satisfied, therefore, that the case 
of legal necessity put forward in the present 
suit cannot succeed. There remains the 
question whether the plaintiffs can succeed, 
either wholly or in part, in accordance with 
the equitable doctrine mentioned in the 
judgment in Indar Kuar v. Lalta Prasad 
Singh (i), assuming that this doctrine does 
apply. 

It is argued that it is now proved that 
the estate has benefited, inasmuch as Maha- 
deo Prasad has secured some portion of the 
tdqua under the terms of the compromise. 

'Phe first difficulty in the way of the plain- 
tiffs is that the benefit, such as it is, has 
accrued to Mahadeo Prasad himself and 
not to the joint family of which he is a mem- 
ber. As has been mentioned already, the 
plaintiffs have failed to prove any agree- 
ment between Mahadeo .and the other mem- 
bers of the family to share any benefit which 
might result from the litigation. 

And then there is a secpnd difficulty which 
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the plaintiff cannot possibly surmount. It 
is clear that whatever benefit hds accrued 
from the compromise has not been derived 
from the fund secured by the mortgage. 

We know that the money advanced by 
the plaintiffs' predecessor was applied in 
the re-payment of sums which had been 
borrowed to finance Mahadeo Prasad in the 
mutation proceedings. Mahadeo finally 
lost his case in the Revenue Courts in Feb- 
ruary 1907 and there can be no question 
of his having got any benefit there. 

It was not till the year 1912 that he began 
his suit in the Civil Courts and it is proved 
that the funds which enabled him to main- 
tain this litigation which terminated in the 
compromise were advanced not by the 
plaintiffs but b}’ Seth Kanhaya Dal. 

In no way, therefore, is it possible for the 
plaintiffs to trace an)^ connection between 
the money advanced by them and any bene- 
fit which Mahadeo Prasad has succeeded 
in winning as the result of his claim in the 
Civil Courts. The plaintiffs cannot succeed 
and their suit was rightly dismissed by the 
Court below whose decree we affirm. The 
appeal fails and is dismissed with costs to 
the respondents including in this Court 
fees on the higher scale. 

N. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 756 oi 1919. 

July 19, 1922. 

Picsent: — ^Justice Sir John Woodroffe, Kt., 
and Mr. J ustice Suhrawardy. 
JOGESH CHANDRA GHOSE and others 
— De^^^end ANTS— Appellants 
versus 

PROSANNA KUMAR TADUKDAR and 
OTHERS — Plaintiffs and others — 
Defendants — Respondents. 

I'vaud — Decree, setti g aside of — False claim — 
Suppression of sen*ice of notice— Pleadi. gs — Appeal, 
seco' d — Finding off ct. 

The mere fact that notice was not served h not 
nec'cssariiy fraud win h would justily the setting 
aside of a decree. If, on the other band^ it is 


shown that there was any deliberate iUppies.sion 
cl noli* e uyr'-iciilariy in order V' .tiivc cifo t to any 
sv’neitj. ot ailej^ed irruin. then tTirh suppression 
ot notice would be clearly fraud Further, it 
is not nocenv^.arily iraud on tin? part of unv pci 51011 
to pnt forward a claim whicli is in fact unfounded 
in law. A pcr.son may make a claim to which be 
IS not entitled and his conduct is not fraudulent 
merely on that ground, [p 063, cols. 3 &: 2.] 

A eonclnsion of fact airiced at by the lower 
Court, where it is not cstabliulicd that in coming 
to that concltusum the learned Judge was 
under any misapjuehension or error of lew, 
cannot be challenged in second appeal, [p. 963, 
cols I & 2 1 

Apueul against the decree of the Addi- 
tional Subordinate Judge, Backergunj, 
dated the 27tli of January 1919, modi- 
fying the decree of the Munsif, Third Court, 
at Perozj^ore, dated the 14th of June 1915. 

Babus jogesh Chandra Ray and Asiia- 
ranjan Chose, for the Appellants. — 
The facts found by the lower Appel- 
late Court do not constitute fraud and 
in that view the plaintiffs suit ought to 
fail. To make an over-claim is not fraud. 
Also, mere non* service of notice bv itself 
is not fraud. There is no finding that the 
notices were suppressed in j)U!siiance of a 
fraudulent purpose. In the absence of such 
a finding,! submit your Lordshi] swill diMni^s 
the suit on theground that no Irani has been 
mode out. Further, the fraud wliich the lower 
Appellate Court purports to find is different 
from the fraud alleged in the pleadings. 
This is not permissible. 

Babus Gnnada Charan Sen, Bipin 
Chandra Bose, Biraj Mohan Mazumdar 
Ahinask Chandra G ha^ for the Respond- 
ents, submitted that the case was conclud- 
ed by the findings of fact arrived at by the 
Court of Appeal below. When that Court 
says there was fraud, that is a finding of 
fact which your Lordships cannot go behind 
in second appeal. But if your Lordships 
think that that is not enough, then I submit 
the case ought to go back for a clearer find- 
ing on the point. 

Babu Jogesh Chandra Ray replied briefly. 

JUDGMENT. 

WoodroUe, J.— In the suit out of which 
this appeal, arises the plaintiff, who is the 
respondent in the appeal, prayed for a decree, 
declaring that the plaintiff and the co- 
sharer defendants had nim-howla rigl t in 
the disputed lands specified in the Schedule 
Kha and that they ha< I a right to eaV//j itnl 
from tenants under them. The conclusion ot 
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the Court as regards the contention is that he 
cannot hold that the lands in suit appertain 
to the nim-howla of the plaintiff and dek^nd- 
ants Nos. 2 to 7 and the settlement records 
show that tliey do not appertam to the 
nim~howla. The Court then says that 
the presumptive value of these records 
is considerable, and, therefore, the Court 
decides this point in favour of the then 
appellants to this extent that the lands 
in suit do not appertain to the nini-howla 
of the plaintiff and defendants Nos. 2 to 7. 
This is the subject-matter of the cross- 
objection before us. I think the 
cross-objection fails on the ground that 
the conclusion is one of fact, and it has 
not been established before us that in coming 
to that conclusion the learned judge was 
under an}^ misapprehension or error of 
law. The cross-objection must, there- 
fore, be dismissed. 

The second prayer was that the Court 
should set aside the rent-decree in Suit No. 
1473 of 1909 obtained by defendant No. i and 
the auction-sale held on the 4th November 
1911 in execution of the decree in Suit No. 
567 of 1911 declaring that the same were 
invalid and inoperatixc. 

A question that has arisen in this appeal 
is as to whether or not the lower Appellate 
Court has come to a sufficiently clear finding 
as regards the alleged fraud so that the pro- 
ceedings referred to can be set aside on that 
ground. The contention of the appellants 
has been that the facts found by the lower 
Appellate Court do not constitute fraud, 
and if that point is established then the 
case of the appellants is that no suit will 
lie to set aside the decree. It has also been 
argued that the fraud which has been found 
by the lower Appellate Court is not that 
which was made the ground of attack in 
the plaint, and that there was no fraud 
or suppression of service of notice. 

In my opinion, the appeal must be re- 
manded for a re-hearing upon this particu- 
lar question, namely, the question of allegerl 
fraud, because the findings of the Coiut 
are, in my opinion, insufficient. In the 
first place it is to be observed that the mere 
fact that notice was not served is not 
necessarily fraud. If, on the other hand, it 
is shown that there was any deliberate 
suppression of notict particularly in order 
to give effect to any scheme such as that 


alleged, then such suppicss'on of notice 
would be clearly fraud. Further, it is 
not necessarily fraud on the part of any 
person to put forward a claim which is in 
fact unfounded in law. A person may make 
a claim to which he is not entitled and his 
conduct is not fraudulent merely on that 
ground. It must be found that there were 
circumstances which establish that the over- 
claim, if chere be one. was made with know- 
ledge and for a fraudulent purpose. The 
learned Judge to whom the case is remanded 
for re-hearing in appeal, must find definitely 
whether there was or was not fraud com- 
mitted in respect of the rent-decree as re- 
gards non-service of notice, the claim made 
or otherwise. lie should find the facts 
and state the facts, upon which reliance 
is placed for the purpose of finding fraud 
if he so finds, in order that this Court as a 
Court of Second Appeal whilst accepting 
his findings of fact can judge whether those 
facts constitute in law fraud or not. He 
must further state his reasons for the 
conclusion at which he arrives. 

The judgment and decree upon this 
point is, therefore, reversed and the case 
is remitted to the lower Appellate Couit for 
re-hearing upon this issue of fraud. 

The costs of the hearing of this appeal 
before us will abide the result of the de- 
cision on remand. The cross-objection 
is limited to a very small point. It is not 
necessary to make any order as regards 
costs of the cross-objection. 

Subrawardy, J. — ^I agree. 

N. K. & B, N. Decree reversed. 

Case remitted. 


ALLAHABAD HIGH COURT. 

Execution Second Appeae No. 264 
OF 1922. 

February 5, 1923, 

Present: — Mr. J ustice Lindsay. 
AMJAD ALT KHAN— -Judgment-Debtor 
— Appeet.ant 
versus 

Sheikh UOll^M^lAD USMAN and 
ANOTIIHK — PEAINTIFFS— IR ESPONDKNTS. 
hxtcuHon oj decree-^ Su$Pensi<m of proceedings 
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•^Application for revival after three yearSt maintain 
aUUty of. 

Where proceedings in the execution of a decree 
ate suspended by the Execution Court through no 
act or default of the decree-holder, an application 
to revive and carry through the pending proceed- 
ings will not be time-barred, even if presented 
more than three years after the order of suspcn« 
sion was passed. Such an application is not one 
to initiate a new proceeding, [p. 965, col. i.] 

Qamar^ud-d%n Ahmad v. Jawahir JmI, 27 A334; 
2 A. L. J 397; I C. I^. J 381; 9 C. W. N 601; 15 
M. L. J 258; 32 I. A 102; 7 Bom L. R. 433; 8 Sar. 
P. C. J 810 (P. C.), relied upon. 

Second appeal against the decree of the 
Subordinate Judge, Jaunpur, dated the 5th 
December 1921. 

Mr. Uma Shanker Bajpai, for the Appel- 
lant. 

Dr. 5 . N. Sen, for the Respondents. 

JUDGMENT.— This is an execution se- 
cond appeal. The judgment-debtor is the 
appellant. The point for decision is, whether 
or not the lower Appellate Court was right 
in treating a certain application as being an 
application for execution which was barred 
by time. 

The facts which it is necessary to set out 
in order to dispose of this appeal be 
.summarised as follows . — 

The date of tlie original Court's decree was 
the 29th of November 1913. This decree 
was affirmed by the First Appellate Court on 
the 17th of February 1914 and by the High 
Court on the 7th of December 1915. The 
decree was for specific performance, the judg- 
ment-debtor being ordered to restore to its 
original condition a certain water course. 

The first application was made on the 19th 
of July 1916. The present application was 
made on the 9th of July 1921. 

When the first application for execution 
was made in July 1916 a petition was made 
in the lower Court asking for the appoint- 
ment of an Amin. An Amin was appointed 
and he submitted certain reports which 
gave rise to a certain number of objections 
on the part of the judgment-debtor. The 
Execution Court made certain orders un- 
favourable to the judgment-debtor and he 
appeiiled. The Appellate Court returned 
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the case to the Execution Court for further 
proceedings. After this there were further 
proceedings taken in the Execution Court 
and eventually the Execution Court directed 
the judgment-debtor to file his share of fees 
of the Commissioner. A further order was 
made thereafter when the judgment-debtor 
was in default. An order for his arrest was 
passed and a further order for the attach- 
ment of his goods to realise the amount of 
the Commissioner's fee. Both these orders 
were appealed to the Appellate Court, but 
it seems that no order in stay of the original 
proceedings was passed by the District 
J udge. Meantime, while these appeals were 
actually pending in the Court of the District 
Judge, the Munsif, on the 6th of June 1918, 
made an order as follows : — 

“ The application is dismissed for the time 
being. Costs on the judgment-debtor." 

There were other proceedings in this case 
of a later date after the District Judge had 
disposed of the appeals which were pending ; 
in the High Court appeals were brought 
which were decided on 27th February 1919. 

The present application, as I have said, 
was not made till the 9th of July 1921. It 
is argued that because more than three years 
elapsed from the date of the Munsif s order 
(6th June 1918) the present application 
could not be entertained. It seems tome, 
however, that it is impossible to yield to 
this argument. 

The last order passed by the Munsif in the 
previous execution proceedings was on the 
6th of June 1918 and it is a peculiar order. 
I have never before come across an order 
couched in similar language. The words 
‘ dismissed for the time being' seem to me 
to exclude any notion of a final order and 
it cannot be contended that the earlier exe- 
cution proceedings were finally brought to 
a close by the order in question. 

For the respondents reliance is placed 
upon the judgment of their Lordships of the 
Privy Council in the case of Qamar-ud-din 
Ahmad v. Jawahir Lai (i): and after perusal 
of that judgment I think the prindplet 
which it embodies ought to be applied to the 
present case. That was a case also in which 
their Lordships had to consider whether a 

(I) 27 A 334; 2 A. L. J 397; I C. L. J 381; 9 C. 
W. N. 601; 15 M. I/. J 258; 32 1 . A 102; 7 Bom. I<. R 
433J,8 Sar P. C. J. 8io (P. C.) . 
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particular application which was made in 
the Execution Department was barred by 
reason of the fact that more than three years 
had elapsed since a previous order purporting 
to dispose of the execution proceedings had 
been passed. Their Lordships in dealing 
with the case remarked that the application 
was not barred, as the previous proceedings 
in execution were only suspended through 
no act or default of the decree-holder. 
Their Lordships pointed out that the appli- 
cation with which they were dealing was not 
an application to initiate a new proceeding but 
to revive and carry through a pending execu- 
tion suspended as above mentioned. They 
pointed out in particular that the earlier 
order which was relied on for the purpose of 
constituting a bar was in no sense a final 
order and that I take to be the basis of their 
Lordships' decision, applying that reason- 
ing to the present case I am not prepared 
to hold that where a Court passes an order 
dismissing an application “for the time being" 
that that is in any sense a final order. It 
was argued by the learned Counsel for the 
appellant that the case before their Lord- 
ships was one in which there had been a de- 
fault on the part of the decree-holder. I 
do not, however, think that their Lordships* 
judgment proceeded on this ground. 
Further, from the order of 6th June 1918 it 
appears that when the Munsif recorded it 
he laid costs on the judgment-debtor. That 
fact would indicate that the decree-holder 
was not in any way in default otherwise 
there was no justification for laying costs 
upon the judgment-debtor. Having con- 
sidered the question from the point of view 
of the judgment of their Lordships, I think 
the lower Court was right in holding that 
this application was not barred, although 
perhaps the reasons given by the learned 
Subordinate Judge in his judgment are not 
correct. It seems to me that the application 
was a proper application to entertain and 
that no bar of limitation could be set up 
against it. I, therefore, dismiss this appeal 
with costs. 

M. A. A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1059 of 1921. 

February 5, 1923. 

Present : — Mr. Justice Ryves and Mr. 

J usticc Daniels. 

MUHAMMAD UMAR KHAN— • 
Plaintiff — Appellant 
versus 

AMTUL RAHIM BIBI— Defendant- 
Respondent. 

Civil Procedure Code ( Act V of 1908), 0 . 7 7 , r, 2. 
application of — Suit by heir to recover pf op erty inm 
validly alienated by deceased — Subsequent suit for 
possession of other property, maintainability of^ 
Cause of action, meaning of — 'Pest — Appeal, second 
— New plea. 

If n Muhammadan sells some of his property 
to certain heirs, and after his death another heh 
sues for a declaration that the sale-deed is fictitious 
and without consideration and for possession of 
his legal .share in the property covered by the sale-, 
deed, the latter is not thereby precluded from bring-, 
iiig another suit subsequently lor possession of 
his share in other items of property left by the 
ancestor. The causes of action in both the suits 
are different, [p. 968, col. i.] 

“ Cause of action " means every fact which 
would be necessary for the plaintiff to prove, if 
traversed, m order to support bis right to the judg* 
ment of the Court, [p. 908, col. i.] 

Sonu Khushal Khadake v Bahinibai Krishna^ 
33 Ind. Cas. 950; 40 B. 351; 18 Bom. L. R. 45, 
Murtiy. bhola Ram, 16 A. 1O5; A. W N. (1804) 
65; 8 Ind. Dec. (n. s.) 106 (P'. B.), referred to. 

One valuable test in considering whether causes 
of action are identical is, whether the evidence 
which would suffice to enable the plaintiff to obtain 
a decree in both suits is the same, tp 068, col. i.] 

A plea not raised in the Trial Court should not 
be allowed in second appeal, [p. 968 col. 1,] 

Second appeal from a decree of the 
vSecond Additional Subordinate Judge, 
Aligarh, dated the 26th May 1921. 

FACTS: — One Ahmad Ali Khan died on 3rd 
January 1917, leaving behind as heirs, Amtul 
Rahim, sister, Mariam Bibi, consanguine 
sister, and Muhammad Umar Khan a cousin. 
The heirs, therefore, inherited J and j 
respectively of the property left by the 
deceased. A few days before his death, 
on the 19th December 1916 Ahmad AU 
Khan executed two sale-deeds of two of his 
properties, one in favour of his sister Amtul 
Rahim and the other in favour of her 
daughter Ruqayya Begam. 

In 1919 Umar Khan brought a suit No. 3 
of 1919 against Amtul Rahiia and Ruqayfii. 
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Bec^am for a declaration that the sale- 
deeds were fictitious and were e’^eciitcd 
hy Ahmad Ali Khan at a time when he could 
not understand what he was doing, and 
were fraudulently obtained by the defendenls 
with a view to deprive the plaintiff of Ids 
rights to inherit Ahmad Ali Khan’s property. 
He also claimed possession of his legal share. 
This suit was confi ned onl v to the propc rtios 
covered by the two sale-deeds, and had no 
reference to the properties now in disjnitc. 
In 1920 Umar Khan brought tlr'ee suits on 
the same day, viz.. Nos. 307. again^^t 
Amtul Rahim and Mariam Bibi in respect 
of three properties left by Ahmad Ali Khan 
in the same town, in the first two of which 
he claimed possession over his legal share 
after partition by metes and bounds, and 
in the third joint possession, besides de- 
manding mense profits of all the three pro- 
perties. The defence, inter alia, in all the 
three suits was, that the claim was b irrcd 
by O. II, r. 2. The Muusif overruled this 
plea and decreed the suits. The lower 
Appellate Court gave effect to the plea and 
dismissed the suits. Hence the three 
second appeals. 

Mr. Iqbal Ahmad, for the Appellant, sub- 
mitted that O. II. r. 2 had no application 
to the case since the cause of action in Suit 
No. 3 of 1919 was quite different from the 
causes of action in the three suits out of 
which the present appeals arise. In the former 
suit the plaintiff had to allege and prove 
not only the fact of Ahmad Ali Khan s death 
and his own right of inheritance but also 
the further facts that the sale-deeds w'ere 
fictitious, and unless both fncts were proved 
he could not be entitled to a decree. In 
the present suits his claim could be decreed 
merely on proof of Ahmad Ali's death and 
his own ngbt as an heir. Further in the 
suit of 1919, the relief was claimed not only 
against the two defendants in the present 
suits but also against Ruqayya Begam who 
is no party to the present suits and who 
had one of the two sale-deeds then in 
dispute in her favour. A cause of action, 
as defined in a number of cases, consists of 
every fact which it would be necessary for 
the plaintiff to prove, if treversed, in order 
to support his right to the judgment of the 
Court. And clearly the causes of action 
in the former suit and the present ones are 
^jjEerent from eacb other. 


[Daniels, J., refcn*ed to Sonii KhuJial 
Khadake v. Bahimhai Krishna (i).j 

Mr. M. A. Aziz for Dr. S. M. Sulaiman, 
for the Respondent, submitted that O. II. 
r. ?., applied to the present suits in two 
different wavs. 

Firstly -The essential and foremost fact 
that the plaintiff had to allege an 1 prove 
in both the cases is the same, viz., the death 
of Ahmad Ali Klian and the plaintiff’s right 
as an heir. Without the proof of this fact 
he could not succeed in either case. It is 
true that in the suit of 1919 the plaintiff 
had also to allege and prove the additional 
fact of the fictitious nature of the sile-deeds 
ill dispute. But this does not alter the 
fact that the main allegation is common 
to both the cases and the ad litional alle- 
gation is only subsidiary. Nor does the 
fact of Rurjayya Begam being an a Iditiorial 
defendant in ' the suit of 1919 make any 
difference, since the allegations against her 
were identically the same as those against 
Amtul Rahim. 

S ‘cmdiy:— F.ven if the Court was against 
me in this application of O. II, r. 2, there is 
no doubt that the objection applies at least 
to Suits No. 307 and 30cS. For, these two 
suits and the Suit No. 306 were between 
exactly the same parties and based on exact- 
ly the same cause of action. This point is 
fnllv covered hy the Full Bench case, 
Marti v. Bhola Ram (2) These two 
cases Nos. bi4 and 615 were filed on 
the same dav, and there being nothing to 
show which case was actually filed first, 
the first in order viz. No. 6x4 having been 
taken to have been filed first was held to 
bar No. G15. Furthermore, in one of the 
two cas^s there were some defendants over 
and above those in other. But this fact 
was not taken to make any difference in 
the cause of action. 

This case is on all fours with the present 
case. A still stronger case is Kiaz Ahmad 
V. Abdul Hamid (3). 

In this case the plaintiff brought a suit 
in Moradabad for possession of a portion 
of certain partnership property, which he 

(1) n Ind Cas. 05^'*: 40 T 5 . 35 ^* -IS-- 

(2) ‘oA. (>5 A. W. N. (iSy4) 65; 8 Ind. Dec. 
(K, S ) 106 (F B.) 

(3) 30 A, 279; 5 A. L. J. 2/8; A. W, N. 

13J/ 
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Fubss'iuently withdrew but without the 
C 'uri s permission to bring a fresh suit. 
Hereafter the plaintiff brought a second 
suit in Nani Tal in respect of another portion 
of partnership property of which the plaintiff 
stated he was in possession. It was held 
that the second suit was barred under pro- 
visions of section 43 (corresponding toO. II, 
r. 2). It will be noticed that in this case 
the jurisdictions of the two Courts were 
different, the additional allegation by the 
plaintiff in the second suit, vi'i. that he was 
in possession found no place in the first 
suit. Moreover, the first suit had not been 
decided on merits, yet O. II, r. 2, was held 
applicable. 

[Daniel'^, J., referred to Ram Hatakh v. 
Ram Lai (4).] 

This case is clearly distinguishable. 

The plaintiff in this case sued for partition 
of a house in Allahabad over which he alleged 
he was in joint posse.ssion and for a declara- 
tion that a certain deed of gift in respect 
of it was invalid. He had formerly brought 
another suit in Sultaupur for jiartitiou 
of property situated there alleging that he 
had been dispossesed. The judgment of 
Piggott, T., shows that O. II, r. 2, was held 
inapplicable because the suit as framed could 
not be entertained in the Court at Sultanpur. 
Ill the Court at Suita npur di.spossession 
was alleged, where.is in the suit at Allahabad 
the plaintiff claimed to be in joint possession. 
Moreover, the oucstion there was essentially 
oueof partition of joint Hindu family prop- 
erty, for which the established law is that 
suit=for partition of different iteniy of joint 
properties lying in different juri.vliotions can 
be brought separately. In the present, case 
parties are M I'l ni uila’i®. Moreover, it 
is to be observed that the Full Bench, case 
Murti V. Bh.ola Ram (2), does not appear to 

have been brought to their I.ordships’ notice. 

Another cose which supports mv conten- 
tion is; Abdul Karim Kkan v. Muhammad 
Jan (5). 

As for the * cause of action', thoiigh the 
term includes every fact which it 
would be necessary^ for the plaintiff to 
prove if traversed, yet. as laid down in 
the Full Bench case referred to above, it 
has nothing to do with the evidence which 


(4, « Inil. Cas. 124: I < A. b. J. 257: 38 A 217. 
(5) 68 Ind. as t^;o; 2u A. L. J • A. X. 


R. (A;) 379; 44 A. 663. 


may be necessary or be produced td 
support or defend a cause of action. 

Mr. Iihal Ahmad in reply : — The objection 
that O. If, r. 2, would apply to Suits No. 307 
and No. 308 was not taken in the written 
statement and should not now be entertained. 
It is at best a dishonest plea. The reason 
why three separate suits were brought is 
that in vSuit No. 30.^ relief sought is a prayer 
for joint possession, whereas in the other 
two suits the relief claimed is possession 
after partition by metes and bounds. More- 
over, defence pleas arc difierent in the three 
suits. 

JUDGMENT* — These appeals arise out 
of three connected suits filed by the plaintiff* 
appellant, Muhammad Umar Khan, for 
his share as heir to the extent of one third 
of Ahmad Ali Khan deceased. In two of 
the suits he claims partition by metes and 
bounds of different properties together with 
certain rent*^ alleged to have been wrongly 
realised by the defendants. In the third 
suit he claims joint possession of the frac- 
tional share to which he is entitled. The 
suits were disposed of by the Court below 
in one judgment and were dismissed on the 
ground that they were barred byO. II, r. 2, 
of the Code of Civil Procedure by reason of a 
suit previously filed by the plaintiff against 
Mmammat Amtiil Raliim and Musammat 
Mariam Bibi, defendants in these suits, and 
one M usani'/u'ii Ku(|ayya Begam who is not a 
party to this litigation. The learned Munsif 
Lclcl that O. II, r. 2, had no application to 
the facts of the case. The learned Subordi- 
nate Judge ill a very brief judgment 
overruled him and dismissed the suits. 

In view of this conflict of opinion it is 
important to sec what precisely the nature 
of the previous suit was. That suit was 
concerned with certain propert}’ which 
Ahmad Ali Khan had sold in his lifetime to 
Musimmat Ruqaiyya Begam and Amtul 
Rahim. The plaintiff's cause of action was, 
first, that according to him the sale deed 
was a fictitious transaction and without 
consideration, and, second, that as heir to 
Ahmad Ali Khan he was entitled to a one- 
third share in the property of the latter. 

So far as his claim to be heir of Ahmad 
Ali Khan is concerned, this portion of the 
cause of action is common to the previous 
suit and to the present suits. It is dear, 
however, that this allegation alone would 
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not entitle the plaintiff to succeed in the 
previous suit. He was met by the plain 
fact that at the time of Ahmad Ali Khan's 
death the property did not stand in Ahmad 
Ali Khan's name. Ahmad Ali Khan had 
parted with it in his lifetime by a registered 
sale-deed. Unless that sale-deed was set 
aside, it stood in the way of the plaintiff's 
claim and the plaintiff could claim no relief. 
It appears to us clear, therefore, that the 
learned Munsif was right in holding that 
O. II, r, 2, does not appl3\ In the Full 
Bench case of Murti v. Hliola Ram (2) the 
plaintiff's cause of action is defined as con- 
sisting of every fact which it would be 
necessary for the plaintiff to prove if tra- 
versed in order to support his right to the 
judgment of the Court. The same criterion 
was adopted in the more recent Bombay 
case of Sonu Kliushal Khadakc v. 
Bahinibai Krishna (i) in which it was 
added that one test which is valuable 
in considering whether the causes of action 
are identical is whether the evidence which 
would suffice to enable the plaintiff to 
obtain a decree in both suits is the sanie. 
Judged by the criterion laid down in these 
two cases it is clear that the causes of action 
in the previous suit and the present suits 
were not identical. 

The learned Counsel for the respondent 
has sought to support the decree of the Court 
below as regards two of these suits on an- 
other ground, also based on O. II, r. 2. He 
alleges that the plaintiff has wrongly filed 
three suits and that there was only one 
cause of action for all three of the present 
connected suits. This plea was never raised 
in the Trial Court where the plaint in the 
first suit might, if necessary, have been 
amended, and we do not think that we 
‘hould allow it to be raised now. For the 
reasons already given, we allow the appeal, 
and, as the cases were decided in the Court 
below on a preliminary point, we remit the 
appeals to that Court under O. XLI, r. 23, 
for decision on the merits. The appellants 
will get their costs of these appeals in this 
Court including fees on the higher scale. 
Other costs will abide the result. 

Appeal allowed] 

X. A* A. Case remanded. 


RAM, 

PESHAWAR JUDICIAL COMMISSIONER’S 
COURT. 

Second Civid Appeai. No. 53-11 of 1922. 
February 6, 1923. 

Present, — Mr. Pipon, J. C. 

SAYAD SIKANDAR SHAH K. B.— 

PLAINTIFF — ^ApPEELANT 
versus 

Firm BHAI RAM CHAND-SANT RAM, 

KOHAT— Defendant— Respondent. 

Contract Act (IX of 1872), s. 4 — Negotiable 
Instruments Act (XX VI of 1881), Sr 4 — Stamp 
Act (II of 1899), s. 2 (22) — Promissory-note — 
Letter requesting Loan and promising re-payment 
— Suit based on promissory-note — Claim, nature oj 
— Double claim — Suit on one claim — Amendment oj 
plaint—^ Construction oj document --Oral agreement 
to pay — Document rej erring to agreement, whether 
prom tssory- note, 

A letter requesting a loan and i^romising to 
re-pay the loan with interest a certain 

date is not a promissory-note but merely a propo- 
sal within the meaning of section 4 of tiic Contract 
Act. Lp. 9O9, coi. 2.] 

Dhondbhat Narharbhat v. Atmaram, 13 B. 
609; 7 Ind Dec. (N. S.) 442 and Bharata Pisnarodi 
V. Vasudevan Nambudn, 27 M. i; 14 M. E. J. 
relied on. 

Every suit based on a promissory- note com- 
prises both a claim on the note iCself and also one 
on the original liability. If a plaintifl sues on 
one of such causes of action and the right to sue 
thereon is not free from doubt, it is always open 
to the Court to direct the plaintiff to amend the 
plaint, so as to convert it into one based on both 
causes of action or treat it as so amended, 
[p. 970, col. 1.] 

Duggempudi Nagamma v. Tirumaia lieddi Ven» 
kata iieddi, 59 lud. Cas. 3O3 ; 12 E. W. 147, 
referred to. 

O' Gorman v. Mahtab Singh, 92 P R, 1898, 
di.ssented from. 

The defendant v^rote to the plaintiff : “Accord- 
ing to our friendly agreement, 1 would trouDie 
you as a friend to get the execution file consigned 
to the Record-room at once. As agreed, 1 will 
ay up the remaining Rs. 1,400. .. .without 
esiiation if God wills. lu a suit brought 
on the document, the question was whether the 
document could be treated as a promissory -note 
and required to be stamped , and whether the 
plaintiff could be aUowed to change the character 
of the suit and sue on the transaction referred to in 
the document: 

Held, (i) that the document was not a pro- 
missory-note within the meaning of section 4 
of the Negotiable Instruments Act and section 
2 {22) of the Stamp Act and did not require to 
be stamped. It merely contained a proposal 
that the oral agreement be acted on but it was 
not a document embodying that agreement ; 

[p. 969, col. 2.J 

(2) that the fact that the plaintiff sued upon 
the document as a promissory*note was no bar 
to his suing upon the transaction referred to 
ill the doenxnetit and usittg the docnmiit 
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merely as evidence o£ the transaction and that 
the Court was entitled to treat the plaint as 
amended accordingly, [p, 970, col. 2.] 

Further appeal from an order of the 
Divisional Judge, Deraj at Division, dated 
the 15th January 1922, whereby an order 
of the District J udge, Kohat, dated the 21st 
July 1921 was set aside and respon- 
dent granted a decree for Rs. 1,347-8-0. 

Qazi Mir Ahmad, for the Appellant. 

Mr. Mathra Das, for the Respondent. 
JUDGMENT. — The facts of the case 
are given clearly in the judgment of the two 
Courts below. The question for decision on 
this appeal is whether the Divisional Judge 
is right in holding that the document dated 
20th of January 1917 is not a promissory- 
note within the meaning of section 4 of the 
Negotiable In^struments Act and section 
2 (22) of the Stamp Act, and that it is 
admissible in evidence though unstamped. 
The document is in the form of a letter 
or ruqa and runs as follows : — 

“ According to our freindly agreement, I 
would trouble you, as a friend, to get the 
execution hie consigned to the Record-room 
at once. As agreed, I will pay up the remain- 
ing Rs. 1,400 by the middle of August 
without hesitation [ta amal) if God wills 
(Insha Allah Taala). You should rest 
assured. " The contention that the docu- 
ment is a promissory-note may be treated 
under two aspects : (i) th.it the document 
itself is in form and substance a pro- 
missory-note, and (2) that the plaintiff 
himself treated it as a promissory -note, 
based his suit upon it and described it in 
tlie plaint as a promissory-note and that 
he cannot be permitted to change his suit 
by denying the character of the document. 
As regards the first of these two aspects, 
I must agree with the Divisional Judge 
that the document is not in itself a promis- 
sory-note. It certainly could not be treat- 
ed as one if the deniiition of the promissory- 
note given in section 4 of the Negotiable 
Instruments Act were the sole test. It 
contains two conditions, (i) that the exe- 
cution proceedings be dropped and (2) 
“ If the Almighty wishes '' [Insha Allah 
Ta*ala), There are two rulings, Dhond- 
bhit Narharbhai v. Atmaram(i) and Bharata 
Pisharodi v. Vasudevan Nambudri (2), in 

(i) 13 B. 669 ; 7 Iiid. Dec. (s, s ) 442, 

27 M. 1; 14M.I«.J. 63. 


which letters requesting a loan and promising 
to re-pay the loan with certain interest 
by certain date were held not to be promis- 
sory-notes, but merely proposals within 
the meaning of section 4 of the Contract 
Act. It has been argued, however, by 
the learned Counsel for the appellant that 
the definition given in section 2 (22) of the 
Stamp Act is far wider and includes in any 
case a promise to pay upon conditions hap- 
pening. It may further be argued that the 
second of the two conditions, If the 
Almighty wishes,” is no condition at all but 
merely a formality in language wliich does 
not alter in any way the character of 
the terms. It might even be said that 
among religious people the condition If 
the Almighty wishes ” qualifies every event 
which may or may not occur. At the same 
time it is clear that an expression of this 
sort is more unusual in documen s which 
have the character of a promissory-note. 
The fact of the matter is that the letter 
or ruqa now in question is not “ an 
instrument between the parties ” at all. 
It is nothing more or less than a letter 
wliich refers to a private agreement and 
calls upon the addressee to act in a freindly 
manner, and carry out his part of the bar- 
gain, drop the execution proceedings, and 
trust the writer to carry out his part, i. e,^ 
to pay the sum admitted due by the middle 
of August. It appears to me that it is no more 
covered by the extended definition of a 
promissory-note given in section 2 ^22) 
of tlie Stamp Act than it is by that given 
in section 4 of the Negotiaule Instrument* 
Act. It did not require to be stamped 
any more than any correspondence bet- 
ween parties requires to be stamped wuen 
such correspondence is not the basis of 
a claim but collateral evidence of a trans- 
action on which the claim is based. Indeed 
it may be said that it contains a proposal 
that the oral agreement be acted upon. 
It is not a final document embodying 
that agreement, for it calls upon the other 
side to perform a condition : and it is notice- 
able that this point is emphasised rather 
as a “ friendly act ” than as one arising 
out of a completed contract. If the plain- 
tiff had not complied by dropping the exe- 
cution proceedings, it would have been 
impossible to prove his acceptance of the 
proposal. I agree with the learned Divi- 
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®icnal Judge that the document is not, 
o far as its internal character is concerned, 
a promsso y-notc. 

The second aspect of the case is that the 
plaintiff having sued upon this document 
as a promissory-note cannot now change 
the character of his suit. In support of 
his contention the learned Counsel for the 
appellant has quoted O'Gorman v. Mali- 
tab Singh (3) which is distinct authority 
for such view. There is not the least 
doubt, however, that the t ndeiicy of 
more recent rulings has been in the opposite 
direction. Duggempudi Nagamma Tirii- 
ma’a Reddi Venkata Rcidi (4), is a cry 
definite authority on this point. The learn- 
ed Judges pointed out that every plaint 
on a promissory-note comprises both a claim 
on the note itself and also one on the origi- 
nal liability. The}" remarked : “ If a i)lain- 
tiff sued on one of such causes of action and 
the right to sue thereon is not free from 
doubt, it is always open to the Court (and 
in my opinion, it is desirable to do so to put 
an end to the litigation as far as possible) 
to direct the plaint ff to amend the pla nt, 
so as to convert it into a suit based on both 
causes of action or treat it as so amended, 
and then to decide the su*t once for all.’' 
The same view has been taken b}' the High 
Court of I^ahore in the case, Sunday Das 
V. Pur an Singh (5). In that case there 
was a hundi insufficiently stamped and 
the plaintiff asked to be allowed to sue 
on the original consideration. It was held 
that the amendment should have been allow- 
ed. There is not the least doubt that the 
view taken in both these rulings is a sound 
one. There can be no possible object in 
forc’ng the parties into fresh li igation 
merely by reason of a technical error in 
the plaint which can be corrected and the 
correction of which can allow the real dis- 
pute between the parties to be judicially 
settled. There is no doubt in the present 
case that the plaintiff was badly advised 
when he drew up his plaint and that his 
Counsel in Court took up the correct posi- 
tion in explaining the real character of the 
document. It is not necessary at this stage 
for a plaint to be returned for amendment. 

(3) 92 P. R. 189^. 

(4) 59 Ind. Cas 363; 12 L. W* 147. 

(5) 6/ Ind. Cas. 856; (1922) A. I. R. ii) 56; 

XX P. W. R. X922. 


There is ample authorify in the first of the 
two rulings which I have quoted for the 
view that a Court is entitled to treat Ihe 
plaint as amended. I hold, therefore, that 
the fact that the plaintiff sued upon the 
document as a promissory note is no bar 
to his suing upon the transaction referred 
to in the document as one of his two causes 
of action and of using the document merely 
as evidence of the transaction upon which 
his suit now rests. 

There is a one-anna stamp affixed to the 
document but thi . stamp has not been 
defaced. The documeni must, therefore, be 
treated as unstamped. The Counsel for the 
appellant argues that, if it is not a promis- 
sory-note, it is at least an acknowledg 
ment of the debt and that it is in this cha- 
racter alvSo inadmissible in evidence. I 
cannot acce])t this contention. I have 
already showm above wdiat I believe to be 
the true character of the document and 
I do not consider that it required a stani]). 

The learned Conn el for the appellant 
then contends that if the plaintiff is thrown 
back upon the original liabilit}’, hi-, suit 
is time-barred. The document was exe- 
cuted on the 2()th of January 1917 and the 
present suit was instituted on the 13th 
of August 1920. It is argued that the ori- 
ginal liability, which was based upon a dec- 
ree, existed prior to the execution of the 
docuineiit, and that the most that can be 
said is that the document amounted to an 
acknowledgment of the liability which 
would constitute a fresh starting point 
for limitation under section 19 of the Limi- 
tation Act. Ill that case also the suit 
would be time-barred Now, Hie first point 
for determination is what Article of the Limi- 
tation Act covers the present suit. 
The learned Counsel for the respondent has 
not been very clear on this point, but it 
would appear that he holds that Art. 120 
is applicable. In my opinion there cannot 
be the least doubt that this suit is goverred 
either by Art. 113 or 120. I have already 
said that the document dealt with proves 
that a proposal was made by the defendant 
to the plaintiff. The proposal was by way 
of confirming an oral agreement arrived 
at between the parties. The defendant 
was cither already bound by a contract 
which had been n ade verl ally or if it be 
consideied that the contract was not tbea 
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con;plete, it wa®. completed when the X’lain- 
tiff by dropping the execution proceedings 
overtly declared his acceptance of the pro- 
posal made in the letter. The contract 
was that the defendant should pay Rs. 1,400 
by the middle of August in cosideration 
of the plaintiff dropping the execution 
proceedings. There is not the least doubt 
that Art. 113 applies to suits to enforce 
the specific performance of contracts to pay 
money in the same way as it applies to suits 
for specific performance in respect of 
other property. It has been held indeed 
hy some High Courts that Art. 113 applies 
to an award made by arbitration for the 
payment of money by a certain date. It 
has been held, on the other hand, in other 
cases that suits based on an oward are 
governed by Art. 120 , It is in the present 
case immaterial whether Art. 113 or 120 
applies. Ill either case the suit i^ within 
time. Under Art. 113 limitation began to 
run from the middle of August, the date 
which was fixed for the defendant's per- 
formance of his part of the contract and 
the period was three years. Under Art. 120 
the plaintiff would have six years to sue 
from the date on which his cause of action 
accrues, and his cause of action acrued 
when the defendant made default in paying 
up the money in the middle of August. I 
hold, therefore, that the suit is within time. 

I cannot regard very seriously the con- 
tention that the suit should have been 
remanded to the Trial Court for enquiry 
and decision upon the existence of the lia- 
bility itself. The existence of the liability was 
never denied. It has never been contended 
that the defendant did not owe the plaintiff 
Rs. i,/|00 and that he did not promise to 
pay that sum by the middle of August. 
The suit has been resisted purely upon 
the legal question as to whether it is 
not barred by statutory rules. So far as the 
merits of the case arc concerned, there is 
really no defence. 

On the above findings I consider that the 
interest allowed was justified and the decree 
as passed will stand. I, therefore^, uphold 
the decree passed by the Divisional Court and 
dismiss this appeal with costs. 

K. Appeal dismissed. 


ALLAHABAD HIGH COURT 

Second Civie Appeae No. 944 op 192 j. 

January 31, 1923. 

Present: — Mr, Justice Lindsay and Mr. 

Justice Daniels. 

KAMPTA PRASAD— Defendant 
—Appellant 
versus 

SHEO PRASAD— Plaintiff 

and ram CHARAN and others— 
Defendants — Respondents. 

Landlord and tenant — Occupancy holding--^ 

Fruit trees, enjoyment of 

An occupancy tenant has, in the absence of a 
contract or custom to the contrary, the right to 
enjoy the fruits of the trees .standing on his occu- 
pancy holding, [p 972 col. i.] 

Gan^a Dei v. Badam, 30 A 134; 5 A. L. J. 99; 

3 M. L. T. A. W. N. (1908) 51, followed. 

Tmdad Khatun v. Bha^irath, 10 A. 159; A. W N. 
(1S88) 32; 0 Ind. Dec. (n. s.) 107, relied upon. 

Second appeal from a decree of the 
Second Subordinate Judge, Cawnpore, 
dated the 31st of March 1921, 

Mr. M, L, Sandal, for the Appellant. 

IMr. B, N, Vyas, for the Respondents. ’ 

JUDGMENT. — The plaintiff in this suit 
is an occupancy tenant and he brought 
a claim against his landlord to recover a 
certain sum of money by way of damages 
alleging that the landlord had without 
any right deprived him, the plaintiff, of the 
fruits of certain trees which stand upon his 
occupancy holding. 

The first Court dismissed the claim, but 
the lower Appellate Court has decreed it 
in part. It has given the plaintiff relief 
with respect to the compensation demanded 
on account of the taking away of mango 
fruits but has dismissed the claim as regards 
the fruits of the two other trees, namely, 
a jamun and a lasova tree. 

The defendant zemindar has appealed 
and the plaintiff has filed cross-objections. 
The cUvSe came up before a Judge of this 
Court who has referred it for decision to a 
Bench, being of opinion that a question 
of general importance is raised. 

It seems to us that the law on the subject 
presents no difficulty whatever. There can 
be no doubt that the plaintiff (the tenant) 
has been in occupation of this land, which 
is, as we have said, his occupancy holding. 
Then land is let out to a tenant ; the lease 
confers upon the tenant the right to occupy 
the land which is let out and also to enjoy 
the fruits of the trees growing thereon and» 
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iji llie absence of any contract or custom 
to the contrary, it is the right of the tenant 
to enjoy the occui)ation of the land and also 
to enjoy the fruits of the trees. 

The lower Appellate Court in dealing 
with this matter appears to have been under 
the impression that it was necessary for the 
plaintiff in this case to make out some 
title by adverse possession. Be that as it 
may, it is quite clear on general principles 
that the tenant in this case had a right to 
enjoy the land and to enjoy the fruits of the 
trees which were on the land, unless there 
was a custom or agreement to the contrary. 
In the Court of first instance the defendant 
tried to set up a contract by which he had 
reserved to himself the right to enjoy the 
fruits of these trees but that contract was 
not proved. 

As regards the law on the subject we 
need only refer to two rulings of this Court, 
one in Imdad Khaiun v. BHagiraih (i) and 
the other in Ganga Dei v. Badam (2). In 
the first mentioned case it was held by the 
Bench that on a review of all the authorities 
the trees on an occupancy holding, whether 
planted by the tenant himself or not, belong- 
ed and attached to the occupancy holding. 
Again, in the latter case it was laid down 
as follows : — 

“ The presumption of law, and the general 
rule in the absence of custom, is that the 
property in timber on a tenant's holding 
vests in the zemindar, and that the tenant 
has no right to cut and remove such timber. 
But it appears to be clear that, in the absence 
of a custom or of a contract to the contrary, 
a zemindar has no right to interfere with 
the enjoyment by his tenant of the trees 
upon his holding as long as the relation of 
landlord and tenant subsists.'’ 

The law, as laid down in these cases, clearly 
covers the case which is now before us. The 
defendant’s appeal, therefore, fails and is 
dismissed with costs including fees on the 
higher scale. 

The plaintiff has filed cross-objections 
urging that the lower Appellate Court was 
wrong in dismissing the claim regarding 
the jamun and lasora trees. It is qtute 
clear that there is no ground for drawing 

(I) 10 A. 159 \ A. W. N. (iSSS) 32 I 6 Ind. Dec. 
(N. S.) 107. 

(a) 30 A. X34 { 5 A. L. J. 99 ( 3 H. D. T. X94 1 
A# W* N. 4908) ix. 


any distinction between the case of the 
mango trees and the case of these trees 
and the consequence is that the cross- 
objections must be allowed. The result 
of all this is that the decree of the Court 
below is modified and we direct that the 
plaintiff’s claim be decreed with costs in 
all Courts including in this Court fees on 
the higher scale. 

M. A. A. Appeal dismissed', 

Cross-objections allowed. 


CALCUTTA HIGH COURT. 

Civil Rule No. 449 of 1922. 
February 5, 1923. 

Present: — Mr. J ustice C. C. Ghose. 

EQUITABLE COAL COMPANY, Limtied 
— Defendants — Petitioners 
versus 

Sm, BAGALA SUNDARI DEBT— Plaintiff 
— Opposite Party. 

Civil Procedure Code (Act V of i«)o8), O. 11 , 
r. 2 — Suit for possession — Subsequent su$t for 
mesne pro jits, ij maintainable, 

A suit for possession is no bar to a suit for mesne 
profits accrued due subsequent to the suit for 
po scss.on. 

Sheo Kumar v. Narain Das, 24 A. 501; A. W. 
(1902^ 139, referred to. 

Rule against the order of the Munsif, 
Assansole, exercising the powers of a Court 
of Small Causes, in Small Cause Court Suit 
No, 1856 of 1921. 

Babu Manmatha Nath Mukherjee, for the 
Petitioners. 

Babus Bankim Chunder Mukherjee and 
Sukhamoy Chatter jee, for the Opposite Party* 

JUDGMENT.— The facts which have 
given rise to the application on which 
this Rule was issued are, shortly stated, 
as follows : — 

By a decree made on the 14th June 1918 
by the Munsif of Asansole, the plaintiff 
title to a four-anna share in certain lands 
was declared and it was ordered that the 
plaintiff should get possession thereof and 
that the defendant No. I (the Equitable Coal 
Company, Ltd.) should restore the lands to 
their condition and that the plamtifl 
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should get from the said Company a sum 
of Rs. 90 on account of mesne profits for the 
period mentioned in the pbmt up to 
1323 B. S An appeal from this decree was 
dismissed by the Subordinate J udge of 
Burdwan on the T5th August 1919. There- 
after the plaintiff recovered judgment in 
the Small Cause Court at Assansole against 
the said Company for mesne profits for the 
period from 1324 to 1326 at the rate of 
Rs. 43“i2 per annum. Some time in August 
1920 the Company alleged that they had 
given up possession of the lands in question 
and restored the same to their original 
condition. This, however, was denied by 
the plaintiff and she instituted a suit (No. 
1856 of 1921) in the Small Cause Court at 
Assansole for recovery of mesne profits for 
the years 1327 and 1328. The last mentioned 
suit was decreed on the 21st March 1922 
and the plaintiff’s claim for mesne profits 
amounting to Rs. 79-12 was allowed. 
Against this decree the prCvSent rule was 
obtained. 

On behalf of the applicant it has been 
contended that the plaintiff’s claim was 
oarred under O. II, r. 2, Civil Procedure Code, 
and that at any rate it should have been 
held that the suit was not maintainable 
having regard to the provisions of section 47, 
Civil Procedure Code. The learned Vakil 
for the applicant has invited my attention 
to various cases, but in the view I take 
it is unnecessary to deal with the same at 
length. No doubt there is a conflict of 
decisions as to whether a suit for possession 
of land is a bar under O. II, r. 2, Civil Procedure 
Code, to a subsequent suit for mesne profits 
of such land accrued due prior to the institu- 
tion of the suit for possession. But in 
respect of a suit for mesne profits accrued 
due for a period subsequent to the insti- 
tution of a suit for possession it is to be 
observed that the cause of action is not 
the same as that for the suit for possession 
i.e,, the cause of action for such mesne 
profits is one which has accrued subsequent 
to the suit for possession. It would, there- 
fore, follow that a suit for possession is no 
bar to a suit for mesne profits accrued due 
subsequent to the suit for possession. [See 
in this connection the judgment of Stanley, 
C. J. in Sheo Kumar v. Narain Das (i)] 
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In this view of the matter, section 47. Civil 
Procedure Code, would be inapplicable to 
the facts of this case and would be no bar 
to the subsequent suit for mesne profits. 

Thus far I have dealt wdth the rule on 
the merits ; but assuming that the argument 
advanced on behalf of the applicant is 
sound, it would appear that this Rule must 
be discharged, apart from the merits, on 
the ground that it does not come within 
section 115, Civil Procedure Code, because 
after all, the error, if any, made b}’' the 
v^mall Cause Court Judge w^as an error of 
law. The Rule is accordingly discharged 
with costs which I assess at two gold mohufS, 

N. K. I\ulc discharged. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeae No. 82 of 1921. 

February 15, 1923. 

Present : — Sir Griniwood Mears, Kt„ 
Chief Justice, and Justice 
Sir P. C. Banerji, Kt. 

ABDUL GHAFOOR— Pi^AiNTiFF— 
Appellant 
versus 

QAMAR-UD-DIN — Defendant — 
Respondent. 

Transfer of Property Act ( I V of 1882), 5 . 60 
— Mortgage — Prior mortgagee, smt by — Puisne mofU 
gagee not impleaded — Subsequent mortgage, suit on — 
Prior mortgagee not made party — Auction-purchaser 
of prior mortgage hen of mortgagor — Integrity 
of mortgage, whether broken — Redemption — 
Purchaser of second mortgage, whether entitled to 
piecemeal redemption. 

If a prior mortgagee sues on liis mortgage without 
impleading the subsequent mortgagee, and the 
property is sold and thereafter the subsequent 
mortgagee sues on his mortgage without making, 
prior mortgagee a party to the suit, the auction- 
purchaser of the second decree can sue for redemp- 
tion of the first mortgage, and if, meanwhile, the 
original mortgagor dies leaving the first auction- 
purchaser as on(* of his heirs, the integrity of the 
mortgage is not broken up and the purchaser of the 
second decree is not entitled to redeem only a 
portion of the property on payment of propor- 
tionate amount, ^p. 974 cols, i & 2.] 

Letters Patent Appeal, from a judgment 
of Mr. Justice Stuart, dated the 3rd 
May 1921. 


<i) 34 A. 501 J A. W. N- (1902) 139. 
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srro NANBAN tAt V. SKEO BAtAK. 

Mr. I(jhal Ahmad, for the Appellant. 

Mr. .S. Raza AH, for the Respondent. 

JUDGMENT — This appeal arises out 
of a suit for redemption of a mortgage made 
on the nth of February 1893. The prop- 
erty which was mortgaged under this 
mortgage was subsequently mortgaged to 
one Nanku Lai in 1895. The prior mort- 
gagee obtained a decree upon his mortgage 
in iQii without impleading the subsequent 
mortgagee. The subsequent mortgagee ob- 
tained a decree upon his mortgage without 
making the prior mortgagee a party to his 
suit. The decree under the first mortgage 
was purchased by one Mazhar Ahmad.. 
In execution of the decree ui)on tlie .second 
mortgage the property was sold and was 
purchased by the present plaintiff. The 
original mortgagor is dead and Mazhar 
Ahmad, the purchaser of the decree under 
the first mortgage, has inh'. rited a portion 
of the rights of the original mortgagor 
Aziz-ud-Din. As the second mortgagee 'vas 
not made a party to the suit brought upon 
the prior mortgage, his right to redeem 
the prior mortgage did not become extinguish- 
ed, and as the plaintiff is the purchaser 
under the second mortgage he has the right 
to redeem the prior mortgage. He sotight 
in this suit to enforce that right but instead 
of seeking to redeem the whole property 
on payment of the whole of the mortgage 
money, he claimed the right to redeem a 
portion of the mortgaged property upon 
payment of a proportionate part of the 
mortgage -money. This claim he advanced 
on the allegation that the integrity of the 
prior mortgage had been broken up by 
reason of Mazhar Ahmad, the purchaser of 
the decree under the prior mortgage, having 
inherited a part of the mortgaged property 
and the rights of the mortgagor and mort- 
gagee having thus become vested in the 
same person. The Courts below dismissed 
the claim on the ground that the plaintiff 
could not redeem piecemeal upon payment 
of a part of the mortgage-money, and this 
decision has been affirmed hy a learned 
Judge of this Court. In our judgment 
the learned Judge of this Court was right 
in the conclusion at which he arrived. All 
the rights which the original mortgagor had 
were mortgaged to the second mortgagee 
subsequent to the prior inortgag. Uiion 
the sale of all those rights in execution of 
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th? decree on the subsequen:: mortgage 
the whole of those rights (that is, the whole 
of the equity of redemption of the prior 
morigage) vested in the auction -purchaser, 
namely, the present plaintiff, and no part 
of the equity of redemption could become 
vested in Mazhar Ahmad as successor to 
Aziz-ud-Din, the original mortgager. There- 
fore it cannot be said that the integrity 
of the prior mortgage was broken np, and 
that mortgage could be redeemed piecemeal. 
In this view the p esent plaintiff's suit has 
been rightly dismissed as being a suit in 
which he sought to redeem the mortgage 
piecemeal, and we affirm the decision of 
Mr. Justice Stuart and dismiss the appeal 
with costs including fees on the higher 
scale. 

z. K. Appeal dismissed. 


OdDH JUDICIAL COMMISSIONER’S 
COURT. 

Second Civil ArpKAL No. 115 of 1922. 

February 7, 1923. 

Present : — Mr. Kanhaiya Lai, J. C. 

vSHEO NANDAN LAL and others — 
Defendants— Appellants 
versus 

SHEO BALAK and others— Defendants 
— Respondents. 

Hindu Law — Joint family estate — Mother 
ceeding son — Liability to pay husband s debts — 
Sons sticceswts, liability of— Extent of liability. 

There may be no pious obligation on a Hixi’du 
mother succeeding to the estate of her con for the 
payment of the dcots due by her husband; but i£ 
the ron ha-s succeeded to the estate of his lather, 
the peison who succeeds such son is aa much 
liable tor the payment of the debts due by the 
father, to the extent 01 the family pr'»pertvr, 
as a preson who would directly sucieed to the 
proper tv o” his death. 

Sheo Ratn v. Shto Rat an, 63 Ind. Cns. 279; 43 A. 
604; 19 A. L. J. 613. referred to. 

Appeal against a decree of the Subordi- 
nate Judge, Unao, dated the Cth January 
1922, upholding the decree of the Munsif, 
South Unao, dated 8th March 1921. 

Messrs. Ram Bharosc Lai and Raj Naraift 
Shukla, for the Appellants. 

Mr. A f P. Sen, for the Respondents. 
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lUDSME)!!.— This appeal arises out of a 
suit for redemption of a mortgage 

effected by Musammai Janki in favour 
ot Barhniadin for Rs. -^joo on the 15th 
February The consideration was 

applied to the pa^mieiit of certain 

prior debts due partly by her husband, 
Anant Ram, and partly by her father- 
indaw, Har Dayal. The property mortgaged 
belonged to a joint family, consisting 

of Plar Dayal and his son, Anant Ram, 
and his grandson, Lala. Anant Ram died, 
leaving his father, Har Dayal. and his son 
I^ala, surviving him. lie also left a widow, 
Miisammat Janki. The interest of Anant 
Ram in the joint family property passed 
by survivorship to Har Dayal and Lala, 
and the question for consideration in this 
appeal is, whether the liability to pay the 
debts due by Anant Ram to the extent 
of the family property devolved on Lala, 
who survived Har Dayal, and passed on 
from Lala on his death to his mother, 
Musammut janki. 

The Courts below found that Musammai 
Janki was not liable to pay the debts due 
bv her husband, Anant Ram, and reLving 
on the decision in Sheo Ram v. Slico RaUui 
(i) they allowed the plaintiffs, who are the 
reversionary heirs of Lala and have succeed- 
ed to the property on the death of M usam- 

Junki, a decree for redemption subject 
to the payment of only such debts as were 
due by Har Dayal and w^ere credited in 
the mortgage. Lala died soon after Har 
Dayal while he was still a minor, Musam- 
mat J anki succeeded to his property 
and ipso facto to the liability enforceable 
against Lala and the family property 
held by him, and the mortgage 
effected by Musammai Janki to discharge 
that liabiiity, whether that liability arose 
on account of a debt due by Har Dayal 
or on account of a debt due by Anant Ram, 
must be treated as enforceable against the 
reversionary heirs of Lain- The liability 
could have been enforced against the son 
during his lifetime to the extent of the 
family property he received on the death 
of Anant Ram and it can also be enforced 
after his death against that property. 
There may be no pious obligation on a 
mother succeeding to the estate of her son 
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for the payment of the debts due by hei 
husband, but if the son has succeeded to 
the estate of his father, the person who 
succeeds such son is as much liable for the 
payment of the debt due by his father 
to the extent of the family property, un- 
less it is tainted with immorality, as a person 
who would directly succeed to the property 
on his death. The decision in Sheo Ram 
v. Sheo Raian (i) recognises that a son 
is under a pious obligation to pay the debts 
of his father ; and if that is so, it does not 
appear how the liability dies on the death 
of the son, if he leaves property, which had 
devolved on him on the death of his father 
in the hands of those who succeed to his 
estate even though it may not have amount- 
ed to a charge. 

The appeal is, therefore, allowed and the 
claim of the plaintiffs decreed for redemption 
of the disputed property subject to the pay- 
ment of the entire consideration specified in 
the deed of mortgage with interest on Rs. 350 
at Re. I per cent, per mensem, from the date 
of the mortgage to a date six months hence, 
which will be fixed for payment of the said 
money. The defendants-appellants will 
get their costs here and hitherto from the 
plaintiffs-respondents who will bear 
their own costs throughout. The decree 
will be framed in terms of O. XXXIV, r. 7 
of the Code of Civil Procedure. In case 
of non-payment the mortgagees will be 
entitled to the sale of the mortgaged prop- 
erty in lieu of the money due on the 
mortgage, 

G. H. Appeal allowed. 


ALLAHABAD HIQH COURT. 

First Civii. Appeai, No. 375 of 1919. 
February 15, 1922. 

Present: — Mr. Justice Piggott and 
Mr. Justice Walsh. 

Pandit MOHAN LAL and another-— 
Plaintiffs— Appeeeants 
versus 

GANGA PRASAD and others — 
Defendants— Respondent*?, 

Cml Procedure Code (Act V of igoS), O.XJC //, 
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r. 4 — Guardian ad litem — Vakil, whether officer 
of Court, 

A Vakil is an officer of the Court for the purposes 
of O. XXXII, r. 4 of the Civil Procedure Code. 

First appeal against the decree of the 
Subordinate Judge, Agra, dated the 
17th of June 1919. 

The Hon'ble Mr. ff, P. Asthana, for the 
Appellants. 

Messrs. Gulzari Lai and Baleshwari Prasad, 
for the Respondents. 

JTIDGMENT. — Prior to the hearing of 
these connected appeals a question has been 
raised by a petition presented to this Court 
from Mr. Sital Prasad, Vakil of Agra. It 
appears that there are two minors, Bala 
Prasad and Kanlie, whose interests are 
concerned in both these appeals. The 
Court having failed to find any other person 
fit and willing to act as their guardian for 
the purposes of these appeals, has appointed 
Mr. Sital Prasad, Vakil, to be such guardian. 
That gentleman appeals to us to make a 
proper order as to the costs to be incurred 
by him in order that he may obtain the 
legal assistance necessary to the proper 
representation of the minors at the hearing 
of the appeals. We have been asked to consi- 
der whether such order can properly be made 
by us under 0 , XXXII, r, 4 of the Code 
of Civil Procedure. We are clearly of opinion 
that a Vakil of the Court is an officer of that 
Court for the purposes of this rule, and that, 
therefore, we have jurisdiction to make 
the order prayed for. 

We direct accordingly that the appellant. 
Pandit Mohan Lai, do pay a sum of Rs. 75 
as a fee for Counsel to appear and represent 
the interests of the minor respondents at 
the hearing of the two appeals. Previous 
payment of the fee must be certified to us 
before the hearing of the appeals. We 
allow two weeks’ time to the said appellant 
for the purpose# 

N. £. 

Order accordingly. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 1432 OF 1920. 

July 18, 1922. 

Present : — Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Chotzner. 

J AMINI MOHAN SARKAR and others-- 
Appellants 
versus 

DEBENDRA NARAYAN SINGH— 

Defendant — Respondent. 

Transfer of Property Act {1 V 0/1882), s. iii — 
Lease — Surrender, imphed or express — Lease, void, 
whether can determine priori lease. 

Where a new lease does not pass an interest 
according to the contract, the acceptance of it 
will not operate as a surrender of the former lease ; 
in the case of surrender implied by law from the 
acceptance of a new lease, a condition ought also 
to be understood as implied by law, making void 
the surrender in case the new lease should be 
made void and in case of an express surrender, so 
expressed as to show the intention of the parties 
to make the surrender only in consideration of the 
grant, the sound construction of such instrument, 
in order to effectuate the intention of the parties, 
would make that surrender also conditional, to 
be void in case the grant should be made void, 
[p- 9 ' 7 ^» col. 2.] 

Doe d, Egremoni v. Courtenay, (1848) ii Q.B. 
702 atp. 712; 17 L. J.Q B. 151 ; 12 Jiir. 454; 
iiG E. R. 636; 75 R. R. Goo, relied on. 

Zick V. London Umted Tramways, (1908) 2 K. 

B. 12O; 77 L. J. K. B. 942 ; 98 L. T. 841 ; 72 J. T>. 
257; 24 T. L. R. 577 and Canterbury Corporation 
V. Cooper, (1909) 100 L. T. 597 ; 73 J. P. 225; 7 
L. O. R. 908; 53 S. J. 301, referred to. 

Where a Hindu widow grants a permanent lease 
of a plot of land at a fixed rent to a person who is 
already in posscs.sion under a prior lease, at a 
variable rent granted by the full owner and the 
grant is not intended to operate as a new lease, 
the object of the parties being merely to alter one 
of the most important incidents of the tenancy, 
that is. to fix the rent in perpetuity, the acceptance 
of the lease is not equivalent to an implied sur- 
render of the prior lease, [p, 978, col 2 ] 

V pendra Krishna Mandal v. Ismail Khan Maho^ 
med, 32 C 41; 31 I. A. 144 ; 8 C. W. N. 889 (P.C.), 
Nilratan Mandal v. Ismail Khan Mahomed, 32 

C. 51 ; 31 I. A. 149 ; 8 C. W. N. 895 (P. C.), Naba 

KumariDebi v. BehariLal Sen, 34 C. 902; 34 I. A. 
160 ; 6 C. L. J. 122 ; ii C. W. N. 865 ; 4 A. L. J. 
570; 9 Bom. L. R. 846 ; 17 M. L. J. 397 ; 2 M. L. 

T. 433 (P. C.), referred to. 

Appeal against the decree of the District 
Judge, Bankura, dated the 15th of March 
1920. niodif3dng the decree of the Sub* 
ordinate Judge, Bankura, dated the 31st 
of March 1919. 


Babu Kalikinkar Chakravarty (with him 
Babu {Panchanan Ghose),ioi the Appellants: 
-^The lower Appellate Court has found that 
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the Ua=e granted by the Ram to the pie- 
decessor-in- interest of the defendant was 
in excess of Her authority as a Hindu widow 
in possession of the estate of her husband, 
and, tnerelore, it cannot be binding upon 
the reversionary heir to her husband after 
the death of tne widow. But the learned 
District Judge has nioiihed the decree 
passed by the Trial Court in my favour on 
the ground that a prior lease granted by 
a previous full owner of the property fur- 
nished a complete answer to my claim 
for ejecting the defendant. The learned 
District Judge has apparentl}^ failed 
to consider the effect of the grant 
of a subsequeiit lease upon a prior Jease. 
Refers to section in, clause (j) ol the Jhans- 
fer of Property Act. The taning of the sub- 
sequent lease oj^erated as an implied surren- 
der \)i the prior lease, so that at the date 
of the suit the prior lease, not being sub- 
sisting, cannot protect the defendant from 
being ejected. Reacts IT dsbury’s Laws of 
England, Volume 18, page 54Q, section 
lobs. 

Babu PyAvi Mohan CkaUcrji^e^ for the Re- 
spondent. — Tire poua granted by the Rum is 
only a coulirinatory lease Refers to 
U pendra Krishna iMandai v. Ismail Khan 
Maliomcd (x), N Ur at an Mandal v. Is- 
muil Khun AIu/Mtud (2) and Naba 
Kumar i Dcbi v. Bckari Lai Sen (5). It 
did not operate as a new lease having the 
effect ol an implied surrender of the old 
lease. Refers to WoodfalPs lyandlord and 
Tenant, 19th Edition, pages 348, 350. 1 

am relying upon the prior lease upon the 
assumption that the grant by the wiaow was 
made under circumstances which could not 
make it operative against tlic reversioners. 
But my contention, by v/ay of cross-objec- 
tion, will be that the lower Appellate Court 
ought to hive held that the giant by the 
widow was not beyond the scope of her 
authority and protected me from eviction. 
The Jease by the widow was not void, it was 
at worst only voidable. See Rangasami 


Goi^ndcn v. NacJiiappa Gounden (4). 

Jbabn Kalikinkar thahraraHy replied. 

JUDGMENT.— This is an appeal by the 
plcdnlAlfsiu a suit for recovery of possession 
of laud on establishment ol title. The plain- 
tilts are the representatives-in-interest of the 
reversionary heir to the husband of a Hindu 
widow, Raiii Nilkumari Debi, who was 
at one time in possession of the estate. 
On the 2blli October 1869, she granted 
a permanent lease at a fixed rent to the 
pi edecessor-in- interest of the defendant. 
The plaintiffs contend that this lease was 
granted in excess of her authority as a 
Hindu widow in possession of the 

estate of her husband, and that they 
are consequently entitled to recover 
I>ossession by ejectment of the defendant. 
The defendant resisted the claim on a two- 
fold ground, namely, first, that the lease 
granted on the 2C)th October 1869 was 
a fair transaction binding upon the estate 
in the hands of the reversioners after the 
death of the lady ; and, secondly, that If 
the lease ceased to be operative upon the 
death of the lady, he was entitled to fall 
back upon another lease which was in exis- 
tence when the grant of the 26th October 
1869 was made. The Court of first instance 
found upon both the points against the 
defendant. The result was that the suit 
was decreed. Upon appeal the District 
judge has held that the Court of first 
instance had rightly decided the first ques- 
tion in favour oi the plaintiffs ; but he has 
held upon the second question that the prior 
lease was not surrendered. In this view, 
the decree of the Court of first instance 
has been modified, and, although the title 
of the plaintiffs has been declared, no decree 
for ejectment has been made in their 
favour. On the present appeal, the plaintiffs 
have contended that there was no prior 
lease in operation which would protect 
the defendant from ejectment. The de 
feudant, on the other hand, has, by way of 
cross-objection, argued that the grant of 
1869 was not beyond the scope of the author 
ity of a Hindu waclow and protected him 
from eviction. 
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VVe may state at the outset that the 
cross-objection cannot possibly succeed. 
The Courts below have concurrently found 
that the permanent lease at a fixed rent 
granted by Rani Nilkumari on the 26th 
October 1869 was in excess of her author- 
ity as a limited owner in possession of the 
estate of her husband and does not bind 
the estate in the hands of the reversioners. 
It has been argued before us that this con- 
dusiou may be impeached in second appeal, 
as the various aspects of the case which arise 
on the facts found were not considered by 
the Courts below. We are unable to give 
effect to this contention, and the only 
question which requires consideration is 
as to the effect of the lease of the 26th 
October 1869 upon the prior lease. 

It has been found by the Courts below 
that at the time when the grant of 1869 
was made, the predecessoi of the defendant 
was in possession as a tenure-holder. The 
tenure was heritable and transferable, though 
held at a variable rent. The tenure had 
been created by a predecessor-in-interest 
of Rani Nilkumari who was full owner 
and was competent to create such an inter- 
est in favour of the defendant. The 
question, consequently, arises whether the 
acceptance of the lease of the 2bth Octo- 
ber 1869 by the predecessor of the defend- 
ant must be taken to be equivalent to an 
implied surrender of the prior lease. The 
Courts below have, in our opinion, correctly 
answered this quescion in the negative. 
Section in of the Transfer of Property 
Act provides in clause (/) that a lease of 
immov'eable property determines by im- 
plied surrender. The ihustration to the 
clause is to the following effect : “A lessee 
accepts from his lessor a new lease, .to take 
effect during the continuance of the exist 
ing lease, rtus is an implied surrender 
ef the former lease, and such lease deter- 
mines thereupon."' In the present case 
the grant of the 26th October 1869 was 
not intended to be, and did not operate 
as, a new lease. The object of the parties 
was to alter one of the most important 
incidents of the tenancy, namely, to fix the 
rent in perpetuity. This did not effect a new 
grant ; Upendr a Krishna Mandal v. Ismatl 
Khan Mahomed (x), Nilratan Mandal v. 
Ismail Khan Mahomed (2) ojiHiNabaKumafi 
Debt V. Jbehari Lai ban (3). In^tbc caatjaet 


mentioned. Sir Artbitr Wilson pointed out 
that the view taken in the two earlier 
decisions was in accordance with the 
law as laid down in Ram Chunder Dutt 
V. Jitgesh Chunder Dutt (5). This grant of the 
26th October 1869 has, however, not achiev- 
ed its purpose. The object of the grantor 
and the grantee was to effect an altera- 
tion in the tenancy which would be opera- 
tive against the estate in the hands of the 
reversioners. But the giant was made 
under circumstances which could not make 
it operative against the reversioners. What 
then is the effect in law ? 

It is well settled that an implied condi- 
tion of surrender by operation of law is 
that the new lease should be a valid one. 
Accordingly, a lease which is void or void- 
able or which does not jiass interest accord- 
ing to the contract of the parties dois not 
operate as a surrender. In this connec- 
tion reference may be made to the judg- 
ment of Farwell, L* J., in Zick v. London 
United Tramways (6) where he quotes with 
approval the following passage from the 
judgment of Coleridge, J., in Doc d. Egre~ 
mont V. Courtenay (7) : Where the new 

lease does not pass an interest according 
to the contract, the acceptance of it will 
not operate as a surrender of the former 
lease ; in the case of surrender implied by 
law from the acceptance of a new lease, 
a condition ought also to be understood 
as implied by law, making void the sur- 
render in case the new lease should be made 
void : and in case of an express suirender 
so expressed as to show the intention of 
the parties to make the surrender only in 
consideration of the grant, the sound con- 
struction of such instrument, in order to 
effectuate the intention of the parties, 
would make that surrender also condi- 
tional, to be void in case the grant should 
be made void." To the same effect is 
the decision in Canterbury Corporation 
V. Cooper (8). We hold accordingly that 
when it was established that the defendant 
could not rely upon the grant of the 26th 

(5) 12 B. ly. R. 229 at p. 238 ; 19 W. R. 353 
(P. C.) 

(6) (:9o8) 2 K. B. 126; 77 L. J. K B. 942; 

98 ly. T. 841 257 S 24 T. R. 577. 

(7J (i848) riQ. B. 702 at p. 7121 75 R. R. 

600; 17 ly. J.Q.B. 151; 12 Jur. 454; 116 B. R. 636. 

(8) (1909) too ly. T. 597; 73 F. 225; 7 k. G. 
dSS. J. 30X. 
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October 1869 as an answer to the claim 
of the plaintiffs he was competent to fall 
back upon the prior lease ; that lease 
unquestionably furnishes a complete answer 
to the claim. 

The result is, that the decree of the Dis- 
trict Judge is affirmed and this appeal 
dismissed. But there will be no order for 
costs, as the appeal and the cross-objection 
have both failed. 

Appeal dismissed, 

N. K, 


ALLAHABAD HiaH COURT. 

Second Civie Appear No. 135 of 1923. 

February 12, 1923. 

Present:— -]vLstice Sir P.C. Banerji, Kt. 
Musammai BASRA BEGAM — Plaintiff — 

ApPEEIvANT 

vcrsUfS 

Babu SHKO NARAIN — Dependant — 
Respondent. 

Provincial Insolvency Act (V of 1920), s. 4-— 
Title, question of — Decision by Insolvency Court, 
jtnattiy of . 

The decision of an Insolvency Court, on a question 
of title relating to any property attached by the 
Receiver as the property of an insolvent, is final, 
and the matter cannot be re-agitated in the Civil 
Court even if the Insolvency Court permits the 
claimant to do so. 

Second appeal against a decree of the 
Subordinate Judge, Moradabad, dated 
the 26th October 1922. 

Mr. S, A. Haider, for the Appellant. 

JUDGMENT. — The Receiver of the estate 
of an insolvent having attached certain 
property as the property of the insolvent, 
the present appellant, preferred an objection 
claiming the property. This objection was 
disallowed by the District Judge who 
recorded a decision to the effect that the 
appellant had failed to establish his claim. 
Thereupon the appellant brought a regular 
suit in the Civil Court for the establishment 
of his right to the property. This suit was 
decreed by the Court of first instance but 
was dismissed by the lower Appellate Court, 
that Court being of opinion that the matter 
was res judicata in consequence of the 
decision of the Insolvency Court to which 
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I have referred above. The plaintiff has 
preferred this appeal. I am of opinion 
that the appeal must fail, inasmuch as the 
suit instituted by the plaintiff is precluded 
by the provisions of section 4 of the new 
Insolvency Act, No. V of 1920. That section 
makes the decision of the Insolvency Court 
conclusive in all matters. It is true that 
in the present instance the learned District 
Judge, when dismissing the plaintiff’s objeo 
tion, stated that he might establish hit 
title in the Civil Court, but that statement 
in the judgment cannot give the plaintiff a 
right which he is precluded from enforcing 
by’’ reason of the provisions of the Insolvency 
Act. In this view the suit was rightly 
dismissed, and I dismiss this appeal. 

Appeal dismissed, 

M. A. A. 


NAOPUR JUDICIAL OOMBnSSIONER’S 
COURT. 

Misceeeaneous Civie Appeae No. 32-B of 
1921. 

October 12. 1922. 

Present: — Mr. Kotwal, A. J. C„ and 
Mr. Prideaux, A. J. C. 

AMBADAS AND ANOTHER— PEAINTIFFS— 
Appeuants 
versus 

KASHIBAI AND ANOTHER— Defendants— 
Respondents. 

Will, oral — Pmof of exact words necessary— 
bate or Letters of Administration, when can be 
granted. 

When an oral Will is pleaded it is necessary to 
prove, as far as possible, the exact words used by 
the testator, [p. 982, col. 2.] 

Before a person is entitled to Probate or 
grant of letters of Administration, he must 
^ow that he is an executor or that under the 
Will the property has vested in him, [p. 983, 
col. I.] 

A Will provided that the testator s two widows 
should adopt a boy named T; that if he was not 
available they should, in consultation with each 
other, adopt any other boy, and that in case of 
difference of opinion as to the boy to be adopted, 
the choice of the younger widow should prevail. 
The younger wife died during the lifetime of 
the testator; the elder adopted T, after her 
death ; 

Held, that the dder widow had the powet 
to adopt T. which was not put on end to by 
the death of her co-wife. [P* 9B3* col. i.] 
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Appeal from a decree of the First Ad- 
ditional District Judge, West Berar, Akol^, 
dated tlie loth October 1921, in Civil Suit 
No. 4 of 1921. 

Messrs. W, A,Forhes,A, V. Kharc and M, 
B. Paranjpe, for the Appellants. 

Sir S. K. Bose and Mr. P. N. Rudra, for 
the Respondents. 

JUDGMENT. — On the iSth of April iSc)H 
one Bansilal Fakirchand ej^ccuted a U ill 
whereby he endowed to tlie newly built tem- 
ple of Shri Pandurangat Akola certain prop- 
erty. He therein stated that the manage- 
ment of the property snould be done by (me 
Ganpatlai Mukandlal and Balchaiid Bansilal 
in consultation witn the testator's sister, 
Chunabai. It seems that alter Bansilars 
death Ganpatlai Mukandlal apparently got 
possession oi the property and he in turn on 
the Oih April Uji j executed a document 
appointing, in the event ol ijis death, J anla- 
clas Gangadhar and Abaji Ganesii.dia.s Bandu 
Nana, residents of Akola, to ati^cecd him in 
his trust. He also on the same date exe* 
cuted a Will by which he disposed ol nis own 
moveable and immoveable property. He 
then died in 1917. d’hc relevant portion 
of the Will has been tians.ated t.ius - 

“ 1 hav'e no inaL- issue, ( t c L a, but have 
two m.'.rried wives only. TJiey tvvo should 
adopt a boy for the perpetuity of rny name 
after me. And at present theie is "one of 
my kinsmen, 'J'otelal Xarihaylal Agarwal, 
resident of Burhanpur. My wu^es should 
adopt him as son alter me. If he is not 
available my two wives SLould, with the 
consultation of each otner, adopt any otiier 
boy of my own fan'ily. 11 no boy m tne 
family is available, my wives should auopt 
none. It there is a dilierence oi ojnnion 
between the two wives as to the boy to be 
adopted, that boy should be adopted which 
my younger wife, Sonu, will choo.se and per- 
petuate my name and manage* the jm^perty. 

“It my wives adopt no ooy alter me as 
written above in clause 3. all my inoveabJe 
and immoveable prox»erty given above should 
be in possession ot my two wives during 
their litetinie, and each ot them sliOiild keep 
Rs. 250 to 300 every year Ipr her v.wii expense 
and devoie the lest of the it. bhii 

Sausthan \ ithal kukmuai at Akola umim 
my maiiageriieut. Alter ti.eir death all 
^hat pioperty should le dedicated to, and 


ill possession of, the aforesaid Susthana. 
No other heir shall have rit^ht thereto. 

“If my wives adopt a boy alter me as stated 
in clause 3, be will be the owner of all my 
mentioned moveable and immoveable prop- 
erty and it will remain in his possession. 
But out of the income of my property he 
should every year spend Rs. 100 for the 
Ashadi festival in the Vithal Rukhmai Saus- 
than. Besides this, if my junior wife, Sonu, 
who has performed no religious act such as 
pilgrimage, el cJra, demands Rs. 250 to 
Rs. 300 for pilgrimage, that amount should 
be paid to her for the expenditure. 

“If my wives cannot pull on well with the 
boy adopted by tli^m after me, they each 
should take Rs. 250 to 300 every year for 
expenses. If after the adoption ot a boy 
by my wives they three cannot live together 
amicably, my senior wife should live m the 
same Bouse in which she has been living 
at present and snouid occupy that portion 
only, and my jumoi wife should live m me 
portion in which I live at present, and the 
adopted boy should hve in the portion m 
front thereof, that is in the newly built por- 
tion towards the west.” 

Sonu, one of the wives, died in 1911 before 
the testator, and the remaining wile, 
Kasliibai, is said to have, in 1920, adopted 
Totelal referred to in the Will. 

These proceedings have been started by 
Amoadas and Jaiikidas asking for Probaie 
in respect of the Will; or if tuat cannot be 
given, Betters of Administration should be 
granted them in rcsj..ect of Ganpatlal’s prop- 
erty. 

Defendants admit the Will but deny that 
by Liiat document Ganpailal bequeathed 
Ills pioperty to the Suusuiaii ol Vitnal 
Riihlimai It was the petitioner’s Case that 
on 3Jst July 1917 Guupaikl added an oral 
codicil to ins tornier Vv ill giving the entire 
propcity to the Sausthaii and revoking that 
poition ot the Will in which he directed tuat 
a boy should be adopted, and it was on his 
oral Will that hrubate was sought. The de- 
fendants denied this oral cooicil. It was 
luither pleaded that the baustii^n wawS a 
public charitable trust and the suit was not 
njamtainable, the sanction ol the Aovocaie- 
Geneial uavi.ag not bee.i obUi ied to it. 

Afwer ioteial ..aJ been joined is a party 
the case went to trial on the followinj^ issues; 
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"(r) Whether the teni^)le of Shri Vitliel 
Rukhmi is the privUe property of Biasilal 
or is it a oahlic chiritabh trust ? 

‘'(2) Whether the apDliciits'ire thetriis- 
tees ail I ’Vihi of the estate of Baa- 

silxl and, as saeh they are the tustees of the 
temple ? 

“(3I Can they apply on behalf of the 
Sausthan for Probate or Letters of Adminis- 
tration ? 

*'{4) Dii Canpatlal provide in his Will dated 
6th April ir}ii that in case Totelal was not 
adopted by him or his wife, his estate should 
go to thi Sausthan im ne liateh' on his death? 

“(5) Did he apooiat the aooicint^ the 
executors by his Will dated 6th April 1901 
or under the oral Will or under both, and 
were they so appointed expressly or im- 
pliedly ? 

''(6) Did Gaiipatlal confirm by his subse- 
quent oral Will dated 31st July TQ17 the 
provision in the written Will giving away 
the property to the Sausthan, after revoking 
the provision about the adoption as his son 
by his wife ? 

"(7) If the applicants were not appointed 
executors, can they maintain the application 
for 'rebate on behalf of the Sausthan ? 

“(8) Can the application be treated as one 
for Letters of Administration and can they 
legally be granted to them in these proceed- 
ings ? 

‘'(9) Whether the plaintiffs cannot be al- 
lowed to ask for a Probate on the strength 
of tfie written Will in view of their statement 
in paragraph 3 of their Written vSt te cent 
anted 8th Januarv 1921 ? 

‘•(to) If so, do the words as stated by the 
applicants constitute a Will ?*' 

The findings of the Trial Court may be 
summarised thus. That the Sausthan in 
question is a public charitable trust, and was 
not the private property of Bansilal. Plain- 
tiffs are the trustees of Bansilal’s property 
but not of the Sausthan. The third issue 
was found in the nagative. Under Gaiipat- 
lal's written Will the Sausthan was entitled 
to get the property only on the death of the 
two wives and in case no son was adopted. 
The Will appointed Ganpatlal’s wives as the 
executors and not the plaintiffs either ex- 
pressly o* by implication The plaintiffs* 
evidence regarding the oral Will is (lis!)elieved 
and it was found that Ganpatlal d d not 
make any oral Will modifying or confirming 
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the direction^ of the Will dated 6th April 
iqro. T'le suit was dismissed, and against 
th it dismissal the present appeal has been 
filed. 

We turn to tlie question of the oral Will, 
It is discuss?:! by the lower Court in para- 
graphs 12 and 13 of its judgment. It was 
stated for the plaintiffs in the pleadings 
that : — 

“ When the deceased made the oral Will 
he did not expressly utter words that the 
pedtianers were appointed executors. We 
coiteid that the petitioners were impliedly 
aopointel executors under the oral Will. 
The oral Will was made on or about 31st of 
July 1917. The term5 of the oral Will are 
as stated in the paragraph 3 of the petition 
and paragraph 3 of the reply filed to-day.*’ 
The third paragraph of the petition states, 
referring to Ganpatlal, as foll*“»ws : — 

At his death he orally declared and 
ratified his previous intention of givuiig away 
his property to vShri Vithal Sausthan and 
did will it away to the Sausthan. The peti- 
tioners who are th? trustees of theSiusthan, 
are applying for a Probate of this Will duly 
executed.** 

The third paragraph of the reply given 
b)’^ the Pleader runs: — 

“ The deceased, as stated in paragraph 3 
of the application, revoked the written Will 
dated 6th April 19TO so far a? to will away 
all his estate to vShri Vithal Rukhmai Saus- 
than. The applicants are the wahi 
of the Sausthan and hence they think they 
are entitled in law to ask for a Probate of 
this final Will of the deceased.** 

P'urther, in the pleadings it is stated that 
Ganpatlal spoke in Marathi as under: — 

“ Mala at an Dattak ghenen nahin. Mi 
mazi sarva i%lcta Bansilaljine bandhlelya 
Shn Vifhthal Rukhmai Samtkanla arpan 
kdi ahe, Devasthmancfie je iursfi ahet tya* 
ni islctichi D>^vasihanatarf>j vahivat karain.** 
We th’is have not only the actual words 
said to have been used by Ganpatlal but the 
language in whicli those words were spoken. 

It is here argued that the oral Will is com- 
pletely proved by the statements {)i P, 
Ws. Nos. 3, 5 and 8. Narain (P. W. 
Ni. 3) states that at Akola he occu* 
pied one of GanpatlaTs houses as a 
tenant and visited his landlord one day be- 
fore liis dcitli to pay arrears of rent. He 
asked Ganpatlal what he had done abouj 
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his property and was told that he bad given 
it to the Vithal Rukhmai idol and had no- 
thing to care about and that he had sent 
foi Motilal and others. This witness ap- 
parently was not priesent when the oral 
Will was made. Rupchand (P. W. 
No. 5) states that Ganpatlal was married 
to his real sister, Sonabai, About a day 
before his death when Motilal and others 
were present Ganpatlal said that he had 
already made a Will of his property dedicat- 
ing it to the idol Shri Vithal Rukhmai, 
he also said that he would enjoy it if he sur- 
vived, otherwise on his death Shri Pandhari- 
nath would be its owner. Ganpatlal asked 
Motilal and Venkatrao Desai to act as trus- 
tees of the temple in respect of his property 
but both of them refused to do so. This 
man is MotilaPs Gomasta. He can hardly 
be said to have proved the Will, Paudurang 
(P. W. No. 6) is the Doctor who 
was treating Ganpatlal before his death. 
He states that he suggested to Ganpatlal 
that he should make some arrangement 
concerning his property but was told that he 
had disposed of his property in favour of 
Shri Vithal. This was two or three days 
before his death. P. W. No. 8 is 
Motilal. He states : — 

** I understood that he had made an oral 
disposition. There was no talk between 
him and myself about the adoption at that 
time. Four years before that he had told 
me that he intended to adopt a certain boy 
of Burhanpur. But om the day previous to 
his death when he told me that he had 
gifted the property to the idol of Pandbari, 
he said that he would not adopt the boy. 
He did not say why he had changed his 
mind.*' 

Witness stated that he asked Ganpatlal 
AS to what arrangement he had made for the 
temple and upon this Ganpatlal said: — 
Mi apali isteta Devala dilimala datiaka 
ghyavayacha nahin, 

Ganpatlal spoke in Hindi and the witness 
does not remember the exact words but 
remembers he used the following words: — 
Pandhafimth koo isieta denehi dattak 
leneka mhin JutiJ* 

Ambadas (P. W. No. 9) says : — 

One day before bis death he told me 
that he bad abandoned bis idea of adopt* 
ing a sou and had gifted bis paoveable and 
immoveable property to the Dewastban/' 




He says lhat the oral Will of Ganpatlal 
was in Maiathi. He first spoke to witness 
in Marathi and then he spoke to Motilal 
in Hindi. His Marathi words were : — 

** Mala ata Dattak ghene nahin, Majhi 
ji sthavar jangam isteta ahe ti Bansilalni 
bandhalelya Devasthamla deli ahe.** 

And then his Hindi words were as 
follows : — 

Merekoo Dattak leneka nahin hai. Meri 
jo isteta hai so Viththal Rukhmai Sansthanko 
di diyi.** 

P. W. No. 10, Sadasheo, states that 
two or three days before his death Gan- 
patlal told him that he made over his estate 
to the idol and had no intention to adopt a 
son. Ganpatlal spoke in Marathi and his 
words were as follows : — 

“ Mi Dattak ghenyacha vichar rahit kela, 
va apali isteta Viththal Mandirala sarva dUi** 
Now, when an oral Will is pleaded it is 
necessary to prove, as far as possible, the 
exact words used by the testator and we are 
of opinion that this has not been done in the 
present case. The witnesses do not agree 
as regards the exact words said to have been 
used by Ganpatlal in his oral Will. The 
witnesses vary as to when the Will was made 
and, as stated by the lower Court, Ambadas* 
conduct in dunning defendant No. i for 
money due by Ganpatlal to Bansilal and in 
paying rent of Ganpatlal's house to defen- 
dant No. I is consistent with his story that 
the Will appointing him executor was 
made in his presence. We confirm the 
finding of the lower Court that no oral Will 
has been established. If Ganpatlal had 
wished to modify his former written Will, 
there was nothing to have prevented him 
from doing so by making a new one in writ- 
ing or by making a codicil in writing. 

It is here urged that even if the oral Will 
is not proved the appellants are entitled 
by force of Exhibit D-i to get Probate. 
Appellants do not deny that the Will was 
executed by Ganpatlal. It is aigued that, 
as Sonu died in 1911 and the boy is said to 
have been adopted in 1920, the adoption 
can in no case be valid, as the remaining 
widow has not ‘ under the Will power to 
adopt Totelal. The question whether To- 
telal has or has not b^n adopted is really 
immaterial, li For, ^ if the remaining widow 
has the power to adopt Totelal the applicants 
would not be entitied to either Probatt 
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or TyCtters of Administration. It is argued 
for the appellants that the power given by 
the Will was for both widows to adopt and 
that one cotdd not adopt the boy. The 
adoption was to have been a joint act and 
the Will makes no provision for the death of 
one wife and then an adoption by the exist- 
ing widow. Ve'^ik'ita Narasimha Appa Row 
V. ParthasaraLhy Appa Row (i) is quoted in 
support of this argument. 

The question is whether the exercise of the 
power granted by the Will was in the discre- 
tion of the two widows jointly and whether 
the death of one of them put an end to the 
joint power. It is argued that the Will 
must be very strictly construed and can 
neither be varied from nor extended : 
(Paragraph I14, Mayne’s Hindu Law and 
Usage). Kashibai, it is argued, had no po- 
wer to adopt singly and the joint power 
enforced a prohibition against the adoption 
by one of the widows alone. 

We are not pressed by these arguments. 
We interpret the written Will liberdly look- 
ing to the intention of the testator which was 
that a certain boy was to be adopted. 
Though both widows are mentioned, the Will 
does not restrain the authority of either. 
The main object was that a particular boy 
was to be adopted ; the mention of both wi- 
dows was subservient to the adoption itself. 
The document gave the widows, as far as 
this boy is concerned, no option. It did not 
allow them any power of selection. There- 
fore, the fulfilment of the wish of the testator 
by the remaining widow, who was the only 
person who could fulfil it, was not against 
but in accordance with what the testator 
contemplated. We, therefore, think that if 
the adoption took place it is valid. If it 
has not yet taken place, there is still the 
possibility of its being made, and as long as 
this possibility exists the temple can have no 
right to the property. Before the applicants 
are entitled to Probate or grant of I^etters of 
Administration, they must show that they 
are executors or that under the Will 
the property has vested in them ; see 
sections 4 and 19 of the Probate and Admi- 
nistration Act. 

(i) 23 Ind. Cas. 166; 37 M 199: (i9M) M. W. N. 
299; 12 A. L. J. 315; 18 C. W. N. 554; 26 M. L. J. 
4n; 15 M. L. T. 285; 16 Bom. I,.R. 32S; 41 I.A 51 
(P. C.) 


The argument for the appellants is that, 
though they may not be executors expressly 
appointed by the document, they are im- 
pliedly appointed; but the Will itself makes 
the widows, if any body, the executors if 
no adoption takes place. 

The appellants are not the managers of 
the temple, though possibly they are the 
trustees of the estate of Bansilal left 
to the temple. What evidence there is 
shows that the temple was built by Bansi- 
lal from his own money and money sub- 
scribed by other people for the building of 
the temple, the site originally belonging to 
the Hindu community. It would be, it 
seems to us, a public institution and not a 
private one. 

For these reasons we think that it has been 
rightly held that the present appellants are 
neither entitled to Probate nor to Letters 
of Administration. We confirm the decision 
of the Court below and dismiss this appeal 
with costs. The appellants will pay the 
respondents’ costs. 

G. R. D. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

v^EcoND Civil Appeal No. ■'*26 op 1027,. 

Febniriry 12, 1923. 

Present -JwFiXicQ vSir P. C. Banerji, Kt. 

Bahu ABDUL HAQ and others — 
Defendants— Appellants 
versus 

MOTI LAL — Plaintiff— Respondent. 

Partition Act (I V of 1893L ss. 2, 3, applications 
under — Proper time. 

The various pro visions of the Partition Act 
indicate that, if any action can he taken under 
the Act, it can only be taken in the Court of first 
instance before a decree for partition has been 
actually made. After a decree for partition has 
been confirmed by the lower Appellate Court, a 
co-sharer cannot avail himself of the provisions 
of sections 2 and 3 of the Partition Act, and 
a«ik the final Court of Appeal to do for him what 
the Court might have done if he had moved it 
when the case was under trial, [p. 984, col. i.J 

Second appeal against a decree of the 
Additional District Judge, Saharanpur, 
dated the loth October 1922. 

Mr. Nehal Chand, for the Appellants. 

JUDGMENT.— This was a suit for parti- 
tion of 5.48 shares in a hous? which the 
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plaintiff purchased at auction. The appel- 
lant is tuie of the co-sharers in the house 
and he owns a larger share th^^n one-half. 
The Court of first instance made a decree 
for partition which was confirmed by the 
lower Appellate Court. In neither of those 
Courts was any application made on behalf 
iji the appellant under the provisions ot 
the Partition Act, No. IV of iSojp In this 
appeal for the first time it is contended 
that, as the appellant owns a larger share 
than one-half, he is entitled to avail himself 
of the provisions of the Act, and to ask the 
Court to sell the property instead of parti- 
tioning it and give the appellant the option 
of bujdng the ]jlaintiff's share. In my 
opinion it is too late for the appellant to 
raise this contention. The provisions of 
the Partition Act appl}’, in my opinion, to 
the stage at which the suit is in the Court 
of first instance. The various provisions 
of the Act manifestly indicate that, if any 
action can be taken under the Act, it can 
only be taken in the Court of first instance 
before* a decree for partition has ])een actnah y 
made. After a decree for ])artition has 
been made, after one ol tlie co-sharers in 
tlie property has remained quiescent in 
both the Courts below, he could not be 
allowed to ask the final Court cf Appeal 
to do for him what the Court might have 
done if he had moved the Court when the 
case was under trial. I think the appeal 
must fail. There was nothing erroneous 
in the proceedings of the Courts below, 
specially as tliose Courts were not called 
upon to do what the appellant now seeks 
to be done. I dismiss tlie appeal. 

N. K. Appeal (hsmissc'L 


PRIVY COUNCIL. 

ArprAi, FKOM THE Pat%s\ High Court. 
July 7, 1922, 

7 Vt’ 5 f?///:--Lord Alkinson, Lord Carscii, £'ir 
John F.dge, Kt., and Mr. Ameer AU. 
JAGDEO ^'NARAIN SINGH AxND others 

— PTAINTIFFS ”ArPET.LANT«i 

PAJvDEO SINGH and others— 
Dhfkndan TS — Resfcwdexts. 

Landlord and tenant — Malikanadari riuhts^ hew 
created — Thakl*asl map and Khasra, mc'in ne of 
--Thakb.Hsi khasra, evidentiary value of — Claim to 
hold la'id rcni-ft'ce—ihin^ — Non-collect oji of rent 
h\ rhckailar — Advevst possL'i>s 7 on. 

A maiikanadari rit;ht oan only come into exi t- 
(‘tn:c by arrangement with the village proprietor, 
[p i^c)u, col, 2.] 

A Regular vSurvey of a District is preceded by 
a preliminary nieUvSurement by an annn who 
laj^’s down on a rough map the locality, without 
any guarantee of scientilie accuracy and enters 
in a register particulars regarding the plots gathered 
from the people. The map is cal (d the thak» 
bast map. and the register the thah khasra . fp, 
(fSy, col. 2.] 

The t/iah khasra is a rough register and state- 
ments entered in it luue l>y themselves no evi- 
dentiary value Where, tlierelore, a statement 
is made before an cimtri to the effect that within 
a mau::a there are certain persons who hoi > mahk- 
avadari righ s an eiiDy made to that c fleet in the 
khasra cannot be treated as evidence to suppo“l Hu 
c aim. until it is proved that the person aciveuely 
affected thereby had notice of the statement 
and knowingly acquiesced in it. [p 987, c(j 1 2 j 

Once a landlord has proved that the land 
which is sought to be hehi rent-free, lies withrn 
his regularly assessed estate or mahal, the oeus 
is upon the person claiming to bold the land i^ree 
of the obligation to pay rent to show by ratis- 
factory evidence that he has been reheved ol 
this obligation cither by contract or by some 
old grant recogni-ed by Government, [p. 988, coi. 
j; ]) 980, ccl. I .J 

Raiah Sahib PwliUd Sein v. Doorgapersaud 
'fewaree, 12 M T A. 286 at p. 331; 2 B- L. R. 
(P. C.^ n i; 12 W. R. P. C. 6; 2 Sar. P. C. J. 429; .2 
Suth.'p. C. J. 223; T Ind. Dec. (N s.) 554; 20 B R. 
;.|7, referred to. 

Whc'te a mahal has all along been held by a 
tlukadar, if tlie latter who collects the rents and 
pavs a fixed sum to the proprietor, fails to collect 
the rent from any individual tenant, it would not 
create adverse possession against the proprietor, 
[p. Qoo, col. 2.] 

Mere non-psym ent of rent or discoritinnance 
of payment ol icnl cannot by itself create ad\erse 

ICf.H'fkjl. [ 1 ). tec, (Cl 2] _ 

a ccciKcn cf Mr. 
Ji'iliie J.'illick srd Kx. Jxtliie Jviola 
baicd, c’c.tcci Ut iCili rtlivoiy IC17, 
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in vSecond Appeals Nos. 872, 989, 994 
of 1915, reported as 39 Ind. Cas. 107, 
reversing the decrees, dated the olh Feb- 
ruary 1915, passed by the District Judge, 
Patna, and the Fir^t Sub-Judge. Patna, 
dated the 2nd Jidy 1914. 

Messrs. DcGruylhcr, K. ( ., and /. K. 
Roy, for the Appellants. 

Messrs. Dunne, K, C., and B. Duhe, for 
the Respondents. 

JUDGMENT. 

Mr, Aiueer Ali, —These consolidated ap oeals 
from seven decrees of the High Court 
of Patna arise out of the same number of 
suits brought by the plaiiitiiTs in the Court 
of the First Subordinate Judge of Patna on 
the 8th February 1913 under the follow- 
ing circumstance^. 

The plaintiffs are part proprietors of 
a mahal paying revenue to Government 
consisting of one mauza named Amarjuir 
Jabar, which bears on the Collector's regis- 
ter No. 9-4377, and is assessed with a jama 
of Rs. 225, odd annas. The pro forma 
defendants in the several suits are tlie co- 
sharers of the plaintiffs, and owm the icmain- 
ing share of the mahal. The contesting 
defendants in the suits hold sej atate lands 
within the mauza, which in the aggregate 
amount to a considerable part of the village. 
In respect of these lands the defendants 
claim to have acquired either proprietary 
right by adverse possession, or the right of 
rent-free tenure-holders, who are knowm 
in Bihar as malikanadirs. Sometime be- 
fore these suits were brought, there appears 
to have been a Cadastral Survey under 
Chapter X of the Bengal Tenancy Act 
(VIII of 1885), and, on the contention of the 
defendants, they weie entered in the Sur- 
vey Register as malikanadars. The plain- 
tiffs seek in these suits to have it declared 
that the entry is erroneous, and that the 
defendants arc not entitled to hold the 
lands in their possession and occupation 
free of the obligation of paying rent. The 
Subordinate Judge, upon a careful view of 
the evidence, came to the conclusion that 
the defendants were mere tenants, and were 
liable to pay rent for the lands they hold 
and accordingly decreed the suits. His 
decrees were upheld on appeal by the 
District Judge, but on second appeal 


they have been reversed by the High Court 
of Patna and the suits dismissed The 
appeals to this Board are from the decrees 
of the. High Court dismis.sing the suits 
One of the objections to the view taken 
by the High Court is based on the ground 
that the learned Judges in entertaining the 
second appeals had no jurisdiction to set 
aside the decision of the District Judge on 
questions of fact in respect of which he 
concurred wdth the Court of first in- 
stance. This objection is not without force, 
but, in view of the fact that the learned 
Judges of the High Court have differed 
from the lowxu Courts, not only in the esti- 
mate of the evidence, but also with regard 
to the inferences derivable from documents 
j)roduced in the case, and other circum- 
stances, their Lordships deem it expedient 
to deal with the appeals on their merits. 

It is proved beyond doubt that the 
village of Amarpur Jabar, together with 
some other villages which were considertd 
as its dakhili (appurtenant hamlets), w^ere, 
granted free of revenue in the early part 
of the reign of the Emperor Aurangzeb, 
sxiniamed Alamgir, to one Asdulla Chishti. 
wdiose name indicates that he bclonped to 
a holy family. They w^cre afterwards con 
firmed in favour of other members of the 
famih'. The villages in question came 
subsequently into the possession by purchase 
of one Khadim Hussain Khan, and he and 
his successors held the property without 
(luc.slioTi or assertion of right by anybody 
else until 1838. In that year the East 
India Company's Government instituted 
])roceedings under Regulation II of 1819, 
for its "‘resumption ; " in other words, to 
assess and impose revenue upon it. The 
documents in connection with the resump- 
tion proceedings show that the investi- 
gation conducted at the time was thorough 
and covered not only the examination of 
the title of the possessor of the estate to 
liold the village revenue free, but in- 
cluded an irnesligation into the title? cf 
all persons occupying lands on the allegalicn 
that they were not liable to the pa; merit 
of rent. One was the natural corcIlaTy 
cf the other ; as the Government claimed 
the right to assess revenue upon evety bigha 
cl krd fr(ni which the owner derived an 
inceme, it we? necessary for the impose 
of fair assessment to examine the titi^ cf 
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every one who claimed to hold any land 
within the mauza free of rent. 

In 1838, when proceedings were taken 
for the Summary Settlement of this village, 
the admitted owner of the property was a 
lady of the name of Umatuz Zohra, and the 
area of the land was recorded as 765 highas, 
but this measurement was subsequently 
amended, and the total area was found to 
be 463 bighas. No person other than 
l^raatuz Zohra had put forward at that 
time a claim to the Summary Settlement. 
I^ater on, the matter came before the 
Deputy Collector for confirmation of the 
Temporary Settlement, and on the i8th 
January 1839 a formal order was recorded 
to the effect that the person with whom the 
Permanent Settlement should be* made was 
Musammat Umatuz Zohra, who was in 
possession. The measurement in connec- 
tion with this Settlement was tested by the 
ofiicer-in-charge in the presence of two men, 
who are thus described in the order then 
made, which runs thus:— “ T tested the 
measurement of the under-mentioned plots 
in the presence of the measurement staff 
and many other persons of the village and 
of its vicinity and Girwar Singh, Gomashta, 
and vSheo Dayal Singh cultivator. '' 
Girwar Singh and Sheo Dayal Singh 
are the ancestors of the contesting defend- 
ants, through whom they claim to have 
derived their malikanadari right. Before 
the Settlement Officer, who was engaged 
in the assessment of the revenue on the 
village and the enquiry for that purpose 
into its assets, no person put forv/arcl any 
claim that he held any land within the 
mauza adversely to the owner, or had any 
right therein which absolved him from the 
obligation of paying rent for the lands 
ia his occupation. Girwar Singh is stated 
to have been only a servant and Gomashta 
of the owner, and Sheo Dyal Singh a cul- 
tivator. No other right is mentioned. 

Subsequent proceedings throw further 
light on the charactei of the Settlement. 
The property is situated in the District 
of Patna ; the owner lived in the District 
of Monghyr. It had consequently been 
let out in farm to one Asmani Singh and 
another. It also appears that originally 
it consisted of three mauzas, i, e., Amar- 
pur Jabar, Amarpur Roop and Jabarpur 
khas, and that they were amalgamated 


under the Settlement of 1839, and named 
Amarpur Jabar. The Settlement with Uma- 
tuz Zohra is re-affirmed in accordance with 
the details given in the rubkari of the 12th 
August 1839. It is stated : — 

“In view of the Aima being a Badshahi 
grant, this Permanent Settlement is made 
with the said possessor from 1247 
at a jama fi.Kcd with regard to the fullest 
crop of the land 

And regarding the measurement it is 
again stated : — 

“ When the possessor arrived, the 
measurement was made from 22nd to 29th 
May of the said year in the presence of 
Tilakdhari Lai, Patwari, Asmani Singh, 
thekadar, Girwar Singh and Sheo Dyal 
Singh, amlas of the possessors, Doma and 
Gur Dyal G or aits/' 

The Gorail is the village watchman. 

Then comes the following statement : — 

“In spite of Notification being , issued, 
no one has raised any objection until now 
(up to this time) with regard to the boundary 
Umits.'’ 

In the same proceedings there is a state- 
ment to the effect that no body within this 
mauza claimed “ jaith raiyatiV right. 
A jaith raiyai might be either a head raiyat 
or a tenure 'holder. Some lands are stated 
to be dedicated to pious purposes, but there 
is nothing to give colour to the suggestion 
that malikana rights were claimed, far less 
held, by anybody. The conclusion is given 
thus 

“ Besides that, nobody came forward 
to claim minhai^ and milhyat rights from 
that time up to this day, notwithstanding 
the issue of the Notification, etc., during 
the pendency of the case, and in the mufasil 
Musammat Umatuz Zohra was found 
to be in possession. For the above reasons 
the said Musammat is entitled to settle* 
ment in exclusion of the malikana right 
on the ground that she alone was the 
possessor of the milkiyat and minhailoxid. ’’ 

The Settlement was thus made with 
the owner, Umatuz Zohra, after a thorough 
enquiry, in the presence of thekadars, 
in respect of the whole mauza, includ- 
ing the non-assessable lands, on the basis 
of the rent that they paid to her. 

The owner, as stated already, was a 
non-resident landlord ; the property was 
let to ih^kadars upon a fixed rental. The 
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landlord had no direct communication, 
with the tenants or raiyais \ the actual col- 
lections being left to the thekadavs. At the 
time of the Settlement of 1839, the rent 
payable by the thekadars was Rs. 351. 
The Deputy Collector, in his anxiety to 
assess as high a revenue as possible upon 
the mauza, considered that 10 per cent, 
out of this Rs. 351 being the usual allow- 
ance or malikana to which the proprietors 
were entitled, was sufficient remuneration 
for the Zemindar and he accordingly fixed 
Rs. 316, which represented Rs. 351 less 
the 10 per cent, malikana, as the revenue 
payable by Umatuz Zohra. 

With regard to the plea of the lady that 
some allowance should be made to her 
for what is called saranjami expenses, in 
other words, the expenses incurred by the 
landlord in the management of the prop- 
erty, the Deputy Collector was of oifinion 
that the saranjami expenses were included 
in the theka rent and he accordingly re- 
jected her prayer. This Settlement was 
confirmed by the Collector. It then went 
up to the Board of Revenue and was finally 
confirmed, but they^m^ or revenue payable 
by the landlord was reduced to a more 
moderate amount, viz., Rs. 225, the 
revenue it now bears. On the basis of this 
reduction, an ingenious argument was put 
forward on the side of the respondents. 
It was suggested that the revenue was 
reduced from Rs. 316 to Rs, 225, because 
there existed in the village these malikana- 
dari rights. It is enough to observe that 
throughout the proceedings there is not 
the faintest reference to such a ground. 
The Government’s order confirming the 
assessment with the reduction appears to 
have been made a year later. The follow- 
ing entry in the Mauzawar Register of 
Amarpur Jabar explains exactly the final 
Settlement with Umatuz Zohra : — 

This mauza is aima mash (grant) with 
the recorded area of 765 (?) It was resumed 
and entered in the list of khas mahal as 
bearing No. 1225, and was permanently 
settled on the 25th May 1839, A. d., with 
effect from 1247 annual rental 

of Rs. 316 in the name of Musammat Umat- 
uz Zohra. Thereafter, on the 6th October 
1840, A. D., it was with the sanction of the 
Government, entered in the Rent-Roll as 
paying a revenue of Rs. 225. The land of 


this mauza is joint with land the of Mohi* 
ud-din Nagar bearing No, 3082. Accord ^ 
ingly, ihakhast and Survey measurements 
were effected and numbered as halka No. 
17 in Persian, and the area thereof was 
found to be 189 bighas 10 cottas according 
to khatiawniy 

As already observed, the investigation 
under Regulation II of 1819 was carried out 
with ext rem e thoroughness in respect of detail s, 
three registers were prepared, named res- 
pectively, mahalwar, mouzahwar and assami- 
war. In the last the names of all the persons 
holding land within the ambit of the village 
are set out, including dedications to pious 
purposes, but there is nowhere any trace 
of lands held under malikanadari right. 

It appears that in 1 840 the Regular Sur- 
vey of the District in which the mauza is 
situated was taken in hand. As is well 
known, these Surveys are preceded by a 
preliminary measurement by an amin, 
who lays down on a rough map the locality, 
without any guarantee of scientific accuracy, 
and enters in a register particulars regard- 
ing the plots gathered from people who 
collect to watch the proceedings. The 
map is called the ihakhast map, and the re- 
gister the thak khasra. The amin's mea- 
surements are afterwards tested by expert 
surveyors. 

The khasra, as its name implies, is a rough 
register, and statements entered in it have 
by thenivSelves no evidentiary value. Dur- 
ing the thak measurements connected with 
Amarpur Jabar, a statement appears to 
have been made before the amin to the 
effect that within the mauza in question 
there were certain persons who held mali- 
kanadari rights ; and this officer is said 
to have made an entry in his register to that 
effect. The Thak Register was apparently 
produced in the Courts below. The District 
Judge refers to it, and the Judges of the 
High Court say, they have looked into it 
themselves, but, strangely enough, neither 
the entry has been printed nor the register 
produced before their Lordships, and they 
are, therefore, unable to express any opin- 
ion on it, and must accept the statements 
contained in the judgments of the Courts 
in India that such an entry exists in the 
thak khasra. But, as already observed, 
by itself it proves nothing. Assuming that 
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a claim of mxUkanaiari right was pitt for- 
ward by some person or persons with regard 
to certain lands, it was one to the detriment 
of the actual owner of the property, and 
there is nothing to sho v that it wasbro'i:?ht 
to her notice, or that she had an oppcr- 
tunity to controvert it. The property as 
it stood belonged to Umatuz Zohra, with 
whom the Settlement was made in 1839 
as owner and proprietor, and who has 
always paid the revenue assessed thereon, 
and until it can be proved that she know- 
ingly acquiesced in the assertion made before 
the amin, it would be absurd to treat it 
as evidence to support the present claim. 
The Subordinate Judge was of opinion 
that the amin was fraudulently induced 
to make the entry ; having regard to 
what took place at the resumption 
proceedings, their Lordships do not think 
his surmise was unwarranted. In 1876 
the Bengnl Land Registration Act (VII 
of 1876) came into force. The preamble 
of the Act runs as follows : — 

Whereas it is expedient to make better 
provision for the preparation and main- 
tenance of registers of revenue paying 
and revenue-free land, and of the proprietors 
and managers thereof, and of certain mort- 
gages of revenue-paying lands : it is hereby 
enacted as follows: — " 

Then follows the provision relating to 
such registration. 

For the first time, in 1877, a claim is put 
forward before the Revenue Authorities, 
in an application, dated the 31st May 
1877, made under Act VII of 1876, for the 
registration of the names of the defendants' 
ancestors in respect of a share of Mauza 
Amarpur Roop as part propreitors. The 
claim is with respect to lands lying in Mauza 
Amarpur Roop, which, as already stated, 
had been incorporated with Amarpur Jabar, 
in 1839, and an area of 226 bighas is claimed 
within that although it is stated dis- 

tinctly in the application that Umatuz 
Zohra stands registered as owner in the 
revenue records. This application was op- 
posed in explicit terms by the proprietors ; 
they denied the existence of Mauza Amar 
pur Roop as a separate mauza or that the 
applicants had any share in it. They stated, 
further, that had Mauza Amarpur Roop 
been a separate mauza, or a dependency 
of any otiier mauza, the applicants would 


have paid its Government Revenue and 
RaaJ-Cess. The application for the regis- 
tration of the names of the defenlant's 
ancestor was dis nissed by the Deputy 
Collector on the 7th December 1878, with 
the following remarks : — 

‘*On perusal of the report submitted 
by the record-keeper it appears that Mauza 
Amarpur Jabar stands recorded on the 
mutation register, that there is no mauza 
known by the name of Amarpur Roop 
entered therein, and that the names of the 
applicants in respect of A narpar Jabar, 
save and except the names of the ances- 
tors of Nawab Ali Khan and Musammat 
UmJunnissa, do not stand recorded 
therein. From the evidence of t\iQi Patwaris 
and the Gomashta it appears that Mauza 
Amarpur J abarpur is in the possession and 
occupation of Nawab Ali Khan and Mu- 
sammii IJmedunnissa, and that Balmukand 
Singh and others, the applicants, have 
no connection with the registration of the 
names in respect of the said mauza. Hence 
the objection of Nawab Ali Khan is allowed, 
and the application of Balmukand Singh 
and others, applicants, is rejected 

From 187S, after the dismissal of this 
application, the defendants have taken 
no action whatsoever for the assertion of 
the rights they claimed, until the matter 
came for the purpose of the Cadastral Sur- 
vey under Act VIII of 1885. Section 103 
(B) declares that:”- 

“ Kvery entry in a Record of Rights 
prepared and published iinder the provi- 
sions of Chapter X .shall be presumed to 
be correct until the contrary is proved." 

Considerable strCvSS has been laid on this 
presumption on behalf of the respondents. 
Once, however, the landlord has proved 
that the land which is sought to be held 
rent-free lies within his regularly assessed 
estate or imhal, the onus is shifted. In 
the present case, the lands in dispute lie 
within the ambit of the estate, which ad- 
mittedly belonged to the plaintiffs and 
the pro forma defendants, and for which 
they paid the revenue assessed on the 
mx'iza. In these circumstances, it lies upon 
those who claim to hold the lands free of 
the obligation to pay rent to show by 
.satisfactory evidence that they have been 
relieved of this obligation, either by contract 
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or by some old grant recognised by Govern- 
ment. Tnis rule was pronounced as long 
ago as 1669, in a judgment by Sir James 
Colvile, in the appeal of Rajah Sahib Per- 
hlad Sein v. Doorgapersaud Tewaree (i) : — 

“ Tne appellant is the Zemindar ; as 
such he has a prima facie title to the gross 
collection from all the mauzas within 
his ZemiuJari. It lay upon the respondents 
to defeat that right by proving the grant 
of an intermediate tenure." 

The defendants have relied on two dis- 
tinct facts in the assertion of the right they 
claim, viz.y first, the statement in the ihak- 
hast khasra and, secondly, the non-payment 
of rent. It is clear upon the evidence that 
the property has all along been in the hands 
of tnekadars. The thekadar, or lessee, pays 
the proprietor a fixed rental, and he is 
the person who collects the rents from the 
individual raiyats. The proprietor has no 
responsibility so far as actual collections 
arc concerned. The collections are thus 
entirely in the hands of the inckadar. There 
can be little doubt that at the time of 
the Settlement of 1839 theka was held, 
if not by members of the family, cer- 
tainly by members of the clan who 
held these lands. The evidence of Mukh 
Lai Singh, who has lands in his cultivation 
in Amarpur Jabai, and who was a Gomashia 
in that village for many years and whose 
father was before him Comashta, shows 
the actual character of this village : — 
The landlords' shares of the produce 
of these lands were always taken by the 
ihekadars and katkinadars under the land- 
lords. I was Gomashta under the katkina- 
dars, and collected their share of the pro- 
duce for thirteen years. I worked with 
my father for three years. Collection 
papers were given by Gomashtas and Pat- 
waris to Dildar Ali Khan, malik, Dildar 
Ali Khan's share was in theka to Mozrul 
Haq, katkina lease to Lalit Singh (s^c) 
Mauza Amarpur Jabar was never in seer 
possession of the maliks^y 

The evidence of non-payment of rent 
rests upon the testimony of one of the 
defendants, Parsidh Narain Singh. He 
knows nothing of how they came into the 

(i) 12 M, I. A. 280 at t). 331; z B. L. 
R. (i» C) 11 1; 12 W. R P. C. 6; 2 Sar. P. C. J. 
42 j • 2 S ith. C J. ; I Ind dec. (N. {j.) 534; 
ao a. Rt347* 


possession 01 the property. He simply 
stated that " we were in adverse possession 
of these lands tor the last seventy or eighty 
years, " and can give no material for the 
conclusion he wisiies the Courts to draw 
regarding his right to the land. His evi- 
dence in cross-examination deserves 
notice : — 

" My father died in 1315 l\ S. I am 
looking to our affairs for last thirty or thirty - 
five years. At present plaintiffs, Dildar 
All Khan and Bakar Ali Khan, are the maliks 
of Mauza Amarpur Jabar. We, defendaals, 
have milkiyat in Amarpur J abar also. I 
cannot say what are our shares in Amar- 
pur J abar. I have no papers to show how 
we acquired milkiyat in Amarpur jabar. 
The statement made in my written state- 
ment that Amarpur Jabar was the mil- 
kiyat of Musammat Umatuz Zohra is cor- 
rect. She was in exclusive possession of 
the lands of Amarpur Jabar. The ven- 
dors of the plaintiffs and Dildar Ali Khan 
and Bakar Ali Khan are the heirs and 
the representatives of Musammat Umatuz 
Zohra. The only evidence which we have 
of the statement that Mauza Amarpur 
Roop, alias Chehutu, was the milkiyat of 
Girwar Singh and Sheo Dayal Singh, our 
ancestors, and of Umatuz Zohra consists 
of the thakbast papers and the dakhil 
kharij proceedings. ' ' 

Upon this evidence the Subordinate 
Judge came to the conclusion that the claim 
put forward by the defendants was illu- 
sory. He considered the entry in ihe thak- 
hast khasra as having been made in fraud of 
the owner ; and that the withholding ct 
the rent, under circumstanctc which he 
detailed, did not create an estoppel or 
destroy the relationship or landlord and 
tenant. 

Ihe Distiict Judge, as already stated, 
substantially came to the same conclusion. 

Ihe juGges of the High Court seem to 
have misunderstood the position. One lear- 
ned J udge considered the defendants' claim 
to be one of joint proprietorship with 
Umatuz Zohra. He says as follows ; — 

In the present case what is the evidence 
of fraud / The learned Subordinate judge, 
in our opinion, has given no reason what- 
soever upon which fraud can be established. 
He suspects fraud on the ground that there 
is inconsistency between the papers of 183^ 
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and 1842. As a matter of fact, we do not 
think there was any inconsistency, because 
it is quite possible that Girwar and Sheo 
Dayal were both proprietors or claiming 
to be proprietors, and that one or 
the other of them was holding as tenant. 
The fact that Sheo Dayal was shown in 
1839 tenant of a plot would not in itself 
prove that the entry of 1842 showing them 
as proprietors of that land was fraudulent. 
Again, what is the evidence of fraud by 
the patwari Sheo Dayal, Girwar and the ihe- 
kadar? There is no finding, nor is there 
any evidence that in 1842 either Sheo Dayal 
or Girwar were the servants of the Ihekadar. 
There is no finding that there is any sort 
of conspiracy between the thehidar, the 
Patwari, Girwar and Sheo Dayal. In these 
circumstances, to record a finding of fraud 
is, in our opinion, merely to proceed on 
suspicion, and if that is so, the finding is 
liable to be challenged in second appeal.'’ 

Their Lordships regret to observe that 
they do not follow the reasoning upon which 
this conclusion is based. The other learned 
Judge proceeds upon certain assumptions 
for which there does not appear to be any 
warrant on the record. He states : — 
There is nothing to show that prior to 
1838 there was any relationship of landlord 
and tenant between the predecessors of 
the plaintiffs and those of the defendants 
and that the lands were rent-paying at all. 
On the other hand, no revenue was paid 
for these lands to Government before the 
resumption of the lands in 1838, as the per- 
sons in possession of the lands claimed to 
hold them as Revenue-free lands. Pre- 
sumably the defendants' ancestors held 
the lands in suit without payment of any 
rent or revenue ; " 

How he comes to draw the conclusion 
that, “ presumably the defendant's ances 
tors held the lands without payment of 
rent or revenue " is difficult to under- 
stand. 

Mr. Justice Mullick says : — 

‘‘Prom the Glossary, published by the 
Settlement Authorities, we are satisfied that 
meaning of the words is that the defend- 
ants are rent-free tenure-holders by arrange- 
ment with the WflKfts. It denotes that the 
lands bdong to an estate which was resum- 
ed under the Regulation, II of 1819, and 
of whidi there were persons in possession 


who, although not taking settlement from 
the Collector, received by private arrange- 
ment with the settlement-holder some lands 
in recognition of their former proprietary 
rights either on the footing of a rent-free 
tenure or on a promise to pay the pro- 
portionate Government Revenue . ' ’ 

The Glossary itself shows that malikana- 
dari right could only come into existence 
b}^ arrangement. Their Lordships can find 
no trace of evidence of any arrangement 
of the character assumed by the learned 
Judges. 

With regard to the claim by adverse 
possession, as already observed, the mahal 
had all along been held in theka ; the lessee 
collected the rents and paid a fixed sum 
to the proprietor. If the ihekadar failed 
to collect the rent from any individual 
tenant it would not create adverse posses- 
sion against the proprietor. 

Again, mere non-payment of rent or 
discontinuance of payment of rent has not, 
by itself, been held in India to create adverse 
I)osse.ssion. The identical question came 
for decision before the Calcutta High Court 
in the case of Prosonna Kumar Mukherjee v. 
SrikantRaut (2) where Mr. Justice Mooker- 
jee affirmed the proposition in clear terms. 

On the whole, their Lordships are of 
opinion that the view taken by the High 
Court is erroneous, that their decrees in 
the several appeals should be discharged, 
and that the decrees of the District Judge 
should be restored. The appellants will 
be entitled to their costs of these appeals, 
and in the High Court, and their Lordships 
will humbly advise his Majesty accordingly. 

N. K. Appeal allowed. 

Solicitor for the Appellants. — ^Messrs. 

W. Box & Co. 

Solicitor for the Respondents.— Messrs. 
Watkins & Hunter. 


(a) 16 Ind. Cas, 365J 40 C. 173; 16 C. L. J. 2021 
ly C. W. N. 137. 
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RAM EHBI,WAN V. BRIJ 

ALLAHABAD HIGH COURT. 

l/ETTBRS Patent Appeae No. 99 of 1921. 

February 9, 1923. 

Present : — Sir Grim wood Mears, Kt., Chief 
Justice, and Justice Sir P. C. Banerji, Kt. 

RAM KHKI^AWAN and others — 
Defendants — Appeeeants 
versus 

BRIJ IfAlf AND OTHERS — PeAINTIFFS — 
Respondents. 

Landlord and tenant — Fixed rate holding — Simple 
mortgage by tenant — Dispossession, forcible, by 
Zemindar — Possession not recovered— Holding, 
whether extinct — Mortgage^ whether enforceable 
against Zemindar. 

If a tenant of a fixed rate holding mortgages 
his holding, and is thereafter forcibly dispossessed 
by the zemindar the mortgagee does not thereby 
lose his rights under the mortgage but can enforce 
the same against the zemindar, even if the tenant, 
intentionally or unintentionaily, takes no steps 
to recover possession of the holding. The inaction 
of the tenant is equivalent to a surrender of the 
holding but the surrender will not affect the rights 
under the mortgage. 

Letters Patent Appeal from a judgment 
of Mr. Justice Walsh, dated the 10th May 
1921. 

Messrs. Gulzari Lai and P. L. Banerji, 
for the Appellants. 

Mr. Haribans Sahai, for the Respondents. 

JUDGMENT. — One Mahesh made a sim- 
pie mortgage of his fixed rate holding in 
1910. Upon his death his nephew, Bhagwati, 
succeeded to the holding. The zemindar 
took forcible possession of the holding, 
but Bhagwati took no steps to recover it 
from the zemindar. The present suit was 
instituted against the zemindar, who is now 
in possession, to recover the amount due 
upon a mortgage. There is no doubt that 
a mortgage of a fixed rate holding could be 
legally made under the law. The question 
is whether the holding has become extinct, 
and whether the mortgage is enforceable 
as against the zemindar. In our opinion 
the inaction as to the recovery of possession 
of the holding is equivalent to a surrender 
of the holding. If the holding was surrender- 
ed, that surrender would not affect the 
mortgage in favour of the plaintiffs. The 
same would be, in our opinion, the result 
if Bhagwati intentionally abstained from 
recovering possession of the holding and 
allowed the znmindar to take possession 


SADAR SINGH V. AMAR SXKGH. 

and continue in possession. The right of 
the mortgagee is not, in our opinion, extin 
guished, and this appeal must fail. We 
dismiss it with costs. 

M. A. A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

CiviE Revision No. (Sic) of 1923. 

February 6, 1923. 

Present Mr. Justice Piggott. 

SADAR SINGH KONDARI — Appeicant 
versus 

AMAR SINGH KONDARI— Opposite 
Party. 

Civil Procedure Code (Act V of 1908), s. 115 — 
Jurisdiction, revisional — High Court of Kumaun, 
whether subordinate to High Court at A llahahad. 

The High Court of Kumaon is not a Court sub- 
ordinate to the High Court at Allahabad for pur^ 
poses of revisional jurisdiction. 

Civil revision against an order of the 
Commissioner, Kuniaun Division, dated the 
ibth September 1922. 

Mr. M. P. Bhargova, for the Applicant. 

JUDGMENT. — I hold that the High 
Court of Kumaun is not a Court subordinate 
to this High Court for purposes of revisional 
jurisdiction under the Code of Civil Pro- 
cedure. There is a special procedure provid* 
ed by Statute, in accordance with which 
the Local Government can, upon cause 
being shown to its satisfaction, refer to 
this Court for opinion any judgment or 
order passed by the Kumaun High Court. 
It cannot have been the intention of the 
Legislature that it should be left open to 
any dissatisfied litigant in Kuniaun to 
evade these provisions by coming direct 
to this Court with a petition invoking its 
revisional jurisdiction. I reject this appli- 
cation. 

M. A. A. Application njectei. 
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ALLAHABAD HISH COURT 

Second Civic Appkac No. 8ii ok 1921. 

January 8, 1923. 

Present: — Mr. Justice Gokul Prasad. 

TiiCA RAM~-Pcaintikk----Akkeleant 
versus 

DUBO SHIB LAL— Defendant— 
Respo.ndent. 

Ap'a Tenancy Act {I I of 1901), 201 — Record 

of Rights — Entry opposed to decision oj competent 
authority — Presumption of correctness. 

Where notwithstauhiiig an order by a competent 
aathority, the entries in the Record of Rights are 
not corrected in accordance with that order, the 
Courts are not bound to presume tluir correct- 
ness for the purposes of section 201 of the Agra 
Tenancy Act. 

Durga Parshad v. Hajari Singh, 11 Ind. Cas. 
no; h A. E. J. 1025; 33 A. 790, di'-tinguished. 

Second appeal against a decree of the 
District Judge, Pilibhit, dated the i8th 
February 1921. 

Mr. Durga Prasad, for the Api)ellant. 

Mr. N. C. Vaisli, for the Respondent. 

JUDGrittENT* — The point raised in this 
appeal is a very short one. This was a suit 
for profits for 1323 to 1325 Fasli and the 
plaintiff claimed profits on a share of 13 J 
biswansis in an eleven bisuoa rnahal. 
The defendant’s contention with which I 
am concerned was, that the recorded share 
of the plaintiff was only one-fourth of 6 
biswansis i-‘j,^'^kackwuHsis out of 20 biswas 
in the years 1323 and 1324 Fasli. The 
First Court, after discussing the whole of the 
evidence, came to the conclusion that the 
plaintiff was entitled to the e.Ntcnt ol the 
share claimed by him and decreed the claim 
for Rs. 227-4-3. The defendant went up 
in appeal, and in discussing the cpicstion 
of the amount of share on which the plaintiff 
was entitled to his profits the learned J udge 
has omitted to consider an order passed by 
the Magistrate and Collector of Pilibhit, 
dated the 17th of September 1915, that is 
to say, in the year 1322 Fasli, holding that 
the plaintiff’s separated share was 134 
biswansis in the eleven hiswa maiial. 1 
have read this judgment and it does so 
hold. I cannot understand how the learned 
Judge has omitted to note this very import- 
ant document, which was clearly mentioned 
in the judgment of the First Court, and has 
come to an opposite conclusion. Under 
these circumstances, the finding of the 
learned Judge in appeal cannot be considered 
final. On behalf of the respon< 1 ents my 


attention was directed to secti.m 20T ot tas 
Tenancy Ad ami the Full Bench case of 
Ditrgi Parshad V. Hajiri Singh (i). That 
case has no application to the present case. 
It was upon the interpretation of the words 
' shall presume ' and has nothing to do 
with the case like tiie present one, where 
notwithstanding an order by a competent 
authority the eiitrics had not been corrected 
soon afterwards. In the present case it is 
admitted that the entries, as they stood in 
the year 1325 Fash, were according to the 
order of the Collector referred to above. 
The mere fact that the official concerned 
waited for more than two years beioie 
correcting the entries in accordance with that 
order does not make the entries as they 
stood correct. If the order had been carried 
out 2->romptly, the entries in the years 1323 
and 1324 Fas// would have been the same as 
in the year 1325 Fasli. I, therefore, allow the 
appeal, set aside the decree of the lower 
Appellate Court and restore that of the 
Court of first instance with costs in all Courts. 
The plaintiff-appellant will make good the 
deficiency of Rs. 5-4 due from the respondent, 
and in case he does it, it will be added to 
his costs recoverable from the respondent. 
He must make good the deficienev within 
a month from this date and after he has 
done so the decree of this Court will be 
prepared. 

N. n. Appeal atioRei, 

(i) iilnil. Cas. id; S A. E. J. 1.2 ; 3". A ' 
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SIIARIK i'. KMI'EROR. 

PESHAWAR JUDICIAL COMMISSIONER’S 
COURT. 

Criminal Appeal No. iq6 of 1922. 

December i6, 1922. 

Present: — Mr. Pipoii, J. C. 

SHARIF— Accused — Appeelant 
versus 

EMPEROR — Respondent. 

Piinal Code (Act X LV of i860), as 300 Excep. 
302, 3f>4, 157 — Culpable homicide not amounting' 

to murder - Wife discovered in flagrante delicto 7 vith 
another man — Provocation, grave ani sudden. 

When a husband finds his wife in flagrante 
delicto with another man, he is deprived of the 
po\yer of self -control by grave and sudden provo- 
cation and if he kills the wife in the heat of the 
moment, his case fails within section 300, Excep- 
tion (i) of the Penal Code, and he is guilty of the 
olfcnce under the first part of section 304 and 
not under section 302 of the Code. Further, there 
is a very s.mall distinction between the actual sight 
of an adulterous act and the realization of evidence 
wiiich completely proves the most recent adultery. 
For instance, the feelings ol a man who has just seen 
his wife's paramour leave her ro mi an 1 whf) finds 
her lying uiked on the bed, must be taken to be 
identical with those of a man who has .seen the 
adultery itself, [p. 993, col. 2; p. 9;^5, cols. i.J 

Criminal appeal from an order of the 
Additional Sessions J udge, Peshawar, dated 
the 6th September 1922. 

Sardar Rjjj Singh, for the Appellant. 

Lala Diwxn Chani, R. S., for the Crown. 

The appellant Sharif, aged 
about 30, his been cony-icted of murdering 
his wife, M usszntm.tf Khair Khaiiam or 
Khair Nishan, aged about 25, on the night 
of the 8th May 1922 and has been sen- 
tenced to transportation for life. 

Ill this case a large number of facts are 
common ground both for the prosecution 
and the defence. It is not denied by the 
accused that he killed his wife on the 
night in question with a chopper, locally 
known as **Toka.*' Them.dical evidence 
shows that the woman hacl received five in- 
juries from this weapon. Two of these 
were on the right side of the neck, one was 
on the upper surface of the right shoulder, 
and another was on the right coll,ir-bone 
and the fifth, which was the most serious of 
all, was on the left side pf tae neck cutting 

63 


through the throat and wind-pipe. The 
latter v/as alone sufficient to cause death. 
In other words, the accused hacked 
his wife to death with a chopper. 
The accused, after committing the 
deed, left the corpse in his house and the 
next morning made his way to his relative 
Nura who was in a village about three miles 
distant. Nura is the son-in-law^ of the 
accused's brother. He took him into his 
coiificleiice and discussed with him the 
question as to whether he should abscond 
to Independent Territory. Nura advised 
him not to do so, and they returned to- 
gether to the village where the accused 
entered his house and opened the door of 
the room in which the body of his wife was 
lying on a charpoy. A blood-stained chop- 
per was found lying near the bed. The 
accused was then taken to the Police Sta- 
tion in custody. It is again common ground 
to the prosecution and the defence that 
the deceased was a woman of disreput- 
able character, who had carried on intrigues 
with more than one person. It is also 
common ground that she had recently 
had an intrigue with Ahmad, a retired 
Military Havildar, who was the sou of 
Malik Fazal, the most influential man in 
the village. Malik Fazal, Lambardar, ac- 
co.npanied the party to the Police vStation. 

All the above facts are admitted and es- 
tiblished. The po.nt at issue betw-een 
tae prosecution and the defence is simply 
this. The prosecution alleges that the 
aeeased killed his wife w^ith premeditation 
and while she was asleep because of his 
knowledge of her intrigue with Ahmad. 
Tae defence alleges that the accused 
found liis wife and Ahmad actually in 
flagrante ddicto and that the accused, 
deprived by this sight of the power of self- 
control by grave and sudden provocation, 
killed her in the heat of the moment. If 
this defence is accepted, the offence would 
be one under the first part of section 304, 
Indian Penal Code, and not under section 
302, Indian Penal Code, for there is a 
consensus of rulings of all Courts, both in 
England and in India, that when a husband 
finds his wife in flagrante delicto with an- 
other man, he is deprived of the power o£ 
self-control by grave and sudden provoca- 
tion. Ahmad, the man mentioned as the 
adulterer, was also seat up for trial fox 
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the oilcuce of criminal trespass under section 
457. Indian Penal Code, and tried simultane- 
ously in the Sessions Court. He has been 
accpiitted. I need not enter in detail into the 
question of his acquittal, as it is perfectly 
clear that, whether or not the accused 
Sharif’s story is to be accepted in vSharif’s 
defence, his bare statement could in no case 
have been sufficient to convict Ahmad of 
an oilence under section 457, Indian Penal 
Code. 

The assessors found that the accused did 
hnd his wife and Ahmad in flagranie delicto. 
TJic learned Additional vSessions Judge- 
disagreed with this view and has given full 
reasons for so disagreeing. He has held 
that the accused killed his wife with 
premeditation and while she was asleep. 
Against the accused’s theory we ha\'e the 
following facts : - 

(1) Discharges from the deceased woman’s 
vagina were taken by the medical officer 
and sent for chemical examination. The 
chemical examination showed that there 
were no traces of semen in them. 

(2) According to the accused's own show- 
ing, he found the door of his house unbolt- 
ed. It is unlikely that the guilty couple 
would not have bolted the door if they 
had been engaged in adultery. 

(3) There was clearly no noise as a re- 
sult of the tragedy. No one in the village 
was alarmed. It is almost impossible that 
if the three persons had been together 
in that room, as alleged by the accused, 
the affair could have hapi^ened so silently. 

(4) The accused's own statement was 
that he had tried to strike Ahmad, but had 
struck his wife in mistake. The medical 
evidence alone is sufficient to defeat 
this contention. Further, it is inconceiv- 
able that if the accused had found Ahmad 
and his wife in flagrante delicto, as alleged, 
Ahmad could have effected his escape so 
easily. Hven if he had succeeded in 
doing so, one would have expected to find 
marks of a struggle upon one or other of 
the two men, and, as I have said before, 
the neighbours would have been alarmed 
by the noise. 

(5) This is perhaps the most important 
point of all against the accused. His relative. 
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Nura, stated in the Sessions Court that when 
the accused first told him the story, 
he did not say that he had found his wife 
and Ahmad in actual adultery. On the 
other hand, before the Committing Magis- 
trate he corroborated the accused. The 
learned Additional Sessions Judge has al- 
luded to the fact that before the Police 
also he did not mention that the accused 
had told him the story that he had 
found the pair in adultery. This state- 
ment before the Police was inadmissible 
in evidence, especially as it was not proved 
by any^ Police evidence to have been actu- 
ally made. I must accept the contention 
of the Counsel for the appellant that it must 
be excluded under section i()2, Criminal 
Procedure Code. It is further pointed 
out that Nura in cross-examination in the 
vSessions Court went back on his statement 
which lu‘ had made in his exaniination-in- 
chief and said that the first statement which 
he had made, that before the Committ- 
ing Magistrate, was to be taken as the 
correct one. 

The above points, no doubt, tell very 
heavily again.st the accused's theory. His 
Counsel admits that his story that he tried 
to strike Ahmad but struck his wife in 
mistake, cannot possibly be sustained. 
Nevertheless, the great point in the accused's 
favour is the nature of the injuries. I 
cannot accept the view of the learned 
Additional Sessions Judge that there could 
have been premeditation. The injuries 
themselves are clearly those inflicted by a 
man in a sudden excess of age. If he had, as 
alleged, killed his wife while she was asleep, 
after a thought-out plan, one blow would 
have been quite sufficient. The whole 
facts of the case seem to me to militate 
against the view of premeditation. An- 
other point which tells, if slightly, in accus- 
ed's favour, is that Malik Fazal, the most 
influential man in the village, had a very 
strong motive for shielding his son Ahmad. 
One cannot be quite sure to what extent 
Nura was acting underhis influence. Never- 
theless, I consider it impossible, in view 
of the silence and secrecy of the deed, that 
it could have occurred, as alleged by the 
accused, at a moment when he had dis- 
covered his wife and Ahmad in flagranie 
delicto within his house. To my mind it 
i$ absolutely clear that the accused acted 
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in a sudden fit of anger, and that this was 
brought about by his having suddenly 
received overwhelming evidence that his 
wife had recently been engaged in adultery. 
It, is perfectly possible, and indeed more 
than probable, that he saw Ahmad leave 
his house, or saw him near it under circum- 
stances which confirmed the suspicions 
which he already entertained. His wife's 
body, when found, was naked, and he 
may have found her lying naked on the 
bed only a moment after he had seen her 
paramour leave the house. This view ex- 
plains every circumstance which has been 
established by the evidence. It explains 
why the door was not bolted, it explains 
why there was no noise, and it also explains 
why the accused made a murderous attack 
on his wife of a character which showed 
him to be almost insane with rage. 1 can 
only accex)t this view as representing the 
true story. It remains to consider whether 
these facts entitle the accused to the bene- 
fit of Exception (i) to section joo, Indian 
Penal Code. It must be admitted that there 
is a very small distinction between the 
actual sight of an adulterous act and the 
realization of evidence winch completely 
proves the most recent adultery. The 
feelings of the man who has just seen his 
wife’s paramour leave her room and who 
finds her lying naked on the bed, must be 
taken to be identical with those of a man 
who has seen the adultery itself. There is 
just this distinction that in the former case 
there may be said to be a very slight in- 
terval for reflection, while the evidence of 
the adultery is assimilated by the injured 
husband. I cannot, however, avoid tak- 
ing the view that in the present case his 
realization of the adultery may have been 
so quick that he cannot be said to have had 
a moment for reflection, and that he 
was, in actual fact, deprived of the power 
of self-control by grave and sudden provo- 
cation. I consider, therefore, that he 
must benefit by Exception (i) to section 300, 
Indian Penal Code, and I reduce the convic- 
tion from one of murder to one of cul- 
pable homicide under the first part of sec- 
tion 304, Indian Penal Code. 

It remains to consider the question of 
sentence. We have a precedent in this 
Province in the judgment of this Court 
published as JudQcial Record (Crifuinal) 


No. 31. In that case a man was sentenced 
to three years' rigorous imprisonment who 
had killed his wife and her paramour when 
together. It was ]:)ointed out in that rul- 
ing that the lives of two human beings had 
been sacrificed, and that in the Bannu 
District, where violent crime is prevalent, 
punishment to be awarded for offences 
of this type ought to be more severe than 
might be necessary elsewhere. In the pre* 
sent case the parties are not Pathans and 
are residents of a comparatively peaceful 
District of Hazara. On the other hand* 
I have already shown that the accused 
did not find his wife, as in the case dealt 
with in Judicial Record No. 31, actually 
in the arms of her paramour, and I take 
this circumstance into consideration. I also 
take into consideration, on the other side, 
the fact that the life of only one person 
has been sacrificed. I consider, therefore, 
that a sentence of three years' rigorous 
imprisonment is appropriate. I, therefore, 
reduce the sentence in this case to one of 
three years' rigorous imprisonment, 

N. K. Sentence reduced. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Criminal Application No. 159 op 1921. 

December 23, 1921. 

Present: — ^Mr. Lyle, A. J. C. 

SAT NARAYAN SINGH— Accused- 
Applicant 
versus 

EMPEROR— Complainant. 

Criminal f'rvc&dHrc Code (Ail V of i8c)8), .5. 435 
— Retthion competent to lower Court — High Court, 
whether should entertain application^ 

Where an apphcaiion can be made in revision to 
a lower Hiv;h Court shotild not, under 

ordinary circumstances, entertain an application 
in revision, unless an application has already been 
made lo rhe lower Court. 

Shaja’{ai Ullah v. Walt Ahmad Khan, 30 A. 
1 16; A. VV. N (iyo8) 25; 3 M.L.T. 124; 7 Cr. L. J 48, 
Emperor V, Kali Charan, A. W. N. (1904) aja 
I Cr. L. J. 914 and Bhuyan Jbdus Sobhan Khan, 
In re, 2 Ind. Cas. SiiO; 13 C. W. N 733; xo Cr. L. J* 
X901 36 C. §43* relied on. 
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Application for revision of an order of 
the District Magistrate, Sultanpur, dated 
the T8th October rg2i. 

Mr. N, C. Duttf for the Applicant, 

The Government Pleader, for the Crown. 

JUDGMENT. — This is an application for 
revision of an order of a District Magistrate 
passed under section 406 of the Code of Cri- 
minal Procedure in appeal from an order 
requiring security to be of good behavior. 
The applicant could have applied for revision 
to the Sessions J udge of Fyzabad but admit- 
tedly he has not done so. It is a sound rule 
that, where an application can be made in 
revision to a lower Court, this Court should not 
under ordinary circumstances entertain an 
application in revision unless an application 
has already been made to the lower Court. 
This is the rule followed both in the Allahabad 
and Calcutta High Courts : Shafaqal Ullah 
v. Wali Ahmad Khan (i), Emperor v. Kali 
Charan (2), Bhuvan Ahdtts Sohlian Kh in. 
In rc (3). There are no extraordinary’ circum- 
stances in the present case which would j uslify 
a departure from this rule, but, as it would 
appear that such applications have been 
leceivedin this Court and as this application 
has already been admitted, 1 have not 
thought it proper to reiect it on that ground 
and I have heard the learned Counsel i(n the 
applicant. He bases iiis application uii two 
grounds, first, that lower Courts have not 
given due weight to tiie evidence j^rodiiad 
on behalf of nis client, and, secondls , that 
the lower Courts were not right intre.tting as 
admissible in evidence the fact that the 
accused had been suspected in certim caj^es 
of burglary. Tlie judgments of loth the 
Courts below show that tliey have carefully 
considered the evidence before coming to a 
decision, and in this application for re^dsion 
I am certainly not prepaiedto go behind the 
view which both the lo^er Cou\ts have taken 
of that evidence. It is true that both the 
Courts below have releried to the statciiicnt 
of the Sub-Inspector that the applicant was 
suspected in certain cases of burglary in 1919, 


(t. no; A. W.X. (I9',S) 25; 5 M U T. 

12.\\ 7 Ct. b. J 4i>. 

(2j .A. W..N (/S04) 2.^2; I Cr b. J.9J4. 

(3) 2 iu.hCas.846; 3^0.643; JjC. VV.N.7531 

JQ Cb b* J. 190. 


1920 and 1921. That statement, as it stands, 
is not admissible in evidence ; but even if we 
reject it there is ample evidence on the record 
to justify the order demanding security. 
The application is rejected. 


N. K. Applizaiicv. rejected. 


ALLAHABAD HIGH COURT. 

CiiiMixAi. Rki''Erfxce No. 113 or 1923. 
l ebriu.ry 21. 1923. 

Present .--—Mr. Justice Kafique. 
PITAM LAL Axi) ANOTiiEk— A pplicants 
versus 

liMPIiROR— Opposite Party. 

Penal Code (Acl XL V of i860), c 352 — Assault 
— Search oj nousc by Police Officer outside hs Circle 
— Assault to prevent ^ earth whether ojjence. 

Inasmuch as a Sub Inspector oi Police has no right 
to cuter or attempt to search a house, which is 
situate outside his Circle, if he does so, no otlence 
is coiiimittcfl if tlie inmates assault him in otuer 
to prevent him from entering the house. 

Critiun:il rclerente na'de l;y the Sessions 
Judge, Bareilly, dated the 20th J^nuaiy 
1923. 

JUDGMENT. — This is a reference by 
the learned Sessions Judge of BaieJly 
recommending the quashing of the convic- 
tion and sentence passed upon Pitam Lai 
and Chokhe Lai. The lattei weie convicted 
under section 352, Indian Penal Code, of 
an assault on a Sub-Inspector and fined 
Rs. 50. It appears that the Sub-Inspector 
wanted to search the house of one Dori 
where the two persons named above also 
lived. They objected and raised their lathfs 
at the Sub Inspector to prevent him from 
entering the house The Sub-Inspector drew 
out his revolver upon whkh Pi*‘am hhl 
and Chokhe Lai stood back and did not| 
oppose tJne Sub-Insp«^ctor. 
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^ The? Su]>-Inspector adrnitteaiv had no 
rijyht to enter or attempt to seaich the house 
of Dori, as Dori\s house was not within 
his Circle. No offence in law was coinn ittcd 
by Pita 111 Lai and Cbokhe Lai, as pointed 
out ly tli^ learned Sessions Jiid.^e. T. 
therefore, accept his reconmiendatioii and 
set aside the conviction and sentence cf 
Pitain Lai and Chokbe T.al. In case the 
fine has been paid it will be refunded I0 
them or if th?}^ arc in Jail thej" vill be 
relea^.ed at once. 

N, K. Convidion quashed. 


PATNA HIGH COURT. 

Crvxn Cniminaj. Keviskn No. i or 1920. 

April T2, 1920. 

Present' — Mr. Jusiice S’mtan Abincd. 
RAMDHARI AHIR and anoiiier— T'r.ai- 
TlONERS 
versur, 

EMPERdR— Oapo.-TTK P*ptv 

Criminal l^i^^udurtiCodc [ Act V of i8g8). s. 195 — 
Sdfi'tion to prubnute — AppeUdte Cow./, powPt cf, 
to take additijvat evidence. 

An Appell'*u* Court acting under section 105 (^0 

the Ciiirinni Procedure Cod:- has ample 
power to c'camiiie any number of witnesses, or to 
take any evideme it thinks fit in order to satisfy 
itself whe^ln t it should or should not i/rant sanction 
or direct die prosecution cf any person, [p. 998, 
col. I.] 

Budhu Lai V. Chaiin Gope 39 Ind, Cas. 465; 21 
C. W. N 269: -25 C. L. J 193; 1 8 Cr. L. J . 407; 44 C. 
8t 6, relied upon. 

Jagdeo Lai v. Ram Lagan Singh, 53 Indi 
Cas. 826; 20 Cr. L. J. 826, distinguished. 

Application against an order of the Dis- 
trict and Sessions Judge, Saran, dated the 
t3th January 1920, reversing that of the 
Mnnsif, Second Court, Chapra, dated the 
22nd July 1919. 

^ Mcssiv. P. K, Scn,S. P. Varma and H. N. 
Sahav, for the Petitioners. 

Mr. Manohar Lai, Assistant Government 
Advocate, for the Crown, 


JUDGMENT.-^llis is an application 
against an order of the Sessions Judge of 
Saran, dated the T3lh January 1020, direct- 
ing the prosecution of the pctiticiiers imdet 
section of the Criminal Prccedure Code, 
for an offence under section 193 of the Indian 
Penal Code. 

The circumstances under which this appli- 
cation has come to be made to this Court 
are as follow^s. 

A certain decree was obtained in the Court 
of the Second Miinsif of Chapra against one 
Umrao Nonia. In execution of that decree 
notices under O. XXI, r, 22 and O. 
XXI, r. 66, were issued. The sale-pro- 
clamation was issued and the sale was held 
in execution of that decree. 

An application was then filed by the son 
of F-mrao Nonia named Ramdhan Nonia 
for the cancellation of all the execution pro- 
ceedings and a declaration that the sale wa.s 
a nullity because those execution proceedings 
were against a dead man and were taken 
fjdudiilently. lie, therefore, applied for sanc- 
tion to prosecute the petitioners under sec- 
tion 193 Indian Penal Code. There were 
also other persons against whom the applica- 
tion for sanction w’as directed, but we are 
not concerned with them in the present appli- 
CMtion. 

The learned Munsif came to the conclu- 
sion that the application should not begrant- 
e ’ and accordingly rejected it. 

All appeal having been preferred against 
that order to the learned Sessions Judge 
under section 195, clause (6), the learned 
Judge retused the application under section 
195 but directed the prosecution of the peti- 
tioners under section 476 of the Code of 
Criminal Procedure. Hence the present 
application to this Court. 

Mr. Sen appearing on behalf of the peti- 
tioners has mainly contended that the Ses- 
sions Judge had no jurisdiction to pass the 
order which he has done after recording fresh 
evidence in the appeal unde^ section 195, 
clause (6), 

It appears that the only witness to prove 
Umrao Nonia^s death before the Munsif was 
Ramdhan Nonia who spoke to his father 
having been dead before the execution pro- 
ceedings In appeal the learned Judge on 
having been informed that the death of 
Unit ao Nonia had been reported at the Than^ 
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where there was an entry in the death regis- 
ter with respect to his death, called for the 
chowkidar who reported the death of Umrao 
Nonia to the Thana, called for the register 
in which there was an entry with respect to 
his death, and also examined the Heud Cons- 
table who had made that entry. 

Mr. Sen contends that the learned Judge 
had no jurisdiction to take this evidence 
It is needless to consider in any detail the 
elaborate arguments which hr has advanced 
in support of this proposition, because in my 
opinion, so far as the law on the point is con- 
cerned, it is determined by the autliorilies. 
The case reported in Budhu Lai v. Chaitu 
Gope (i) is conclusive on the point. This deci- 
sion has been followed in this Court, and it 
seems to me to be too late in the day to con- 
tend that a vSessions J iidge in aT)]x*al exei cis- 
ing his powers under section iqs (U), cannot 
take fresh evidence before granting sanction. 
In my opinion, therefore, the contention of 
Mr. Sen on this poin1 fails. 

He has then contended that on the tacts 
of the present case the learned Sessions 
Judge was not justified in taking the fresh 
evidence: and he relied upon a decision of 
Mr. Jtistice Has in the case of Ja^deo Lai v. 
Ram Lagan Singh (2). It ma^^ be 
noted that that case was under O. XLI, 
r. 27, and it was laid down there by Mr. 
Justice Has that T). XLI, r. 27 of the 
Code of Civil Procedure doe« not provide that 
in order to enable the *^ppellate Court to 
pronounce judgment in favoui of a ]iatt:cu- 
lar part}^ additional evidence may be admit* 
ted in appeal. 11 only provides that where 
it is impossible to pronounce judgment at all 
on the evidence, the Court might admit 
additional evidence. W'hntever may be the 
law under O. XIJ, r. 27, the Court exer- 
cising its powers as an Appellate Court under 
section 195 (6), has got ample powxws to 
examine any number of witnesses, or to “’"ake 
any evidence it thinks fit in order to satisfy 
itself w'hether it should or slionlcl not grant 
sanction, or direct the prosecution of any 
person. It would be lamentable if the Court's 
powers to satisfy itself before granting 
sanction were in the least curtailed. What 
as a matter of fact lias been done in this case 

(1) 39 Ind. Cas. 465; 21 C.W.N. 269; 25 C, L 
T4»3; 18 Cr. L J 497; 44 C. 816, 

(2) 53 Inrl. Cas. 82C; 0. L J. S26. 
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is that the Appeilate Court had the evidence 
of only one witness to prove TJmnio’s death 
beioroit, and he therefore , called further evi- 
denc'e to satisfy itseli whether the statement 
made by the one witness in the case was 
acceptable or not, \Vhether that evidence 
is Miihcient for tlie purpose of coindclion of 
the accused or not is neilher here nor there; 
it will be for the Trial Court ikaa to find out 
wdictLcr it will rely ut)on this cvidenCv\ ret 
ii])on it, and coinict the accused. 

Tlie sole quesliun behue the learned v^es- 
sions Judge was whether llx" bar to the pro- 
secution of the iKditioncrs should he removed 
or not , and having satisfied himscU, as the 
learned Sessions jndge^ lias (hyne, 1 lliink 
this Court ought not to interfere with the 
order that he has passed. 

Tbider these circumstaiiees, 1 discharge 
the Rule and uphold the order of the learned 
Sessions ludgc. 

The learned Assistant Government Advo- 
cate has ashed f'U costs. J decline to 
accede to his prayer. 

z. K, Rule dtschareeci. 


LAHORE HIGH COURT, 

Criminal Rfa'i.sion Case No. 351 of 1922. 
May 8, 1922. 

Present : — Mr. Justice Harrison/ 
ABHULLA AND OTHERS — Convicts - 
Petitioners 
versus 

EMPEROR —Respondent. 

T'unishmevi- - Fine, levy of — Capacity to pay. 
However serious may be the offenct* of whi.li 
an accused person is convicted, a fine .should ni ! 
be imposed which it is wholly impossible for him 
to pay without ruining himself and inflicting 
great hardships upon his family, [p. 999, col. i.] 
The maximum fine to be imposed upon any 
individual should depend in every case upon his 
position in life and should be within his capacity 
to pay, and this more especially because no option 
is allowed under the Penal Code and the liability 
to pay the fine is not terminated by the serving 
of a sentence of imprisonment, [p- Q99» col. /.] 

If the offence is of an aggravated type n sentence 
of imprisonment is more suitable than a fine, [p, 
999» col I.] 
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Petition, under section 439 of Act V of 
1898, for revision of the order of the 
Sessions Judge, Gujranwala, dated the 
3rst October 1921, affirming that of 
the Magistrate, First Class, Gujranwala, 
dated the 2nd September 1921. 

Mr. Zafrullah Khan, foi the Petition- 
ers, 

Sayad Mohsin Shah, for the Re- 
spondent. 

JUDGMENT. — This revision was ad- 
mitted on the question of sentence only. 
Three mochis, Imam Diinfrliiilam Muhammad 
and Abdullah, have been convict(‘d under 
section 323, Indian Penal Code of striking 
Din Muhammad, Sub-Ins])ector, who w\as 
inquiring into a case in their village against 
the son of one of the accused, Abclullali. 
(ffiulam Muhammad hit the Sub-Inspector 
w'ith a stick and the other tw^o struck him 
with their fists, 'fhey lia\'e been .sentenced 
to pay fines of Rs. 100 each or in default to 
uiKlergo rigorous imprisonment foronenif)nth. 
Were it not that the accused are poor menials, 
the sentence w^ould be by no means excessive, 
and Counsel for the Crowm lias contended 
that the gravity of the offence renders it 
necessary to inflict heavy fines, liowwer 
humble may be the circumstance's of the 
accused persons. With this view I cannot 
agree. In my opinion, hcwcv’cr serious 
may be the offence, a fine should not be 
imposed which it is wholly inpossible for the 
accused ])erson to pay without ruiniuL^ him- 
self and inflicting great hardships u])on his 
family, and the maximum fine to be inqxi.sed 
upon any undividual should dejjend in every 
CCS-' upon his ])ositi()ii in life. Amirhi’s 
income in all probability is not more than 
Rs. 20 a month and the lines imposed 
amount to the income of li^x* months of 
each of the accused. I reduce tlie sentences 
to lines of Rs. 20 each and this not be- 
cau.se I do not take a .serious view^ of the 
offence committed but because I consider 
that the fine should be wdtliin tlie capacity 
of the accused to ])ay and this more especial- 
ly because no o])tion is allowed under the 
Penal Code and the liability to ])ay the fine 
is not terminated by the .serving of the sen- 
tence of imprisonment. If the offence is 
f)f an aggravated type, a senleuce of im- 
prisojunent is obviously more suitable than 
a fin(\ 

z. K. Fim redmed. 


PATNA HIGH COURT. 

Criminal Revision Nos, 124 and 132 Tp 
155 OF 1922. 

May l 1922, 

Frcscnl : Justice Adami. 

Maharaja PRATAP UDAI NATH v^AHI 
DEO ANT) ANOTHER — PETITIONERS 
versus 

Bhaiain SUNDE.RBANS KOVM and 

OTHERS OPPO.STTK PARTV, 

Criminal Procedurr Code {Act V of ss. 

1.^5, Dispute concerning land — Delivery of 

possession under decree of Civil Court, effect of — 
Fcitlurc to maintain possession under dccrei — 
Jllii’aliiv -Civil Procedure Code ( Aet T (f lOoS), 
O. XXI rr yy- -Case rcc] airing actual posses- 
sion- Symbol i cat possession, giving of , t [feel of-— 
Chota Nagpur Tenancy Act { VT oj ojoS), s i/\, 
scojyr of -Resumption-- Annulment of inider-innirc, 
A recent delivery of pos.sessioii by a Civil Court 
binds a Criniiiifd Court in a proeeeding under 
section 145 of the Criminal Procedure Code, and 
the CriininaJ Court must uphold that possessipii. 
The failure of a Criiniiial Court to maintain 
.such possession in a ])roceediiig under section 145 
of the Criminal Procedure Code aniount.‘N to an 
error of jurisdiction which vitiates the order <»f the 
Magistrate, [p. looi, cols, i & 2; p. T005, col. 2.J 
Where .symbolical possession is delivered in h 
oa.se ill which actual posses.sion ought to have been 
delivered, the .symbolical posscs.sion will operate 
as actual possession. The dcdivciy of .syniholical 
])os.se.ssion even erroneously o]>eriites as actual 
posse.ssion against the judgment-debtor and his 
representatives. |]). 1003, col. i ] 

Han Mohan Sfiaha y. Babiirali, 2 .\ C 715, 12 

Ind. Dec. (n. S.) 1240 and Govind v. I'^enfnita 
Sasiriiln, 17 M,L. J. 50S. relied upon. 

Section of the Chota Nagpur Teiianc> Ac.t 
provides that any incumbrance created by the 
grantee of a tenure or by any of his .successors, 
without the consent or pennissiou of the giaiitor 
or his snecessors-in-iutcrest, shall he deemed to be 
annulled on the resumption of the tenure by the 
grantor, [p. col. i.] 

The words ‘ ' grantee or any of his successors 
in .section 14 ()f the Chota Nagpur Tenaney Act 
include not merely the suicessors of a grantee 
but also vSiiccccdiug grantees, [p. 10^13. col i.J 
Applications agaiii.st orders passed liy 
the Deputy Magistrate, First Class, (Uimla. 

Messrs. P, C. Mamth, 5 . M. MuUick and 
B. r, Dl\ for the Petitioners. 

]\lessr.s. Imam, Sami, Rai Guru Saruu 
l*rasud, Rai T, N. Sahay and Ancend 
Prasad, for the Opposite Party* 

JUDGMENT. — The thirty-nine ajiplica- 
tions covered hy this judgment are diiecled 
against the orders passed by the Deputy 
Magistrate. Guinla, in the Ranchi District 
ill 41 cases under section 145 of the Criminal 
Procedure Code declaring the second party, 
the prcvsent respondents, to be in possession 
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of the and bakasht lands in dispute in 
39 villages in Pargam Barwe, Chota Nagpur. 
The petitioners, who were the first party 
to the proceedings, are the Maharaja of 
Chota Nagpui and his Manager, Mr. Peppe. 

Tlie history of the Barwe Pargana has 
been given in the judgment of this 
Court in the case of Pratap Vdainaih 
Sahi Deo v. Ganesh Narain Sahi (i) and 
the finding in that case cannot now be 
contested. It has been found that in the 
year 1799 it was established and recognised 
that the Barwe Estate was a dependency 
of the Chota Nagpur Raj, and that the 
Raja of Barwe who in that year was Deo 
Sahi, held a pnrta putradi jagir tenure under 
the Maharaja of Chota Nagpur which was 
resumable by the Maharaja on failure of 
male heirs of the original grantee. In 
1853 Eachminath Sahi Deo, the last of 
the line of the Deo Sahi, died without male 
issue and the Maharaja then resumed the 
tenure. In 1855 the Maharaja made a life 
grant of the pargana to Lai Sahi, excluding, 
however, six villages and increasing the 
rent. Lai Sahi died in i860 and the Maha- 
raja could have then resumed the tenure, 
but, instead, he allowed Raghubir, the son 
of Lai Sahi, to continue to hol-l the tenure. 
On Ragbubir’s death, on the 26th Januaiy 
1914, the Mahnraja instituted a suit for 
resumption of the tenure claiming that 
Raghubir held a grant for the term of his 
life onlv. He ioined as defendants Ganesh, 
the son of Raghubir, and the son of Ganesh 
and also Nibaran Chandra Chatterjee, who 
had obtained a mineral and forest lease 
from Raghubir. The result of that suit 
was that it was declared on appeal to this 
Court, in the judgmental have cited above, 
that Raghubir held a life-tenure only, which 
was resumable on his death. The decree 
cf this Court after declaring the right of the 
Maharaja to resume Barw^e and to 

be put in possession of the whole of the 
pargana directed that he should be put in 
possession thereof by evicting the defend- 
ants. The decree was passed on the 29th 
March 1920. The Maharaja took out exe- 
cution of the decree. In the order-.sheet 
at fiist the direction was that possession 
should be delivered under 0 . XXI, r. 35 

(i) 7oInd. Cas 232; (1921) Pat. 369 


but evidently this was afterwards chang- 
ed, the figures 35 being crossed out and 
the figures 36 substituted theieof. Writs 
for delivery of possession were issued, 
bearing the heading that they were made 
under O. XXI, r. "35, In August 1920 
possession was delivered to Mr, Peppe, 
Manager of the Maharaja, of all the villages 
covered by the decree, not by actual evic- 
tion but by beat of drum and the affixing 
of notices at conspicuous spots in the vil- 
lages. This possession was peacefully 
obtained, but in the year 1921, when the 
Manager of the Maharaja sought to sow 
or cut the crops on the lands which are now 
in dispute, he w?s opposed by the present 
respondents who claimed that tbe^- were 
in possession of those lands under agree- 
ments and leases granted to their predeces- 
sors b}’^ Lai Sahi and earlier holders of the 
Barwe Pargana, 

Their contention was that in respect of 
the zerait and bakasht lands in 25 of the 
villages one Lachmi Singh had held them 
as tenant of the holders of the Barwe Par- 
gana previous to Lai Sahi and that Lai Sahi, 
on consideration of Lachman's services to 
him, executed a document called an ahad- 
nama, wffiich was registered, whereby he 
continued Lachman in his tenancy of the 
lands and settled that the tenancy should 
devolve on the eldest legitimate male heir 
or, failing such heir, on the eldest legitimate 
female member of the family, or, failing a 
female member, on the eldest illegitimate 
male member of the family. Lachman 
died leaving a widow Meghrani, and an 
illegitimate son, Guru Prasad Meghrani 
succeeded Lachman in possession of the 
lands but had a dispute with Guru Prasad 
who rai rd her to restrain her alienation of the 
property. In 1896, probably in settlement of 
the dispute Meghrani leased for hex lifetime 
31 villages to Guru Prasad. Two of these 
villages were not covered by Lai Sahi's 
ahadnama. Guru Pra.sad died in 1911 
and Meghrani Kuer in April 1921. Guiu 
Prasad left two widows, Bhayani Sunder- 
bans Kuer and Ehayani Koilash Kuer 
and these two ladies are the second party 
who dispute lie possession of the Maharaja 
ov^r the lands M^hich they claim to have in 
hrritC'd Ucm their hrslaiid Guru Prasad. 

With regard to the lands in the ollnr 
15 cases the respondents, 2 nd party, based 
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their claim on confirmatory puttas granted 
to them by Lai vSahi and others. 

As I have mentioned above, in iq2I 
there were several criminal cases between 
the parties regarding the possession of the 
lands, culminating in u fracas in which 
Police Officers were severely beaten. The 
Police asked that, as there was likelihood 
of a further breach of the peace, proceed* 
iugs should be taken. Separate jn'oeeedings 
were drawn up in respect of each village 
in which the disputed lands lie. 

It was agreed that all the cases should 
be heard together, and further when the 
parties had each filed documentary evidence 
they declined to give any oral evidence of 
possession, it being agreed that the Maharaja, 
1st party, should get possession of what 
he was entitled to under the decree 
of the High Court. The learned Deputy 
Magistrate remarked in his judgment^ 
that this course was most reasonable, as 
delivery of possession had been given to 
the Maharaja only in 1920, and there had, 
admittedly, been no change of possession 
since then. The Deputy Magistrate de- 
livered one judgment cov^etiug 25 villages 
alleged to be mentioned in the ahidnama 
and 15 other judgments in cases w’hcre the 
2nd party relied on confirmatory p.ittas. 

Now, at first sight, the procedure adopted 
by the Deputy Magistrate on the agreement 
of the parties would seem contraiy to the 
provisions of section 14$, Criminal Pro- 
cedure Code, which requires a decision as 
to actual possession at the date of the order 
or within two months of it without reference 
to the merits of the claims of the parties 
to a right to possess the subject of dispute, 
for it was agreed not to call evidence of 
actual possession. But in these cises it 
seems cl^ar that what the Deputy Magis- 
trate and the parties aimed at was. 
first to find out whether there was juris- 
diction to decide the dispute under section 
145. If it was found that the 2ud party 
were bound by the resumption decree ob- 
tained by the Maharaja shortlv before, 
and that possession of the disputed lands 
was given in execution of the decree, then 
the Deputy Magistrate would have no juris- 
diction to entertain the proceedings under 
section 145, or to decide in favour of the 
2nd party, for it has been held consistently 
that a recent delivery of possession by a 


Civil Court binds a criminal Court in disputes 
as to possession, and the Court must 
uphold that possession. If, on the other 
hand, the Deputy Magistrate was satisfied 
that the 2nd party was not bound by the 
decree and that possession had not been 
delivered to the ist party in execution of 
the decree, then on the admission of the 
parties the second party having been in 
possession up to the date of the supposed 
deliveiy of possession, and there having been 
no change of possession since then, the 
2ii party must be declared to be in 
ajtual possession. 

The learned Deputy Magistrate con- 
sidered the effect of section 14 of the 
Chota Nagpur Tenancy Act, 1908, under 
which the 1st party claimed that the un- 
der-tenures in the disputed lands were 
annulled by the resumption decree; 
he conceded that, if the under-tenures 
had been granted by Raghubir Sahi 
v.hosc j'Xgir tenure had been resumed 
under the decree, section 14 would have 
operated and the under-tenures would have 
been annulled, but he pointed out that the 
ui ler-tenurcs were confirmed by Lai Sahi 
i i iSfio a.iJcr theaA«i;t2W2, and had existed 
from before his time, having been 
o’ot lined bv inheritance and self-acquisition ; 
he held that section 14 would not permit 
the resumption of the under-tenure on the 
resumption of the tenure of Lai Sahi, 
“ wdio had a life-interest and got the 
tenure subject to all the encumbrances 
and under-tenures existing since before 
his time, much less could the resumption 
of Raghubir's life-grant affect it/' 

The learned Deputv Magistrate held 
that the decree would not bind the under- 
tenure-holders, because they were not 
made parties to the suit. He was much 
impressed by the fact that the Maharaja 
joined only one under- tenure-holder as a 
party d fe .d mt, namely, Nibaran Chandra 
Caatterji, who had obtained a forest 
and mineral lease from Raghubir, and 
argued thit the Maharaja uudeistood 
that section 14 alone would not 
help him and that, to get rid of 
an uader-tenure, he must join the under- 
ta iLUc-holder as defendant in the resumption 
suit. He held that the M.iharaja cannot 
11 go b.yond his plaint and claim to dis* 
poisiss the other under-tenure-holders, 
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and that the other under-tenure-holricrs it was necessary co decide whether the 
were vot affected by the decree. lie noticed 2nd partN were bound bv the decree, or 


too that tlie 2nd party were entered as 
under-tenure- ’ olders in the Record of Rights 
finally published in 1909 and that the 
Maharaja had taken steps to have the entry 
CiKered in one case only, arguing that the 
Maharaja if he had any objection against 
the other entries, should have pressed 

it at tlie same time. 

With regard to the delivery of possession 
he was of opinion that, if tlie Maharaja 
was resisted in taking possession, his ])roper 
course was to proceed under rr. 07 and q 8 
of O. XXI, Civil Procedure Code, and 
to go to the Civil Court for an order. 
He held that the dcli\'cry of ])ossession 
under the decree was effected under 

r. of O. XXI and not r. 35, and that, 
as delivery of jiossession under r. 3b 

affects only the parties to tlu‘ suit and not 

a third jiarty, there was no delivery of the 
under-tenures in possession of the respond- 
ents, as they were not ])arties t<’> the decree. 
He then found thal, ev’on if the twa> ladies 
of the 2ud ])a^ty had no right under the 
ahaduama, and their t mire was resnniable, 
the 1st ])arly must establish his claim in 
the Civil Conti. I'inally, he came to a 
finding as to actual possession, namely : 

Lastly, P,xhibit B, judgment of the 
High Court, and Kxhibit Cr, judgment of the 
Deputy Commissioner of Rauclii, show 
that the Bhaiyans are in possession of tlie 
land in dispute. 

This is the only finding as to actual ])os- 
session in the whole judgment. I have 
perused Rxhibit B and J^xhibit J and do 
not find a word in the.m to sliow or even 
hint that the 2nd party WTie in possession. 

1 cannot think that the learned Magistrate 
ever read these two documents. 

The Deputy Magistrate declared the 
2nd party to be in possession in all the 
cases, 

Mr. Manuk, on behalf of the iielitioners 
1st party, argues, firstly, that the Magistrate 
had no jurisdiction to decide the dispute on 
title 111 proceedings under section 145 and 
that the agreement of the parties cannot 
confer jurisdiction. He points out that 
no witnesses were examined on either .side. 

I have pointed out earlier in this judgment 
that, having the Civil Court decree and the 
writ of delivery of possession before him, 


po«?ses.sioii was actually delivered by the 
Civil Court according to law to the ist 
party so as to dispossess the 2nd party. 
The point 1 have to decide is, whether the 
Deputy Magistrate had jurisdiction, 
or exceeded or abused jurisdiction, if he 
had it; in fact, I have to decide whether the 
under-tenures w^ere annulled under section 
1.4 of the Chota Nagpur Tenancy Act and 
the 2nd party were bound by the decree, 
and whether in fact possession of the lands 
was delivered to the 1st party under the 
decree. 

In the first place, the argument of the 
Deputy MagivStrate tliat, because the Maha- 
raja included one nndcr-tenure-holder as 
a party defendant to his suit, it must 
be held tliat other under-tenure-holders 
are not bound, is fallacious. Nibaran 
Chandra Chatterjee held a mining and 
fore.st lease, and “ land whereon a mine 
had been sunk under lawful authority'' 
is ex})ressly excepted from annulment by 
excejitioii (r/) to section i.j. Hence, it 
was necessary to make this gentle- 
man a defendant, r)tlierwise on resump- 
tion liis under-tennre woul continue as 
an eneumbran \\ It is admitted that the 
lease of this land was g anted by Rnghii- 
bir, the tenure-holder for life, whose tenure 
was being resumed, and the argument used 
by .the Alagistrate in the case of the iinder- 
tenures of the 2nd ])arty, that they 
could not be resumed 1 ecause the}" were 
ancient grants, could not appl}" to the 
grant to Nibarjin Cli ndra Chatterjee. 

The mo.st important question is, whether 
section 14 applies to tlie under-tenures in dis- 
pute, and whether they were annulled on the 
passing of the rcsum]>tion decree, for on the 
decision of tliis question dc‘pends the dcci- 
sif>n whether ])ossession of the lands was 
delivered to the ist party so as to put 
them in such possession as to oust the juris- 
diction of the Court in proceeding under 
.secion 145, Criminal Procedure Code. 

Mr. Hasan Imam shows that up to 1853 
there had been a long line of tenure-holders, 
and between 185-^ and 1855 there was a 
resumption by tlie Maharaja and then in 
1855 a grant to Lai Sahi. He argues that| 
when in t86o Lai Sahi executed the ahad^ 
mma it was therein stated that Lachnian's 
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Under-tenure was continued, showing that 
the under-tenure had been granted fioni 
before Lai Sahi’s time l^y some previ<ms 
tenure-holder, so that the under-tennu'S 
are of long standing and of uncertain orij .in. 
The answer to this is, I think, that when on 
Lachminath's death the Maharaja resumed 
the jagir tenure, all vsnb-tenures created by 
the previous jagirdars were annulled and 
became void, and not merely voidable. 
I am supported in this view by the judgment 
of their Iyordshi]js of th(‘ Privy Council in 
Beni Pershnd Kocri v. Ditdlmath Rov (2). 
The ahadnama granted by Lai vSahi reail^’ 
was a new grant of an under-tenure l)y the 
new tenure-holder, but even were it not. and 
the under-tenures were granted by a previ- 
ous tenure-holder and even if it were shown 
that ])revious to the enactment of the Chota 
Nagpur Tenancy Act in 1908, no ])rovisions 
similar to section 14 existed, the words of 
section 14 as it now stands are clear and 
plain to the effect that an>‘ encumbrance 
created hy the grantee or any of Ins succes- 
sors, without the consent and ])erniission 
of the grantor or his successors-in-interest 
shall be deemed to be anntilled cm the 
resuJiiption of the tenure by tlie grantor. 
Mr. Hassan Imam contends that the 
section does not lay down that ;in under- 
tenure granted by a prior grantee of the 
tenure is to ])e annulled by the resum])tion 
of the tenure of a new grantee. In fact his 
argument is that, on the resumption of the 
life-tenure of Raghubir, only under-tenures 
granted by Raghubir or at most by his 
immediate predecessor. Lai Sahi. can be 
annulled. If this argument were to be 
accejited the words “ grantor or his successor- 
in-interest'’ and “ the grantee or an}’ of his 
successors” would be meaningless. The 
words ” grantee or any of his successors” 
clearly mean ” succeeding grantees, ” and 
under-tenures whether created by Deo 
Sahi’s direct heirs or by Lai Sahi or Raghu- 
bir who successively held the tenures, 
would be annulled on resuin])tion by the 
Maharaja after Raghubir’s death. Then 
Mr. Hassan Imam points to llie words ‘'with- 
out the consent or })ermission of the graiitor 
or his successor” and urges that it was 


(2) ao 1 A. 2t6; 4 C. W. N. 274; 27 C. 156; 7 Sar. 
r. C. I4 lud. Dee. (N. s.) 103 (P. C.) 


for the Mahaiaja to prove that no consent 
or permission was given. The onus of 
proving a negative could not be laid on the 
Maharaja ; in cases such as these the likeli^ 
hood is that the grantor would have no 
knowledge of the transfers and grants 
made by the tenure- holder. It is nowhere 
shown that consent or permis.sion was 
giv(‘n. 

It is next argued that Raghubir did not 
hold under a grant butmerelvby indulg- 
ence and that the annulment of the under- 
tenure should have been made at the 
time oi T^al Sabi’s death, and after that 
section 14 could not apply to the iinder- 
1 enure. The answer to that is that this 
Court has held thal Raglmbir held a tenure 
for life which was resuinabic, and so 
section Kj will apply. The argument 
tha^ it can never have been intended that 
an under- tenure which had existed from 
before the grant to J.,al Sahi should be liable 
to annulment, as this would be a hardship, 
can be met by the answer thal if the tinder*^ 
tejiiire had been granted by Deo vSahi him- 
self. and Deo Sahi’s family had held in direct 
succession n]> to i()2() and then failed in 
the male line, under section 14 any under- 
tenure granted in th(^ first instance by Deo 
vSahi and held by the iinder-teiiure-holders 
in succession u]) to 1920 would be annulled 
under section 14 in spite of the fact that 
the under-tenure had been in the family 
for S(' long a time. 

There ivS nothing to show that the under- 
tenure, which Lai Sahi stated in the aJiad^ 
nama of i860, had existed previously under 
the ])revions grantee of the tenure, was 
in any way recognised by the Mahc.raja 
betwx^en 1853 and 1855 or that it was treated 
as otherwise than anniilled when the 
Maharaja in 1853 resumed the tenure. 

The very fact that Lai vSahi and the under- 
tenurc-holders fcaind it necessary that an 
ahadnama or confirmatory patta should be 
executed to contiiiue tl}c sub-tenancy which 
had been granted by Deo Sahi or one of his 
successors clearly sliow\s, in my opinion^ 
that the parties to the ahadnama and padas 
recognised that on the resumption in i8 %3 
the under- tenure had been annulled, and 
that it was in the power of Lai S^hi to 
refuse to recognise it. As the ahadnama 
shows, Lachman had performed sorhe good 
service for Lab Sabi and it was for that 
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reason that the latter agreed to execute 
the deed. The ahadnama and the patia 
were new grants. Deo Sahi or any of his 
successors could not create an under- 
tenure to exceed in duration the subsistence 
of their own tenure. Even though section 
14 of the Chota Nagpur Tenancy Act 
had not been enacted in i860, when the 
tenure held by Deo Sahi’s line ended, any 
sub-tenure created by him or his successors 
must necessarily come to an end too. 

Now, if the grant of the sub-tenure was 
by Lai Sahi, who had a life-interest, he 
could not grant the sub-tenure to exceed 
the period of his life, and when he died the 
sub-tenure came to an end. Raghubir, 
Jiis successor, wa.s allowed to continue as 
tenure-holder by indulgence \\ith a 
life-interest and. without a fresh grant, 
he recognised the sub-tenure but had no 
power to give that recognition effect be- 
yond the period of his life. Furthermore, 
at the time of his death, section 14 expressly 
provided that on resumption of the tenures 
all sub-tenures granted by the grantee of the 
tenure whom he succeeded should be deem- 
ed to be annulled. 

However we look at it, whether we treat 
the under-tenure as first granted by one of 
the tenure-holders previous to Lai S hi, 
or whether it is held that the grantor was 
Lai Sahi, section 14 will apply. 

I must hold that by the decree of this 
Court in ig2o the under-tenures claimed by 
the respondents 2nd party were annulled 
under section 14 of the Act, an 1 that the 
3nd party were bound by the decree 
to that extent. The argument put fo ward 
by the Deputy Magistrate that tney were 
not bound because they were not made 
parties to the resumption suit cannot stand, 
and I have pointed out that the reasons 
stated by the Magistrate are fallacious. 

The learned Magistrate seemed to think 
that, because the 2nd party were entered 
in the Record of Rights finally published 
n 1909 as under-tenure-hoiders and the 
Maharaja did not put in any objecdon to 
those entries but only objected to the entrj^ 
of Raghubir as holding a pulvj, pidradi 
interest, and succeeded in having that entry 
changed to a life^interest, the Maharaja 
must be held to have acquiesced in the claim 


of the 2nd party to be under tenure- 
holders, and he was precluded from annul- 
ling their under-tenures. The Maharaja's 
conduct would show no such intent. Raghu- 
bir was still alive in iQog and during his life 
could grant any ui d ;r-tenures he liked, 
and the Maharaja knowing that these under- 
tenures would be annulled on the expiry 
of Raghubir's life-interest had no good rea 
son to object at that time to the entries 
ill the Record of Rights while to allow the 
entry of a putra putradi Jagir in favour of 
Raghubir would have the effect of prevent- 
ing resumption of the tenure. 

Having found that the unJer-tenures 
of the 2nd party were annulled by the 
resumption decree, it remains to be decided 
whether the Maharaja, 1st party, obtained 
delivery of possession of the disputed 
lands under the decree. It is argued that 
the order-sheet in the execution proceedings 
show« that it was directed that possession 
shoiiU be delivered under r. 36 of O. 
XXI, that is to say, symbolical possession 
should be given which would not operate 
as actual possession against third persons 
who were not parties to the decree. Under 
r. 35 actual delivery is eiven by eviction 
of the person bound bv the decree if he re- 
fuses to vacate It is plain that at first the 
order of the Subordinate Judge was that 
possession should be delivered under r 3.*^, 
and in fact the writs were drawn up 
under r. 35 as shown by their heading, but 
afterwards the figures in the order-sheet 
were altered to r. 36 and possessio > was 
delivered in the manner prescribed in 
r. 36. 

Now r. 36 refers to “immoveabh property 
in tb." occupancy of a tenant or other 
person entitled to occapy the same and 
not bound by the decree 

It can hardly be '^aid that after the 
decree for resumption the 2nd party, 
uuder-tenure-holders, were entitled to occupy 
the lands and were not bound by the decree, 
having in view the provisions of section 14. 
This was a case in which actual possession 
should have been delivered, but by reason 
of the size of Ihe Barwe Pargana and the 
mullitudc of villages ard tinder-ltrinc? is 
would have been well nigh impcssirle 
to give actual pcssesicn hv cvicticn. The 
High Courts of Calcutta and Madias, Hari 
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Mohan Shaha v Baburali (3) and Govind 
V. Venkata Sastruln (4), in dealing with 
questions of limitation have held that wheie 
symbolical possession is delivered in a case 
where actual possession ought to have been 
delivered the symbolical possession will ope* 
rate as actual possession. The delivery of 
symbolical possession even erroneously 
operates as actual possession against the 
udgment-debtor and his representatives. 

The 2nd party were bound by the decree, 
as they were affected by it under section 14, 
and as pointed out by Chapman, J., 
in Bhikhia Jha v. Brij Bchari Singh (5) in 
regard to O. XXT, rr. 100 and loi, the 
word “judgment-debtor’* will include a 
representative of the judgment-debtor, 
the word “representative” being taken 
to mean all persons who are bound by the 
decree. I need only refer to the cases 
of Juggohundhu Mukerjec v. Ram Chundcr 
By sack (6) and Juggobundkii Mi tier v. 
Purnannnd Gossami (7). 

I would hold then that at the time de- 
livery of possession was given, the cfiicer 
of the Court who delivered possession was 
acting under writs described as being issued 
under r. 35, though the only possible 
means of delivery of possession over such 
a large area as the whole of the zerait and 
bakashi lands of the Barwe Pargana was 
by beat of drum and the posting of notices 
as described in r. 36, and that, as the 
2nd party were bound by the decree, the 
possession so given had the same effect 
as actual possession. This possession being 
possession delivered under the decree of 
the Civil Court, took away the jurisdiction 
of the Deputy Magistrate to eu cr'.ain 
proceedings under section 145 and declaie 
the 2nd party to be in possession. 

It has been necessary to deal with the 
questions raised in this case at great length 


(3) 24 C 715; 12 Ind Dec. (N. s.) 1246. 

(4 17M.D. J.598. 

(5) 42 Ind. Cas. 526; 2 P. L. J. 478; i P. I.. W. 
685. 

W 5 C. 584; 5 C .L. R. 54S; 3 Shomeh. R. 6Sj 
2 Ind. Dec. (n s ) ^ 79 . 

(7) lO C. 530J d lad, Dec. (n. s.) 350 (F, B.). 


and to enter into topics which would usually 
be quite foreign to proceedings under sec- 
tion 145, but it has been essentially neces- 
sary to find whether actual possession 
was given to the ist party by the Civil 
Court and for that purpose to decide 
whether the 2nd party were bound by the 
decree. 

The Deputy Magistrate having found that 
possession of the disputed lands had not 
been delivered to the ist party, examined 
no witnesses to prove that the 2nd party 
w’ere in possession, but in each of his 
judgments mentions ceitain documents on 
which he based his finding as to the 2nd 
party’s possession. 

So far as I can see, none of these documents 
proved possession at the time of the order 
or within two months of it. The Record of 
Rights was finally published in 1909, when, 
there is no question, the end party were 
in povssession, and the Maharaja had no 
reason to question their possession, and I 
have already pointed out that the two 
documents, Exhibits B and J , contain no 
finding or proof of the 2nd party’s pos- 
session. Rent receipts relied on in some 
of the cases show possession up to 1915 
only. According to the Police reports on 
which the proceedings started, it appears 
just before the proceedings started the 
1st party were in possession seeking to 
cultivate the lands. Having no evidence 
as to possession at the time of the order or 
within two months, the Magistrate had 
really no jurisdiction to come to a find- 
ing that the 2nd party were in possession. 

He relied on the agreement between 
the parties and the admission that there 
had l)een no change of possession since 
the delivery of possession by the Civil 
Court. The parties cannot confer on the 
Court by their agreement jurisdiction 
which it otherwise does not possess. 

The failure to maintain possession 
delivered by the Civil Court under its 
decree amounts to an error of jurisdiction 
which vitiates the order of the Deputy 
Magistrate. I accordingly set aside the or- 
der in all the proceedings covered by thiji 
judgment. 
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Tilt, uaddy which has been attached by 
the 01 deroi the Court will now be released 
from attachment. 


[ 19^3 


I^ang Bahui/uf' v Knnm'nt, 6* Iiid. Cas. 868; 

Cr. I/. J . 708 ; 2 P, Jv. T. 2^7, Emperor v. Abdul 
Laiif, 26 A. 530 ; A. W. N. (190*1) 94; i Cr. J. 
338, reiered to. 


Application, under section 526, Criminal 
Procedure Code, for transfer of the case, 
Rule made absolute. pejiding in the Court of the Magistrate, 
1st Class, I^yallpur, from the lyyallpur 
District to some other District. 


Mr. C. Sevan Pciman, for the Petitioner. 
Mr. bes Raj SawJmv, Public Prosecutor, 
for tiie ResT)ondent. 


LAHORE HIGH COURT. 

Ml.-^'EIvhANKOUvS CkIMINAL APPLICATIOK 
No. 84 OF 1922. 

November 3, 1922. 

Present: — Mr. Justice Broadway. 
vSARDARI LAD — Accused — Petitioner 
versus 

EMPEROR — Respondent. 

Criminal Procedure Code {Act V of 1898), .■?« 
^26 — Transfer of case —Grounds for transfer. 

It is of i^araiiiouut importance that persons 
arraigned before the Courts should have confi- 
dence in the impartiality of those Courts and if 
a person has reasonable cause to apprehend that 
the Court before whom he is being tried is not 
completely free from bias a transfer should be 
directed, [p. 1007, col. i.] 

Where the Public Prosecutor of a District was 
virtually the complainant in a case and the pro- 
ceedings had been instituted under the orders of 
the Additional District Magistrate, who w'us 
himself a witness in the case as was another Magis- 
trate who was subordinate to him, and the Trying 
Magistrate who was on friendly terms with the 
Additional District Magistrate had shown an 
undue desire to expedite the trial and had refused 
an adjournment when it should have been granted; 

Held, that the apprehension of the accused 
that he would not obtam a complete, fair and 
impartial trial in the district, could not under 
the circumstances be called unreasonable and that 
the case should be transferred to some other Dis- 
trict for trial, [p. 1008, cols, i &: 2.] 

Bans Gopal Pande v. Emperor, 24 Ind. Cas. 
951 ; I O L. J. 271 r 15 Cr. L. J. Srilal 

Chamaria v. Emperor, 45 Ind. Cas. 680; 19 Cr. h, 
T. 632, Kali Charan Ghose v. Emperor, 33 C. 1183! 
3 C, L. J. 637 ; 10 C. W. N. 793 ; 3 Cr.'t. J. 477, 


ORDER. — Pioceedin^s were instituted on 
t'!,: nth {illy 1922 against Sardaii Lai, 
Viikil, and three others under sections 
ihi ji6, Indian Penal Code. These proceed- 
ings Were commenced under the orders 
of the Oiliciating Distict Magistrate of 
Ly allpur who acted on information given 
to hin; }>y the Public Prosecutor. 

’!'iic cast, was taken up by Mjlik Allai 
Bak.sli, Magistrate, Eirst Class, and the 
lOtli July 1922 was fixed for hearing. On 
that date Sardari l^al appeared, but the 
Police reported that the other three persons 
complained against had absconded. 

As stated above, the complaint had been 
instituted on the nth July 1922, so that the 
Police had not had much time in which 
to get the other three persons served. Sar- 
dari Lai applied to the Magistrate under 
section 52(1 (8), Criminal Procedure Code, 
for an adjournment in order to enable him 
to move the superior Courts for a trans- 
fer. The Magistrate, however, proceeded to 
record evidence as to the absconding of 
the other three persons and recorded an 
order expressing himself as satisfied that 
the .said persons were absconding, and that 
proceedings against them should be taken 
under section 512, Criminal Procedure 
Code. He then examined some of the pro- 
secution witnesses and adjourned the case 
to the 25th July 1922 for the remaining 
prosecution evidence. 

Sardari Lai then moved this Court under 
section 526, Criminal Procedure Code, on 
the 2ist July 1922 and the learned Chief 
Justice issued notice and ordered further 
proceeding? to be stayed. 
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On the 25th July 1922 Sardari Dal liied 
a copy of the High Court’s order and asked 
for a stay of proceedings in accordance 
therewith. 

In spite of the dehnite direction that fur- 
ther proceedings were to be stayed the pro- 
secution sought to get the Magistrate to 
continue the examination of the prose- 
cution witnesses, but this the Magistrate 
very properly refused to do. In 
the application for transfer the peti- 
tioner has assigned many reasons for appre- 
hending that he would not receive a fair 
and impartial trial in the Dyallpur 1 )istrict. 
The Magistrate lias traversed these reasons 
so far as he is personally concerned, but 
Mr. Pelman for the petitioner lias contended 
that the atmosphere in Dyallpur is such 
as gives his client grave apprehension that 
he will not receive impartial justice in that 
District. 

Now, it has been repeatedly held by the 
various High Courts that it is of paramount 
im])ortance that persons arraigned before 
the Courts should have confidence in the 
impartiality of those Courts, and if a person 
has reasonable cause to apprehend that 
the Court before whom he is being tried 
is not completely free from bias a transfei 
should be directed. It appears that the 
permanent District Magistrate of Dyallpur 
has now returned and the petitioner is 
wilhng to be tried by that officer. The 
District Magistrate concerned, however, 
does not wish to deal with the case on the 
ground that he is greatly pressed with other 
important work. 

The gentleman who was officiating as 
District Magistrate in July 1922 and who 
directed the institution of these proceedings, 
is still attached to the Dy allpur District 
as Additional District Magistrate. He is on 
friendly terms with the Trying Magistrate 
and the other Magistrates of the District — 
a very excellent state of affairs — and the 
petitioner is convinced that this case has 
formed the subject of discussion at various 
social gatherings and functions. 

The question is, whether the apprehensions 
held by the petitioner are reasonable. As 
to this the first point for consideration 
is the procedure adopted by the Magis- 
trate on the 19th July 1922 when the case 
first came up for hearing. 


Out of four persons complained of tlie 
petitioner alone appeared. The Police liad 
had only eight days in which to seaicb 
for the other three, and yet it was considered 
necessary to proceed with the case. Now 
the witnesses for the prosecution, I am 
told by the Public Prosecutor, were members 
of the Bar and Magistrates. It is obvious 
that they are not of the stamp of persons 
who could be ‘'got at'* by the defence. 
It was extremely improbable that the three 
other persons had really absconded so as 
to render their apprehension within a rea- 
sonable time unlikely. The record shows 
that one of them put in an appearance 
on the 25th July 1922. In these circum- 
stances, 1 consider the Magistrate acted 
ill-advisedly in not adjourning the case when 
requested to do so by the petitioner. 

Again, it appears that the petitioner was 
served with processor! the 13th July 1922. 
vSome c nversation took place between 
him an i the Magistrate relating to tin?, 
likelihood of the case being heard on the 
I9tli July. This is apparent from an 
order of the Magistrate dated 19th July 
1922. 

The petitioner apparently understood that 
in the absence of all the persons complain- 
ed against an adjournment would be granted. 
The Magistrate records that he made no 
such promise. I am prepared to acce2)t 
the Magistrate’s view of the conversation, 
but it cannot be denied that tlie petitioner 
may have, in good fait]!, understood differ- 
ently. 

That the late officiating District Magis- 
trate has taken a keen interest in the Crusq 
seems also to be indisputable. He is ah.o 
a witness in the case. 

In Buns Gopal Pundc v. Empeior (tV 
a transfer to another district was consider: 
ed necessary when the proceedings against 
au accused were initiated under the orders 
of a District Magistrate, and one of the im- 
portant witnesses for the prosecution was 
a Deputy Magistrate of the same district. 

In Kali Charan Ghosc v. Emperor (2) 
it was held that a transfer was advisable it 
the actions of a Judicial Officer, though 

(1) 24 Inch Cas. 951 ; I O. L. J . 271 r 15 Ct. D J, 
543 - 

(2) 33 C. II83 5 3C. D. W. N. 763 ; 

3 Cr. It. J. 477. 
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susceptible of explanation and traceable 
to a superior sense of duty, are calculated 
to create in the mind of the accused on 
apprehension that he may not have an 
impartial trial. In Maclial v. Mairii 
(3) it was pointed out that in matters of 
this kind the law has regard not so much 
to the motives wliich might be said to bias 
the Judge as to the susceptibihtics ol the 
litigant parties, and that where there 
is anything in the case likely to create in 
the mind of the accused a reasonalhc 
apprehension that he may not have an im- 
partial trial, the case should be trans- 
ferred. Wnat is reasonable '' must, 
of course, depend on the degree of intelli- 
gence of the accused. Again, in the present 
case it is alleged that the petiticner intends 
to summon the Trying Magistrate as a 
witness in connection with certain conversa- 
tions between him and other Magistrates 
relating to the case, and in tin per or v. 
Abdul Latif (4) this was considered a good 
ground for transfer. In Snlal Cknmana 
w. Emperor (5) and Rang Bahadur SiUgn v. 
Kariman (6), however, it was pointed out 
that before a transfer could be made on tins 
ground it must first be ascertained that the 
Magistrate was in a position to give some 
evidence directly bearing on the case, and 1 
am, therefore, not pressed wtth tins point, 
as it has not bem made clear tiuii the 
Magistrate in question can give any evidenee 
tnat has any hearing on the guilt or inuo 
cence of the petitioner. Taere can be no 
doubt that this case has created somewhat 
of a stir in Lyallpur. The Pubdc Prosecu- 
tor of die District is virtually the coiiiidain- 
ant; the present Additional llislrict iUagis- 
trate ordered the institution oi the proceed- 
ing, he is himself a witness as also i:^ another 
Magistrate who acts under his orders, i he 
Trying Magistr;ite's action in proceeding 
with the case ontiie 19th July 1922 was ill- 
advised and indicated a desire to ex- 
pedite proceedings, which, though hLdiiy 
commendable ui most cases, rniglit well 


have created a suspicion in the mind of the 
petitioner that he was influenced by the 
fact that the then DivStrict Magistrate was 
taking an interest in the case. I am unable 
to hold that there was any real justification 
iv'r taking proceedings under section 512, 
Criminal Procedure Code, as against the 
other three persons. The time taken by the 
Police was only eight days and, as has been 
stated above, one of the other persons ap- 
peared in Court on the 25th J nl y 1922. 1 hat 

something of the kind would occur should 
have been anticipated by the Magistrate, 
and it was obvious that all the evidence 
would have to be taken over again. 

In all these circumstances, I am of opin- 
ion that the petitioner's apprehension 
that he will not obtain that complete, fair 
and impartial trial that he is entitled to 
must he regarded as not unreasonable. 

Ill saying this 1 must not be taken to 
be casting any reflections on the integ- 
rity and good laith of the Magistrate. I 
have no doubt that lie would hold the 
scales ev^eiily and come to a decision in the 
case solely on the evidence that would be 
lead before him, but regard must he had 
t) the susceptibilities of the accused and liis 
apprehensions must be given due weight to. 

tie has no objection to being tried by 
the District Magistrate, but as that officer 
li.r- not time to take i p the case, I traris- 
fjrtlas case to the DiSinct Magistrate of 
vSaeikdinpiira who may deal with the case 
hiniSLlt, or make it Ovcr t .r trial lo one 
of tile MagistraUs in his district, 
z. K. 

Petition i 

Cuu transferred. 


(3) 2Z Ind. Cas. 980; 10 N. h, R. 15; 15 Cr. h. 
T. 196. 

(4) 3& A. 530 ; A. W, N. (i9'-<4) 9^1 ; I Cr L. J. 


^ (5\ 45 Ind. Cas. 680 ; 19 Cr. L. J. 633 
(6) 03 lad, Cas. 868 ; 23 Ci. 1<. J , '/08 ’ . 1’, 
T- ^97- 
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PESHAWAR JUDICIAL COMMISSIONER’S 
COURT. 

Civil, Revision Petition No. 138 of 1922. 

February 16, 1923. 

Present : — Mr. Pipon, J. C. 

AKHI — Plaintiff — Petitioner 
versus 

HAZRATGUE and another — 
Defendants — Respondents. 

Civil PvocvduYc Code (Act V of 1908), 5. ii, 
Expl. I F, O. I T, f. 2 — ''Might and ought to have 
been made ground of attack or defence/* meaning of 
•^Suit for possession as proprietor — Suhse.fuent 
suit as heir whether barred — Res judicata, <]ucs~ 
ti m of — Revision whether compeieni . 

If a plaintiff has two alternate capacities upon 
which to rest his claim he must disclose both these 
capacities, provided that they “might and 
ought’' to be made grounds of attack within tlie 
meaning of section ii, blxplanation IV of the 
Civil Procedure Code. [p. ion, col. e ] 

Umraohi v. Ihmmathi, 54 Ind Cas. 200. 
Guddappa v. Tirkappa, 25 B. 189, 2 Bom. L R. 
872, Kameswar Pershad Rajkumari Ruttan 

Koer, 20 C. y<), 19 1. xV. 234; () Sar. P. C. J. 241; 
10 Ind Dec. (N. s ) 53 (P. C.) and Kamachi 
Animal v. Agtlandammal , (> M. 334, 2 Ind. Dec. 
(n. s.) 513, relied on. 

'W^'liere a person fir.st sues for jjossession a.s a 
proprietor and after the suit is dismissed sues 
again as an heir to the original owner, the 
question whether he can or cannot bring the se- 
cond suit, <lepeiids upon (i) whether he could have 
based his former suit on the same cause of action, 
and (2) whether he ought to have so based it. In 
the first case he can escape from the operation of 
section xi and O. II, r. 2, of the Civil Pre^- 
cedurc Code, if he can show that he was, when 
he instituted the first suit, actually unaware 
of his second cause of action. In the second 
ease he can similarly escape, if he can .show that 
he could not unite his two cau.ses of action in a 
single suit without inconsistency and confusion, 
[p. joii, eol. 2.1 

An application for revision should not be enter- 
tained upon the question of res jiidica'a, unless 
the decision is so maiiifestly illegal and inequit- 
able as to amount to a miscarriage of justice, [p. 
loii, col. I.] 

Petition for revision of an order of 
the Divisional Judge, Peshawar, dated the 
23rd February 1922, by which the defend- 
euts -respondents' appeal was accepted 
and the plaintiff-petitioner's suit dis- 
missed with costs. 

Dala Gokal Chand Dliaimn, for the Peti- 
tioner. 

Mehta Manga! Sain, for the Respondents. 
JUDGMENT. --The material facts are 
these : — 

Oa the 7th October 1920, plaintiff 
brought a suit for possession of a house 
against the persons in occupation, Hazrat- 

64 
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gill and Faizgul. The suit was brought in the 
form of one for ejectment of tenants and was 
valued at Rs. 18 or one year's alleged 
rent. The defendants resisted the suit on 
the ground that they were themselves 
landlords and that the plaintiff had no 
interest. The plaintiff based liis own claim 
to be landlord on an unregistered deed of 
sale covering both the site and the mate- 
rials of the house, executed in his favour 
on the gth of January 1920 for Rs. 120 
by one Imam vSadiii. This person's name 
is various^ given in the record as Irnam 
Sadin, Mohammad Sadin and Imamdin. 
His correct name appears to be Imam 
vSadiii. This man is the son of Gul v^adin. 
Gul Sadin had married the daughter of Meh- 
ram. Mehram was the uncle of the plaintiff. 
An issue was framed as to whether the 
site and the materials of the house 
were the property of the plaintiff. The 
first witness produced by the plaintiff 
was Imam Sadin. the alleged vendor of the 
house. Imam Sadin supported the sa^c 
and also remarked that the plaintiff was 
the nepdicw and heir of the original owner 
Mehram. After the oral evidence had 
been concluded the plaintiff filed a cojiy 
of the House Enumeration Regislei 
of the village showing the hou&e as owned 
by his uncle Mehram. He appears in so do- 
ing; to have alleged that he was in any case 
entitled to succeed to the house as the 
heir of Mehram. The Muiisif held that 
the sale-deed was inadmissible in evidence 
as uiircei^lcred and that the plaintiff could 
not }>io\’e his alleged purchase. As regards 
file copy of the House Enumeration Register 
filed by the plaintiff the Munsif remarked 
that “the mere filing of a copy of khana- 
shumari does not show anything unless 
plaintiff prov^es that he is the descendant 
or inheritor of the person whose name is 
given in the khuna milkiyut of the khana- 
shumari. Accordingly, this khana- 
shumari, Q:VQ:\x\i it be admitted in evidence; 
does not help the plaintiff." On this find- 
ing the suit was dismissed on the 20th of 
December 1920. The plaintiff lodged no 
appeal against the dismissal of the suit; but 
on the 2|tli of January 1921 he institut- 
ed a second suit for possession of 
the same house against four persons Imam 
Sadin, the alleged vendor, Khaistaghul, from 
whom he alleged he had purchase 
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the mortgagee rights in the house and the 
two previous defendants, Hazratgul and 
Faizgul, who were in occupation and who 
set up a rival title as landlords. The 
plaintiff in this case based his title to 
be landlord on the ground of inheritance 
from Mehrain, the alleged original owner. 
He also referred to his purchase from Imam 
Sadin and added that he had purchased 
the mortgagee rights from Khaistagul. 
The suit in this case was valued for pur- 
poses of Court -fee and jurisdiction at 
Rs. 100 which purported to be the market- 
value. 

The claim was admitted by Imam Sadin 
and Khaistagiil but contested by Hazratgul 
and Faizgul. They alleged that the suit 
had been under-valued for purposes of 
jurisdiction and Court-fee and that the 
plaintiff's title as against them had already 
been judicially decided and was a res judicata 
by the first siiit. The same Munsif, who 
had decided the first suit, heard the second 
suit and held (i) that the vsuit was res judi- 
cata of the former suit and (2) that the 
suit had not been under-valued for purposes 
of jurisdiction and Court -fee. The finding 
on this point recites: As to Issue No. 2 
the defendants have proved nothing. It is 
decided against the defendants Nos. 3 and 4." 
The suit was dismissed accordingly on the 
14th of February 1921. The plaintiff appeal- 
ed to the District Judge to whose Court an 
appeal lay, as the value of the suit for pur- 
poses of jurisdiction was Rs. 100 only. 
On the 27th of May 1921 the District Judge 
overruled the finding that the claim of the 
plaintiff was res judicata for the former 
suit and remanded the case for re-trial 
on its merits under O. XLI, r. 23. The 
presiding Officer of the First Court had 
meanwhile been changed and the suit 
came up for hearing before a different 
Munsif. This Munsif framed an issue on 
the question of the valuation of the 
property for the purposes of Court-fee 
and had a local enquiry made under section 
9 of the Court-Fees Act, As a result of this 
inquiry, the suit was re-valued at Rs. 162 
and Court-fee was paid accordingly. On 
the 14th of November 1921 the Munsif 
decreed the claim of the plaintiff for pos- 
session, holding that Mehram was the ori- 
ginal owner of the house, that plaintiff 


tigas 

was his heir, and that Hazratgul and Faiz- 
gul could not show adverse proprietary 
possession. Against this decree Khais- 
tagul and Faizgul appealed. As the suit 
had been re-valued at Rs. 162 the appeal 
now lay to the Court of the Divisional 
Judge. The learned Divisional Judge held 
that lie was not bound by the finding of 
the District Judge in the former appeal on 
the question of res judicata^ inasmuch as the 
value of the suit being Rs. 100, the decision 
of the appeal by the Distict Judge was 
ultra vires. He, therefore, re-considered 
the question of res judicata and held that 
the claim of the plaintiff was barred as 
res judicata as held by the Munsif on the 
14th of February ig2i. He accordingly 
accepted the apjieal and dismissed the suit. 
Against this order a petition for revision 
has been lodged in this Court by the 
plaintiff. 

The first contention set up by the peti- 
tioner is, that the Divisional Judge had no 
jurisdiction to entertain the appeal. It is 
argued that the Munsif who tried the se- 
cond suit had come to a definite finding on 
the question of valuation and that that find- 
ing was not overruled by the District J udge 
on the first appeal. It is argued that the 
second Munsif had no authority tore-open the 
question of valuation and that, therefore, the 
enhancement of the value from Rs. 100 to 
i()2 was illegal and could confer no juris- 
diction upon the Divisional Judge. It is 
certainly not clear why the second Munsif 
should have re-valued the suit. He did 
so obviously on the question of Court -fee 
and not upon that of jurisdiction. The 
jurisdiction of that Court extended up 
to Rs. 500 and it is tolerably clear 
that the Munsif had no idea at the 
time that, by enhancing the valuation, 
he would thereby modify the course of 
appeal. I think, however, for a number 
of reasons that it is not necessary for me 
in these revision al proceedings to deal 
furtlier with the question. The jurisdic- 
tion of the Divisional Judge to entertain 
the appeal was not challenged at the time 
by the plaintiffs and under section ix of 
the Suits Valuation Act, I am not ob- 
liged to consider the question of jurisdiction 
of the Divisional Judge. It is clear again 
that the suit had been under -valued, for 
Iht corsideiution for the sale^deed produced 
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by plaintiff himself was Rs. 120. The find - 
ing of the first Munsif in this respect seems 
to have been based upon a misconception 
of the duty of the Court in respect of Court- 
fee. Again, it may be argued that the only 
point decided by the District Judge on 
appeal was that of res judicata, and that in 
remanding the case for re-decision upon 
its merits he left it open to the Trial Court 
to decide all other issues except that which 
the Appellate Court had specifically decided. 
I do not propose to enter further into this 
question, as interference on revision is dis- 
cretional and I see no reason to regard 
the appeal as having been decided by the 
Divisional Court without jurisdiction. 

The contention set up is that the Divi- 
sional Court has wrongly decided that the 
second suit was res judicata. There are author- 
ities for the view that a wrong decision 
upon the question of res judicata is a material 
irregularity sufficient to open the door 
for revision. There are also rulings to the 
effect that such a decision, even if wrong, 
is not material irregularity within the mean- 
ing of section 84 (i) {a) of the North-Western 
Frontier Province Daw and Justice Re- 
gulation. It is to be noted that sub-clause 
(b) of the same section which allows a re- 
vision upon an important question of law 
or custom does not apply to the present 
case which is an unclasscd suit of less than 
Rs. 200 in value. My owu view upon this 
question is, that an application for revision 
should not be entertained upon the question 
of res judicata unless that decision is so mani- 
festly illegal and inequitable as to amount to 
a miscarriage of justice. It will be neces- 
sary, therefore, for me to consider to a certain 
extent the justice of the finding of the Di- 
visional Court in this respect. I find myself 
in entire agreement with the view taken by 
the learned Divisional Judge. Great stress 
has been laid by the learned Counsel for the 
petitioner upon the ruling published as 
Chiragh Din v. Nizam Din (i), which is 
quoted as being exactly parallel to 
the present case. There is certainly a 
parallel. In that case it was held that 
a person who had set up a title as a vendee 
might subsequently sue in the capacity of 
an heir. It is, however, extremely doubtful 
if the whole course of reasoning adopted 

(4) 55 P. R, 19071 65 P. D. R. 1908; 96 P. W. R* 


by the learned Judges in that case is sound 
in law. It was argued that Explanation 
2 of section 13, Civil Procedure Code, 
did not override the main provisions of the 
section which refer to a plaintiff litigating 
under the same title. I hardly think, 
however, that it can be seriously denied 
that if a plaintiff sets up a title as a pro- 
prietor and if he has two alternate capa- 
cities upon which to rest such a title, he 
must disclose both those two capacities, 
provided that they might and ought 
to have been made grounds of attack."' 
The following rulings appear to me to 
support this view : — 

Umraobi v. Himmathi (2), Guddappa v. 
Tirkappa (3), Kameswar Pershad v. Raj- 
kumari Ruttan Koer (4), Kamatchi Ammal 
V. Agilandammal (5). 

From all these rulings it appears to me 
perfectly clear that the question as to whe- 
ther a plaintiff can or cannot bring a second 
suit depends upon whether (i) he could 
have based his former suit upon the same ’ 
cause of action and (2) whether he ought 
to have so based it. In the first case he can 
escape from the operation of section ii 
and from 0 . II, r. 2, if he can show that 
he was, when he instituted the first suit, 
actually unaware of his second cause of 
action. In the second case he can simi- 
larly escape from the operation of those 
sections if he can show that he could not 
unite his two causes of action in a . single 
suit without inconsistency and confusion. 
We have, therefore, in the present case 
three points to determine, (a) whether the 
plaintiff in the first suit did actually put 
forward his alleged claim as an heir as a 
basis for his suit, (6) whether, if he did not, 
he was unaware at the time that he could 
also claim as an heir, and (c) whether, 
although he knew of this second cause of 
action as an heir, he was nevertheless 
unable to combine it with his cause of 
action as a vendee without inconsistency 
and confusion. 


(i) 54 Ind. Cas. 200. 

(a) 25 B. 189; 2 Bom. D. R. 872 

C. 79; 19 I* A. 234; 6 Sar P. C. J 
Dec. (N. s.) 53 (P- C.). 
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To take these points in order: 

'(«) There is certainly something to be said 
for the view that the plaintiff, although he did 
not in his plaint sue as an heir of Meliraiii, 
nevertheless attempted during the hearing 
of that suit to base his claim on such a 
“title and that his contention was adjudi- 
cated upon and rejected. It would be 
difficult, how^ever, in my opinion to press 
this aspect of the case too far, as the Muiisif 
himself regarded the plaintiff s allegation 
of inheritance as a belated one. 

As regards (&), it is contended by the learn- 
ed Counsel for the petitioner that he was 
utterly unaware when he lodged his first 
suit that Mehrani was the original owner 
of the house. I cannot accept this contention. 
To. begin with, the plaintiff knew perfect^ 
well that Mehram was his uncle and that 
he was Mehram ‘s heir. The transaction 
which he made with Imam Sadin was clearly 
collusive and speculative. Imam Sadin 
was out of possession and was a relative of 
the plaintifi. Their idea clearly was that 
the plaintiff would have a better title to 
oust the persons in possession if he could 
come forward with a title as a vendee. I 
do not believe for a moment that the plain- 
tiff was in any way unaware of such rights 
«is he afterwards alleged to have held in 
the hou.se. In fact, Imam vSadin's own title 
seems to have rested purely on the fact 
that he was Mehram’s son-in-law. 
So far as one can see, the plaintiff merely 
concealed his claim -to succeed as an heir 
to Mehrani in the first instance, because 
he had a mistaken idea that a title-deed by 
sale (though it was an obviously worthless 
document) would put him in a better posi- 
tion to sue. 

As regards (c ) , I am unable to understand 
the contention that the jdaiiitiff was in any 
way debarred from uniting his two causes 
of action as inconsistent or confusing. 
Even in the second suit he did actually 
combine the two causes of action. He still 
alleged that he was a purchaser of Imam 
Sadin and he let it to he understood 
that Imam vSadin had somehow obtained 
possession of the house, because Imam 
Sadin’s father was the son-in-law 
of Mehram. He also followed this 
up by the contention that Imam 
Sadin’^s father had erected the buildings, 
kow, he could perfectly well have sued. 
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in the first instance, by alleging (i) that he 
was the heir of Mehram and that Mehram's 
estate devolved upon him, (2) that if Imafti 
Sadin contended that he had received the 
house in gift from Mehram and was owner 
of the building, he could nevertheless 
show a title bv sale from Imam Sadin. So 
far as I can see, the second suit was nothing 
more or less than an attempt to revive 
the same suit in a different form. The 
whole question really at issue between thi; 
parties was whether the proprietary title 
to the Jiousc* vt.'sted in ]fiaintiff's family 
or in that of the occupants, Khaistagul and 
Faizgul. If it vested in plaintiff's family 
at all, it could only do so, because Mehram 
had been the original owner. So far as the 
defendants were concerned, it was immaterial 
wdiether tlje house came directly to plain- 
tiff from Mehram or w^hether it had passed 
through the stage of being gifted to and 
re-built by Imam Sadin s father and then 
re-conveyed to the plaintiff. I consider, 
therefore, that the Divisional Judge was 
perfectly right in holding that the first 
suit operated as res judicata to bar tl)e se- 
cond. I have alr(‘ady said that even if the 
finding was wrong 1 should not interfere 
on revision unless it was so manifestly 
illegal and inequitable as to amount to a 
miscarriage of justice. In the present case 
there is, therefore, not the slightest ground 
for me to interfere u])on revision. This appli- 
cation is dismissed with costs. 

N. K. Application dismissed. 


ALLAHABAD HIDE COURT. 

Second Cjvie ArpEAi< No. 125 oe 1923. 
b'ebruary 12, 1923. 

Present : — Justice Sir P. C. Banerji, Kt. 
E kNSl DHAR — Defendant — Appeeeant 
versus 

Lila SHAM LADD- -PE AiNTiKK— 
Respondent. 

Civil Procedure Code [Act V of 190$), 5, 
Pccrce againU asi^ets of deceased debtor — Assets^ dt* 
tachmeni of — Objection by reversioner under 0 ,X X 7 *. 

58 — Reversioner no party to suit or execution 
proceedings — Objection allowed — Suit by decree* 
holder to make assets liable in execution^ main* 
lain ability of. 
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Where a creditor obtains a decree agaimt, and 
attaches the assets of, a judgment-debtor who 
has since dietl, and a reversioner, who was neither 
a party to the suit nor to the execution proceedings, 
prefers oh jeetioUvS under O, XXI, r. 58 of the Civil 
Procediire Ct)de, which objections are allowed, 
the decree-holder is entitled to bring a suit for 
declaration that the assets of the deceased debtor 
are liable to attachment and sale in the execution 
of the decree ; such a suit is not barred by section 
47 of the Civil Procedure Code. 

vSecond appeal against a decree of the 
Subordinate Judge, Meerut, dated the 
nth of October J()22. 

Messrs. Janki Prasad and - 4 . P. Pandya, 
for the Appellant. 

JUDGMENT. — In 1113^ judgment there is 
no force in this a])peal. vShani Lai was 
the creditor of one Ram vSarup under a 
bond. After the death of Ram Sarup 
his assets were taken possession of b3" one 
Piarcy Lai. Sham Lai brought a suit on 
the basis of the b<^nd (which was a simple 
bond) against Piarey Lai, and obtained 
u decree which directed the amount of it 
to be realised from the assets of Ram Sarnp, 
in the hands of Piarey Lai. After the 
passing of the decree the present appellant, 
Bansidliar, brought a suit against Piaiey 
Lai claiming the property of Ram Sarup 
on the allegation that he was the revensioner 
to the estate of Ram Sarup and that Piarcy 
Lai had no right to it. The matter was 
compromised and u decree was obtained by 
Bansidliar against Piarey Lai. After obtain- 
ing this decree Bansidliar preferred a claim 
to the Court in which the decree obtained 
by vSham Lai was in course of execution 
and by which the properci’ had been attached 
for the recovery of the amount of the decree. 
This objection purported to be one under 
O XXL r. 5N of the Code of Civil Procedure, 
so that it was an objection by a third party 
chirping the ])roperty rdtached by the 
decree- bolder. His objection was allowed 
and , therefore, the present suit v/as instituted 
by Sham Lai, the decree-holder, for a declara- 
tion that the property attached by him 
wa,s liable to attacluueut and sale as part 
of the assets of Ram Sarup. The claim has 
been decreed b}^ both the Courts below, and 
the property being admittedly the property 
of Ram Sarup and the debt in respect of 
which the decree has been obtained by 
Sham Lai being a debt due by Ram Sjrup, 


the assets were liable. In thijS appeal 
it is contended that, after the objection of 
Bansidhar had been granted by the Execu- 
tion Court, the only remedy of the dectee- 
holder was to appeal against that Otder 
and not to bring a suit to estabKsh his 
right. 

This contention is, in my opinion, without 
force. The appellant, Bansidhar, was no 
party to the suit in which the decree ia 
favour of Sham Lai was passed. Execution 
of that decree had not been taken out 
against him, and he himself came to the 
Court opposing attachment of the property 
as a third party who was interested in the 
property. As I have said above, he purported 
to make his application under r. 58 of O. 
XXI. The proceedings between Sham Lai antj 
Bansidhar were not proceedings under sec- 
tion 47 of the Code of Civil Procedure, 
because he was neither a party to the decree 
nor a part>" to the execution proceedings. 
Therefore, the only remedy of Sham Lal^ 
the decree-holder, was to bring the present 
suit for a declaration of his right as against 
Bansidhar, and this declaration has been 
granted to him by the Courts below. Those 
Courts, in my opinion, were right and the 
present suit is not barred by section 47 
of the Code of Civil Procedure. I dismiss 
the appeal. 

M. A. A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Skconi) Civil. Appeal No. 700 1921. 

February 9, 1923. 

Present : — Mr. J ustice R3^es and Mr, J ustice 
Gokul Prasad. 

SHEO NANDAN AND ANOTHER— PLAIN' 
TiFPs — A ppellants 
versus 

MUNNI AND OTHERS — DEFENDANTS — 
Respondents. 

Hindu Law — MitaksUara — Inheritance — Father* $ 
hisier's great-grandson, 

A’ father's sister's great-grandson of the pfopp^tti|$ 
s not a bhinna gotra sapindin aud cannot Vj&rit 
his property. 
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Second appeal from a decree of the Addi- 
tional Subordinate Judge, Banda, dated 
the .17th February 1921. 

Mr. U. 5 . Bajpai, for the Appellants. 

Mr. K, N, Laghate, for the Respondents. 

pjBQmm • — The only question which 
arises in this appeal is, whether the plaintiff 
is a heritable bhinm gotra sapinda of the 
deceased Digga. The plaintiff is the great- 
grandson of Musammat Sahaisi, the sister 
of Digga^s father, Khem Raj. The defend- 
ants are the mortgagees in possession and 
the suit is one for redemption of the mort- 
gage. The First Court had held that the 
plaintiff was a bhinm gotra sapinda who 
could inherit the property of Digga and 
decreed the claim for redemption. On 
appeal the lower Appellate Court has held 
that the plaintiff was not such a bhinna 
gotra sapinda as could inherit the property 
of Digga and has on this finding dismissed 
the claim. The plaintiff comes here in 
second appeal. It is quite clear that his 
telationship is not such as would entitle 
him to inherit the estate of Digga, deceased, 
'{see Sarvadhikari's Hindu Daw of Inherit- 
ance, Second Edition, page 592). We have 
not been referred to any authority to the 
contrary, and all the authorities which we 
could lay our bands on are against the 
plaintiff-appellant. This appeal, therefore, 
fails and is dismissed with costs. 

M, A. A. Appeal dismissed. 


CALCUTTA mOH COURT. 

, Civil, Rui,e No. 579 OR 1922. 
August 16, 1922. 

. Present: — J ustice Sir Asutosh Mookerj ee, 
Kt., and Mr. Justice Rankin. 
HARIHAR DAS CHOWDHURY and 
Defendants Nos. i to 5 — Peti- 
tioners 
vetsus 

RAJ KUMAR MUKHERJEE and 
others —Defendants— Opposite Parties. 
- mi Amm CMi CowU 


CASKS. 


(XII of 1887), s. 12 — Valuation of the original 
suit,** meaning of — Plaintiff s valuation oj suit not 
challenged in Trial Court — Appeal, forum o/. 

**Thc value of the original suit,” in section 21 
of the Bengal Civil Courts Act, means the valuation 
as made by the plaintiff subject to such amend- 
ment as may have been made under the orders 
of the Trial Court, [p. 1016, col. i.] 

Ni mony Singh v. Jagabandhu Roy^ 23 C. 
536; 12 Ind. Dec. (N. S.) 357, Abdur Rashid v. 
Qudratunnissa Bibi, 57 Ind. Cas. 134; 18 A. 
L. J. 741; 2 XJ. P. D. R. (A) 316: Badrunnissa 
Bihiv. Shanker Lal,4<^ Ind. Cas. 687; 17 A. L. J. 
266; 41 A. 384, Bandiram Mooherjec v. Puma 
Chandra Roy, 43 Ind. Cas. 758; 45 C. 926; 27 C. 
D. J. 1 15, referred to. 

Although, ordinarily, the valuation of a suit, 
as made by the plaintiff, is to be accept^ d, the 
plaintiff is not at liberty to make an arbitrary 
valuation with a view to alter the forum, either 
of the trial of the suit or the adjudication of the 
appeal. The valuation as made by the plaintiff 
may be challenged either by the Court of its own 
motion or by the defendant In cither event, 
there is a determination of the question oi valua- 
tion. [p. 1016, col. I.} 

Ijjatulla Bhuvan v. Chandra Mohan Banerjee^ 
6C.L. J.255;34C.954; II C.W.N. 1183 (P. B.), 
relied on. 

Where the valuation of a suit as stated hv the 
plaintiff in his plaint is not challenged either 
by the Court of its own motion or by the defend- 
ant and the trial proceeds on the assumption 
that the valuation made by the plaintiff is correct, 
it is not open to the defendant, after he has been 
defeated in the Trial Court, to seek to change the 
forum of appeal by the assertion that the suit 
was under-valued. The forum of appeal at this 
stage must be determined with reference to the 
valuation as set out in the plaint, [p. 1016, col. 2.] 

Rule against the order of the Subordinate 
Judge, First Court, 24-Parganas. 

Babu Dwarkanaih Chakraverty (with him 
Babus Kali Kinkar Chakraverty and Rotna- 
prasad Mookerjee), for the Petitioner 
I obtained this Rule on the opposite part}' 
to show cause why I should not be allowed 
to lodge an appeal in the High Court against 
the decree of the Subordinate Judge in a 
suit for redemption which was valued by 
the plaintiffs for purposes of jurisdiction 
at Rs. 3,600 only. My contention is that, 
as the real value of the subject-matter of 
the suit is more than Rs. 5,000, the appeal 
from the decision in the suit should lie to 
the High Court and not to the Court of the 
District Judge. Refers to section 8 of the 
Suits Valuation Act and section 21 of the 
Bengal Civil Courts Act. 

Babu Rupendra Kumar Mitter, for the 
Opposite Party.— No objection as to valua- 
tion was taken in the Trial Court and no 
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issue was raised on the point. It was 
open to the defendants in the Trial Court 
to challenge the plaintiff's valuation of 
the suit. If on such objection it was 
found that the suit was really under- 
valued, the consequences described in 0 . VII, 
r. II (6), of the Code of Civil Procedure would 
have followed. But, as there was no objec- 
tion to the plaintiff's valuation of the suit 
either by the defendant or at the instance of 
the Court, before the conclusion of the trial 
of the suit in the Court of first instance, 
the value of the subject-matter of the liti- 
gation must be taken to have been fixed 
by agreement of the parties. After the 
conclusion of the trial in the Court of first 
instance it is too late for the defendant to 
raise any objection to the valuation of the 
suit. The forum of an appeal cannot be 
altered in the way in which it is sought to 
be done in the present case. Section 21. 
of the Bengal Civil Courts Act, does not 
warrant any such procedure. The expression 

value of the original suit " in that 
section does not mean the true value of the 
suit irrespective of what had happened 
in the Trial Court. When a suit has reached 
its appellate stage, its value for purposes 
of jurisdiction must, be taken to be fixed. 
At this stage the valuation cannot be chal- 
lenged with a view to change the forum oi 
the appeal. 

The value of a redemption-suit for pur- 
poses of jurisdiction is not the value of the 
whole fee-simple but only of the interest 
which the mortgagee was claiming. The 
proper valuation for such a suit is, therefore, 
the amount of the principal mortgage-money 
and not the market -value of the property 
mortgaged. However that might be, un- 
less there is fraudulent under-valuation 
the value put by the plaintiff in his 
plaint for purposes of jurisdiction is the 
value of the suit within the meaning of 
section 21 of the Bengal Civil Courts Act. 

Babu Kali Kinkar Chakraverty in reply: — 

In suits for redemption of mortgages the 
valuation for purposes of jurisdiction and 
Court-fee is not the same. Refers to Nga Tun 
Bum V. MiKye{j), Amrita v. Shamji (2). 
The mere fact that the trial in the original 
Court proceeded on the assumption that the 

(1) 8 Ind. Cas. 464; i U. B. R. (1910;) ir>; 4 
Bur. L. T. 226. 

(2) 13 B. 489; 7 Ind. Dec, (n, s .) 325, 


valuation of the suit as put by the plaintiff 
in his plaint was correct, cannot for ever 
preclude me from showing that that valua- 
tion was inadequate. If on the face of 
the record and upon the admission of the 
parties it is apparent that the value of the 
subject-matter of the suit is more than 
Rs. 5,000, the appeal lies to the High Court 
and not to the Court of the District J udgej 
Here no further investigation is necessary 
to arrive at a decision as to the proper valua- 
tion of the suit. For the purposes of section 
21 of the Bengal Civil CourtsAct, *'the value 
of the suit" means the real value of the 
subject-matter of the litigation. 

JUDGMENT. — We are invited in this 
Rule to allow the defendants in the Court 
below to lodge an appeal in this Court 
against the decree of the Subordinate J udge 
in a suit for redemption which was valued 
at Rs. 3,600 by the plaintiffs for purposes 
of jurisdiction. The petitioners contend 
that the real value of the subject-matter 
of the litigation exceeds Rs. 5,000 and thaft, 
consequently, the appeal from the decision 
of the Subordinate Judge lies to the High 
Court and not to the Court of the District 
Judge. We are of opinion that this conten- 
tion is not well founded. 

Section 20 of the Bengal Civil Courts Act, 
1887, provides that an appeal from a decree 
or order of a District Judge or Additional 
Judge shall lie to the High Court ; section 21 
then provides that, save as aforesaid, an 
appeal from a decree or order of a Subordi- 
nate Judge shall lie to the District Judge 
where the value of the original suit in which, 
or in any proceeding arising out of which, 
the decree or order was made, did not exceed 
five thousand rupees, and to the High Court 
in any other case. The determination of 
the question raised by the petitioners de- 
pends upon the construction of the expres- 
sion * the value of the original suit ' which 
finds a place in section 21. For this pur- 
pose, a reference to the provisions of the 
Code of Civil Procedure on the subject of 
the valuation of suits is necessary. 

Order VII, r. I, Civil Procedure Code, pro- 
vides that the plaint shall contain among 
others the following particulars; namely, a 
statement of the value of the subject-matter 
of the suit for the purpose of jurisdiction 
and of Court-fees, so far as the case admits 
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This implies that the value of the subject- 
matter of tile suit for pur])oses of jurisdiction 
may not in ever^^ case be identical with 
the value of the vsubject- matter of the suit 
for ])urposcs of Court-fees. This is made 
clear by section 8 of the Suits Valuation 
Act, vvhic'h ])rovicles that, except in the cases 
specified therein, the value as determined 
for the compxitation of Court-fees and the 
value for iuir])oses of jurisdiction shall be 
the same. Consequently, tlie clnty is cast 
upon the ptaintifTs, in the lirsl instance to 
value the subject-matter of the suit for the 
two -fold purpose, of jurisdiction and of 
Court-fees. His valuation, however, is 
not final, for, as was ruled by a Full Bench 
of this Court in Jjjatulla Bhuyanx. Chandra 
Mohan Bancvjcc (j), although ordinarily 
the valuation as made by the i)laintiff is to 
be accepted, the plaintiff is not at liberty 
to make an arbitrary valuation with a view 
to alter the forum, either of the trial of the 
suit or the adjudication of the appeal. The 
valuation as made by the plaintiff may be 
challenged either by the Court of its own 
motion or by the defendant. In cither 
event, there is a determination of the question 
of valuation. If, on such investigation, 
it transpires that the subject-matter of the 
suit has been under-valued or over-valued, 
the Court ma\^ call upon the plaintiff to 
amend the valuation of the suit. If the 
plaintiff does not carry out tlie order of 
the Court, the consequence described in 
O. VII, r. 1 1, follows. That rule provides that 
where the relief claimed is under -valued 
and the plaintiff on being required by the 
Court to correct the valuation within the 
time to be fixed by the Court fails to do so, 
the plaint shall be rejected. This, then, is 
the penalty for persistence in under- valuation. 
If the order of the Court is carried out, the 
statement of valuation for purposes of juris- 
diction or Court-fees or both, is amended, 
and the amended valuation thereupon be- 
comes the valuation of tlie suit. Wc are 
of opinion that, when section 2 1 of the Bengal 
Civil Courts Act refers to the value of the 
original suit, the reference is to the valuation 
as made hy the plaintiff subject to such 
amendment as may have been made under 
the orders of the Trial Court :Nihnony Siny^ 

J.255; 34 C 954; 3:1 C. W. N, 1183 


V. Ja^ahandltu Boy (4}, Ahauv Rashid v. 
Qndralunnissa Bihi (5), Badruiinissa Bihi 
V. Shankcr Lai (fi), Bandiram Mookerjee 
V. Puma Chandra Rov (7). Wc are unable 
to hold tliat the Lc-gislatiire intended that 
the expression ‘ the value of the original 
suit ’ in section 2 X means the real value 
of the subject-matter of the original suit, 
r^\gardless of wdi at may have happened in the 
Trial Court. Before tlie appellate stage is 
reached, the suit must already have been 
tried and the value of the suit fixed either 
by agreement of parties or on adjudication 
by tlie Court, In the case before us, the 
plaintiff stated that the value of the sub- 
ject-matter of the suit for purposes of juris- 
diction, as also of Court-fees, was Rs. 3, boo. 
Tf)e defendants did not challenge this state- 
ment and the trial proceeded on the assump- 
tion that the valuation made by the plaintiffs 
was correct. It is after the defendants 
have been defeated that they now seek to 
change the forum of appeal by the assertion 
that the value of the sul)ject- matter of the suit 
exceeds Rs. 10,000 : in ether words, that if 
the suit had been ])iopcrly valued, the appeal 
would have lain to this Court and not to 
the Court of the District Judge. We are 
of opinion that thev should not be per- 
mitted to take recourse to such a procedure. 

In the view^ we take, it is needless to iii- 
vcf^tigate at tljis stage how the value of 
the subject-matter of a suit for redemption 
.should be determined for the purpose of 
jurisdiction of the Court. There is some 
divergence of Judicial opinion on the sub- 
ject, as appears from the decisions in Mana 
Vikrama, Zamorin Maharaja Bahadur of 
Calicul V. Surya Narayana Bhaiia (8), 
Knhair Sin/'li v. Atma Ram (q), Rupchund 
Khcmchnnd w Baloant Narayan (loh 
AmrUa Shamji (2), Ramchandra hvha 
Salhc V. fanardan Apaji (ii), Maun;; Kyc.w 
Dun V. Maun;:Kyaw {12), K gal mi Baw v 

• 

(.p 2;; C. 12 Ind. Dec. fN. S.) 337. 

(5) 37 Ind. Cas. 1^4; A. L. J. 7li; 2 TJ. P. 
],. R. '(A) 3m. 

(()) 4c) Ind. Cas. 687; 17 A. E. J. 266; 41 A. 

384. 

(7) 4Uad. Cas. 758; 45 C. 926; 27 C. L. J. 115* 

(8) 5 M. 284; 2 Ind. Dec. (N. s.) 19B. 

(9) 5 A. 332; A. W. N. (1883) 47: 3 Ind. Dec. 
(N. s.) 318. 

(10) II B. 591; 6 Ind. Dec, (n S.^ 389, 

(11) 14 b.'iq: 7 Ind. Bee. (n. s ) 4,71. 

(12) I E, B R. 9b. 



:oi7 


VoKyil IN&TAN 

HABIB KHAN V, FID A HUSAIN KHAN. 

Mi Kyc^ (i). The judgment ot Midimoocl, 
J., in Amanai Bcgam v. Bhajcm Lai fi;;), 
indicates that in all suits for redemption 
the value of the subject -matter of the suit 
for purposes of juri^/Uctioii may not be 
identical with the value of the subject-matter 
of the suit for pnrjioses of payniciit of (.\mrt- 
fees. The later decision of the Allahabad 
High Court in Kcdar Singh v. Malahadal 
Singh (i^) seems, how^ever, to enunciate 
the rule in an inehustic lorni, namely, that 
in the case of a suit for redemption 
of a mortgage the value for purposes of 
jurisdiction is the amount of the principal 
mortgage -monev and not the market-value 
of the property mortgaged. We arc not 
now called upon to decide this cjuestion, 
for the forum of appeal at this stage must 
be determined by reference to the valua- 
tion as set out in the plaint ; that forum 
is the Court of the District Judge. 

The result is that this Rule is discharged 
with costs, two gold moJmrs. 

B. N. & N. K. Rule discharged. 

(J3) 8 A. 438; A. W. N. (T8y()) 146; 5 Ind. 

Der. (N. S.) 217. 

^14) I Ind. Cas. 703; 33 A, 44; 5 A. H. J. 713; 

A. W. N. (10' -8) .70. 


ALLAHABAD HIGH COURT. 

vSecond Civil Appeai, No. 4<5 iq2j. 
February 'd, 192;; 

Present : — Mr. Justice Ry /es ard Mr. Justice 
(rokul Prasa^h 

HABIB KH.^N -Defendant- - Appki.- 

LANT 

versus 

FIDA. PIUSAIN khan and another— 
Pl aintiffs — Respond k n , 

Agra Tenancy Act {11 of igoi), s. iq8 — Suit 
by landlord for rent — Payment <w good, faith to 
third person pleaded- Third person made party to 
suit — Decision against third partv — Civil smt by 
third party whether bar ed — Appeal, second — Find' 
ing, based on mistake of fact, whether binding. 

If in a .suit by the landlord for arrears of rent, 
the tenant pleads payment in good faith to a 
third person, and upon that person being made 
a party to the suit, the suit is decided against him, 


CASB& 


such a decision does not preclude the laticr from 
establishing his title in a Civil Court, fp. i<n/;, col. 

A finding by the lower Court which is based 
on a mistake of fact does not bind the High Court 
in second appeal, [p. i(3i8, col. i.] 

i^econd Appeal from a decree of ti.« 
Subordinate Judge, Azamgturb, dated 
the 22nd December 1920. 

Mr. Kumuda Prasad, for the Appellant. 

Mr. Mukhlar Ahmad, for the Rcspoiwients. 

JUDGMENT.— The facts out of which 
this appeal arises are as follows :—Fida 
Husain Khan, Madar Baksh and Muhammad 
Ali were co-sharers of the village in suit. 
Madar Baksh and Muhammad Ali sold, 
their shares to Musammat Saidmmissa, 
who was the predecessor-in-title of Habib 
Khan, defendant No. i. They became 
ex-proprietary tenants of their sty. 'fhey 
relinquished their rights, and Bangur, de- 
fendant No. 2, became non-occupancy tenant 
of the plots in suit. In proceedings under 
section 36 of the Land Revenue Act it was 
decided that certain plots, including the 
plots in suit, were in the exclusive possession 
of Musammat Saidunnissa Bibi, under a 
partition of sir land in those proceedings. 
Subsequently, Habib Khan sued Bangur 
for the whole of the rent of the two plots in 
suit. Bangur pleaded that be had paid 
the rent in good faith to Fida Husain. 
Fida Husain thereupon was made a party 
to the suit and the suit was ultimately 
decreed by the Appellate Court, which 
decided against Fida Husain. Thereupon 
Fida Husain brought this suit for a perpetual 
injunction restraining the defendant No. i 
from realising more than his share of the 
rent from the defendant Na 2. Both 
the lower Courts have decreed the claim 
The defendant Habib Khan comes here in 
second appeal and three grounds have been 
pressed on his behalf : (i) that the suit is 
barred by the provisions of section ii of 
the Code of Civil Procedure : (2.) that the 
suit is not cognisable by the Civil Courts, 
and (3) that on a true construction of Ex- 
hibit A, it is clear that the land in suit is 
the exclusive property of the defendant- 
aiqiellant. The first and the second pleas 
have no force having regard to section 198 (2) 
of the Tenancy Act. This suit does not 
come within the purview of those rulings 
of this Court which have held that a suit 
will not lie in a Civil Court if its object <8 
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to avoid a decision arrived at by a Revenue 
Court in a matter in which it had exclusive 
nirisdiction. There remains the third point. 
It appears that in the proceedings under 
section 36 of the I^and Revenue Act, to 
which we have referred, a petition was put 
in by Muhammad Ali Khan and Madar 
Baksh to the effect that the sir land had 
been partitioned privately between the 
co-sharers and Musammat Saidunnissa and 
that she had been given exclusive possession 
of certain plots as appertaining to her 
share, and details were given of the plots 
which were said to have been allotted to tlie 
exclusive possession of Musammat Saidun- 
nissa and also of the plots which had been 
allotted to the other co-sharers. We find 
that the two plots in suit were there entered 
as having been allotted exclusively to 
Musammat Saidunnisa. The learned Sub- 
ordinate Judge in the Court below dealing 
with the question of possession has come 
to what would appear to be a finding of 
fact, namely, that the appellant, that is to 
say, Habib Khan, was not in exclusive 
possession of the plots in suit. We find 
that this finding is entirely based on a mis- 
take of fact and, therefore, it is not a finding 
which can bind us in second appeal. There 
was no oral evidence in the case. The 
defendant relied on Exhibit A, which was 
the application already referred to, filed 
by Madar Baksh and Muhammad Ali in 
the proceedings under section 36 of the Land 
Revenue Act. Those proceedings ultimately 
ended in an order in terms of the application. 
To those proceedings Fida Husain was a 
party, and this is the mistake of fact which 
has vitiated the whole of the finding of the 
learned Subordinate judge. He says that 
Exhibit A proves nothing, because the 
present plaintiff, Fida Husain Khan, was 
no party to it, and this was the 
reason which he gives for holding that Habib 
Khan was not in exclusive possession of 
the plots in suit. Of course, Fida Husain 
was no party to the application, but he 
was a party to the proceedings which ended 
in an order agjinst him ir terms of the appli- 
cation. There being no legal finding on 
the question of possession under section 103 
of the Code of Civil Procedure, we propose 
to examine the evidence which is e^itirely 
documentary to decide the point. We 
find that the rent 3uit, to avoid which this 


suit was brought, was rightly decided 
the ground that the sir land had been parti- 
tioned between the co-sharers, diXxAMusammat 
Saidunnisa was given particular plots of 
sir land for her exclusive possession and 
enjoyment, and, as Habib Khanr epresents 
her now, he must be held to be in possession 
of those particular plots of sir land and 
entitled to their rent, whether he cultivates 
them himself or lets them out to tenants 
is quite immaterial. It is not a fact, as the 
learned Munsif seemed to think, that the 
plots could not be in his exclusive enjoyment 
if they were actually cultivated by a tenant. 
Ill this view of the case the decision in 
Debi Pershad v. Bhagwan Din (i) has no 
application, as the facts are different. In 
our view the decisions of both the Courts 
below must be reversed and the suit dis- 
missed. We, therefore, allow this appeal, 
set aside the decrees of both the Courts 
below and dismiss the plaintiff's suit with 
costs in all Courts. 

M. A. A. Appeal allowed, 

(i) 16 Ind. CavH. 399; 35 A. 27; 10 A. Tv. J. 437. 


ALLAHABAD HIGH COURT 

Crviiv Revision No. 85 op 1922 
January 9, 1923. 

Present : — ^Mr. Justice Piggott and 
Mr. Justice Walsh. 

ABUL NASAR RASHIDUDDIN 
AHMAD KHAN — Judgment-Debtor 
— Appellant 
versus 

lyAIvTA PRASAD and another — Auction- 
Purchasers — Respondents. 

Civil Procedure Code {Act V c/1908), 5 . 115, 0. 
XXI,r.Sq — Sale proclamation — Amount undeq- 
stated ---Deposit of amount mentioned, whether com* 
pliance with rule — Execution sale, stay of, by Appel- 
late Court — Sale held notwithstanding stay, effect of--^ 
Revision — Court failing to apply its mind to real 
question — High Court, jurisdiction of , 

To entitle a person to the benefit of r. 89 of O. 
XXI of the Civil Procedure Code, it is suffi ient if 
he deposits in Court, besides the 5 per cent, commis- 
sion for the auction-purchaser and the necessary 
posts, the amount specified in the proclamation 
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of sale as that for the recovery of which the 
sale was ordered. If the proclamation of sale 
is incorrectly drawn up and fails to specify the 
full amount for the recovery of which the sale was 
ordered, that is not a circumstance which can be 
invoked in derogation of the terms of the rtde. 
[p. 1021, col. 1.1 

Where a competent Court of appellate jurisdic- 
tion directs an Executing Court not to proceed 
with a sale, a sale held in contravention of such 
order is a nullity having been made without juris- 
diction, and it is competent to the High Court 
to interfere in revision, [p, 1022, col. 1.] 

Where a Court fails to apply its mind to the 
real question requiring adjudication , the High Court 
has jurisdiction to interfere in revision, [p. 1022, 
col. I.] 

Fazal Fab y.Manzur Ahmad, 45 Ind. Cas. 773, 
16 A. E. J. 433; 40 A. 425, distinguished. 

Civil revision against a decree of the 
Subordinate Judge, Moradabad, dated 6th 
March 1922. 

Mr. Sankar Satan, for the Applicant. 

Mr. Uma Shankar Bajpai, for the 
Opposite Party. 

JTOGMEOT.— This is an application in 
rewsion which arises out of a somewhat 
complicated state of facts. If our order 
is not to be misinterpreted and misapplied 
hereafter as deciding something which we 
have no intention of deciding, it seems 
advisable that we should state the essential 
facts in some detail. In the year 1920 
two decrees were obtained^ in two different 
suits in the Court of the Munsif of 
Moradabad. One decree, passed on the 
15th of April 1920, was in Suit No. 175 of 
1920, and was in favour of Ram Prakash 
against Rashiduddin. Theother decree passed 
on the 4th of August 1920 was in 
Suit No. 298 of 1920, in favour of Babu Ram 
against Muhammad Shafi and Rashiduddin. 
Execution was first taken out in the latter 
of these two decrees, but apparently the 
attempts of Babu Ram as decree-holder were 
directed in the first instance against the 
property of Muhammad Shafi and were 
unsuccessful. At any rate, on the 26th of 
October 1920, Ram Prakash, having taken 
out execution of his decree in Suit No. 175 
of 1920, succeeded in attaching immoveable 
property belonging to ‘his judgment- debtor 
Rashiduddin. Thereupon on the i8th 
December 1920 Babu Ram applied for 
rateable distribution as against the assets 
of Rashiduddin of any money which might 
be realised upon the application of Ram 
Prakash. The property of Rashiduddin 


thus attached was put up lor sale more than 
once, but no sale actually took place on the 
first two or three occasions, because the 
Court in charge of the execution pro- 
ceedings refused to accept any of the 
bids offered. After several of these ineffec- 
tual attempts the property under attach- 
ment was ordered to be sold on the 20th of 
June T921, and a sale proclamation was 
issued for that date. 

In the meantime several things had 
happened. First of all, Rashiduddin paid 
off in full the decree of Ram Prakash, 
and satisfaction of that decree was enter- 
ed on the 15th of February 1921 under 
the orders of the Court. The Execution 
Court nevertheless ordered that the sale 
of the attached property should proceed 
in consequence of Babu Ram's application 
for a rateable distribution, until Babu 
Ram s decree was also satisfied. We are 
not concerned to consider whether this was 
a strictly regular method of procedure, 
or whether, in his own interests, it would 
not have been better for Babu Ram, as soon 
as the decree of Ram Prakash was satisfied, 
to have asked the Court foitnally to re-attach 
the property in execution of his own 
decree. The practical result, however, was 
that in the sale proclamation by which the 
property was advertised for sale on the 20th 
of June 1921 the amount for the recovery 
of which the sale was ordered was wrongly 
stated. Obviously, the sale was being 
ordered for the satisfaction of Babu Ram's 
decree for which by that time a sum of 
Rs. 567-6-6 was required. In the sale procla- 
mation, however, the amount entered was 
only Rs. 300-9-6, being the amount of the de- 
cree originally passed in favour of Ram 
Prakash. 

Another important event which had 
occurred before the 20th of June 1921 
was that Rashiduddin, having in the 
meantime appealed against Babu Ram's 
decree in Suit No. 298 of 1920, presented an 
application to the Appellate Court for stay 
of execution. That Court, whether rightly 
or wrongly, granted this application for 
stay. It did not merely pass an order in 
general terms directing execution proceed- 
ings in respect of the decree obtained 
by Babu Ram in Suit No. 298 of 192010 be 
stayed, but it sent down to the Execution 
Court a specific otder directing theauction* 
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sale to be postponed. That order could 
only refer to the sale which was about to 
be held under the orders of the Pyxecution 
Court for the vsatisfaction of Babu Rani's 
decree. Nevertheless, the learned Munsif. 
with this order before him flatly refused 
to issue orders for the postponement of the 
sale. He ^ave certain reasons for doing 
so. He seemed to think that the judgment- 
debtor was in some way to blame for the 
Fact that the execution of Babu Rani’s de 
cre*e obtained in Suit No. 298 of i()2o was 
still proceeding upon an attachment which 
had been effected in the course of the exe- 
cution of Ram Prakash’s decree in Suit 
No. 175 of 1920. Throwing the blame of 
this fact upon the judgment-debtor, the 
learned Munsif held that the sta}" order 
which he had received was not an order 
directing him to do what he perfectly well 
knew that it did direct him to do, namely, 
to stay the sale of Rashiduddin’s property 
which was about to be held on the 20th of 
June 1921 for the satisfaction of Babu 
Ram's decree. Accordingly, the sale 
actually took place 011 that date and the 
proiierty was finally knocked down to 
an auction-purchaser who bid a sum of 
Rs. 1,000, 

We have no doubt that Rashid- 
uddin, if he had been properly advised, 
could have obtained from tlie Appellate 
Court, if not from the learned Munsif him- 
self, upon mature consideration, an order 
to the effect that this sale was an absolute 
nullity, having been held without jurisdic- 
tion at time when the Execution Court 
h'ld in front of it an order oy a competent 
Court of appellate jurisdiction directing it 
not to proceed with the sale. How- 
ever, Rashidudditi seems to have determined 
that the best thing for him to do, under all 
the circumsitances, was to pay up his debts 
in the quickest and easiest manner possible. 
He thought that, even though the method 
v/hich he proceeded to adopt might tlirow 
upomhimthe burden of an additional pay- 
ment of Rs. 50 for the benefit of the auction- 
purchaser, it might nevertheless puove to 
l^e the simplest and easiest way out of his 
difficulties to invoke the provisions of 
rule 89 of Order XXI, Civil Procedure 
Code, to pay up all demands and to get 
the sale conclusively set aside. Presum- 
ably with this object in view, Rasliiduddia 


applied to the Court,on the i8th of July T02T, 
that is to say, within the period of 30 days 
required by the rule in question, to icceive 
from him what he obviously believed in 
good faith to be the full amount necessary 
to j>ay off Babu Ram, to satisfy the auction- 
]>urchaser and to get back his property 
which had been sold at auction. In his ap 
plication he stated the amount due to Babu 
Ram as decree-holder to be Rs. 558-14. 
He tendered that amount plus Rs. 50 
for the benefit of the auction-purchaser 
and Rs. on account of the costs of the 
sale, making a total of Rs. 614-14 in all. 
It so happened that the records of the case 
were at that time before the Appellate 
Court in the ap])eal which had been lodged 
against the decree in Babu Ram’s favour 
m Suit No. 298 of 1920. There was, conse- 
quently, some little delay in preparing the 
office report. We have before us an office 
report of the 18th of July 1921 which pur- 
ports to vS])ecify the amount due under the 
decree at Rs. 5()7 -(j-(); but the very same clerk 
who prepared that report exjiressly states 
that, not having the necessary papers be- 
fore him, he cannot jirepare a final report 
regarding the sufficiency of the amount 
tendered. The money thus tendered by 
Rashiduddin was taken in deposit 
subject to fiirtlier orders, and even- 
tually it was ascertained that the deiiopit 
was short by tlie difference between 
Rs. 5()7-()-6 and Rs. 558-14 and possibly 
bv some further amount on account of ac- 
cumulated costs of execution. Rashiduddin 
made one further attemjit to obtain from 
the Execution Court the restoration of hi-s 
pro])erty on payment of all liabilities, and, 
on the 2nd of August 1921 lie tendered a 
further sum of Rs. 21-6-6. It has never been 
contested that the total of the two amounts 
tendered by Rashiduddin on the i8th 
of July J921 and on the 2nd of August 1921 
was sufficient to pay off Babu Ram, as well 
as to comiiensate the auction-purchaser 
by payment to him of the 5 per cent, as 
purchase-money required under rule 89> 
Order XXI. When, however, the question 
of the confirmation of the sale came up 
before the Ivx-ciition Couit, that Court 
held that it could take no account of the 
deposit made on the 2nd of August 1921. 
It did not apply itself to the lerms of Order 
XXI, lule 89, or pause to consider whethe 
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Rflshiduddin had not, after all, effectually 
complied with these terms. It simply 
look note of the fact that the deposit made 
on the i8th of July igar was insufficient, 
regard being had to the office memorandum 
which had been forwarded by the Execution 
Court to the Collector, specifying the amount 
necessary to satisfy Babu Rain's decree 
as Rs. 567' f>6. On the strength of this 
finding the learned Munsif held that he had 
no option but to reject Rashiduddin’s appli- 
cation under Order XXI . rule 89 and to 
confirm the sale, which he accordingly 
did. There was an appeal against this 
order as permitted by the terms of Order 
XlvIII, rulei (7), but in the Court of Appeal 
the real point in favour of Rashiduddin 
was once more overlooked. The learned 
Subordinate Judge, in disposing of the 
appeal, expressly took it upon himself 
to consider only wlietlier the sum deposited 
on the i811iof Juh’ 1921 was or was not 
sufficient to pay off the decretal amount. 
Finding that it was not so, he dismissed 
the appeal of Rashiduddin. 

Now, that both the Courts below were 
at least technically wrong is beyond all 
question. Order XXI, rule 8g, requires a 
person entitled to the benefit of that rule 
to deposit in Court, besides the 5 per cent, 
compensation for the auction -purchaser 
and necessary costs, the amount specified 
in the proclamation of sale as that for the 
recovery of which the sale was ordered. 
The person making the deposit and the 
Court receiving the deposit are only con- 
cerned with what was notified in the pro- 
clamation of sale. If the proclamation of 
sale was incorrectly drawn up and 
failed to specify, as it should have done, 
the full amount for the recovery of which 
the sale was ordered, that is not a circum- 
stance whicii can be invoked in derogation 
of the plain terms of rule 89. It is for a 
decree-holder to see to it that the sale pro- 
clamation, whatever other errors may creep 
into it, does at least correctly state the 
amount for the recovery of which the sale 
is ordered. The whole trouble in the present 
case arose out of Babu Ram's de lee applying 
for rateable distribution in the execution 
proceedings taken by Ram Frakash and 
then Jnot troubling hitnsdf to keep an 
effective watch over tliose proceedings, 
more especially when the coiditicns had 


been modified by the decree of Ram Frakash 
being .satisfied in full. If he had done 
he might have found himself technically 
in the right over the matter of the deposit 
made by Rashiduddin on the i8th of July 
1921 just as certainly as he is now techni- 
cally in the wrong. We are bound to hold 
that Rashiduddin did on the i8th of July 
1921 deposit the full amount which he was 
required to deposit in cuder to entitle him 
to the benefit of that rule. His deposit 
ought to have been accepted. 

The question, however, remains, and it 
has been strongly pressed upon us in 
argument on behalf of the decree-holder 
and auction-purchaser, that whether the 
Courts below were right or wrong, they 
have after all decided a question within 
their jurisdiction. It is put to us in argu* 
ment that the question raised in both the 
Courts below was whether Rashiduddin’s 
deposit of the i8th of July 1921 was 
or was not sufficient to entitle him to 
the benefit of the provisions of Order 
XXI, rule 89, and that both the Courts 
below, in the exercise of their jurisdiction, 
have decided this point against tlie judgment- 
debtor. In this connection our attention 
has been drawn to the principles laid down 
by a Bench of this Court in the case of 
Fazal Rah v. Manzur Ahmad (i). The c-ifficul 
ty we feel about applying the princijJcs laid 
down in that rule to the facts of the present 
case is twofold. In the first place, iieithex 
of the Courts below, in the case now before 
us, applied its mind at all to the real ques- 
tion requiring adjudication, namely, whe- 
tlicr the deposit made on the 18th of July 
1921 was or was not sufficient to fulfill 
the requirements of Order XXI, rule 89. 
Neither Court consulted the proclamation 
of sale at all, or made any refe ence to the 
amount therein specified as that for the 
recovery of wliich the sale was ordered. 
If this were the only matter for coiiside a- 
tion before u?, we tnight, even while re og- 
nising the hardship suffered in the present 
instance by the applicant in revision, 
hesitate to lay down a principle which might 
seem to 0].xeu a door to the presentation of 
what are, in substance, second appeals upon 
qustions 'of law in cases where the Legis- 
lature has not seen fit to allow of such 

(i) 45 lad. Cas. 773; 16 A. L. J4 435’ 40 A. 425 
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appeals. We are, however, much impressed 
with the fact .that the sale itself, as h Jd 
on the 20th of June 1921, was, in our 
opinion, a nullity. After all, it has been 
necessary for us, in order to dispose of 
this application in revision, to go into 
the facts and to examine the whole of the 
proceedings taken in the Execution 
Court. We are clearly of opinion that on 
the 1 8th of June 1921 the Execution Court 
had before it a clear order from an Appel- 
late Court of competent jurisdiction di- 
recting it to postpone this particular sale 
which it had fixed for the 20th of J une, 1921. 
It was the duty of the Execution Court 
to comply with that order. In our opinion 
it had no jurisdiction to do otherwise. 

Taking this fact into consideration, along 
with ail the other points wMch we have 
set forth and discussed, we feel satisfied 
that this is a casein which this Court has 
jurisdiction to interfere in revi.sion, and in 
which the revisional jurisdiction of this Court 
might properly be exercised in the interests of 
justice. We have no doubt that Rashiduddin 
was acting in good faith on the i8th of 
June 1921 and was simply anxious to rid 
himself of further trouble and litigation 
by satisfying Babu Ram's decree and get- 
ting his property back. It was for this 
reason, undoubtedly, that he preferred to 
accept the auction-sale as provisionally 
valid and to endeavour to get it set 
aside under Order XXI, rule 89. 
He could, in our opinion, have brought 
forward an unanswerable case for challeng- 
ing its validity. It was his misfortune 
that he failed to tender the full amount 
necessary to pay off Babu Ram's decree. On 
the other hand, he was fortunate enough, 
without knowing it, to comply full}^ with 
the provisions of Order XXI, rule 89, be- 
cause, as a matter of fact, the amount for 
the recovery of which the sale to be held on 
the 20th of June 1921 had been ordered, 
was under-stated in the sale proclamation 
and his deposit was more than sufficient 
to cover that amount. 

Our order, therefore, is that we set 
aside both the order of the learned Munsif 
confirming the sale and the order of the 
lower Appellate Court refusing to interfere 
with that order. In lieu thereof we pass 
an order under Order XXI, rule 89, setting 
aside the auction-sale in question. We 


see no reason why 00 vantage should 
not be taken of the full amount depf)sited 
in Court by Kashiduddin to meet the claims 
for the satisfaction of which that money 
was in fact tendered. We direct accordingly 
that out of the total amount deposited 
by Rashiduddin on both the dates, namely, 
the i8th of July 1921, and the 2nd of 
August 1921, Rs. 50 be paid to the auction- 
purchaser, Lalta Prasad, and the balance 
after payment of lawful costs to the decree- 
holder, Babu Ram. Under all the circums- 
tances, we leave the parties to this appli- 
cation to bear their own costs throughout. 

A pplication allowed. 

w. c. A. 


PATNA HIGH COUBT. 

First Civii. Appeai. No. 53, 61 of tc*2 . 
January 10, 1923. 

Present .‘—Mr. Justice Das and Mr. Justice 
Kulwant vSahay. 

T. A. vSTONEWIGG and another— 
Appellants in No. 53 of 1920 and 
Respondents in No. 61 of 1920 
versus 


KA.MKSHWAR NARAYAN SINGH and 
ANOTHER — Respondents in No. 53 of 
1920 AND Appellants in No. 61 of 1920. 

Transfer of Property Act {I V of 1882), s. 106— 
Tenant holding over — Tenancy Jrom vear to year — 
Notice — Bengal Tenancy Act [VIII of 18S5), 
s. 103 B — Occupancy rights — Entry in Record oj 
Rights — Presumption— Burden of proof. 

Where a tenant on the expiry oi his lease con- 
tinues in j)ossession ot the property with the assent 
and sanction of the proprietor, there is created, 
by the operation of law, a tenancy from year to 
year in favour of the tenant, and such tenancy 
can be put an end to only by a notice under 
section 106 of the Transfer of Property Act. 


[p. 1023, col. 2.J . . 1 a i. 

fTnder the general law a landlord is entitled to 
claim rent from every one shown to hold land 
within the ambit of his Zemindari, and if any of 
such persons relies upon any exception to the 
general rule it is for him to prove that he comes 
within the exception, [p. 1024, col. 2.] 

Where, however, a tenant is entered as an 
occupancy tenant in the Record of Rights, it 
b for the landlord to rebut the presumption 
arising under section ro3-B of the Btngol 
Tenancy Act and not tor the tenant to establish 
that the entry in the Rcvord of Rights is correct* 
{p. 1024^ cdi. x.l 
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Stonewigg v. Dwarka Singh, 45 Ind. Cas. 706; 
4 P. L. W. 428, Jagdeo Naratn Singh v. IJal- 
dio Singh. 71 Ind. Cas. 0S4; 40 1 . A. 309; 3 P. L. 
T. 605; (1922) A.l. R. (P. C.) 272: 36 C. JU. J. 499, 
distinguished. 

Appeals from a decision cf the 
Additional >Subordiiiate Judge, Daibhanga, 
dated the 12th November, T919. 

Messrs. S. M. Midlick and Samhim Suran, 
t tr the Appellants in No. 53 of 1920. 

Messrs. Jayaswal, S. K. Mitra and Janak 
Kishorc, for the Respondents in No. 53 
of 1920. 

Me.ssrs. Jayaswal, S. K. Mitra and Janak 
Kishore, for the Appellant in No. 61 of 
1920. 

Messrs. 5 . M. Mullick, Sumbhu Saran and 
Z). N'. Sircar, for the Respondents in No. 
61 of 1920. 

JUDGMENT. 

Das, J. — These analogous appeals arise 
out of a suit instituted l:>y Kameshwar Na- 
rayan »Singh, the respondent in First Appeal 
No. 53 of T920, against the appellant in that 
appeal. Idie suit was for recovery of certain 
lands specified in the plaint. Prein Narain, 
Neill Narain and Jiindeshwari were three 
brodi.,ns who had certain shares in Mouzah 
Si roll. The phintijff is the son of Nem Na- 
raiii. It appears that sometime in 1883 
Preru Narain, Nem Narain and Bindeshwari 
gave a thicca lease to the proprietors of Dow- 
iatpore Concern for seven years from 1292 
to 1298. 

The plaintiffs case is that after the expiry 
of the lease the defendants first party who 
represented the interest of the factory held 
over on paying rent to the proprietors. The 
plaintiff asserts that he asked the defendants 
to make over possession of the disputed lands 
to him, and, as the defendants refused to make 
over possession of the lands to the plaintiff, 
ae instituted the suit out of which this appeal 
arises on the i6th March 1918 claiming pos- 
session of the properties which are speciQed 
in two schedules. Schedule I comprising the 
milkiat propcirty, and schedule II comprising 
the zerait lands within the milkiat. 

The defendants first party resisted the 
suit on various grounds. It is unnecessary 
to enter into the defence of the defendants, 
because before us the only point that has 
been argued by Mr. Sushil Madhab Mullick 
on their behalf is, that the plaint filed on 
behalf of the plaintiff discloses no esyase of 


action, Mr. Mullick argues that, if the de- 
fendants first party held over on paying lei.t 
to the proprietors, the effect in law was to 
create in tbeir favour a tenancy from year 
to year, and if the factory were tenants from 
year to year that tenancy could only be ter- 
minated by a notice under section 106 of 
the Transfer of Property Act. 

Now, Mr. Mullick points out that theie is 
no suggestion at all in the plaint that any 
notice under section 106 was served on the 
defendants first party. There is, in my 
opinion, considerable force in the arguments 
which have been advanced before us. It is 
undoubted law that, if a tenant on the ex- 
piry of the lease continues in possession of 
the property with the assent and sanction 
of the proprietor, then there is, by the o])era- 
tion of law, a tenancy from year to j^ear in 
favour of the tenant; and if there is a tenancy 
from year to year, that tenancy can be put 
an end to only by a notice under section 106 
of the Transfer of Property Act. But the 
difficulty is that this point was not taken in 
the written statement and the learned Sub- 
ordinate Judge has not gone into the ques- 
tion at all, nor has the point been taken in 
the grounds of appeal in this Court ; and after 
all it will still be open lo the plaintiff to serve 
a notice upon the defendants first party at 
once and determine the lease. Having re- 
gard to this difficulty, the defendants first 
party have agreed to surrender possession 
of schedule I properties to the plaintiff 
and pay to the plaintiff the thicca rents 
for three years prior to the institution of 
the suit and also all rent up to the time 
they do surrender possession of the prop- 
erties to the plaintiff. The defendants 
first party undertake to surrender these 
lands forthwith to the plaintiff. So 
far as the schedule 1 properties are con- 
cerned, there will, therefore, be a decree hy 
consent of the parties, that the defendants 
first party will forthwith surrender the prop- 
erties enumerated in schedule I to the plain- 
tiff and also pay the plaintiff his share of the 
thicca rent from the i6th March 1915 up to 
the date they make over possession of the 
properties to the plaintiff. It is also agreed 
that the defendants first party will he enti- 
tled to recover rent from the tenants for 
this period. 

I now' come to the other appeal, namely. 
Appeal No. 61 of 1920. We are concern^, 



1024 INDIAN CASES. [1923 

STONEWrCG V. KEMKSHWAR NAKAYAN SINGH 


ill tills appeal Wfth oertaiii raiyafd lands 
spedfi^^d in schedule II of the plaii.t. The 
learned Subordinate Judge has conie to the 
Conclusion that the factory has established 
its right to hold the lauds which are the sub- 
ject-matter of this appeal as occupancy 
tenants. 

Now, the Record of Rights is undoubtedly 
ill favour oi tlic factory and there is no evi- 
dence worth the name on either side. In 
my opinion the plaintifT has not rebutted 
the presumption of the correctness of the 
Record of Rights. 

Mr.^ Jayaswal, arguing on behalf cf the 
plaitttiff-appellaiit, contends before us that 
it is still necessary for the defendants first 
party to prove that he holds the lands as 
ocOTpancy tenants and he relied upon a de- 
cision in the case of Stoneu'if!^^^ v. l)war- 
kaSin 0 i{^), But that was a different case 
altogetlier. The learned Judges found on 
the facts that the evidence on behalf of the 
plaintiff was reliable and showed clearly 
that the defendant No. i who claimed occu- 
pancy rights was not in possession of the 
lauds previous to the lease in question, and 
the learned Judges had no diHlculty in show- 
ing that, so far as the Record of Rights itself 
was concerned in that case, it completely 
demolished the case of defendant No. i. 
In other words, the Record of Rights in the 
case cited, far from supporting the case of the 
defendants, who claimed to be the occupancy 
tenants, completely demolished it. The 
other case upon Which Mr. Jayaswal relied 
is the case of Jagdeo Nafain Singh v. Balden 
Singh '(2). The Judicial Committee in de- 
ciding that case did indeed say as follows:-- 

‘‘Section 103-B declares that ‘ every entry 
in a Record of Rights so published shall be 
presumed to be correct Until the contrary 
is proved/ Considerable stress has been laid 
On this presumption on behalf of the respon- 
dents. Once, however, the landlord has 
proved that the land which is sought to be 
held rent-free lies within his regularly assess- 
ed estate or mahal, the Ofius in shifted. In 
the present case, the lands in dispute lie 
Within the ambit of the estate, which admit- 
tedly belongs to the plaintiffs and the pro 
fofma d6fendatxt5> and for which they pay 

(1) 45 Tad* Cas. 706; 4 P. I/. W. 428. 

(2) 71 ind. Cas. 984: 49 1. A. 390; 3 T. b. T* 605; 
(1922) A. 1. R. (F. C.) 272; 30 C. b. J. 499* 


the rev^eiiue assessed on mouza. In these 
circumstances, it lies upon those who claimed 
to hold the lauds free of the obligation to pay 
rent to show by satisfactory evidence that 
they have been relieved of this obligation, 
either by contract or by some old grant re- 
cognised by Government.*' 

But it will appear that the Judicial Com- 
mittee did rely upon some evidence which 
showed clearly that there was a very careful 
enquiry made by the Government in the 
course of certain resumption proceedings 
which established that there was no one upon 
the lands with a rent-free title ; and apart 
from any other consiaeration it does seem 
to me that there is a distinction between a 
case where a person claims a rent-free 
title and a case where a person claims a 
title as an occupancy tenant. Under the 
general law the landlord is entitled to 
claim rent from every one shown to hold 
land within the ambit of his zemindari. 
That is the general law, and if any one 
relies upon any exception to the general 
la’w it is for him to prove that he coinc.s 
within the exception. 'To that extent 
there is a conflict betw^een the Record of 
Rights and the general law which allows 
a landlord to recover rent f:om every one 
shown to occupy land within the ambit of 
his zemindari. But the cavSe of an occupancy 
tenant is entirely different. There is 
no denial of the right of the landlord to re- 
cover rent from the tenant and there is no 
conflict whatever between the Record of 
Rights and the case as put forwaid on behalf 
of the tenant that he has an occupancy hold- 
ing within the ambit of his zemindari. In 
my opinion the decision of the J udicial Com- 
mittee ill the case to which we w'ere referred 
by Mr. Jayaswal does not support the 
extreme proposition which was argued 
by him before us, namely, that, although 
the Record of Rights is in favour of the 
tenant, it is still necessary for the tenant to 
establish by clear evidence that the entr}'' in 
the Record of Rights is correct 
I must dismiss Appeal No. 61 of 1920 
with costs. 

Kulwant Saha?, I agree. 

z. K. Appeal No. 53 decreed. 

Appeal No. 6x atsmisned* 
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SHVAM I<AI< V. PADAM SINCH. 

ALLAHABAD HI(}H COURT. 

Second Civie Appeae No. 1237 op 1921. 
February g, 1923. 

Present: — Mr. Justice Rafique and Mr. 
Justice Jbindsay. 

SHYAM I/AIv — Vendee — Appeleant 
versus 

PADAM SINGH — Pre-emptok — 
Respondent. 

Pre-emption — Custom — Wajib-ul-arz, interpreta- 
tion of — "Haq-i sHufa jaiz hai, meaning of, 

A recital in a wajib-ul-arz that •' h.iq-i-shufa 
jaiz hai*' only means that the right of pre-emption 
can be asserted according to Muhammadan Law 
but it does not show that the custom of pre-emp- 
tion obtains in the village. 

Jagdum Sanai v. Mahahir Prasad, 28 A (,o; 

2 A. L. J. 482; A. W. N. (1905) 190, referred to. 

Second appeal against a decree of the 
First Additional District Judge, Aligarh, 
dated the 27th April 1921. 

Mr. S. N. Mukerji, for the Appellant. 

Mr. Panna Lai, for the Respondent. 
JUDGMENT. — It appeals that one Asa 
Ram executed a deed of sale in respect of 
some of his lauded property in favour of 
Shyam Lai on the 2bth October 1919, 
and the sale-deed was registered on the 
nth November 1919. On the 27th October 
1920 the suit, out of which this appeal has 
arisen, was brought by Padam Singh, the 
plaintiff-respondent, for the recovery of the 
property conveyed by the deed of the 
27th October 1919 on the ground of pre- 
emption. It Was stated in the plaint that 
the custom of pre-emption prev^ed in the 
village in wnicii the property in suit was 
situate: and under that custom a co-sharer 
had a preferential right of purchase to a 
stranger. The plaintiff was a co-sharer 
in the village with the vendor and the vendee 
was an absolute stranger. 

The claim was resisted by the denial of 
the custom of pre-emption set out in the 
plaint. The Court of hrst instance decreed 
the claim and its decree was upheld in 
appeal. 

,,^Tne vendee has come up in second appeal 
to this Court and contends that the evidence 
on the record is insutficient to prove tne 
custom alleged in tne plaint. We find that 
there are three documents on the record 
which are relied upon by the plaintiff pre- 
emptor in support of his claim, namely, 
{x) the wanb-vi-an of 1872, (2) a decree of 
zS59» and (3) a decree of 1920* A copy 


io2i 

of the wajih-uUarz is on the record but two 
of its paragraphs only are referred to in 
argument, namtly, the 5th and the I4thi 
The 5th paragraph recites that in case of 
a transfer a co-sharer has a preferential 
right to a stranger. It further recites the 
rights of the widows inter se and the children 
by different wives and many other matters 
which cannot possibly be construed to refer 
to custom. The principal paragraph which 
mentions pre-emption is paragraph 14. 
All that it recites is that Haq-i-shuja 
jaiz hai, '' in other words, “ the right of 
pre-emption is lawful. None of tne two 
paragraphs of the wajib-uLarz bears out the 
case of the plaintiff pre-emptor. The 
recital of the right of a co-sharer over a 
stranger in paragraph 5 is not in any way 
connected with a custom of pre-emption. 
On the other hand, the words in paragraph 14 
which mention the right of pre-emption 
simply mean that the co-sharers recognise 
that the right of pre-emption among them- 
selves was lawful, i.e,, that it could be en- 
forced according to law. It has been held 
in this Court in two cases that, where the 
words in a wajib-uLarz are ‘‘that the right 
of pre-emption prevails that means that 
the right of pre-emption can be asserted 
according to Muhammadan Law, Jagdam 
Sahai v. Mahabir Prasad (i). The decree 
of 1869 ^oes not help the plaintiff pre- 
emptor for the simple reason that the 
question whether a custom of pre-emption 
obtained in the village was not in issue 
in that case. In the litigation of 1920, 
it appears from the decree filed on the record 
that some of the defendants compromised 
the case and a decree was passed against 
the rest with regard to half the property 
in suit on the finding that the custom of 
pre-emption obtained in the village. The 
finding presumably was based upon the 
entries of the wajib-ul-arz mentioned above. 
The decree was made by the Munsif of 
Bulandshahr. No appeal weis pref 2ired from 
it. At the most, the decree of 1920 is an 
instance where the right of pre-emption 
was allowed. It cannot by itself be said 
to be sufficient evidence to establish tie 
allegation of the plaintiff pre-emptor that 
the custom obtains in the village. In our 
opinion this appeal ought to prevail. We, 

(x) 2S At 60{ 2 A. L. J. 4^1 A) W. K, (xposy X90; 
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tlierefore, allow it and set aside the decree 
of the lower Court with costs to the vendee 
throughout. 

N. K. 

Appeal aHoiocih 


ALLAHABAD HIGH COUET. 

Letters Patent appeal No. 8 op 192^. 

February 23, 1923. 

Present : — Sir Griniwood Hears, Kt., Cliief 
Justice, and Justice Sir P. C. Banerji. 
KUNJ BEHARI UAL and ANoriiEK— 
Dependants— Appellants 
versus 

Musammai NARAINI and others — 
Plaintiffs— Respondents. 

Civil Procedure Code {Act V oj s. - 

Temple ofjerings — Suit for partition — Civil C ni/ti, 
junsdiction of^ 

A suit for a share b}" jjartition in the offering’s 
at a temple is cognizable b}’ a Civil Court, though 
incidentally it may involve a prayer for th assist- 
ance 'f the Court to have the time fixed f r the 
claimant to officiate at the \\orslii]> for 
the oett^r security of obtaining his share in the 
said offerings. 

Puran Mai v. Hrij Lai, 41 Iiid. Cas 835; 15 A. 
L. J. 606 ; 39 A. ()5 1 and Sri Raman Lalji Maha^ 
raj V. Srt Go pal Lalji Makar a], 19 A 4.’ >; 
A W. N. (1897) 103; 9 In.l. Dec. (n. s.) disting- 
uished. 

Appeal under section 10 of the Letteis 
Patent from the judgment of Mr. Justice 
Rafique, dated the 7th November 1921. 

Mr. S,P,Sinha, for Dr. S. M, Siilaimin, 
for the Appellants. 

Messrs. Z>. C. Banerji and N, P. Asthana, 
for the Respondents. 

JUDGMEST. 

BafiQ[Ue» J. — This appeal arises out of 
a suit brought by the plaintiff-res- 
pondent, Musammai Naraini, for the partition 
of property mentioned in the jdaiut. The 
property claimed consisted of house property 
and of a share in the offerings at a certain 
temple. The plaintiff prayed, with regard 
to her share in the offerings of the temple, 
that she should be allowed to take a turn 
at the worship in the temple so that her 
full share in the offerings might be secured 
to her without any future trouble and litiga- 
tipE. 


[1923 

The claim of Musammai Naraini wos 
resisted on several grounds, the principal 
of wliich wcic two only, namely, adverse 
possession and the non-maintainability" of 
the suit in a Civil Court. The knrned 
Miinsif, ill wliose Court the suit was tiled, 
held in favour of the plaintiff on all points 
except that of adverse possession with 
regard to the offerings at the temple. The 
claim of Musammai Naraini was decreed 
with regard to the house property and dis- 
missed in resp ct of the offerings at the 
ten;ple. She went up in appeal and the 
decree of the learned Munsif was reversed 
with regard to the offerings at the temple ; in 
otaer words, th.‘ claim of Naraini 

was decreed in its entirety^ by the lower 
Appellate Court. 

The defendants have come up in second 
appeal to this Court and have urged two 
points, namely, that the suit of Musammai 
Naraini with regard to the offerings at +1 e 
temple is baried liy limitation, and lliau 
her suit in its "present form is not maintain- 
able. The objection of limitation has no 
force, inasmuch as Musammai Chanda, the 
widow, died in 1917 and the cause of action 
to Musammai Naraini accrued on the death 
ot Musammai Chanda. 

As to ti:e second objection the learned 
Couiise' for the appellants relies on the folio v;- 
ing uses . — 

Para Mai v. Brij Lai (i), bri Raman 
Lalji Makar a j v. Sri Go pal Lalji Makar aj (2). 

it appears to me t at the cases lelied 
upon on behalf of the defence are distinguish- 
able from the facts of the present case. 
Musammai Naraini does not claim a partition 
in the management of the temple. vShe 
claims her share in the offerings made 
at the worship in the temple. It is true 
that she se^ kS the assistance of the Conn* 
in having the time fixe j for her to officiate 
at the worship in the temple, or, to be 
more accurate, as she being a woman can- 
not officiate at a worship, to have authority 
for her agent .0 officiate for her. but that is 
only a means suggested or the better security 
of obtaining her share in the offerings. 
Ill the two case- referre to above the plain- 
tiffs sought division of the management and 

(1) 41 Tud Cas 835: 15 A. L J. 66 >; 30 A. 651 

G) 19 A. 4^^: A. W. FI. (1897; 1^3; 9 ii.d. i>ec< 
(N. 
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snperin'e dejice of ht' temple as trastees. 
Tne learned Munsif too'< ttie view that I 
have taken of this case, and gave his clecis on 
against the contention of the defen lants. 
It seem? that the latter d'd not object to 
the finding of the learned Minsif on this 
point in the lower Appellate Court, for I 
find no mention of it made in the judgment 
under appeal. I think that the objection 
in question has no force. The appeal 
fails and is dismissed with costs including 
fees in this Court on the higher scale. 

JUDGMENT. 

Meats, C* J., and Banerji, J.— Wc agree 
with the view of the learned Ju ige of 
this Court and dismiss the appeal with costs 
including fees on the higher scale. 

N. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civie Appeal No. i(-)44 op 1921. 
February 5, 1923. 

Present: — Mr. Justice Ryves and Mr. 
Justice Daniels. 

Lala RAM DASS — Platntii<'p — Appel- 
lant 
versus 

INAYAT ULT/AH and another— Defend- 
ants— Respondents. 

St%mp Ad ( 1 1 of ), 5. ^5, 5 h. I, Arf. 1 
— Memotinlwn of account signed ly dehor — 
Ackn wlodgmcnt — Evidence of debt 
A ocumm in th? form of a le‘. ter on a printed 
form in a book kept by the plaintiff, ad Iressed to 
nd igned by the def mdant, which, after mention- 
ing cer ain debits aid ere lit , co iclu Ics with the 
la .einent that a certain s ini of money is due rom 
he defendant to the plaintiff, s an ac rn w dg- 
m .*nt ma ic in order to s i )ply evidme of the debt 
withi 1 the meaning of Art. i of the First Schedule 
to the St imp Act and, if unstamped, cannot be 
received in evidence under section 5 of that Act. 

Galstaun v. Hutchison, 15 Iiid. Cas. I’jo, C. 
789; 16 C. W. N. 9 5, referr d to. 

vSecond appeal froni a decree of the District 
Judge, Meerut,, dated the 23rd July 
1921, 

Dr. K, N. Kafju, for the Appellant. 
Mr. Mukhtar Ahm id, for Mr. Gulzari Lai, 
for tire Respoadeufcs. ^ 


JUDGMENT. — This is an appeal by the 
plaintiff who sought to recover a sum of 
money from the defendants, one item of 
which was Rs. 660. This was claimed on 
a memorandum of account signed by one 
of the defendants on the 27th November 
1917 admitting that a sum of Rs. O60 was 
due h7/ him to the plaintiff. This account, 
it ’'appears, started in 1915. The suit was 
brought on the 14th April 1920, so that 
unless the memorandum of the 27th Novem- 
ber 1917 was legally admissible as an 
acknowlcdgnumt within section 19 of the 
Indian ^imitation Act, so niueh of 11 u* 
claim as referred to this account would 
be time-barred. Both the low^er Courts 
have held that this document came within 
the definition of an acknowledgment of a 
debt in Art. I of the First vSchcdule to the 
Indian Stamp Act and held that, inasmuch 
as it did not bear a oiie-anna stamp, under 
section 35 of that Act it was inadmissible. 
Both Courts, therefore, dismissed the suit^ 
so far as this claim was concerned. On 
appeal before us it has been urged, — 

(i) that the document did not require 
a stamp ; 

{2) that the suit was not based on this 
acknowledgment, and 

(3) that, properly considered, this really 
was a suit for an account stated within the 
meaning of Art. 64 of the First Schedule 
of the Indian Limitation Act. 

The document in question is in the form 
of a letter on a printed form in a book 
kept by the plaintiff. A carbon copy is 
taken from it and presumably was given 
to the defendants. It is addressed to the 
defendants, and, after mentioning certain 
credits and debits, concludes with the state- 
ment that a sum of Rs. 660 is due to the 
plaintiff from the defendant, errors and 
omissions excepted, or rather the Hindi 
equivalent for this. This is signed by one 
of the defendants. It seems to us impossible 
to hold that this is not precisely within tht‘ 
meaning of Art. i of the First Schedule 
to the Stamp Act. The way in which the 
book is kept and signed seems to us to prove 
that the acknowledgment was made iu 
order to supply evidence of the debt. Various 
rulings have been quoted by the learned 
Advocate for the appellant and, among 
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oth^irs, Galstaun v. Hutchison (i). That 
case after all merely lays down that each 
document has to be looked at by itself 
and it is for the Court in each case to decide 
whether or not it falls within the definition 
of Art. I of the Schedule to the Stamp 
Act. Accepting that criterion, we have no 
hesitation in saying that in this case, in our 
opinion, the document required a one-anna 
stamp. That being so, it seems to us that, 
under section 35, it cannot be used for any 
purpose at all. This really does away 
with both the other contentions raised 
by the appellant. In our opinion, the appeal 
fails and is dismissed with costs. 

N, H. Appeal dismissed, 

(tj 13 lud, Cas. 279; 39 C. 789; 16 C, W. N. 
945 - 


ALLAHABAD HIGH COURT. 

Second Civile Appeals Nos. 1337, ^ 35 ^ & 
1357 OF 1920. 

January 30, 1923. 

Present: — Mr. Justice Daniels and Mr. 

Justice lyindsay. 

HANSRAJ AND ANOTHER — PLAINTIFFS— 
Appellants 
versus 

BADDEO SINGH and others — Defend- 
ants — Respondents. 

U. P. Lanjb Revenue Act {XIX of 1873), 

50# j 3— Malikana rights — Sir lands — Zemindars. 
transfers by validity of. 

In villages waere tiie proprietary interest con- 
sists of two bodies, the Zeminda..s. who are entitled 
to receive a certain percentage on the rental as 
mali/iana rights ana enjoy their sir at fixed con- 
cession rates, and the muafidars witn whom the 
settlement is made and who collect rent, let out 
the land, pay Government revenue, and are in 
fact in xuU properietary management in all other 
respects, the malihana rights, and the sir of the 
Zemindars are not non- transferable. Section 33 
and not section 50 of the Land Revenue Act 
applies to the case of such Zemindars, [p. 1029, 
coi. a; p. 1030, col. 1.] 

Second appeal from a decree of the 
District J udge, Agra, dated the X7th August 
1920. 


Mr. M, L, Sandal, for the Appellants. 

The Hon'ble Mr. N, P, Ashthana, for the 
Respondents. 

JUDOMBNT. — Second Appeals Nos. 1337, 

1356 and 1357 connected and have been 
argued together. They arise out of two 
suits brought, respectively, by M usammat 
Sunder Run war and one Bansraj lor a 
declaration that a certain sale aid not pass 
the right to receive a 10 per cent. maUtiana 
allowance in respect of a Zemindan share 
and did not convey any interest in certain 
sir land. The state of the piopnetary 
interest in this village is peculiar and is 
set out in the judgment of the learned 
District Judge. There arc two bodies in- 
terested in it who are known as the muajictars 
and the Zemindars. In the case ol this 
village the persons who correspond to the 
propiietors in the ordinary sense, who 
collect the rents from the tenants, let out 
the land and pay the Government revenue, 
are the muajidars. The settlement also 
has been made with them. The only rights 
which the so-called Zemindars have, is a 
right to receive from the muajidars a cash 
payment of 10 per cent, of the total rental 
and to hold sir land at a favourable rent 
which has been fixed by the Settlement 
Officer. So long as they pay this rent 
they are not liable to ejectment. 

The appellants in Appeals Nos. 1356 and 

1357 auction-purcliasers at a saie held 
in execution ol a decree on a mortgage ot 
the interests of two ol the Zemindar^, JMuia 
and Kulua, The property sold consisted 
both of a fractional share m the Zemindari, 
that is, in the right to receive malikuna 
allowance and of certam plots. Musam^ 
mat Sundar Kunwar, the plaintift in one 
of the two suits, is a muafiuar, Bansraj 
and Sri Chand, the plaintilis in the second 
suit, axe the sons ot one of the Zemindars 
whose interest was sold. The plamtihs 
in both suits asked for a perpetual injunction 
restraimng the appellants from realising 
the maUkana amount payable on the shares 
which they had purchased ; and Bansraj 
and Sri Chand also asked lor a declaration 
that the plots which had been sold as s%r 
were merely ex-proprietary tenant holdings 
and that the plaintifis might be awarded 
possession of them. Musammat Sundar 
Runwai asked in addition tor a declaration 
that 90 Mmindari right passed by the sale. 
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Both Sundar Kunwar and the father and 
predecessor-in-interest of the plaintiffs 
in the other suit, were parties to the suit 
on the mortgage in connection with which 
the sale was held. The learned Munsif 
dismissed both suits. The learned District 
Judge upheld the Munsif 's decision with 
regard to the siy right but gave the plaintiffs 
a decree in respect of the malikana, Musam- 
mat Sundar Kunwar accepted the decision 
so far as it was against her. Hansraj and 
his brother filed Appeal No. 1337 of 1920 
against the decision as regards the sir plots, 
and the defendants-purchasers, Baldeo vSingh 
and others, filed the remaining two appeals 
in respect of the malikana right. 

We take first the appeals of Baldeo Singh 
and others. The ground on which the learn- 
ed District Judge appears to have allowed 
the appeal was that, in the absence of any 
clear specification of the nature of the right 
sold, he must hold that it was a muafidari 
and not a Zemindari right. We are entirely 
unable to follow this reasoning and the 
respondents' learned Pleader is not able 
to support it. The interest which was sold 
could only be the interest which the judg- 
ment-debtors had, and that interest was 
admittedly the Zemindari interest entitling 
them to the 10 percent, malikana allowance. 
The respondents Have, however, attempted 
to support the decision on another ground, 
namely, that this allowance was a personal 
right which was not transferable. We are 
unable to find any reason for holding that 
this is a non-transfer able right. It is a 
right of a proprietary nature and the deci- 
sions which are on the record make it clear 
that from 1875 onwards these rights have 
been transferred and the purchasers have 
realised the malikana dues in place of their 
vendors. Indeed, as we have already noted, 
both sets of plaintiffs were actually patties 
to the proceedings in which the rights 
had been sold up in this very case. No 
reason has been showm us on which the 
judgment of the lower Appellate Court 
can be suppoited and we allow appeals 
Nos. 1356 and 1357 setting aside the 
decrees of the Court below, restore the decree 
of the Munsif with costs in all Court*^. 

In Appeal No. 1337 ot 1920 the appellants' 
contention is, that the sir, though described 
as sir, was really an ex-proprietary right 
which non-transferable* The .most ijn- 
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portant decision laying down the atatui 
of the parties in respect of these plots was 
a decision of the Settlement Officer of the 
year 1875. That decision is not on the 
record but it has been referred to and quoted 
in several of the subsequent decisions 
dealing with disputes regarding the sir land in 
this village. What the Settlement Officer 
appears to have held in that case was, thAt 
there was an arrangement existing in the 
village whereby the Zemindars received a 
malikana of 10 per cent, on the rental and 
enjoyed their sir at a certain fixed rental, 
while the muafidars were in full proprietary 
management in all other respects, ** and 
this arrangement, " he said, appears to 
have been in existence ever since the muafi'- 
dars received the muafi grant. " It is clear 
from other documentary evidence on the 
record that this muafi was prior to the 
British occupation. It is stated to have 
been granted originally by the Maharaja 
Scindia in the year 1793 when this village 
of Barehru belonged to the Gwalior Raj^ 
The statement by the Settlement Officer 
that the muafidars were in full proprietary 
management in aU other respects indicates 
that the right of the Zemindars was also to 
some extent a right of proprietary nature# 
It is further apparent from' the various 
judgments on the record that the Revenue 
Authorities have consistently taken the 
view that the rights of these sir holders 
were of a proprietary nature. There is a 
decision of the Commissioner of the year 1892 
in which he says that this land has undoubt- 
edly been sir for many years and that it is 
more consistent with the intention of the 
Act to recognise it as connoting proprietary 
title rather than to treat it as not having 
emanated from any proprietary title what- 
ever. Similarly, there is a decision of the 
Board of Revenue of the year 1916 in which 
the learned Junior Member held that the 
status of these sir holders was decided long 
ago in 1875 and held that they held transfer- 
able sir bearing a privileged rent. Concurring 
with the Court below, he refused to allow 
them to be treated as occupancy tenants. 
The same view was taken by Mr, Evans 
as Settlement Officer as far back as 1879 
in a decision which is upon the record. 
On the other side three judgments of single 
Judges of this Court have been referred to. 
These judgments ate not inter partes but 
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are relied on as showing that these sir 
holders have been treated as mere tenants. 
One of these judgments is clearly irrelevant, 
as it deals with a case in which one of the 
sir holders had taken possession of certain 
land previously vacated by a non-occupancy 
tenant . The other two j udgments proceeded 
on the assumption that the sir holders 
were excluded proprietors under section 50 
of Act XIX of 1873. vSection 30 appliev*^ 
to CD-sharers who were offered a settlement 
but refused it and had been granted a maii- 
kana allowance in consequence. These Zemin- 
dars clearh" did not come within that 
provision. The settlement was never offered 
to them. It was made with the muafidars 
in preference and their case came under 
section 33 and not under section 50 of the 
old Revenue Act. We are satisfied on the 
evidence on the record that the Court below 
was right in holding that these sir holders 
have a transferable interest. We according- 
ly dismiss appeal No. 1337 with costs includ- 
ing in this Court fees on the higher scale. 

M. A. A. 

Appeals Nos, 1356 & 1337 alloLved ; 

Appeal No, 1337 dismisstd. 


CALCUTTA mCH COURT. 

Appeal, from Appkeeate Decree 
No. 1540 OF 1920, 

July 25, 1922. 

Present: — Mr. Justice Walmsiey and 
Mr. Justice B. B. Ghose. 

KAMALA KANTA and others— 
Pea INTIFFS — Appeei ants 
versus 

.VNNANDA CHANDRA CHAKRA- 

BURTTY AND oiTiKRs— D efendants — 
Respondents. 

Transfer of Property Act (I V of 1S82), .v. 58 (c) 
•^Mortgage by conaitional sale — Mortgage in 
possession — Dispossession by landlord, if can 
op St ate as adverse possession again4 mo tgaf'o — 
Evuenc Act (I of i 8 p), 5. 92 — Evidence o! arts 
and conduct, admissibility of, 

V/nere a mortgagee is in possess’en. h’s clispo - 
session by the landlord cannot, by i self, op rate 
as adverse poisession as against the mortg got 
auring the continuance of the mortgage. Besides^ 


the mortgagee cannot by suff 'ring dispossession 
an I having taken a new title from th.* landlord 
affect the r ght of the mertgagor in the proj.- 
erty (A which the mortgagee was put into posw.c* 
si n under the mor*i:agc. 

Kv deuce of the acts and conduct of part’es 
to a document is not admissible between them 
to show that the document is really not wdiat it 
purports to be. 

Maung Kyin v. Ma Shive La, 42 Ind. Cas. 642; 
22 C. W. N. 257; 15 A. L. J. vS25; 3^M. E. J. 648; 
3 P. E. \V. 185; 0 E.‘ W 777; 2 . M. E.T. 36: 27 C. 
b. J. 175; 20 Bom. E. K. 278 ; (1918) M. W. N. 
3 0; 45 C. 2.0; () E. B. R. 114: II Isia*. E. T. 21, 
44 I. A. 23O (P. C.), relied on 

Dalkhkcn Dasx, H’. F. Legge, 22 A. 149:4 c. W. 
K. 153; 2 Bom. E R. 523; 27 J A. 58; 7 Sar. P. C. J . 
001; 9 Ind. Dec. (n. s ) 1130 (P. C,), re’ened t 

Appeal against a decree of Xh^ Offi- 
ciating vSubordinate Judge, Mymensingh, 
doted the 3rd March IQ20. affirming the 
decree of the Munsif, First Court, Ki- 
shoreeuuj, dated the lytli June 1919. 

Bobu Gcpal Chandra Das, tor the Appel- 
lants: — The plaintiff is the appellant. 
The appeal arises out of a suit for 
redemption of a tnortgage by conditional 
sale. l)efence was that the mortgage uas 
of anon-transferable occupancy hold’iig. 
The First Court dismissed the suit which 
was affirmed on appeal. The money ad- 
vanced was Rs. 200. I submit oral evidence 
cannot be given to prove the terms of the 
mortgage-deed. See Ghosh on Mortgage, 
Volume 1, 206 (T. D. D.) 1Q22 Edition. 

Babu Hemendra Kumar Das, for the 
Respondents : — The findings are that there is 
a stipulation that if money is paid up 
then it will op^rratc as an out-and-cut srde. 
1 am on the land making fresh settlement 
with the landlord. As to the admis^bility of 
oral evidence of the conduct of the 
parties, I submit section 92 of the Evidence 
Act only applies to the parties to a docu- 
ment. Therefore, evidence would be admis- 
sible in case of third parties. I am a third 
party in this setise that I claim by virtue 
of settlement from landlord. I submit the 
deed being to defeat the rights of landlord 
is really one of sale in the gaib of a mortgage. 

Babu Copal Chandra Las, n jhec? in 1 litf 

JUDGMENT. — This appeal is by ti,( j lun 
tiffs and it arises out of a suit for redt r'M.i< n 
of a mortgage by conditional sale dated the 
4th Jaistlia 1304 B S. Both the Couits 
below have dismissed thesu’t ^ntbf g/aurd 
that the document which purported to be 
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a deed of mortgage was really a deed of 
« 5 ale and upon that it was held that the 
plaintiffs had no right to redeem the mort- 
gage. The Subordinate Judge on apjKrd, 
although he held that oral evidence was not 
admissible for the purpose of showing that 
the deed was really a deed of sale, though 
in the form of a mortgage, was of opinion 
that evidence of the acts and conduct 
of parties was admissible to show that the 
document was really not what it purported 
to be, that is, that it was not a mort- 
gage but really a sale. That such evidence 
is not admissible between parties to the 
document has been definitely laid down b3’^ 
the Judicial Committee in the case of Maung 
Kyinv. MaSJmc La (i). The learned 
Subordinate Judge refers to this case in 
his judgment as reported in 22 Cal 
cutta Weekly Notes 257 [Maung Kyin 
V. Ma Shwc La (i)J, but he has 
overlooked the fact that their Jvordships 
of the Privy Council observed in that 
case that the cases which rejected evidence 
of acts and conduct rightly followed the deci- 
sion of the Priv3 Council in Bnl/Hskii 
v. W , F. Lcgge (2), There is no doubt, there- 
fore, that that evidence is not adndssible 
under the law. So, the deed must be taken as 
a mortgage and the rights of the parties 
should be regulated upon that basis. 
The learned Vakil for the respondents, 
however, seeks to support the judenxnt 
of the Subordinate ludge mainly" upon the 
ground that the landlord had taken possession 
of the holding and remained in possession 
for two years and the mortgagees took 
a fresh settlement from the landlord, the 
result being that the right of the moit- 
gagois has been extinguished and the mort- 
gagees have acquired a new title which the 
plaintiffs are not entitled to redeem, I'he 
short answer to their contention seems 
to be that the mortgagees were in possession, 
and the dispossession of the mortgagees 
by the landlord, even assuming that it was 
done against their will, cannot by itself 
operate as adverse possession as against 

(i) 42 Ind. Cas. O42; 44 I. A. 230* 22 C. W. N. 
257; 15 A. L. J. 825; 33 M. L. 3 P. L. W. 

185: h.W. 777; 23 M. L. T. 30; 27 C.i .J. 175; -lo 

Bt m L. R. 278; {H)\S) M. W. N 300: 4-) C, 320; 
9 Ir. B. R. 1 14. i I 13 ' r. L T 21 fP C.), 

22 A. 4 C. W. N 1 5: 2 B m. L. R. 523; 
27 . A. 58; 7 Sar. P. C. J. (-oi;9liid. Pec. (N. s.) 
lijo (P. C.). 


the mortgagoTs during the continuance 
of the mortgage. Besides, the mortgagees 
cannot by suffering dispossession and 
having taken a new title from the landlord 
affect the right of the mortgagors in the 
property" of which the^" were put into posses- 
sion under llie nnjrtgage. The plaintiffs, 
therefore, have a subsisting right to the 
property whicli the^^ are entitled to redeem 
under the mortgage- deed. 

It is, however, urged by the mortgagees- 
respondents that, under the terms of tl e 
deed, the mortgagors were bound to pay 
rent to the landlord but they had omitted 
to make the jiayment and that they, the 
mortgagees, had paid the rent, although 
they were not bound to do so under the 
terms of the contract contained in the mort- 
gage-bond. If that be so, the mortgagees 
are entitled to add such amount to the mort- 
gage- inone}’ and also to interest under the 
terms of section 72 of the Transfer of 
Property Act. 

The appeal, therefore, must be allowed, 
the judgment and the decree of the Court 
of Appeal below set aside and the case 
sjiit back to the Trial Court for making a 
redemption decree under the law after 
).n .in out the sum or sums which the mort- 
gag:‘es arc entitled to recover from the 
mortgagors in aduition to the amount 
p.U’^able under the mortgage deed, 
which the mortgagees had to pay for the 
purpose of pre.servation or mana^ ement 
of the propert}^ in excess of what the > were 
bound to pav under the terms of the deed. 
The plaint iff s-appellants are entitled to 
their costs in this Court and in the lower 
Appellate Court. The costs of the Trial 
Court will depend upon the sum which is 
found t / be payabh by the mortgagors for 
the purpose of redeeming the pr.. pert r, and 
the mortgagees will be entitled to such costs 
whkh Will depend upon the sum so fo nd. 

August 10, 1922. — The learned Vakils 
on both sides pray that our order as 
legards the costs of the Court of first 
instance may be varied by directing 
that each party do bear its own costs in 
that Court. As both sides agree to this, 
we modify our order accordingly and ( irect 
that the parties do bear their own costs 
in the Trial Court. 

Appeal allowed. 
n, N. Order as to costs modified. 
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ALLAHABAD HIGH COURT. 

Civil Revision No. 36 of 1922. 

January 10, 1923. 

F/c$eni : — Sir Grimwood Hears, Kt., Chief 
Justice, and Justice Sir P. C. Banerji, Kt. 

ABDTTI^ WAHID — Applicant 
versus 

The MUNICIPAIv BOARD, ALI.AHABAI) 
— Opposite Party. 

U, Municipalities Act (I I of 1916), s. 326 
■^Act done in official capacity — Refusal to pay 
amount of hill — Suit to recover amount — Limitation 
terminus a quo. 

Where some members of a Municipal Board, 
sitting in a matter concerning its finances, dis- 
allow an item from a bill, such refusal is a matter 
which concerns the carrying out of the duties 
of the Board and amounts to an ^‘official act,'* 
within the meaning of section 326 of the U. P. 
Municipalities Act, and an action for the 
recovery of the sura so deducted must, under 
section 32O, in order to succeed, be brought within 
six months from the date of the refusal. 

Civil revision from an order of the 
Judge of the Court of Small Causes, Allah- 
abad, dated the 4th February 1922. 

Mr. P. L. Banerji, for the Applicant. 

Dr. K. N. Katju, for the Opposite Party, 

JUDGHENT* — In the early part of the 
year 1918 the Municipal Board of Allahabad 
wanted certain huts of a temporary nature 
built in order to afford temporary accommo- 
dation for the persons who would, in the 
ordinary course of events, attend the Magh 
mela of that year. The Board entered 
into contracts with one Abdul Wahid and 
he carried out certain work. When the 
time came to examine his bills, the Engineer 
to the Municipal Board was of opinion that 
Abdul Wahid was claiming for work which 
in fact had never been ordered, and that, 
on other grounds as well, there were certain 
items open to objection, and that the 
claim of Abdul Wahid, which was for some 
Rs. 827, should be reduced by Rs. 350. 
A notification to that effect was sent to 
Abdul Wahid on the 14th of August 1918, 
the Board supporting the Engineer with 
regard to the striking out of the Rs. 350. 
In 1920 Abdul Wahid having commenced 
no action went away on military service. 
On the I2th of January 1922 he commenced 
an action in the Smdl Cause Court for a 
sum of Rs. 390, Rs. 40 of this amount was 
for return of deposit, a matter with wbieb 


we are not concerned. In the ordinary 
course, having regard to the fact that 
Abdul Wahid was on military service, 
the action, if it was governed by ordinary 
rules of limitation, would be within time. 
The Municipal Board, however, took the 
point that, under section 326 of the United 
Provinces Municipalities Act, the suit brought 
by Abdul Wahid ought to have been 
commenced within six months from the 
date of their refusal to pay. The Judge 
of the Small Cause Court came to the con- 
clusion that that was a fatal objection to 
the claim of Abdul Wahid and dismissed 
it. The matter has come up before us in 
revision and we have been referred to the 
exact words of the section. The relevant 
words are : “ No suit shall be instituted 
against a Board in respect of an act done in 
its official capacity, unless such action be 
commenced within six months next after 
the accrual of the cause of action. Now, 
the cause of action was the refusal by the 
Board to pay Rs. 350. The refusal by the 
Board was determination by certain gentle- 
men sitting as a Board in a matter which 
concerned the finances of the Board, which 
concerned the proper carrying out of the 
duties of the Board, and cannot be otherwise 
described than as an “ official act.** The 
Engineer officially reported to the Board 
his opinion that Rs. 350 ought to be struck 
off the bill; certain gentlemen duly elected 
to the Municipal Board approved that 
recommendation of the Engineer and decided 
it should be carried into effect and Rs. 350 
withheld. That refusal was clearly, in 
our opinion, an act done by the Board in 
its official capacity ; and, therefore, fot the 
refusal to pay the sum of Rs. 350^ Abdul 
Wahid ought to have commenced his action 
within six months from the date of the refusal. 
We are, therefore, of opinion that the 
decision of the learned Judge of the Small 
Cause Court is right and that this applica- 
tion for revision must be rejected with 
costs and fees on the higher scale, 
w. c. A. 

Application rejected. 
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JHARAP RAI V . JAINT RAI. 

ALLAHABAD HiaH COURT. 

Second Civi . Appeal, No. 1380 ok 1921. 

February 19, 1923. 

Present: — ^Mr. Justice Daniels. 
JHARAP RAI — Plaintifi?— Appedeant 
versus 

JAINT RAT and others — Defendants — 
Respondent."!. 

Limitation Act (IX of 190S), Sch. I, Arts 142, 
144 — Adverse possession — Burden of proof . 

}n a suit for recovery of immoveable property 
where the plaintiff alleges dispossession by the 
defendant it is Art. 142 of Schedule I to the Limita- 
tion Act that applies and not Art. 144 [p. 

1033, col. 2.] 

Mohima Chunder Masoomdar v. Mohesh Chunder 
Neoghi, 16 C. 473; 16 I. A. 23; 5 Sar. P. C. J. 321; 
8 Ind. Dec. (n. s.) 312 (P. C.), followed. 

Secretary of State v. CheHkani Rama Rao, 35 
Ind. Cas. 902 ; 39 M. 617 ; 31 M. L. J. 324 ; 20 C. 
W. N. 1311 ; (igi6) 2 M. W. N. 224 ; 14 A. L. J. 
1114- 20 M. ly. T. 435; 4 L. W. 486 ; 18 Bom. L. R. 
1007 ; 25 C. L. J. 69; 43 I. A, 192 (P. C.) and Jai 
Chandv. Girwar Singhs 52 Ind. Cas. 36O; 41 A. 669; 
17 A. L. J . 814, distinguished. 

Possession which can be referred to lawful title 
should be so referred. Therefore, where there is 
nothing to show the unlawful ouster of the plaintiff 
from the land, his suit for posse.ssion must fail, [p- 

1034, col. T.J 

Second appeal against a decree of the 
District Judge, Ghazipur, dated the 
loth August 1921. 

Mr. 1 ), S. Bajpaiy for the Appellant. 

Mr. N. Upadhiya, for the Respondents. 

JUDGMENT. — This appeal arises out of 
a suit originally brought for possession of 
I higha and 2 hiswas of sir land. The First 
Court decreed it to the extent of ii biswas 
17 dlmrs. The lower Appellate Court has 
dismissed it. The findings of the Court 
below are these : — The parties arc joint 
owners of an unpartitioned village. They 
are in separate possession of sir plots. They 
cultivated two adjoining plots, Nos 1209 
and 1210, the latter being in the possession 
of the plaintiff. 'J'his was in 1901 (Fasli 
1308). At the time of the suit the defendant 
was in possession of 10 hiswas in No. 1210 
which has been formed into a separate 
sub-plot. There is no proof whatever as 
to when this change took place, the allega- 
tion in the plaint being* that tlie plaint'ff 
was originally in proprietary possession 
of this area, and that the defendant had 
dispossessed him by encroacliing on the 
plaintiff's land to the extent of the area 
claimed. The learned District Judge held 
that the case was governed by Art. 142 


of the limitation Act and that, as there 
was nothing to show that the plaintiff has 
been in possevssion within 12 years, his suit 
must fail. 

In appeal it is contended that the ca?e was 
governed by Ait. 144 and the ruling 
of their lyordships of the Privy Council in 
Secretary of State v. Chelikani Rama Rao (i), 
and of this Court in Jai Chand v. Girwar 
Singh (2) have been referred to. It appears 
to me that there is a tendency on the part 
of some Courts to give too wide an extension 
to these decisions. Both were cases falling 
definitely under Art. 144. In the Privy 
Council case the area in dispute had arisen 
in the bed of the sea near the mouth of a 
river, and in the case in this Court the 
plaintiff's case was that the defendant was 
a mere licensee on behalf of the plaintiff. 
Ill cases to which Art. 142 applies, that 
is to say, cases iu which there has been a 
dispossession of the plaintiff, the ruling 
of the Privy Council in Mohima Chundet 
Mozoomdar v. Mohesh Chunder Neoghi (3) 
still holds good. In this case there certainly 
was an allegation on the plaintiff's part 
that he was originally in possession and 
had been dispossessed. 

There is, however, another ground on 
which the decree of the Court below can be 
supported and it has been supported by 
the respondents' learned Counsel. On the 
findings of the Court below this is not a 
case of adverse proprietary possession at all. 
The village is undivided and the ownership 
of otlier co-sharers is not affected by the 
fact that one co-sharer cultivates certain 
land as sir or khudkasht. He is liable to 
account to the other proprietors for such 
land at the distribution of profits. In 
this case it is the finding of the Court below, 
that the ownership of the village is joint, 
though the parties are in separate possession 
of their sir. All that has happened in this 
case, so far as the record shows, is that at 
some time after 1901 the plaintiff has ceased 
to cultivate this particular portion of plot 
No. 1210 as his sir and the defendant has 

^i) 35 Ind. Cas, ; 39 M. 617 ; 31 M. D. J, 
324; 20 C. W. N. 1311 ; 1916) 2 M. W. N. 224; 
14 A. L. J. 1114; 20 M. ly. T. 435; 4 ly. W. 486; 
18 B m, ly. R. 1007 ; 25 C. ly, J. 69 ; 43 I. A. 192 
(P. C.). 

2) ‘ 2 Ind. Cas 366; 41 A. 669* 17 A. ly J, 8x4. 

3) 16C. 473; 16I. A. 23;5SarP. C. J. 3^1: 
8 Ind. Dec, iN. s.) 312 (P. C.). 
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begun to cultivate it. Possession which 
can be referred to lawful title should be 
so referred, and according to the finding 
of the Couit below there is nothing to show’ 
that there has been any unlawful ouster 
of the plaintiff from this land. It appears 
t ) me, therefore, that the decree of the Court 
below is correct and I dismiss the appeal 
with costs. 

M. A. A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civid Appeai, No. 331 or 1922. 
December 15, 1922. 

Present: — Mr. Justice Rafique and 
Mr. Justice Piggott. 

A J UDHI A P R AS AI)--DECKKH-HobDEu— 
Appellant 
versus 

GOBIND PRASAD— Judgment Debtor 
— Respondent. 

Pre-emption — Decree ordering payment out of 
Court — Payment in Treasury without injormini: 
Court — Decree whether complied with. 

In a pre-emption suit a decree was obtained 
and the plaintiff was to pay to the defendant 
within thirty days a specified sura ; in the event of 
the latter refusing to accept the money when 
tendered, the plaintiff was given the option of 
depositing it in Court. The plaintiff did not tender 
the money out of Court. The defendant, well 
within the period limited by the decree, applied 
to the Court that the plaintiff was present with 
the money and that he might be asked to make 
the payment. The plaintiff, hf)wcver, w s not 
to be found when called but he deposited the 
money, which he had been ordered to pay out of 
Court, in the Treasury on the same day, without 
informing the Court of the deposit or asking it to 
issue notice to t le defendant that the mo.iey was 
ly eg to his credit in the Treasury : 

held, that there had not been any effective com- 
pliance with the provisions of the decree, [p. 1035, 
coL I.] . 

Execution second appeal against a 
decree of the Subordinate Judge, Basti, 
dated the 28th January 1922. 


Dr. S. AT. Sen, for the Appellant. 

Dr. 5 . M. Sulaiman and Messrs 
Bahadur DH and S. P. Stnha,iQX te- 
spondent. 

JUDGMENT.— This is a second appeal 
by the plaintiff decree-holder in a pie- 
einpliop suit. The decree was on a compro- 
mise. The plaintiff was to pay to the decree- 
holder within tliirty days a specified 
sum. In the event of the defend ant- vendee 
refusing to accept the money when tendered, 
the plaintiff given the option of deposit- 
ing the sum in Court. Failing such payment 
or deposit within the period limited, the 
suit was to stand dismissed. The decree 
was passed on the 22nd December 1920. On 
the 2nd February 1921, the plaintiff asked 
the Court to execute the decree by putting 
him in possession of the property. On 
the 9th February 1921 the opposite party, 
Gobind Prasad, objected that the money 
had neither been paid nor tendered within 
the period fixed. The Courts below, after 
taking some evidence . have held that the 
plaintiff, Ajudhia Prasad, never tendered 
the money to Gobind Prasad out of Court, 
but that he did deposit it in Court within 
the i^eriod of 30 day.s limited by the decree. 
Both Courts have lield, as a question of 
interpretation, that this deposit was not 
a sufficient comi)liauce with the terms of 
the decree. The appeal before us is by the 
plaintiff Ajudhia Prasad. If we had merely 
to decide the point as it has been ]mt in 
the judgment of the low^er Appellate Coiiit, 
w’e miglit have felt some little difficulty, 
but, on an examination of the record., we 
are satisfied that the appeal must fail. 
The question as to what actually happened 
in the interval between the passing of the 
decree and the application of the 2nd Febru- 
ary 1921 is a little complicated by the lact 
that the Courts below have disbelieved 
Ajudhia Prasad's oral evidence as to a 
tender made out of Coiitl. The record 
does, however, establish certain facts. On 
the 12th January 1921, well within the 
period liniitcd by the decree, Gobind Prasad 
presented to the Court an application 
to the effect that the plaintiff, Ajudhia 
Prasad, was present with the money which 
he had been required to pay, and he asked 
that payment might be made and a receipt 
handed over in the presence of the Couit. 
Upon this the Court Officer called for Ajudhi a 
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Prasad, but he was not to be found. Tlie 
Court then ord ‘red Gobind Prasad’s petition 
to be filed. We know also that, on that 
very same day, namely, the I2tli January 
1921, Ajudhia Prasad went to the Treasury 
and there deposited, to the credit of Govind 
Prasad, the money which he had been direct- 
ed to pay out of Court. He never informed 
the Court that this money had been so 
deposited, or asked the Court to issue 
notice to Gobind Prasad of the fact that the 
money was lying to his credit in the Treasury. 
On this state of facts it seems sufficient 
to say that there had not in our opinion, 
been any effective compliance with the 
provisions of the decree. This appeal, there- 
fore, fails and we dismiss it with costs, 
including fees in this Court on the higher 
scale. 

F. ic. Appeal dismissed. 


PRIVY COUNCIL. 

Appeae from the Madras High Court. 

November 30, 1922. 

Present : — Lord Pnckniaster, Lord 

Phillimore. Sir John Edge, Sir Lawrence 
Jenkins, Kt., and Lord Salvesen. 

CHALIKANI VENKATARAYANJM 
G ARl^ AND OTHERS— ApPETEANTS 
versus 

iRER RAJAH VATSAVAYA VENKATA 

SUBADRAYAMMA JAGAPATI BAHA- 
DUR GARU AND OTHERS — RESPONDENTS. 

Mortgage with possessicj? — Agreement by mart- 
gagor to pay fixed sum for expeincs to be incw/yed 
by mortgagee, validity of— Fired i>ayineni in 
respect of variable charge — T ender — Format iend?rt 
when unnecessary. 

There is nothing to prevent a mortgagor from 
entering into an agreement to pay the mortgagee a 
fixed sum for certain expenses to be incurred by 
the latter when in possession of the property 
mortgaged t him. Such an agreement merely 
provides for a fixed payment in respect of a ’‘variable 
cna ge and is valid even though the amount is 
n. fixed so a.- to prejudice the mortgagee, [p. 
10^6, col. 2.] 

The practice of the Courts is not to require a 
party to make a formal tender where from the 
facts it appears the tender would have been a 
mere form and that the party to whom it W€U3 


made would have refused to accept the money, 
[p. 1037, col. 2.] 

Iluntct V. Daniel, (ij?45) 4 Flare 420; 14 L J. Ch. 
194; 0 Jur. 520; 67 E. R. 712; 67 R.R.114, referred 

Appeal against the judgment and dec^te 
of the High Court of Madras (Abdur Rahim 
and Oldfied. JJ.), dated the Qth and 21st 
November 1913, in Appeal Suit No. 209 of 
1916, printed as .^5 lud* Cas. 437, inodifj'- 
ing n decree of the Court of the Temporary 
Suljord:nate Judge, Vizagapatam, in OrigJ- 
nal Suit No. 30 of 1910, dated the 25Lh 
December 1915. 

Messrs Upjohn, K, C., Narasimham and 
Rao, for the Appellants. 

Messrs. De Gruyther, K, C., and K, 
Brown, for the Respondents. 

JUDGMENT. 

Lord Buckmaster.— Three questions are 
raised upon this appeal. They all arise 
out of the rights created under a mortgage- 
deed which was executed on the 2nd March 
1891, in favour of the first plaintiff in the 
suit by the first defendant. The appellants” 
are assignees of the equity of redemption 
of that mortgage, and claim that in the 
accounts taken to determine the true amount 
due under the deed three mistakes have 
been made adverse to their interests. The 
mortgage-deed itself is in a peculiar form. 
It is a mortgage with possession to secure 
the re-payment of Rs. 1,80,000 with interest 
at the rate of Re. i per cent, per month; 
the prinicipal of the debt is to be re-paid by 
sums of Rs. 10,000 payable year after year> 
beginning on the first February 1892 down 
to the fiist February 1808, and on the ist 
February 1899 entire balance of 

the debt and the interest is to be p^dd. 
These instalments are protected not nterely 
by the security of the mortgaged property 
but also by an express agreement in these 
temis : “ We shall pa3^ to you at Tuni the 

principal according to the aforesaid in- 
stairucutvS and the whole of the interest upon 
the ( iitire debt calculated with refereuce 
to the instalments, along with the last 
instalment/* There was a further agree- 
ment in t]ic deed by which certain charges 
which woi^d be incurred the mortgagee, 
when in possession, were fixed at the Mmi 
cf Rs 4,000 per annum. They aie specified 
3,1 being the usual earthwork repairs anniiaily 
d ne to canals, etc., expenses on account 
qI the village headmen, service Inams of 
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village headmen, village deities, contingent 
charges, and other business expenses. The 
deed also contained two further material 
provisions. The first, that notwith- 
standing the arrangement by which 
the mortgagee was to be put into 
possession, a lease was to be granted 
by him to the mortgagor for a period of 
two years, and the second, that if the pro- 
visions of the mortgage-deed as to re-delivery 
of the estate to the mortgagee by the mort- 
gagor at the expiration of the lease for two 
years were not carried out, the mortgaged 
estate should at the end of the time stand 
sold to the mortgagee for the entire amount 
due inclusive of the balance of principal and 
interest, and further, that the mortgagor 
should not sell any portion of the estate 
to anybody except the mortgagee. Arrange- 
ments were also made by which the 
mortgagee was to pay all the necessary 
pelshcusk or quit-rent or land-cess, and a 
provision that if that should be raised 
there should be a further right on his part 
to recover the money from the mortgagor 
with interest as therein mentioned. What 
happened consequent upon the execution 
of the deed was this : The lease for two years 
was duly granted to the mortgagor, but at 
the expiration of the term he did not pay 
the second instalment due on February ist, 
1893, nor did he re-deliver possession to the 
mortgagee. The mortgagee accordingly 
instituted a suit for recovery and possession 
and for the amount of the second instalment. 
To meet this a sum of Rs. 15,000 was paid 
into Court by the appellants on behalf of 
the mortgagor, but possession was not deli- 
vered up by him, and he was in fact in 
possession at the time when the third instal- 
ment became due. 

Shortly before this date, namely, on the 
i6th January 1894, the mortgagor executed 
a sale-deed for Rs. 1,60,000 for some of the 
mortgaged properties, and a mortgage for 
Rs. 60,000 for the others in favour of the 
appellants, and requested them to pay to 
the mortgagee Rs. 2,05,000, being the total 
Rs. 2,20,000 after deducting the Rs. 15,000 
already paid into Court. The appellants 
accordingly, on the loth February 1894, 
tendered the Rs. 10,000, due on the 1st 
F'ebruary to the mortgagee, who refused to 
accept the money^upon the ground that 
there existed at that date a breach of the 


bargain made by the mortgagor as to re- 
dehvery of possession, and that consequently 
his acceptance mijght prejudice his rights. 
Their Lordships think that this is a mistaken 
view of the rights which the mortgagee 
possessed. The agreement for the pay- 
ment of the instalments of the mortgage- 
money is in fact the main obligation of the 
mortgage-deed, and the whole of the other 
provisions, however extensive and far- 
reaching they may be, are really nothing 
but the security to enforce this obligation. 
The acceptance of Rs. 10,000 due on the 
isl February 1894 would not have pre- 
juthced the mortgagee in any way in the 
claim he had then pending against the 
mortgagor for possession, and their Lord- 
ships think there was consequently no justi- 
fication for Iris refusal of the tender. The 
fact that the tender was nine days after the 
due date is, of course, immaterial; accordingly, 
in taking the accounts , interest on the sum 
of Rs. 10,000 according to the terms of the 
deeds must cease to be charged against 
the nrortgagor from the lotli Februay 
1894. 

Oil the I3tb July 1894 the mortgagee 
obtained a decree lor possession, and enter 
ed in pursuance of its tenns, so that the 
agreement lor the annual allowance of 
Rs.^ 4,000 for the particular payments to 
which reference has beer made becarie 
operative, and the next question is os to the 
validity of that agreement. It is urged on 
behalf of the appellant that it gives the 
mortgagee a collateral advantage under the 
deed which he is not entitled to exact, 
but their Lordships think that that con- 
tention canuot be supported. The truth 
is that it is a fixed payment to be made in 
respect of a variable charge, and 
though it may be assumed that the amount 
was not fixed so as to prejudice the mort- 
gagee, there is nothing to prevent the mort 
gagor and mortgagee entering into a bargain 
as to what sum should be charged annually 
for expenses that may or may not exceed 
the agreed figiue. They, therefore, think the 
objection to the Rs. 4,000 cannot be main- 
tained. 

There remains what is after all the most 
serious part of this appeal, and it is the dnim 
that, in February 1899, the appellants 
were willing and offered to make a tender 
of the whole of the outstanding principal 
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and interest, but that the mort^idgee so 
acced as to excuse the actual tender being 
made, and that in consequence there is no 
longer any right on the part of the mort- 
gagee to debit interest in the mortgage 
accounts from that date. This controversy 
depends upon the true meaning to be 
placed on two important letters. The 
first is written on the 17th January 1899, 
by the appellants to the mortgagee. 
It refers to the mortgage and the 
assignments, and points out that the balance 
of the monies payable by them to the 
mortgagor in respect of such transaction — 
which appear to be stated erroneously at 
Rs. 2,25,000 insteaci of Rs. 2.05,000- had 
not been paid over but left with them 
for satisfaction of the moitgage-debt, 
and concludes in this way . “ It is 

requested that, on receipt of this letter, 
the amount becoming due to you by that 
date frotn the estate nmy be made known 
at once. Soon after receipt of your letter, 
we are ready to send respectable men with 
money and get the re-payment of the amount 
of your debt made iu full in the forenoon 
on the due date. Your reply is requested.'* 
Both the Subordinate Judge and the High 
Court Judges, before whom this case has 
been heard, have come to the conclusion 
that that was not a bona fide offer on the 
part of the appellants. They say that they 
had not at that time either the money or 
the control of the money that would have 
enabled them to meet the tender of the 
large amount that was due upon the mort- 
gage-deed. Their Lordships think, for rea- 
sons that will presently appear, that it 
is not necessar}’^ to consider that question. 
It is very difficult indeed to say whether 
or no a man will be able to have 
control of money at a future date, and the 
real question to be determined here is not 
whether that money was within the power 
of the appellants, but whether the mort- 
gagee in the letter he sent in answer to the 
offer deinitely and unequivocally refused 
to accept the money, were it tendered. 
Before reading this reply it is well to bear 
in mind what has been stated by Vice-Chan- 
cellor Wigram in the case of Hunter sr. 
Darnel (i) as to the true position in such 

(x) (1845) 4 Hare 4^0 i 14 L. J* Ch, 194; 9 Jttr. 

.<iaO£ 87 B. it. 712 ! 67 R. R. ixa. 


a case. He there says: "The practice of the 
Courts is not to require a jjarty to make 
a formal tender where from the facts stated 
in the Bill or from the evidence it appears 
the tender would have been a mere form 
and that the party to whom it was made 
would have refused to accept the money/' 
Their I.ordships think that that is a true 
and accurate expression of the law, and the 
question, therefore, is whether the answer 
that was sent on behalf of the mortgagee 
amounted to a clear refusal to accept the 
money. The letter is dated the 28th ot F'=*b- 
ruary 1899, and is in part in Ihe from 
of an argument, and the substantial part 
is as set out in the record in these words : — 
“As in the face of the suit instituted 
by us of late in the District Court of Vizaga- 
patam against the proprietor for possession 
of the entire proprietary estate of Dratia 
held by us under the terms of our possessory 
mortgage-deed, yon have purchased from 
the proprietor, as you have stated, durii-g 
tne pendency of that suit and subsequent 
thereto, with, full knowledge of the condi- 
tions. etc., of our possessory mortgage- 
deed, and yet in contravention of the same 
and without necessity, a consider a ole por- 
tion of the estate at different times for 
Rs. 2,40,000 in favour of yourself and 
others, there is no need for us to pay any 
of those amounts you state under that 
head, inasmuch as the right to purchase 
that estate for that sale price has vested 
in us. “ 

The explanation of the earlier part of that 
paragraph is due to the provisions contain- 
ed in the deed which prohibit, so far 
as they had the power, just such a trans- 
action as that which had taken place. The 
latter part of the letter is unfortunately 
an obvious mistake or misprint. Either it 
should run, “ there is no need for us to 
receive, " or “ there is no need for you to pay 
us any of those amounts you state tinder 
that head." The better reading in favour 
of the appellants is the latter, “ there is 
no need for you to pay any of those amonnti 
you state under that head, inasmuch as the 
right to purchase that estate for the sale 
price is vested in us." Accepting this as 
the true reading, the meaning of the letter 
in their Lordships* mind is this, that tte 
rights which the mortgagee had 
conferred upon him have vested m him the 
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^nole of the estate, and lY/it oomcinenlly 
the mort^aiye is vt an end. It was j: n (^riopc- 
ous view based npon invalid f/rovjsionn in 
the de^^d, bill it by no ireans followed 
from that iliat if, in fact, the lend' a had 
been made oi the whole cd the inincipal 
moir.^v and interest Avhich due* mv to 
that date, the mortgagee w'oidd not have* 
accepted it, and it is remarkable that hi 
the latter part ot the letter be continues 
in these words : In rejdy to the letter, 

dated 14th ultimo, from the proprietor 
about the balance of demand after payments 
made, on the proprietary estate of Kota 
Uratla, we informed him on the 27th in- 
stant, that the amount of debt due under 
our said deed was Ks. j,Tg,94()-2-2/' Now. 
upon the view that this letter was intended 
to excuse the mortgagor from making any 
tender at all under the deed, there 
could have been no possible reason for 
Stating what the amount was that was to 
be paid. The fact is that this letter contai is 
a reason why the tender is unnecessary’, 
but the reason was wrong, because the right 
to buy according to the terms which the 
mortgage-deed contained was a right which 
was not enforceable in law. But it is 
on that hypothesis that they say 
there is no need for payment to be niade. 
It this were not accepted as correct, there 
is nothing to relieve the appellants from 
making the tender. Their Lordships 
are unable to construe the letter a*' e(iuiva- 
lent to any such clear release to the 
mortgagor of his obrgati<;U to lender tlie 
money as is required in order to jus'ify 
him in not having presented it for receipt. 
Prom that time to this notliing has in fact 
been tendered. No money has been i^aid 
into Court, and no effort on the part of the 
mortgagor has been made to satisfy his 
obligations under the deed. Their Lord- 
ships, therefore, think that the appellants 
must fail upon that part of his appeal. 
It follows, therefore, that the appeal suc- 
ceeds, but ?5Licceeds only to a very limit- 
ed extent ; but though it is small in rela- 
tion to the part in respect of which he 
fails, he docs obtain some substantial re- 
lief which could not have been obtained, 
without coming before this Board, and 
their Lordships, therefore, think, ha\ing 
considered all the circumstances, that he 
ought to have one-half of the taxed costs 
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of the appeal, they will humbly' advise 
Ili's Majesty cu'cordingly. 

H. Appeal a^'<wcd. 

Solicitor for II12 Appellants : — Mr ZT. 
Dal'jiado, 

Solicitor for tlie Respondent : —Mr. 
Douglas Grant, 


ALL^RABAD HIGH COURT* 

LETTICRS P'VTKNT ArPKAL No. II7 of JC) 2 X 
February' 9. 1923. 

Present vSir Grim wood i\rcars, Kt., 
Chief Justice, and Justice Sir P. C. 
Banerji, Kt. 

HAZART LAL and anothek — Peaintipfs 
— ApPEI LAN is 
versm 

NIMAR AND OTHERS — DEFENDANTS 
— Respondents. 

Landlord and tenant — Grove-holder allowing 

land to remain waste for 12 ycari> — Abandonment, 

li‘ a grove-lioldcr cutb down the pjrove trees and 
allows the land to remain waste without 
trees (>t ciiltivation thereon ior upward of 12 years, 
it amounts to abandonment and his descendants 
are not entitled to take possession of the land 
and rc-plant a new throve thereon without the 
permission of the zemindar. 

Letters Patent Appeal from a judgment 
of Mr. Justice Gokul Prasad, dated the 2nd 
July 1921. 

Mr. J\ L. Banerji, for the Appellants. 

Mr. A. P, Dube, ior the Respondents, 

^ JUDGMENT. — This appeal must succeed. 
The fact is that there was a grove, some 
18 years ago, on laud properly^ in the posses- 
sion of the ancestors of the defendants as 
grove-holders. Tiiose trees were cut down 
and tile grove-holders abandoned the land 
which thereupon reverted to the zemind trs, 
Vox upwards 12 y*cais the land remained 
as waste — there were neither trees nor cul* 
tivation upon it . At a j^eriod which is cer- 
tainly from three to six years prior to th? 
commencement of the suit, the defendants 
})lautcd certain trees on the groves. They 
are tJie descendants of the original greve- 
hulders^ We are of oihuiou that that fact 
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gives them no preferential right or differen- 
tiates them in any way from any other per- 
son who might have conic in and planted 
trees without the permission of the zemindar. 
They had no right to come upon the laud 
after its abandonment by their i)rcdeeessois- 
in -title. The learned Judge in this Court 
says that, '‘as the matter stands, the plot 
in question is now covered with trees, 
(as to that there is no doubt ; they were, 
however, found to be of quite recent planting) 
“ and cannot be said to have quite lost the 
character of a grove. " We are obliged 
to differ from him, because we believe the 
history of the land for the past 20 years 
to have been — and as found by the lower 
Appellate Court— first a grove, then laud 
abandoned for upwards of 12 years and 
lying w'uste, then re-occupied by the descend- 
ants of the original grove-holders and trans- 
ferred into a newly planted grove. In these 
circumstances, the zemindars who have 
brought the action are entitled to the relief 
originally claimed by them, and we allow 
the appeal, set aside the decree of this Court 
and restore that of the lower Appellate 
Court. The appellants will have their costs 
of both hearings in this Court. 

M, A. A. Appeal allowed. 


MADRAS HIGH COURT. 

Civil, RE\nsioN Petitions Nos. 341 and 
342 OF 1922 

AND 

Civil, MiscEnuANEorjs Petitions Nos. 1869 
AND 1870 OF 1922. 

September 18, 1922. 

Present :— Justice Kiishuan and 
Mr. Justice Venkata Subba Ruo, 

C. K. RAMASWAMI GOUNDKR— 
Responient No. i— Petitionkk 
versus 

MUTHIT VELAPPA GOUNDER and 
OTHERS— Petitioners Nos. i and 2 
— Respondent No. 2— Respondents. 

Madras I oca Boards Act {X I V of i<j2o), ss, 
57, 199 S:k. X, r. 10 — Taluk Board— Election of 
Pmidenl^ Outgoing President, term of, extension 0/ 


— District JndfreccyiuuciU'ii tleUhti inqr 
pers 11a dcsignata cr Court — t'imh ^ ordv^ 
deciding vleciton (h^pnles — Revision — Question of 
taw affec ing jurndiciion — Material ivngulanty — 
Civil Procedure Code (Act V of igoS), 4*, 115. 

Sta tion 57 ut the Madras I,ocal Boards 
Act iiiid the Jkules for deciding electioji 
disputes which provide that the decisions 
ol the District Judge are "final/' prohibit 
only a right of appeal to the High Court and do 
not bar a right of revision , when revisional powers 
arc intended to be taken away it must be done 
by ervprevss vvords to that effect, [p. 1C45, col. x.] 
A District Judge acting xxnder the Rules framed 
under section 199 of the Madras Eocal Boards 
Act for decision of election disputes is not a 
*"povsona dcstgnata'* but a Civil Court exercising 
judicial functions and is subject to the superin- 
tendence of the High Court in its revisional 
j urisdiction. 

When jurisdiction is given to a Court, without 
<lefiningthe jiroccdurc to be followed it will attract 
the ordinary procedure f>l that Tribunal When 
any existing Tribunal is given a right to determine 
certain matters, the presumption is that that 
Tribunal is to determine such matters as a Court. 
The party who contends that the matters referred 
to the Tribunal were not referred to it as a Court 
ol Law must make good that position. In such 
cuvses the jurisdiction of the Tribunal is enlarged 
but all the incidents of such jumdiction, including 
the right of appeal from its decision, remain the 
.same. [p. 1045, col. z, p. 1052, col. 2; ]>. 1053, 

col. i.J 

National Telephone Co. v. Postmaster • General, 
(J9ti)A, C 546 at pp. .500, 502; 82 L. J. K. B. 
iiy?/ 109 h T. 57 b. J. W)i ; 29 T, h, R. 637, 
Balaknshna Udyar v, Vasudeva Aiyar, 40 Ind. 
Cas. O50, 40 M 793; 15 A. L J. 645 2 P. L. W. 
101; 31 M L. J. 99; 20 C. L. J. 143. 19 Bom. L. 
R 715: (lyi?) M. W. N 028; oL, W. 50; 22 C. 
W. N 5^>; But. L. T. .|8; 4 1 I A. 2^)1 (P. C.), 

Vasudeva Aiyur v Devasthanam CommiUee of 
Negapatam, z Ind. Cas. 451; 38 M. 5(14; 14 M. L; 
T. 354; (1913) M W N. Hyz; 25 M.L. J. Minah* 
shi Naidu v. Suhramanya Sastn, ii M. 26; 

14 I. A. lOo; 3 vSar. P. C. J. 54; ii Ind. Jur. 393: 4 
Ind. Dec. (n. s.) 18 and Municipality of Belgaum 
y.Rudrappa, 34 Ind, Cas. 21; 40 B, 509 at p. 512; 
18 Bom. L. R. 340, considered. 

Balaji Sa^haram Gurov v* Mervanji Nowroji, 
21 B. 279* II Ind. Dec (n, S) 189 and Vijia* 
raghavalu Pillai v. Emperor, 25 Ind. Cas. 
^‘5 ; 58 M. 581 ; 10 M. L. T. 128 ; 27 M, L- J. 227 ; 

15 Cr,' L. J.'so.b distinguished. 

When a section .says that a certain order shall 
be final it only means and intends that it shall 
not be open to appeal, and the int#*ntion is not 
to take away the revisional powers. Finality 
can be attached only to orders passed with juris- 
diction as those passed without jurisdiction are 
in reality nullities, jp. 1045, col i.J 

Matangini J>ebi v. Ginsh Chttndcr Chongdar, 
u} C O19*, 7 C. W. N. 433 and Vulh Animal v. 
Corhoraiion of Madras, 16 ind. Cas 971 ; 38 M. 
41; 12 M. L. T, -ij M. L. J* 5 'i^ I U9i'A M. W, 
Jf.'ii62, rcUcd on. 

^ An error of law which affects the 
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jurisdiction of a Court is a ground for inter- 
ference in revision under section 115 oi the Civil 
Procedure Cole. To assume jurisdiction to do 
a certain act by taking an erroneous vleis of 
the law, when there is really no jurisdiction, raises 
a case for interference under section 315 of the 
Civil Procedure Code. [p. 1046, col. 2,] 

Vuppuluri Atchayya v. 5 W Konchumarti 
Venkata Seetarama Chandra Rao, 18 Ind. Ca.s. 
555; 39 M.* 24 M. L. J . 1 12, Reg. 

V. Manchester Justices; (1899) i Q. B. f at p. 574: 
68L. J. Q. B. 358; 63 J. P 3bo; 47 W. R. 410; 
80 JU. T. 531, Hindley v. Joynarmn Marwari, 
54 Ind. Cas. 439; 46 C. 9OJ. C. W. N. 288, 
Balakrtshna l^dayar v. Vasudeva Iyer, 40 Ind. 
Cas. 650 ; 40 M. 793 ; 13 A. h. J 043 ; 2 1 \ L. W. 
loij 33 M. L. J. 69 ; 20 C. L. ]. 143; Bom. L. 
R, 715 ; (1917) M. W. N. 628; 6 W'. 301; 22 C. 

W'. N 50; II Bur. ly. T. 48 ; 44 1 . A. 201 

(1* C») and Sundarani v. Mamsa Mcrvuiliar, <*3 
Ind. Cas. 937; 44 M. 554 40 M. L. j. 407 I ^ > 
Iv. W. 498 ; 29 M. ly. T. 269; iic)2T) M. W. K. 272 
(P. B.), relied on. 

Sheovaj Nandan Stugh, la the matter oj , 1^ C. 
290; 9 Ind. Dec. (n. S.) I93, Shaiv Pvosad v. Rama 
Chunder, 23 Ind. Aas 977; 41 C. 323. Arntr llassan 
Khan v. Shco Baksh Stiiffh, 11 C. 0, 11 I. A. 23/, 
4 Sar l\ C. J. 359 ; Rafique and j^rkson’s P. C ; 
N. 83; 5 Ind. Dec (N. S.) 7O0 (P. C.) and ManuJta 
Eradi v. Styah Koya, 11 M. 220 at p. 228; 12 hid 
Jur. 49; 4 Ind. Dec. N. s. 153, explained and dis- 
tinguished. 

The legal effect of rule 10 of the Rides in >Schc- 
dule X of the Madras Bocal Boards Act of 1920 is 
to extend the term of office of the outgoing Presi- 
dent of a Taluk Board as such till the election 
or appointment of a new President under the 
new Act, and not to extend the President's term 
of office as a member of the Board. 

Where, on a petition by a defeated candidate 
at an election for Presidentship of a Taluk Board, 
the District Judge set aside the election on an 
erroneous view of the law as to the eligibility ol 
the successful candidate to stand for election and 
declared the defeated candidate as the duly elected 
President in contravention of the Election Rules, 
without giving the other candidate an opportunity 
to prove allegations of corruption, etc., under the 
rules ; 

Held, the Judge acted with material irregularity 
in the exercise of his jurisdiction and the order 
was liable to be set aside in revision. 

In C. R. P. Nos. 341 and 
342 OP 1922. 

Petitions under section 115 of Act V of 
1908 and sections 106 and 107 of the Govern- 
ment of India Act, praying the High Court 
to revise the orders of the District Court, 
Coimbatore, in O. P. Nos. 47 and 51 of 
1922 respectively dated loth April 1922. 

In C. M. P. Nos. 1869 and 1870 
OP 1922. 

PetitionsSpraying that, in the circumstan- 
ces stated m the affidavit hied with Civil 


Miscellaneous Pedtion No. 1869 of 1922, 
the High Court will be pleased to isi^ue 
writs of certiorari to the District Court, 
Coimbatore, for tlie production of the re- 
cords in O. P. Nos. 47 and 51 of 1922, 
on the file of the said Court and to quash 
the proceedings and order in the said 
O. P. Nos. 47 anc3 51 of 1922. 

Mr. A. Krishnaswami ri for the Re- 
spondent, took the iireliniinary objection 
that no revision lay. ‘‘District Judge'’ in 
t}K‘ rules is only persona designata. TIr 
order is also final under the rules. 

Messrs. S. Srinivasa Aiyangar, S. 
Mulliiah Mudaliar, A. Krishna Bharati and 
K. Ramastrami Go nder,ioT the Petitioner. — 
The rules for decision of election disputes 
do speak of the District and Subordinate 
Judge, but that does not render him a 
"'persona designata/' The words “ Court 
and “ Judge” are used loosely through- 
out the Act. Section 3 ol the Indian Evi- 
dence Act defines “ a Court as including 
all Judges and Magistrates authorised to 
take evidence. The District Judge was a 
Court. Where additional powers are intended 
to be conferred on an existing Tribunal, it 
is a case of supplemental jurisdiction and 
not persona desigyiata. See National Tele- 
phone V. Postmaster-General (i), IX Hals- 
bury's Daw.^ of England 9. 

When a question is referred to an estab- 
lished Tribunal without more, it imports 
the ordinary incidents of the procedure of 
that Court, Vasudeva Aiyar v. Devasthanam 
Committee of Negapatam (2) on appeal 
Balakrishna Udayar v. Vasudeva Aiyar (3), 
Queen-Empress v. Miinda Shetti (4), Nataraja 
Iyer, In re {5), Atchayya v. Gangayya (6), 


(1) (1913) A. C. 546 at pp. 560, 56a; 82 B. J* 
K. B. 1197 ; 109 B. T. 562 ; 57 S. J. 661 ; 29 T. B. 
R. 637. 

(2) 21 Ind. Cas. 451 ; 38 M. 594 \ 14 T, 

354 : (1913) M. w. N. 842 : 25 M B. J* 536. 

(3) 40 Ind. Cae. 650 ; 40 M. 793 I 15 A. B- J. 
645 ; 2 P. B. W. loi ; 33 M. B. J. 69 ; 26 C. B. J. 
143; 19 Bom. B. R. 715; (1917) W. N, 628; 
6 B W. 501 J 22 C. W. N. 301 II Bur. B. T. 48; 
44 I. A. 261 (P. C.). 

(4) 24 M. 1 21; 2 Weir 170. 

(5) 16 Ind. Cas. 755 ; 36 M. 72, 23 M. B- J. 393 J 
(1912) M. W. N, loia 1 13 M- B* T. 3O7 1 13 Cr. B. 
J. 723. 

(6) T5M. T38atp. 2M, B. J. 64: 5 Indt 

Dec. (N. s.) 445. (F. B.) 
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Hecrci'ii^y of State for India v. Chclikani 
Kama iiao (7) weie then relerrecl to and 
relied on. 

I.i /ijturay.uvMu PU'rii v, E \p'ror 
(S) the iVlig-SLrate was held to be 
nurely a referee between the President and 
t:i! candidate. PuUnikumara Chinnayya 
G)under, In re (y) was a case ot a Revenue 
O iieer exercising jurisdiction as an executhe 
Ovrieer on the administrative side, die 
decision in Bulaji Sakharam Giirav v. 
MerJcinji Nowruji (lu) was also dis- 
tiaguisned. 

Secondly, neither is the petition barred 
by the provisions of section 57 and r. 12 
(j) of the Election Decision Rules. The 
li lality prevents only a right of appeal. 
Nj Court can clutch at jurisdiction by 
d.iciding erroneously: Reg, v. Manchester 
Justices (11). Ihere is no bar to »he exeicise 
or revisional jurisdiction. See Vatli Animal 
V. Corporation oj Mauvas (12) and 
gini Ucoi V. Ginsh Chundcr CiicngUar (ly), 
rmrdly, in any case wiiethei 01 not there 
is revision, and whether or not the Dis- 
trict Judge IS a persona aesignuia, 1 have 
ap filled lor a wni ol certicrun. 

The power to issue the writs is inlieient 
ia Liie High Court and caiinol be taken away 
ordinarily except by express and clear 
words: 10 Haisbury s La .vts of Eritl nd 
175, V lip pi til' i Atckayya v. bii 

K tHC'i imi i vCiik iii Secidnima Chandra 
Tue exLraorauijiy preiugaiivc 
w.iL o. ceniorm is not exciaued by the 
iXoj ol the word nnal. Sec Ai.n c BesaiU 
V. Aioocdie-Cenerat of Madras (15), 

(7) 35 Inl Cds. 3; 017; 31 M j. 

3^ I, i i C. vV^ .'I. i3i t W N. ^44, i f .1. 

h J 1114; *vl Lt. r, 4 !:>; 4 h VV. 4.5.); ii hou. 

L it. 10 v; L. j. oj, 43 1. A iy2 P. C) 

(tt) 23 idU Cas. 3,5; A. 561; A. h X, 
12.H . 2; .vl h. J. 227 ; 13 Cr h. J. 503. 

{()} O'j iaU Ocis. 500 ; 41 .M, Lr J 5/7 • i j h W 
54S. (fy2ii A. vV. N. 737; 1 K vM/33/. 

ito) h. 279; 11 laU. LOj. 

(itj ( C>yy) i ^ 11.5/1 atp 574 ol J,. j Q. 
B j ‘)o; u3 J i\ 3 >o; 47 W. R jio, oj h X. ->51 

(li) XU iiiU. ead. 971 ; JO OL, ii* 12 *vi h X. 

4‘)9 , 23 Jii. h. J. 531 ; (1912; A . w, N. 1102 
vi3) 30 C. oiy ; 7 C. W. .>1 433. 

(J4) 16 mu cai. 555; 39 A. 195; 13 31 L X. 

60 , 24 M. h. J . 1x2. 

(X5> 52 lau Cdd. 2oy;43M 14O at pp 133 16 >: 

3 r ill. Li J i 39 17 A.Li. J. 925 ,23 c.*/ yo J , 
21 ilj.a Lt R 6'>/ ; (£yi9j 31 vv'. JNI 555 1 .> 1^. //, 
431 ; 2J Cr 1/ J 593 ; 2u .vi h i'. 400 • i C c, I4. 
H (I.* CJ 74 ai 9 is>i 35 ^ L K. ^uo; 4OI A. 176 


Rex V. Jukes (r6) : see also Naiaraja 
Iv^r, In re (“)), Nundo hat Bose v. 
Corporation of Calcutta (17), Justices of 
Brnhiy, la re (18). Ameer Khan, In the 
nutter of (ly), Jumunu Bfiai Animal v. 
S>^i'n in Saiagopa (20). Rajah of Ramnad w 
Sieihxram Cheily (21), KocLunni Elay a 
N,iU\ In re (22). 

O.] the merits, the rules are perfectly 
cl?ar. A special provision had to be made 
for an interregnuni between the expiry of 
the old Taluk Board and the election of 
the President under the new Board for the 
discharge of executive functions. Hence, 
the old President continues till the ntw 
one is elected : but that does not make 
him a member of the new Taluk Board. 
CDiitiniiance of President is not his continu- 
ance as member. Else it will lead to an 
absurd anomaly, that of impo.sing a dis- 
a dlity on all retiring members, not (see 
S'.ction 55) likely to hav. bejii contemplated 
by the Legislature. The learned Judge’s 
construction is clearly wrong. 

Tins IS the only ground of the decision. 
Further, the Judge was clearly wrong in 
declaring the delcated candidate as Presi- 
dent without giving an opportunity to prove 
circumstances in r. 9. I am entitled 
to have the order set aside in revision. 
Tne Court has no jurisdiction to decide a 
p )ijit wrongly and assume jurisdiction. 
T le error ol law affects jurisdiction ; whe e 
In.s IS sj, it IS settled it is a ground ol in- 
t:rfe*ehce; see Balakrishna Udayur v, 
Vusu.icvu Aiyur (3), bitharam Ctictiy \\ 
S,ijrjfnxnia Aiyar (23), SunUaram v,Mamsa 
Maeauar (24), dinUley v. Joynurain 


R .45 


222 


(iSoo) loi E R I53>; 8 X R 5^2: 5 R, 

XX C 2/5 at p. 273; 5 Ini D2.V (V *1 ) 943, 
i Xvuip X at pp 31. 32; 12 E. R. 


(49 6 B 1 , R 392 at pp. J5J, 452 
(20, 7 jU 5u 7 Ini j ur 527 • 2 mu Dec (x c ) 
62 

(2X) 26 M 12 ). 

(22 laU Cas. 2^:45. VI b J. 4x1; 

I. w W. 4>,: (021) A. vV N. 706, 23 Cr L J. 
4iu(iy22; A. I. R (All -^^5 

(2j^ 32 ill- 1. v.as .iu;3>Al 700 at p 715 I 30 

M. b J. 2.1, xj b. r. 25 3 b. vV 45 ,(R h ). 

v 24) 03 iuU. Lias. 93/ ; 41 M 551 : 4 '> b. J, 

4 *7 i U L VV. 498 ; 29 M, b. X. 2s#y ; (lyiii 51 . , 

272 (F. B.). 
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Marwari (25). All decisions, both of the 
Privy Council and of the High Courts, re- 
cognise this. The order of the lov^er Court 
is without jurisdiction and must be vacated. 

MQfisrs A. Kri film a^w ami !ycr^ T.R, Rama- 
chatidru Atyar, K, Pereasami Gounder and 7 '. 
M. Krishiiasic ami Iyer , for the Respondents. 
— Onthenierits, the lower Court has correct- 
ly construed the rules. A President of a 
Board without being a ineiiiber is an 
anomaly and the rules should not be con- 
strued so as to lead to one. The disquali- 
fication is absolute. The inconvenience 
cannot affect a proper construction ol the 
rules. It was also within the jurisdiction 
of the Court to declare the unsuccessful 
candidate as President. No rule has been 
infringed and the other side could have let 
in evidence. 

On the question of jurisdiction, this is 
not a case of want of jurisdiction. A mis- 
construction of rules is ai best an error of 
law. The Court has acted within its juris- 
diction. See Afanisha Eyacii v. Koya 

{26), Amir Hassan Khan v. Shco liaki,h Sin^h 

(27) , Balakrishna Udciyar v. I asiuicia Aiyar 
(3), Shcoraj Nundan Sin^li, In i/ic maiicr of 

(28) , Shew Prosad v. Rama Clmndcr (29). 

There is no material irregularity amount- 
ing to interference. 

There is no power of revision both be* 
cause of finality provided by the rule.s and 
because the Judge was only a persona dc- 
signaia. 

On the question of finality the language is 
quite express. The decision in Malangun 
Dcbi V. Girisli Clntndcr Cluiigdar and 

Valli Ammal v Corporation oj Mad) as (12) 
are easily distinguishalde. 

The District judge was only a persona 
designata and not a Court. See Laluji 
Sakharam Gnrav v Mervanji Noirroji (xo). 
Municipality of Belgatim v. Riidvappa (30), 


S I *439 , 4 ^ C. guj : 'J4 C. \\ . 

288 

(26) II 220 at p. 22S: 12 Ind Jnr. 4 ; 4 Jml 
Dec. (N. s.j 153 

(27) II C. 0 ; II I. A. 237 ; 4 Sat. P C. j. 539 ; 
Ratique and Jackson s P. C. No 83 5 Ind. ixec. 
{NT S) 7O0 (P. C.). 

(28) 18 C 290 ; 9 Ind. Dec (n. s ) 193. 

(25) 23 Ind. Cas. 977 ; 41 C. 3^3 

(30) 34 lad. Caa. 211 40 Ji. 509, at p. 512; 
iioxa. U R. 


Ctopcr, 111 Corporation of Calciuta v. 

Bhiipati Roy (32), V ijiarughavaiu Pillai v. 
Thcagaroya Cheiti (8) and Minaksht Naidu 
v. Suhramania Saslri (33), Every Tribunal 
exercising judicial functions is not a Court, 
Boulter V. Kent (34), Annie Besant v. 
Aiioocate -Ge ncral of M adras{i$) PPower J mtices 
V. Chambers (35). Iluish v. Liverpool^ J usiioes 
(36), 9 Halsbnr3^'s Laws of England 19. 
Wncre ^7/^. ^5/ -judicial functions are delegated 
to an ofiicer subject to the jurisdiction of 
the High Court, he is not subject to the 
revisioiial authority in reference to that 
delegated ])owx‘r. 

Oil the question of certiorari sucli a writ 
can lie only in rc'gard to a judicial act ; 
10 Halsbtiry s Laws of England 320, 33S, 
374 > 375 * 

There is no “judicial decision. ’ The 
decision here is a decision on an adminis- 
trative matter with summary juribcdction. 
There is no lis. As to what is a judicial 
ad reference was made to Sharp v liake- 
fieJd {37), Boulter v. Kent (34), Reg, w 
Sharman (38), Reg, v. Manchester Jus- 
ticcs (ii). Reg, V. Nicholson (39). Hugnnicr 
V. Witlesden Overseers {40), A'lacbvih v. 
Ashley (c|i). 

Colonial Bank of Australasia w Willan (42) 
and Reg, v. Bolton (43) show that a supeiior 


(,si) 43 Ind Cas. 465 ; 42 B. 119; 19 Bom. 

I<. R 

(32) 2() C 74 ; 3 C. W. N. 70; 13 Ind. Dec. 
(N s.) 051 

(33) 11 M 2(> : 14 I. A. 160 ; 5 Sar. P. C. J. 54 ; 
II Ind. Jur 393 ; 4 lud. Dec. (n. s.) r8. 

(.M) (>^97) A. C. 556; Go L. J. Q. B. 787; 77 

Iv. 1 . 288 , 4i} \V. R. TI4 ; 61 J. P. 532, 

(33) rioc'/|) 2 X. B. 903 at p. 90O: 73 L. J. K. 
B. 951, 20 T. h. K. 7«4; J P 9T L T G43. 

(30) (1014) I R. B. 109 ; S3 h. J. Iv. B. 133 ; 

TTo X.. T. 3S : 78 J, P. 45 ; 12 L G. R. 15 ; 58 S. J. 
83 : 30 X L. R. 25. 

(37) A. C. 173 atp. 179; 60 E. J.M. C. 
73 ; 04 L T. 180; 39 W. R. 551 ; 55 J. P. 197. 

(38) (189S) I Q. B. 578; 67 E. J. Q. B. 460; 
78 J,. T. 32c; ; *0 \V. R, 3G7 ; 62 J. P. 296. 

(39) ^899) 2 Q B. 455; ^^8 EJ. Q. B. 1034; 81 
E T. 257; 48 W. R. 52; G4 J P. 388, 15 T. E. R.509. 

(40) (1904) 2 K. B. 31G; 73 E. J. K. B 63S; 
90 X.. r. 083 ; 32 \V. R. G54 . 08 J. P. 343 ; 2 E. G. 
B* 9t»5 ; 20 "J . E R. 494. 

(H) (^^75) - H. E. Sc. 351 at p. 371 ; 30 E. X. 

310. 

(t2) (1874) f, P. C. 417 J 43 E. J. P. C. 39 ; 30 

E. X. 257; 22 W. R. 516, 

(43^ (1841) I O. B. 66; 4 P & D. 679J 5 Jur. 
11542 J* C, 49J 55 R, R. 209; 113 R, lof}. 
< 
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C?urt cannot quash nn order thoup;!. errone- 
ous and essential \o its validity. There 
IS no ground to interfere with the order 
of the lower Court. 

Mr. S. Muthiah Mudaliar in reply dis- 
tinguished the cases cited by the respond- 
ent. 

These Civil Revision Petitions coming on 
for hearing on the ist August 1922, and 
these Civil Revision Petitions and the Civil 
Miscellaneous Petitions coming on for hear- 
ing on the 18th August 1922, and the 2:'st 
August 19^2, and having stood over for 
con:>ideration till this day. the Court 
delivered the following 

JUDGMENT. 

Krishnan^ J. — These petitions arise in 
connection with the election of the 
President of the Taluk Board of Gopi Chetty 
Palayam under the new Madras Local 
Boards Act, XIV of 1920. Petitioner before 
us, Mr. Ramaswami Gounder, and one of 
the respondents, Mr. Venkatesa Iyer, were 
the rival candidates for the place. In 
the election on the 15th of March last, 
the date fixed for it, Mr. Gounder w^as 
declared duly elected. Thereupon an ap- 
plication, Original Petition Xo, 51 of 1922, 
was made to the District Judge of Coim- 
batore under section 57 of the Act to Iuac 
it declared that Mr. Gounder was dis- 
qualified as a menibcr under section 55 
clause (2) (y) and, therefore, unfit to be a 
PresidCiit under section 15 clause (i). 
On tills petitif»n the Di.tnct Judg.e gave 
a declaration that Mi. (if.aa.ler v-as dis- 
qualified for appoint incnt as ci mcinlei. 
It may be mentioned that the date fixed 
lor the new Tnluk Board to coiiu* into 
exi.'itence in the notification under r. 9 
of the Transitory Rules was tne ist of March; 
the elections and nominations were 
over by the 21st of Pebruary on which 
date the President of the District Boaid, 
Coimbatore, had nominated Mr. Gounder 
as a member of the’new^ Board to take 
effect from the ist of March. It is this no- 
mination that the District Judge has held 
to be bad. Civil Revision Petition No. 
342 of 3922 and Civil Miscellaneous Peti- 
tion No. 1870 of 1922 ate against the order 
in O. P, No. 51. 


About the same time, two other members 
of the new Board filed O. P. No. 47 
of 1922 making a number ot allegations 
of corruption, fraud and other election 
offences against Mr. Gounder and prayed 
for an enquiry and asked that his election 
as President might be declared void and 
a re-election ordered. This petition was 
filed under the rules framed by the Govern- 
ment of Madras under section 199 of the Act 
for the trial of election petitions and pub- 
lished ill the Fort Si. George Gazette^ 
No. 650, dated i4tli June 1921. The 
District Judge heard this petition and 
Original Petition No. 51 together and with- 
out holding an enquiry on evidence held 
that on his finding in Original Petition No. 
51 that Mr. Gounder was ineligible to 
be a member of the re-constituted Taluk 
Board, his election to the Presidentship 
of that body became illegal and made a 
declaration to that effect purporting to 
act under r. 11 (c) of the rules. He then 
proceeded to declare Mr. Iyer to have been 
duly elected as President without any 
opportunity being given to Mr. Gounder 
or to any other to attack his election on 
grounds of corruption, etc., which had been 
alleged by Mr. Gounder in his written 
statement. Civil Revision Petition No. 341 
of 1922 and Civil Miscellaneous Petition 
No. 18O9 of IQ22 are filed against these 
orders. 

'Ihere can be no doubt that the orders 
of the District Judge are wrong. The argu» 
iiient is put thus by him. Under r. 10 
of the Transitory Rules, Mr. Gounder con- 
tinued as President till the new President 
was elected and took charge ; that must 
be after the 15th of March, the date 
of the election. Mr. Gounder must, 
therefore, be taken to have continued 
as a member of the Board, as no one 
cun be a President without being a 
member and that as section 55, clause 25, 
says, ''a person, who is already a member 
of tlie Local Board whose term of office 
will not expire before his fresh electicu 
or appointment, can take effect, is disquali- 
fied for election or appointment." Mr. 
Goiinder's nomination or appointment as 
member to take effect on the ist of March 
wa.^ therefore, illegal. The District Judge 
says, he ceased to be a member and his 
election as President w^as bad. Umkr 
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T^bat niJe an«I when he ceased to be a mem 
b'r the Judge does net say If the ncmi- 
natfon is bad because Mr. Cour.d:r v^os 
already a member he must be taker to have 
continued as a member noder his original 
light unless under some rule or olber his 
membership ceased. Loss of Presidentship 
does not carry with it loss of membership. 
No rale has been pointed out to us as 
having that effect, naless rule lo, clause {2) 
of the Transitory Rules is applied, in which 
case his membership ceased on the ist 
ot March and his nomination was not 
obnoxious to section 55, clause (2) (i). 

The fact is the District Judge has mis- 
construed rule 10 altogether. Clause (i) ot 
it merely continues the Presidentship of 
the old President and not his membership. 
Clause ,2) deals with the office of the mem- 
ber and makes it expire with the date 
fixed in the notification under lule 9. That 
clause applied, in my opinion, to the mem- 
bership of all niembers inciiiding that ot 
the President. No doubt tJie ^ords ‘ ofl ce 
of other members ' are used i.a clause (2), 
but that. 1 think, is to distirguish the oflicc 
of the Piesident from the office of the 
members. 

It is said that this view contravenes 
the rule that the President should be a 
member ot the Board. As a matter of fact, 
ill thi-s case Mr Gou ider was nomi»»alv(l :» 
meml er as soon as his old iiicmLeisiop 
ceased and there was no gap li ul even 
if rule 10 contravenes the ink .«=tatc‘d . above, 
ruie lu must prevail under seciioii 2,;8 
ot the Act. 

I'tie District Judge’s view leads to the 
extraordinary result that no one who was 
a President of the old P»card at the time of 
its re-constitution could stand as a candi- 
date for the Piist Presidentship oi the new 
Board — a result which 1 cannot accent 
that the Legislature intended without very 
clear language showing it. 

If, as I hold, the District Judge 
wrong in thinking that Mr. GcuLdcr’s 
nomination was lad, the wlude basii- ot 1 is 
jud^iinenl fails and his ordeis are mi wui j . 
But it is argued for the resj cnaeiAs il it 
w'e have no power to inleiierc wiib llcm 
in revision or by way oJ wrU oxccriioran, 
because it is said that the Listiut Jucj.e 
in disposing cf tJ/e-e pt*titi( ns was aci.i.g 
a pephvna des^mta and not as a Court 


and was not subord natp to the High Court 
nor 5ubject to its appellate jurisdicticn 
as rcquiied by section 115, Civil Proce- 
dure (!cde, onrDec t!on loj cf ihc Gevvr. ment 
of India Act. to ei alle us to intertere. it 
was further couteidcd that, as orders under 
see'tion 57 and under r. 32 of the Election 
Rules are both declared to be hn.al we cannet 
interfere, ar.d also that, even if section 115 
or section 107 applied to such proceed? r es 
as these, we shorld not intcrlere in toe pre- 
sent cac:e, because th.ere i.s no qu*.sl cn of 
iiris^iciion or n;aterial irrcpulanLv cJ pro- 
ceduie judilv orr inlertf i< 11 jS 
also nrgiiwd that a writ (j cc Uofiui will 
not lie, both l.ccausc the ijir]ni*'y is 1 ot a 
judicial ci.e and because tleie is lc ques- 
tion of want of jurisdiction arising heie. 
The petitioner argues to the contrary. 

1 j-J all consider these arguments first 
with reference to Original Pidit'on No. 

of 1922 wdiidi w^c.s fled ui'd'T tlv. Elec- 
tion Rules. Il set n s clear fi( m lie nhs 
th.it the District Judge and the Puboid*- 
nate Judge aie given ji’rl-/l:cticu under 
them not as iiicre persona dtsiijiata I ut 
as the presiding offieers ot their resp- ctive 
Courts and iney act as Courts in 
their enquiry into such petitions. Rule 
(p, clause (i) expressly says tha^ in 
ce’'''ain cas^s: the lurlge n.av diree'^ arv Court 
suhcjdiiia’.e lo him lo lc)i the enqu.hy. 
A District Judge or Sl ]>ordiu<ile' ^uoie 
has no Cc.urt subordinate to lim when 
acting os a pcr^oihi dtsiffu-f'i hui only 
when acli::g i.s the DlsD'cl Court ti.e 
Subordinate Court Ihis roiiit seen.s to 
be strongly in favour ot petiliMiCr’s conten- 
lion. But this is not the only mdicat’on 
to shew ll-at Ge Judge acts as a Ccu»t n 
disposing of election petitions, for rule 
6 makis the j rcccdure tor trial of suits 
under the Cnil Proceduie Cede afplicuble 
to enquires under elect ien ptlilxns as 
neaily as may he. Lvidenee is taken 
on oath andpicvisicn is n ace for htiriie 
Counsel, 'lie Jidgt lis l.ially ic come 
to his dfCJsitii 1 etween lie es m • 
cially nd net lolitinrh. All xutt 
lo m> nnnu m \ \ cil the view that the Judge 
ads us a Cr.un. 

li e use cl teim Juc^e iretead of the 
te’m “ CiUl’' Ul tl( inks is, 1 G.uk, not 
siflciiM to in 1 1> 11 ui Jt i*<tf IS te^Hfa 
ac^i^rMa at) xncic than the tec cf the woi4 
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’* Co.irt ** wouM n.^ce^sirilv imply the con 
trity : Setf tie o^s *rv ition'^ in Minukshi 
Nai I ' V. S^ibyjim'iniji S tslri {3^,) and 
p ifify of B 'I2 1’l n V. Riiinpp i (v>). The 
wnds “ eii'i lirin^ authority used in tlie 
Tu.es to which aho our attention was 
dra:ya by th? rcsponrl'^nts’ Vikil, are only 
u-?ed as a co npendious wav of referring: I0 
Ine District Jiid^e or the Subordinate Jitdcje 
who corlucts tlie enquiry and no inference 
cm drawn from their use. I think tie 
obje tion to our i iterference against tie 
oidrrs in Original l\^tltion No 47 of i()22 
on the ground of the Judge not acting as 
a Court fails. 

The next question is, whether the pro- 
visions in rule 12. clause (3), that orders 
under sub-rules i and 2 shall be final is a 
bar to the exercise of our revisional powers. 
Full effect can be given to the provision 
by hilliii^ that it prevents interference 
with the order by way of appeal or by 
s lit. When revisional powers are intended 
to be taken away, it has always been held 
that it must be done by express words to 
that effect. Finality can be attached only 
t) orders passed with jurisdiction, as those 
without jurisdiction arc really nullities. 
The meaning of the word final has 
b‘'en considered in Matan^iiii Dehi v. 
G^nsh Chtindar Chomidur (13) and the Ciuxs 
t.ierpin cited, and al’^o in Vulli Aiumd v 
Coyp')r,uinn of Mtl'us (i.?) h -Id 
not to exclude the High Court’s poweri? 
of r-visi >n Following these cases. I hold 
that rule 12 (3) is not “ bir to the C’Crx- 
cise of our revisio!i:il powers 

The next question is, whether we should 
decline to interfere on the ground that 
no question of jurisdiction arises. BJore 
dealing with this point I shall consider 
the arguments with reference to Or'ginal 
Petition No. 51 of 1922, as the order in it 
is made the basis of the orders in Original 
Petition No. 47 bv the D strict Judge. 

The fir t contention in Original P million 
No. 51 also is that the.Distiict judge acted 
only as a persona design ta and iiot as a 
Court under section 57 of the Act. The ques- 
tfon is more difficult to decide the s.-.c- 
tiou than under therulfF a*' tlv: indicuti n s 
are not so clear. But, i.u tl c wtioie, 1 h ive 
come to thc' c.ndiaior li.iit tu.ic i-. no 
cortem. indication tbat the District Judge 


i'> to be treated merely as a tetsona 
nata und-r tlie section He is the ptesid* 
i u o Fleer of a 1 existing Tribunal and juris- 
diction is given to him in words wbioh refer 
to the territorial jurisdiction conferred 
upon his Court. I have already held that 
the use of the word Judge ' instead of 
the word ‘ Court ' U in:oneIas 5 ve. Clause 
( j) .gi 72S him th? right to make such en- 
quiri*^.^ as he thinks fit but says nothing of 
tlie procedure to be adopted for them. 
I take it that when he does make an en- 
quiry he will adopt the same procedure 
as fur any other judicial enquiry in his 
Ciurt, for otherwise he could not merely 
as a persona designata examine witnesses 
on oath. The principle stated in National 
Telephone Company, Limited Poilmaster* 
General (i),that when iurisdiction i? given 
to a Court without defining the procedure 
to be followea, it will attract the ordiu&rv 
]>rocedure of that Tribunal, v/ill have to 
be applied. The enquiry may often be 
of a complicated kin 1, as he has to determine*, 
under sections 55 and 56, questions such us 
whether a person is insane or interested 
in a contract with the Local Board, or has 
ceased to reside within jurisdiction and so 
forth. Such an enquiry cannot be held 
satisfactorily without taking evidence on 
oith. But to do so the Judge must be 
a :cLig as ^ Court an 1 n ii a? a mere nominated 
individual. It is true he can dispense 
with 2nv enqirry if he deems fit . but 
tlid. ii inccnclasive in deciding whether be 
as a Court cr a« a persona designata, 
f r in either r rsehe mav be given tlial power 
as QD eniiury miy be necessary in some 
in.^taiices. He has further to give a decision 
between the parties as to whether 
the person concerned is disqualified from 
b-ing a member under sections 55 or 56 
of the Act or not. I t.ike it he has to give 
his decision not arbitrarily but judicially, 
particularly as it is declared to he final in 
the section. These circumstances show, to 
my mind, that the District J udge is acting 
as a Court and not as a mere persons iesig- 
nala under section 57 cf the Act as wefi. 

I shall now consider the aiitnorbics 
c’ttid by the learned Vakil for the respondent 
in support of his contention. The 
case he quoted is BjLiH Sakhatam 
Garai. V. Mcr urji Notowji (xo) That 
was a case under the Bombay Dkstxkt 
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Municipalities Act, II of 1884. No doubt, 
the learned Judges held that the District 
Judge in acting under section 23 of the Act 
was not a Court and no re\rision lay against 
his order. There is, however, no discussion 
in the judgment, the learned Judges follow- 
ing a previous judgment of the same Court, 
reported as Jaf^annath Ponapa v. De 
Souza (44). Turning to that case we 
find no discussion there either, 
the learned J udges again following two of 
their previous nnreported decisions in 
Applications Nos. 127 of 1892 and 236 of 
1889 which are not available for reference. 
The reasoning of the learned Judges for 
their conclusion is thus not known. But 
accepting their decision, it is clearly dis- 
tinguishable from the present case, for there 
is a clear distinction between the language 
of section 23 of the Act they were dealing 
with and that of section 57 of the Bocal 
Boards Act, though there is undoubtedly 
some similarity as well. The Bombay Act 
provides that, for purposes of the enquiry, 
the District Judge may exercise any of 
the powers of a Civil Court. This may 
well have been held to indicate that the 
District Judge when making the enquiry 
was not a Civil Court himself, imeh case 
has to be judged on its own language, and 
I am unable to treat the Bombay case 
which deals with a different Act as an 
authority for the present case. 

The next case referred to is Vijiaraghavahi 
Pillai V. Emperor (8). This case arose 
under the rules framed by the Government 
under the City Municipal Act, Madras 
Act III of 1904, whereby a Presidency 
Magistrate was to decide as to the compe- 
tency of the candidate for a Municipal 
election. It was held that the Magistrate's 
order was passed by him as a reference " 
between the President of the Corporation 
and the candidate and not as a Court. 
This .case is again no authority in the pre- 
sent case, as the language to be construed 
was not the same and the considerations 
that prevailed there do not arise here. On 
the other hand, it was held in Vasudeva 
Aiyar v. Devasthnam Committee of Negapa- 
tarn (2) that an order of the District 
Court under section 10 of the Religious 
Endowments Act was revisable by the 

(44) (X894) P..J. 87. 


High Court and this view was confirmed by 
th-‘ Privy Council in B'llakrishna Uiayar v. 
Vasudeva Aiyar (3). The authorities, tbe?e- 
fore, do not conclude the case before us. 

The answer to the argument based on 
the use of the word ‘‘ final " in section 57 
is the same as in the case of Election Rules 
and need not be repeated. As I am holding 
that both in the case of section 57 and in 
that of the Election Rules jurisdiction is 
given to the District Judge as the District 
Court and is reall^^ a supplemental juris- 
diction conferred on an existing Tribunal on ’ 
as the District Court is subordinate to the 
High Court and subject to its appellate juris- 
diction, it is open to us to revise its orders 
both under section 115, Civil Procedure 
Code, and under .section 107 of the Govern- 
ment of India Act. It is not, therefore, 
necessar}" to consider the applications for 
the issue of writs of certiorari. 

The last argument of resplendent is 
that there is no question of juri-di tion 
or irregular exercise of it in the pre.sent 
case to justify our interference. What 
happened in this case is that by an erroneous 
construction of rule 10 of the Transitory 
Rules taken with section 35, clau.se (2) 
thj District Judge asuniel jurisdicti n 
to declare tiie membership of Mr G under 
as void and as a ne essary consequence his 
Presidentship also and he then went on to 
declare that Mr. Iyer was duly elected 
without giving any one an opportunity 
to show that his election was vitiated 
by the commission of election offences as 
alleged in the written statement of Mr. 
Goundcr. That, 1 am inclined to think, 
amounts to acting with material irregu- 
larity or illegality in the exercise of h^s 
jurisdiction. To assume jurisdiction to do 
a certain act by taking an erroneous view 
of law, when there is really no juri^ dic- 
tion, raises a case for interference uncivr 
section 115 of the Civil Procedure Code, 
vSec the observations in Vuppuluri Atchayya 
V. Sri Kunchumarti Venkata Seelarama 
Chandra Rao (14). Mr. Justice Channel 
observes in Reg. v. Manchester Jus-^ 
tices (ii): “It seems to me to be clear 
that a Tribunal cannot give itself jurisdic- 
tion which it has not got by taking an 
erroneous view of the law." I think the 
order on O. P. No. 51 falls within 
the rule and we must set aside and GvU 
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Revision Petition No. 342 of 1922 is, there- 
fore, allowed with costs here and in the 
Court below and Original Petition No. 
51 of 1922 is dismissed. As regards Origi- 
nal Petition No. 47 of 1922 it fails with 
Original Petition No. 51, as the order in 
it is based on the order in the latter. There 
is further the material irregularity pointed 
out above. Civil Revision Petition No. 
341 must be allowed and the order on Ori- 
ginal Petition No. 47 of 1922 must be re- 
versed and the petition remanded to the 
District Judge to be disposed of accord- 
ing to law on the merits. The costs of the 
petitioner in the High Court in that peti- 
tion will be paid by respondents Nos, 1 
and 2. The costs in it in the lower Court 
will abide and follow the result. 

Civil Miscellaneous Petitions Nos. iSr^g 
and 1870 of 1922 arc dismissed but with- 
out eosts. 

Venkatasubba Rao, J. — The District J udge 
of Coimbatore set aside the- appointment of 
Mr. Ramasw^ami Gounder as a member 
of the Taluk Board of Gopi Chetty ralayam 
and has fa ther declared his election as the 
President of the Taluk Board illegal and 
the District Judge has made a further 
order declaring Mr. Venkatesa Aiyer to 
have been duly elected President of the 
Taluk Board The propriety of these orders 
is questioned by Mr. Ramaswami Gounder 
before u.s. 

Before entering on a discussion of the 
question of law raised. I. may briefly 
^tate the tacts that led to the passing of 
the above orders. 

Under the Ma.lras Uocal Boards Act, 
1920, the Local Government is required 
to fix by the Notification the date on wliich 
the first re-constituted Taluk Board in 
any Taluk shall come into existence. Accord- 
in dy, y a Notification, dated 3rd Janu- 
ary 1922, the re-constituted T.duie Board 
of Gopi Chetty Palayam was brought into 
existence with efiect from the ist March 
1922. Under rule 10 of Schedule X to 
the Act the term of office of the members 
of the Taluk Board holding office at the 
commencement of the Act would, subject 
t^ an exception presently to be noticed, 
expire on tlij date fixed in the Notification, 
viz., ist Mar.h 1 22. Contempo ancously 
with the expiration ol the* Terfixs ’ of 


office of the old membe-s, members 
el -cted or ap pointed under the Act for the 
first tini.' were t > assume office as the mem- 
bers of the re-coiis'' ituted Taluk Board 
f'^ee nfie 9 of Schedule X). The result 
is, that there is no interval of time between 
the going out of the old members and th« 
coming in thv.* new members. To achieve 
this object it is further provided that the 
President of the District Board shall, in 
respect of the Taluk Board in his jurisdic- 
th)n, make apjiointments and cause arrange- 
nients to be made for election of members, 
so that the new’ly appointed or elected 
members may come into office on the date 
specified in the notification [See rule 12 
{2) Schedule X]. The elections and appoint- 
ments were accordingly completed by the 
2ist February 1922 and Mr. Ramaswami 
Gounder was, under section 9 (h) of the 
Act, appointed member of the Taluk Board 
by the President of the District Board. 
Under rule 12 (3) of Schedule X, on the first 
rc constitution of the Taluk Board or as 
soon as may be after such rc-constitulion, 
a meeting should be h . Id at a time to be fixed 
by the President of the District Board 
for the eliclion of the President of the 
re-constitulcd Taluk Board. In pursu- 
ance of this provision the 15th March 
IQ22 was fixed for the election of the Pre- 
sident, Mr. Ramaswami Gounder and Mr. 
Venkatesa Aiyer being the candidates 
t'lat stood for election. The elction was 
held and Mr. Ramaswami Gounder was 
elected President. 

Two petitions were filed before the Dis* 
trict Judge of Coimbatore, Origi al Petit on 
No. 4*7 of 19 2 and Original Petition No. 51 
of 1922. In Original Petition No. 47 of 1922 
two of th:i elected members of the Taluk 
Board, MuthuVellappa Gounder and Kaliana 
Gounder, called into question the elec- 
tion of Mr. Ramaswami Gounder as Pre- 
sident and joined as respondents to 
that petition Mr. Ramaswami Gounder 
and Mr. Venkatesa Aiyer. This peti- 
tion was filed under section 199 (c) of the 
Act and under the rules made under that 
section in respect of the conduct of the 
enquiries, etc., relating to elections. 

Original Petition No. 51 was filed by 
Srinivasan Chettiar questioning the appoint- 
ment of Mr. Ramaswami Gounder as a 
hiember of the Taluk Board ah^ to that 



[19*3 


jo 48 ' INDIAN CASES. 

RAMASWAMI GOUNDBR V, MUTHU \nSI,APPA GOUXDER. 


petition the latter alone was made a re- 
spondent. This petition was filed under 
section 57 of the Act. 

The District Judge dealt with Original 
Petition No. 51 and came to the conclasion 
that Mr. Ramaswami Gounder's appoint- 
men as a member was invalid and set aside 
the said appointment. 

Before dealing with the grounds of the 
District Judge's decisions it must be noted 
that Mr. Ramaswami Gounder had been 
a member and the President of the Taluk 
Board constituted under the^ old Act. 

I shall first refer to the provisijus of the 
Act, on a construction of which the District 
Judge has come to this conclusion. 

Section 55. so far as it is relevan to the 
present purpose, is in the following terms : 

“ A person shall be disqual fied for ap- 
pointment as a member of the Local Board 
if such person is at the date of appoint- 
ment already a member of the Local Board 
whose term of office will not expire before 
his appointment can take effect." 

Rule 10 (i), (2), (3) of Schedule X (Tran- 
sitory Pro isioiis) runs thus 

"(i)Thc term of office of he President of a 
Taluk Board holding office at the conunence- 
ment of this Act shall extend until a new 
President elected or appointed under ruie 
12 (3) assumes office. 

'‘(2) The term of office of the other 
members of a Taluk Board holding office 
at the commencement of this Act shall 
expire on the date fixed in the Notifica- 
tion under rule 9. 

'^(3) Such President and m?mbers shall 
during the period specified in sub-rules 
I and 2 have all the powers and be subject 
to all the duties of the President and mem- 
bers respectively of a Taluk Board under 
this Aet." 

The District Judgj bas held that under 
rule 10 (i) the t?rm of offi:e as member 
of M . Ramaswami Gounder became ex- 
teidel and that, as on the date his appoint- 
ment could take effect he was already a 
member of the Local Board, he wasdisquafi- 
fiel to be appoi.ited a member of the new 
Board under section 55 (5). 

It seems to me that this decision is cl-arly 
wrong On a reading o'rnh 10 (i) and jule 10 
(2) together, the n ention of the Legislature 
appeals to be that the term o\ office of a I 
the members as members should expire 


but the t}rm of office *ih' P es*dent ns 
Pres (1 nt should ex end to' a further 
p trii)d. The object of th’s exception in avour 
of the P es djnt is obvious. On the drde 
fi c d in the Notifi a'i' 11 ti e new IM’uk 
B )a d comes into existence, the o d m m- 
bc *s go out and new members as mine 
office, but there is bound to be an inte val 
of time between ^he coming into existence 
o' the re -constituted Board and the el.ciion 
of the Pcvsident. The intenml in this 
ca e happmed 0 b^ a fortnight. 

It is -leccssiry that the executive work 
of the Taluk B lard should be carried on 
without a b ak ani for this continue cy 
a rovision was inserted that the President 
O'- t e old Taluk Board should continue to 
be the 1 r sident until the new President 
elecled or appointed * hould a sume office. 
The rule' in Schedule X . re termed " T an- 
sitory Provisions " and are made under 
section 238 of the Act which fccir.smile 
Chapter headed “ Transitional and Transi- 
tory Previsions." Thete pn vision'- -rrd 
rules w’e*e ena ' cl to ivce (‘‘ffi 't- s 
thac 111 \ 1’ e n cfritclhi. v 1; 

firs t on^t.tul'c n o! iLe Boaids. As i w s 
fell that *he continual ce <* tie J^ei-’c’i i.l 
W'a essential, a p.-ial uile w\ made 
ext nd ng his e m ol office. It e net 
to-low . ecau e his te ms o. offi.'t- as Fit- 
side. t was extend d, h s leiiii cf cffice ae a 
member was al; o necess. rily extended. 
A a matt of fact here i‘ no need to do 
so, and t would te contrary totlein ( rti n 
of the Legi ture ibal the Pre ident wl ose 
t 'm of office wms extended necessi rily aho 
conti u d .0 be a member. It is tru that 
rue 10 (x) and (2) coul i lave b on more 
skilfully .'raftecL but I think on a leas in ble 
CO s.juc ion of the terms of the e p:ovi- 
sions, no other conclusion than what I 
hive stated alovj is possble. Ti e District 
Judge's reason for rejecting this construction 
is that botri under the old and the new Act 
only a member can be appointed ( r elected 
as a Presidemt and no person can be a Pre- 
siden. uiile s he is also a memi er, and the 
Dist ict Jud^e re ers 10 section ^ 15 and 
22 [2) of t e old Acts and sections 12 f 2 ) 
and *5 of the n w Act. In adopting rl is 
line of argument the J.)istrict Judge seen s 
to have ignored section 2 )8 of the Act 
which is a fo. ows “ In their apj licatic n 
to the members and Presidents ol the Local 
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Boards in oflfi:e on the date of co n tien:^e- 
ment of this Act and the first re const itn^ 
tion of sach B )ards in accordance with this 
Act» the provisions of this Act shall be read 
subject to tlr‘ rules contained in Schedule 
X.” From this section it is clear that in the 
transitional stage there may be a President of 
the Tilu': Boial wh) is not a member there- 
of. It, therefore, seems to me. both on a 
consideration of the principles underlying the 
Transitory Provisions and of the construc- 
tions of the vario s se tions and rules 
re^e red to above, that the office of Mr. 
Gounder as member of the Taluk Board 
did expire on the ist March 1922 and that 
on y his term of office as President was 
extended for a further period. 

If the view of the District Judge were 
c rrcct it would follow that the President 
o* the old Taluk Board would be disquali- 
fied to be a member of the rc-consti tided 
Board ; that is to say, the person who 
occupied the most important position in 
regard to the Taluk Board which became 
dissolved would by reason of the very fact 
that he occui)ied that important position, 
be placed under a disability and would be 
prevented from being even a meinbei (»f 
the Taluk Board. This result would be 
preposterous, and the Courts would not 
adopt a construction which would ler.d 
to such a result unless driven to do so Ly 
the plain language of the provisions of 
the Act, 

I am. therefore clearly of opinion that 
the apprintnient of Ramaswami Gounder 
as a niemler was valid and the order pas ed 
in Original Petition No. 51 of rq22 by the 
District Judge declaring the appointment 
invalid is wrong. 

As I observed, the District Judge had 
before him two petitions, 51 of 1922 chal- 
lenging Mr. Gounder s appointment as 
a member and 47 of 1922 disputing his elec- 
tion as President. Original Petition No, 
51 of 1922 was filed under section 57 whi('h 
deals viith the cbsqualiricaiions specified 
in sections 55 and 56, But secti">n 57 
is confined in tern’s to objections to election 
or aT>Pointnient as member and, therefore, 
although the petition contained a prayer 
f:)r setting a<ide tlie election of Mr. Goun- 
der as Presit’ent on Ibc ground that the 
validitv of his election as President was 
dejpendent 941 the validity of tus 


ment as a member, the District Judge rightly 
decided that he could not in that 
petition adjudicate on the validity of Mr. 
Gounder's election as President. Original 
Petition No. 47 of 1922 was an Election 
Petition presented under the rules made 
under section 199 for the decision of election 
disputes challenging the election of Mr. 
Gounder as President and it contain- 
ed various c! arges of corruption, etc., 
of vhich he was alleged to be guilt v but 
did not allege that his election as President 
was invalid because he was not validly ap- 
pionted a member. The District Judge 
having decided in Original Petition No 51 
of 1922 that Mr. Gounder s appointment 
as member was invalid, recorded a deci- 
sion in Original Petition No. 47 of 1922 
that his election as President was invalid 
because he was not a valid’y appointed 
member. In other words, the District 
Judge considered it unnecessary to enquire 
into any of the allegations made in Origi- 
nal Petition No. 47 of 1922 and decided 
against the validity of the election of Mr. 
Gounder as President solely on a ground 
not taken in the Slid petition but taken 
o.ily in Original Petition No. 51 of 1922 

It has been argued before us that the 
District Judge was in error in having, in 
these circumstances, set aside the election 
of Mr. Gounder as President and I am of 
opinion that this argument is sound. 

Exception is taken to the order of the 
Judge on another ground which seems 
to me to be a very substantial ground. As 
I hive already pointed out, in Original Peti- 
tion No. 47 of 1922 both Mr. Ramaswami 
Giunder and Mr. Venkatesa Aiyer were 
respondents, but relief that was asked 
was merely that the e’ection of Mr. Goun- 
der as President of the Taluk Board should 
be declared void and a re-election ordered. 
In the written statement of Mr. Gounder 
it w.is alleged : “ the 2ad respondent and 
his supporters hav^e committed various 
CO ’‘nipt and illegal acts in connection with 
this election and are guilty of such acts, 
but it is not necessary to detail them here 
as the petition is not for declaring the 2nd 
respondent as duly eected." Ti.e DLtnct 
ui ige however declare.'- by his order that 
these oa 1 le pondeii Mr Venkatesa Aiyer, 
h id been duly elected President of the Tuluk 
Board. In so doing the J^istxkt Judge uus 
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contravened the very clear provisions of the 
rules made under section 199 (2) (c) referred 
to above. Rule 9 says : ** Where at any 
enquiry into an election petition any can- 
didate other than the returned candidate 
claims the seat ,for himself the returned 
candidate or any other candidate to the 
proceeding may give evidence to prove that 
the election of such candidate would have 
been void if he had been the returned 
candidate and a petition had been present- 
ed complainting of his election/' 

Rule 3 is in these terms: The petitioner 
may, if he so desires in addition to calling 
in question the election of the returned can- 
didate, claim a declaration that he himself 
or any other candidate has been duly 
elected." 

It is clear that no such declaration was 
asked for in the petition, and from the papers 
before us it does not appear that Mr. 
Venkatesa Aiyer claimed the seat for 
himself. In any event Mr. Gounder had 
a right to adduce evidence in support of 
the allegations of corruption, etc., made 
by him against Mr. Venkatesa Aiyar; 
and without giving the former an oppor 
tunity to adduce such *^vidence, the 
District Judge has made a declaration 
that the latter was duly elected. 

The District Judge disposes of the matter 
in these words: " There will be some 
justification for ordering a fresh election 
if the 2nd respondent has been able to get 
only a few votes as against the ist respond- 
ent. A fresh election means a delay 
and I should think that the 2nd respondent 
should have the benefit of his fairly large 
number of votes at the election of the 15th 
March " This ground is utterly unten- 
able and the order of the District Judge 
on this point is wrong. 

To sum up I hold : 

(i) That the District Judge \s view of 
the law is wrong and that by taking a 
wrong view he declared Mr. Gounder 's ap- 
pointment as member and the election as 
the President invalid and gave a further 
declaration that Mr. Venkatesa Aiyar was 
the only elected President. His decision 
is tantamount to removing Mr. Gounder 
from membership and from his office us 
President, and re5»trainin^ him from actmg 
a« member or Piesident and in addition 


directing the Taluk Board to accept Mr, Ven- 
katesa Aiver a« the President 
(2^ That the Di<^trict Judge acted with 
material irregularity, if not illegally, in 
adjaiicating in Original Petition No. 47 
of 1922 that Mr. Gounder 's election as 
President was invalid on a ground not 
taken in that petition. 

(3) That the District Judge acted in 
contravention of the plain provisions of 
the rules relating to trial of Election Peti- 
tions by declaring, without enquiry into 
the allegation of corruption, etc., urged 
against Mr. Venkatesa Aiyer that the latter 
was validly elected as the President. 

With these observations I shall proceed 
to consider the next question that has 
been argued before us, namely, are we 
justified in interfering with the orders of 
the District Judge in the exercise of our 
revisional powers ? 

Section 115, Civil Procedure Code, is in 
the following terms : 

The High Court may call for the record 
of any case which has been decided by any 
Court subordinate to such High Court 
and in which no appeal lies thereto, and 
if such Subordinate Court appears 
'*{a) to have exercised a jurisdiction 
not vested in it by law, or 

‘‘(6) to have failed to exercise a juris- 
diction so vested, or 

“(c) to have acted in the exercise of 
its iurisdiction illegally or with material 
irregularity, 

"the High Court may make such order 
in the case as it thinks fit." 

There can be no doubt that the District 
Judge acted with material irregularity under 
clause (c) above in setting aside the election of 
Mr. Rainaswami Gounder in Original Peti^ 
tion No 51 of 1922 on a ground not taken 
in the petition and in declaring Mr. Venka- 
tesa Aiyer to have been duly elected in con- 
travention of the rules pertaining to the 
conduct of Election Petitions. Even if the 
words " with material irregularity should te 
held to refer to " faults of procedure, as 
held bv Jenkins, C. J., in Sheie^ Prosad v. 
Rama Chundcr (29), andthe word "procedure" 
should be understood in the language cf 
Rankin, J., in Bindley v. Joynarain Mar- 
(25) in the restricted sense of method 
of conducting a case " still, the irregu- 
larity committed by the District Judge 
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would amount to “ material irrcgulaiity " 
within sectioi\ii5, claiiyo (c). 

As regards the ])ortion of the ord'^r of 
the District fudge which ])roceeds upon 
a misconstruction of the provisions of the 
Local Boards Act including the Transitory 
Provisions, I am also of the oy^inion that we 
have powerto deal with it under either clause 
('?) or clause (r) of section 115. In regard 
to the scope of these clauses there has been 
an almost irreconcilable divergence of judi- 
cial opinion. I mav instance the cases of 
Sheoraj Nandan Sin^h, In ihe in.ifirj' of (2S) 
and S/icxo Prasad v. Rama Chuvder (29). In 
the former a ceitain property was attached 
in the hands of the petitioner before the High 
Court on the ground that he had become a 
trustee for the judgment- debtor by virtue 
of a certain alleged agreement. The y)eli- 
tioner preferred a claim and the Subordi- 
nate Judge rejected it and he thereupon 
applied to the High Court to set asile the 
order of the Subordinate Judge. It was 
contended on behalf of the decree-holder 
that the order of the Subordinate Judge wms 
not made without jurisdiction. The ground 
of the decision of the Subordinate fudge 
was that the petitioner had agreed to piv 
the decree-debt by the docuiiieiit which 
transferred the property to him and in 
consequence thereof he became a trustee 
of the property for the judgment-debtor 
and, therefore, the property was liabe to 
attachment in the petitioner’s hands. It 
will thus be seen that the Subordinate 
Judge in disallowing the claim proceeded 
upon a wrong view of the law. The High 
Court (Sir Comer Petheram, C. J., and Amir 
Ali, J.), however, held that the}’' had yjower 
to interfere with this order in revision. 
In the latter, that is. in Shew Pi^owi v. 
Rama Chiindev (29), an application under 
section 41 of the Presidency Small Cause 
Courts Act for the recovery of the pos- 
session of certain immoveable property 
was refused by the Presidency Small Cause 
Court on the ground that the relationship 
of landlord and tenant had not been estab- 
lished. Fletcher, J., to whom an applica- 
tion was made by the landlord under sec- 
tion 115 of the Civil Procedure Code, to 
set aside the judgment of the Small Cause 
Court, holding that ‘‘ it is quite impossible 
to understand what the learned Judge 
(of ’the Small Cause Court) means when 


he says that the plaintiff is not entitled 
to evict the defendant, because the lease 
to the plainHff docs contain a covenant 
anthodsing f.im to do so/* interfered with 
the judgment in question and directed 
tb«nt it should be set aside. On appeal 
from the judgment of Fletcher, J., Jenkins 
C. 1 ,, and Woedroffe, J., came to the coil' 
elusion that the exercise of the revisional 
yaowers on the part of the High Court wps 
not iustiCed, as the Small Cause Court was 
entitled to come to the conclusion to wliich 
it did, even though the conclusion was 
erroneous and if it did come to that conclusion 
it could not be said that the Court had 
failed to exercise the jurisdiction vested 
in it by law. 

It mav be interesting to note that in the 
former of the two cases referred to above, 
that is, Shcoraj Nandan Singh, In the 
miUerof f?8), Petheram, C. J., and Ameer Ali, 
J.. while being in agreement, as regards the 
decision to be given in the case, differ in 
respect of the grounds upon which their re- 
soectivecisions were based. Petheram, C. J., 
say:, : It seems to us that the Subordinate 

lulve was acting beyond his jurisdiction 
in directing that this property which belongs 
tj) a person other than the judgment-debtor 
should be attached and sold/* thus 
acting under clause (a) of section 115, where- 
as Ameer Ali, J., acts under clause (r), for 
he observes, '' I am cleaily of opinion that 
the lower Court has acted illegally and with 
material irregulaiity in the exercise of 
its jurisdiction in directing execution to 
issue against the properties held by the 
petitioner.** 

A mere error of law does not jusHfiy 
interference in revision, for, as observed 
in Amir Hassan Khan v. Shea Baksh Singh 
{27) a Court may have jurisdiction to make 
an ordjr which in fact or in law is wrong. But 
no Coiut can act illegally, although it is 
very difficult to say when merely an error 
of law has been committed or w^hen the Court 
has acted illegally. There being, as I observed, 
a con diet of opinion in the statement of the 
princiy)les on this subject it seems to me that 
T may' usefully examine the facts of some 
of the cases binding upon us with reference 
to the decisions given in those cases. In 
Manisha Eradi v. Siyali Koya (26) the Court 
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Consi«tin(T ot fiw JivV^es. uin.ninn"?ly 
came to the conclusion that the Hii;h Court 
h ul power in revision to set aside the deciee 
of a Small Cause Coast which had 
jurisdiction to entertain suits for rent 
only where the claim is founded on a 
contract when it erroneously assume 1 
th.at a sub-tenant by entering on Kase 
became liable by an implied contract to 
pay the rent and passed on that fo itins;^ a 
decree aaainst the sub-tenant. In K.iici~ 
kn%hna U lnycir v. Vastiicm Aijj- ^(3,' 
this question had to be co isideted The 
facts were as follows : Uiider sectio.i 10 
of the Religious Endowments .\ct if a 
vicancy occurring among the members of 
t' e Committee i«"uot filled up by election 
withii three months after it has occurred, 
the Civil Court may appoint a person 
to fill up the vac.ancy or may order th.at 
the vacancy be filled up by the remain- 
ing members of the Committee. After the 
p-*riod of three months mentioned in the 
section wa« over, in pv.rsuince of an older 
made bv the District Court an eketion 
was held by the renaining members ot 
the Committee, a certain person was dec- 
lared duly elected a-id the District Judge 
accepted him as a member of the- Commit- 
tee on the gunind that upon the true 
coastTiictiou of section 10 the remaining 
niemhers of the Committee should hold 
an election and the vacancy should be 
filled UD in that wav. The Privy Council 
iigreeing with the High C -urt held that this 
cor-str'iction of the section was wrong, 
that it was not conn eteot to the remaining 
members to fill up the vacancy by meins 
ot an election and tliat the terms of the sec- 
tion did not warrant the course a lop'.ed 
by the District J uJge. It will be noticed 
that the District Judge had juris fiction 
in the ordinary sense, that is, a juris fiction 
local, pecuinary, personal or with rcfe-encc 
to the subject-matter of the suit [See judg- 
ment of Woodroffe. J , in Shew PeoxaU v. 
Ruma Chunder (29)]. If the jurisdiction, 
there' ore, means merely propriety of futiim, 
the District Judge had certainly iur sdiciicn 
to deal with the matter that atosc bt'fore 
him under the R. -lip, ions Endowmenis Act. 
But. as their Lordship.s of the Privy Council 
set aside the order ol the Distri -'. fudge 
is male wthout jurisdiction. caniol 
be said that they were usiug lus woid 


‘ j ui.s diction " in tin- nario've- sens-' re* 
fciic.l to .ibove. The same q.u i-l 0.1 nvaiii 
I'l.-e f')' J ciiion in Stindi‘'am v. M-imS'i 
Mu'ul'ur (2|). Tile low-er Ccurts held that 
tU; m Ig'iient-debtoi who, after the Couit 
.'I'e, li.is translrrrcd hi.s iiitere.-,t in the pro]) 
ertj' soli in execution ol a decree, liad no 
locus siunii to apply iindei O. XXI, 
r Sq anJ rejected his application Against 
fiii -decision Hu; juclgrnent-d'.b.o' filed 
a jcvision jietition to the Hich Cv-iiit. 
J ir; cull Bench I'cld that the judgn'cnt- 
Ii'itor rctaineJ oulfi.nent intfr;si tc entitle 
him to apply unJe'^ the rule. In regard 
t> the point whellicr an'- question of juiis- 
diction was invoivpj, they aiiSA'cied lie 
reference in the affirniative, tollow.ng 
liiliknshna U.lu\ar v. Vcisttdcv.t Aiv-.r 
( 3 )- 

In the above cases referred to by me 
tlie error of law committed by the lower 
Charts was held to have affected Iheir juris- 
dicti m 0.1 the authority of these deci- 
sions the proper Ci nc'usloii, in my opinion, 
seem*? to be that the order of the Distrvt 
mule in Ori'^lnal dticn Nc. 51 
ot 1922 also conies within the scope of 
sectio'i 113 of the Civil Procedure Code. 

It h.is iicxt been aigued befo!'' us on 
behalf t f Mr. Venkatesa Ahcr that the Dis- 
trict Judge exercised his powers under the 
Act not as a Couit of law but merely as a 
persons design^ti wdiose decisions are net 
to be treated as the jii(kni,eiil of the Ijeial 
Tribunal and the Hivn Court cannot theie^ 
fire, interfere with the orders of the 
jJistrict Judge in revision. WheiLcr 
til- District JuJge is a Court or not must 
1)2 determined on a consideration ot the lan- 
giMge of the various provisions which 
d-*(iiies his powers his duties and the pro- 
cedure to be followed by him. The pre- 
suinption is. when any existing Tribunal 
is given a right to determine certain matters, 
that Tribunal is to determine such matte is 
as a Court. The party who contends that 
the matters referred to the Tribunal were 
not referred to it as a Court of law must 
make good that position by referring to 
the various sections wdiich establish that 
his contention is correct. This joiit vvns 
expressly decided by the House ol I erds 
in NuLoiml Telephone Company t inuted 
V Posimjster General (i); l.orrl Parker of 
WaddiugWM observed t^at by a 



Vol. 71J INDIABT CASES. 1»S3 

RAMASWAMI GOU^^DER V MUTHU VKI AP?A GOUNDFR. 

Statute matters are refeiied to tl.c tion except hy in ?,ection petition presente*'! 
deteiniinati(,n cf a Cnnt with no fur in accordance with these rules/* The 
ther provision the iiectssaiy in jlicalicn result is, that the part}" considering hinisetr 
is that the Ccurl will detcimire 1].( n alUis a„5griev( d may, at his option, apply under 
as a Ccurt. It is { oinUd cut in lie jt dg- s/clion 57 or present an Election Petiti 11. 
ment that the jurisdicticn of such a Tii- If in dealing with an election petition the 
buiial is enlarged, but all the incidents cf District Judge acts as a Court and n'ot as 
such jurisdiction, including the right cf ^ persona deut^naia it would be indeed very 
appeal from its decision, remain tl.c srne. incoiiy ment in the words of Sir Arnold 
BahknsliUa Vda^ar v. Vasudaa Ai\ar White, C. J., if for certain purposes the Dis- 
(3b Ic which I referred above in another trict Judge is a Court and for certain other 
conneclicn, is also an authority upcii this purposes he is a persona dcsignaia. The 
point. It was contended in that that indications are perfectly clear that when 
the order oi the District Judge uLicb wi s dealing with Election Petitions he acts 
under consideraticii was not a judicial as a Court and if this position i^. correct, in 
but merely an administrative or minis- ni}' opinion, it follows that be acts as a 
terial Act. That conteiiticn was based nj en Court even when he deals with applications 
an argument that the Civil Court exercised under section 58, The rules provide 
its powa-js not as a Court of law I ut merely that tl e petition, if presented to the 
as a pirsonti desi^naia. Their Lojdsbii s District or Subordinate Judge having juris- 
of the Pri\y Council after examinirg the diction, shall be signed and verified 
language of tJic various scctici.s ci the in the manner prescribed in the Code 
k/Ii^ious laidownienls Act ovenukd that of Civil Procedure. If the provisions 
contenti< n. Tl e decisen cf the* Privy Ccri> are not complied with, it is the District 
cil affim ed the judgment of the High Ceiut or the Subordinate Judge that is to dis- 
in tile same case re] crttcl as miss the petition. It is further provided 

V. Deviistliauam Commxlicc of Nc^apalam that the District or Subordinate Judge nuy 
(i). Sir Arnold White, C. J., in dealii g with direct any Court subordinate to him to hc/.d 
this cjucslicii refers to ecilain scctuiscf an enquiry. Rule 6 provides that every 
the Religious Endowments Ac^ and arrhes Election betition shall be enquired into as 
at the coiielusicii that in regaicl to tic sc nearly as may be in accordance with the 
sections the District judge in dciT tecUy procc*dure applicable under the Code cf 
exercises judicial funciici s is a Civil Cjvi^ Procedure to the trial ot suits. It s 

Court and not as a p isona dcsinjiaia aid rJso ])rovided that .at an enquiry the 

he then oL serve s : “It seen s to n e it Local Board concerned may appoint a legal 
would be inconvenient if for ccrlaui fvr- ptactitioner to attend the enquiry and take 
pMScs the DiSlricl Judge is a Ciiil Ccuit such part therein as the enquiring authority 
exercising judicial fiiLClicr.s under lie may allow. I think what I ha\e stated 

Act, and for other jurjcscs urdcr the Act is sufficient to show that the Legislature 

ho, ^ persona dcsiivaia \x.\ exercising jt cli- intended that the District Judge should 
cial funetjers. ’* Ibcse ebsenntiers au ly determine questions referred to him in his 
with great IcKc to the jicsml case, ho capacity as a Ccuit. 

doubt an anlicaticn ma\ I c- nude to the The cases cited tor the respondent do not 
D strict Jucige under seclifii 57 fur an cn- have much bearing on the matter, as they 

quiry in respect cf the allcgaticns cf dis- turn upon the language of other Acts, 

qualification arisit g under seetic j s y, ai el but I may observe in regard to Vijiaragha- 
50. But this is merely cn cmLling pio- vclu Pidai v. Empaor (8), on which 

\t. i li, Itccnse tl.eri{.ll cf the c]ilxont reliance was placed, that it was decided I e« 

to cull in questien an eleetH n tn ci > ci lie fore the decision by the Privy Comicil 
CIO nds siecified in sccticns 55 aid it ly reported in Balakrishna Vdayar v. Vasu^ 
nu electicn pelilicn under the tules un ail ed deva Aiyar (3). The decision of the High 
unaffected. Ihc fust rule lur.s cs fcikv.s: Court, which was then under appeal to the 
Save as provided in scclicn 57 cf lie Privy Council, was cited to the learited 
Madras Local Boards Act. 1920, no election Judges and in then judgment they state 
♦ ♦ ♦ ♦ shall be called in ques- that they were informed that that dtcisi^oc^ 
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was U:ider appeal co His Majesty ir. CoiineiL 
I, the etore» hold that the District Judge 
was acting as a Court and not as a /><:» 
des (iVi’da and that his decisions can he 
revised by the High Court in the exercise 
of its pov/ers of revision. 

There remains one more argument to be 
dealt with. On behalf of the respoudent, 
it was argued that under ruh 12 (3) of the 
rules made for the conduct cT election 
enquiries, as well as under sectioii 57 (2) 
of the .\ct, the decision of the DiStiicl J udge 
or other enquiring authority is said to be 
final, and that, therefore, the decisions in 
question are not open to revision. In 
hlatangini Debi v. Girish Chundcr Chongdar 
(X3) it was pointed out that when a section 
says that a certain order shall be final 
it only means and intends tliat it shall not 
be open to appeal and that the intention 
is not to make the order absolutely final 
so as to make it not open to revision. Ob- 
servations to a similar effect occur also in 
the judgment in VaUi Ammal v. Cor- 
poration of Madras (12). I reject the 
contention and hold that the orders of the 
District Judge are liable to be revised 
by the High Court. 

For these reasons I agree in the con- 
clusions arrived at and in the orders pro- 
posed by my learned brother. 

X. N. V. 

C. R, P. Nos, 341 and 342 alioicai. 

C, M, P. Nos, i&.*^and i^]o ii^miosc l. 


CALCOTTA mGH COQ^L 

Appi: A i. FROM Order No. 373 on 1920. 
June 26, 1922. 

— Justice Sir N. R. Chatterjea, Kr., 
and Mr. Justice Panton. 
PROSANNA KUMAR CHAKKRBUTTY 
AND ANOTHER — DECREE-IIoPDER ■ — 

Appellants 

V6TS11S 

JOTINDRA NATH BOSE— Judgmext- 
Debtor— Respondent. 

Cimil Procedure Code ( Act V oj 1908), 0 X X I, 
ft II — Execution appHcalion — Prevvjus appftca- 
tion, date of, not mentioned^DeJevt wJie'her 
maUfial — Cross-decree, object oj 
Qinission, wMhey materia!. 


Where there hav»‘ been Ivvd piev ous applications 
for the execution cJ a decree aiLl in the third 
application, the date of the disposal of the first 
application is stated but not tnat of the second, 
though the numbers of execution cases with regard 
to both the previous applications are stated, the 
defect is not material so as to vitiate the applica- 
tion for execution. [p. io5<5, col. i.] 

The object of mentioning a cross-decree in an 
application ior execution see ins to be that the 
Court ma\ be in a position to see that the decree- 
holder in the one case vL)es n.)i ta^ce oat execution 
without tne crowS.^-decree being set oJf, But the 
principle can have no appli canon vvncrc the decree 
obtained by the decree-holder is in his personal 
capacity, and the decree obtained by the judguteut- 
debtor is in his capacity as an executor. Conse- 
(iucntly, omission to mention such a cross-decree 
in an application for execution, is not a material 
defect, [p. 1035 cvi. 2.] 

Appeal against an order of the Siibordi 
iiatej udge/iurst Court, Zillah 24-rarganas, 
dated the I7tii ol July and Jth of August 
1920. 

Babu Rnjciuha Chandra Gn/ia, fer the Ap- 
pellants. — I'lie ilecree-liolder is the appellant. 
The appeal arises out of an ap]>licatK)u lor 
execution of the decree passed bv the High 
Court atfirniing that of the District J udge, 
Chittagong, granting the Probate of a Will 
with costs. It amounted to Rs. 700. The 
decree was in 1915. On two previous 
occasions I a])plied ior execution. I appli« 
ed lor Iransier of the dcOtee to District 24- 
Pavgaaas. TJie Li tr:ct Judge transferred 
tnc c9‘p.tcatiou lo Subordinate Judge. 
ExsWiliun Was ial:en oui , sale prodannlicn 
was is.saed, bul on a snbseqiuaa date it 
was disaiissed on the giouuvj.s oi iion-inention 
oi tvvo ciO'^s- decrees and of dales of two 
pree:o'i' execarion cases. Hence, under 
O, XXI, r. ij, iny afiplication was dis- 
iJii.^'sed wdth costs. Tne learned District 
Jiiilge leaving received aiu! registered my 
appjicaiion under U. XXI, r. 17, Civil 
Procedure Code, the Court should have 
asRed me to remedy the formal detects 
instead of dismissing my aiiplication. 
Relers to O. XXI, r. 18, Civdl Ih'ocediire 
Code, O. **.XI, r. 17 (.)); Civil Procedure 
Code; Ali v.'l roitokya Nath Ghose{j), 

The detect is merely formal. The appheation 
could be amended even after registration. 
Gopal Chunder Manna v. Gusain Das Kalay 
( 2 )- 

(i) 17 C. 631; 8 Ind. Dec. (N. S ) 960 (F. E.). 

(4 '-^5 C. 594; 2 C. W, N. 550; 13 lad, Dec, 
pu s.) 392 (P. 15 .). 
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Jo^esh Chandra Roy (with him Babu 
AslUranjan Ghosh) y for the RevSpondents. 
— The defects are certainly not formal. 
The dates are very material to decide limi- 
tation. See Go pal Sah v. Janki Koei^ (3), 
and Gopal Chundcr Manna v. Gosain Das 
Kalay (2) does not apply. Wc put in ob- 
jections pointing out the defects. The3^ 
never cared to rectify the mistake. 

Babu Rajendra Chandra GuhUy replied 
in brief. 

JUDGMENT. — This appeal is against an 
order dismissing an application for execution 
of a decree on the ground that the date 
of disposal of two previous applications 
for execution as also certain cross-decrees 
obtained by the judgment-debtor against 
the decree-holder were not mentioned in the 
application. 

It appears that the present application 
for execution was made on the 12th January' 
1920 No defect in the application was 
noticed at the time and the Court directed 
it to be registered. Subsequently, on the 
17th Jul}’ 1920, the Court held upon the 
objection raised by the judgment-debtor 
that the application for execution did not 
comply with the requirements of O. XXI, 
r. II, as stated above. 

There is no doubt that material defects 
would vitiate an application for execi'ti(jn 
and the question, therefore, is whether there 
were material defects in the application. 

Now, so far as tlie date^ of disposal of 
the twoprevious applications are concerned, 
it appears that the date ot disposal of the 
first application for execution was stated 
but not that of the second, though the 
numbers of execution cases were stated 
with regard to both the xirevioiis appli- 
cations. The omission of the date of 
disposal of the second previous application 
for execution we think, is not a mateiial 
detect. 

The omission to mention the existence 
of cro^s decrees however, may be material 
defect. 0 . XXI, r. ii {2) (g) provides that 
the application shall contain, among other 
maticrs, particulars of any cross-decree 
passed before 01 after the date of the decree 
sought to be executed. It is stated that one 
of tlie^e cross decrees in favour of the 
judgment-debtor has subsequently been 


set aside by the High Court on appeal; 
but at the time of the application lor exe- 
cution it had not been set aside. 

However that may be, it is contended 
that the cross-decrees obtained by the 
judgment-debtor could not be executed 
for two reasons, first, that the decree in fa- 
vour of the judgment-debtor was in his 
capacity as executor, whereas the decree 
in favour of the appellant was in his personal 
capacity ; and, secondl5% that the decree 
in favour of the judgment-debtor was pass- 
ed by the Court at Chittagong and it could 
not be set off against the appellant's decree 
until the former decree was transferred 
to the Alipore Court. 

We think that the first contention 
should prevail. 

The rule as to satisfaction of cross-decrees 
is laid dowai in O. XXI, r. 18, sub-section 
(3) (^),and it provides that the rule shall 
not be deemed to apply unless the decree- 
holder in one of the suits in which the 
decrees have been made is the judgment- 
debtor in the other and each party fills 
the same character in both suits. As stated 
above, the decree obtained by the appellant 
was in his personal capacity, wherea® the 
decree obtained by the judgment-debtor 
was in his capacity as executor. Satis- 
faction could not. therefore, be entered upo!:^ 
the decrees. The object of mentioning 
cross decrees in an application for execu- 
tion seems to be that the Court may be in 
a position to see that the decree- 
holder in the one case does not take out 
execution without the cross-decree being 
set off. The principle can have no appli- 
cation to a case like this wheie the decrees 
could not possibly have been set off against 
each other. That being so, we think that 
in the present case the omission to mention 
the cross-decrees obtained by the judg- 
ment-debtor was not a material defect 
for which the application for execution 
should have been dismissed. 

The order appealed against must, therefore, 
bi Fct aside and the case sent back to the 
lowtr Couit for the decision of other ob- 
ject ons raided by the judgment-debtor. 

Tl.e appellant is entitled to costs of this 
Court We assess the hearing fee at one 
gold mohuf. 

Future costs to abide the lescit. 

X. K. Ofi^Y setasidf^ 


(3) 23 C. 217: lud. Dec. (N, s.) 145 * 



nafy mDIAV CASHS. {^9^3 

OPFICIAr A«Fr'3NrtE OF MADRAS V. VOUJ^AVVA AfYAK. 


MADRAS HIGH COURT. 

C-v r- Misceli-aneous Petition No. 3507 
OF 1922 

Januarj’22,1923. 

Present : — Sir Walter Schwabe, Kt.. 

Cl’i f TnsU-e, an^l Mr. Justice \\’ llacc. 
The official ASSIGNEE of MADRAS 

— RESrCKtEM— lE'll’llCl IK 
VCTSUS 

DORAIAPPA AIYAR alas KRISHNA- 

SWAMY AIYAR and others— Appel- 
lants — Respondents . 

Madras High Ccuri Insolvency Ihdcs, rr. 133. 
13b— C m/s in insolvency p'.occedinf:^ — English 

Law. 

Under rr. 133 and 136 of the Madras Mij’h Court 
Insolvency Rules, in all insolvency proceedinj^s, 
unless an order is made to the contrary, the saco.iss- 
ful party is entitled only to half the ordinary fees 
allowed on the Original Side whether the costs 
are directed to be paid out of the insolvent’s estate 
or by a third party. 

The rule under the English Bankruptcy Law 
which allows full costs in cases in which proceed- 
ings are between the Official Assignee and third 
parties cannot be imported into cases governed 
by the Madras Insolvency Rales. 

Petition praying that in the circumstances 
stated in the affidavit filed therewith the 
High Court will be pleased to issue an order 
directing the Taxing Officer of this Court 
to tax the costs of the petitioner herei 1, 
and first respondent in Original Si e Apjieal 
No. 61 of 1921 on the tile of th^ High Court, 
Appellate Jurisdiction, on the Oiigi lai Side 
Scale to award costs of thi ^ appii jation. 

Mr. H, D. Cornish, instructed liy Mr. S, 
G, Sadagopa Mudatiar, for the Peti-io..er 

Messrs. K. G, Srinivasa Aiyuv and N. 
Swuminaha Aiyar, for the Res^>on dents. 

CBDER. 

Schwabdf c. J.— This is an appl cation 
by the Official Assignee cl Madras. 
What he asks for is an interpretation cf 
an order of this Court under wiiicii nn appeal 
was dismissed * with costs and the order 
didWn up is ‘costs of the respondc t . It 
is dear from what took place and from the 
wording of the order that that order was 
i .tended to apply to the Offi.i J Assignee 
ody. He gets his costs and the other res- 
pondents get none. 


The sec ond point raised in the case is 
Ihnt one half of the ordinary lees on theOri- 
gimd !ride have been allowed m.der r 136 
of the I -..solvency Rules. It is contended 
that that rule applies only to cases ia which 
fees are payable out cf the estate, and we 
arc referred to the aualogojs rale in Bank- 
ruptcy in lingland and to authorities de* 
cided thereunder. The English rule in 
small insolvencies gi cs three lifLlis of the 
charges ordinarily eillow'ed in all proceed- 
ings under the Act and the rules, and it 
has been held that that applies directly 
to pioceedings under the Act and does 
net j.p] ly to casts in which the proceedings 
are between the O.fidal Recei\er and third 
parlies. Hut we have to interpret the 
Madras Rules, and r. 133 gives the Court, 
w'Lich is the Court w hich heard ti is case, 
powder to direct the cos s of any petition, 
application or matter to be paid by any 
paity to the proceedings or to be paiJ out 
of any fund in or under the control of the 
Court or in the hands of the Oilicial Assignee, 
and generally to deal with the costs of all 
proceedings i.i the Court as to it may 
seem just. That rule seems to me to cover 
all proceedings under ihc Act and it gives 
the Court power to deal with proper dis- 
cretion with the cosis of any such pro- 
ceedings; and the succeeding r. I3(), which 
states the scale (f costs, iji my judgment, 
apj lies : and the < eLi.daLure has Inought 
fit to maice the costs ia an insoK’-iicy omy 
hull the ordinury costs. There again, tne whole 
[losidon is s .fegiiarded b} S..U-C au e ,3) uf 
r. jjb, vvl.icb giveS the Cojrt power, 
iindir r. ,^0 of Appendix IV to the high 
C iurt i‘ee Pules, to allow in proper cases 
the full fees instead yJ half. 80 tiiat. tee 
result is thet in ins^lvencv pn ccedings, 
iaAJr.bS an order is made to the comr^irv, 
th. rileish ill the s fees. Whether 

li is would ha\<; been a proper case to allow 
th; full fees is a n-at+er wai.'h is not open 
to di.atssion now. Such applienti .11 s!iould 
1 a. e been made at the heaii»»g of the appeal. 

Thj costs oi the Otl.ciM Assignee.* and 
of ihj appellant in this application shall 
be paid Ciut of tlie cs ate. 

Wallace, J.—x agree. 

V. N. V. Petilicn allcwei. 


END OF VOLUME 71. 
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Abandonment — Question of fact —Bengal Tenancy 
Act { V 1 1 1 of s, 87. 

The question whether there has been an aba 
(lonment or not is in each case a question of fact. 

C Sarat Chandra Majt^mdar Prasanno 
Kumar (h)PK 304 

Abatement. See Prouatk and Administration 
Act, 1881, s.8g 77 

Abatement of appeal — Death of joint P'aintijj hejore 
hearing of upped, dfeet if— Decree passed in 
Ignorance of fait ••/ death, vididity oj 
The effect of allowing an appeal to be heard and 
a deciee passed in ignorance of the death of one 
of the joint plaintiffs is to render the judgment 
and decree a nullity. A Amrika Prasad r. 
Jhinak Singh, 21 A. L. J. 01; A. I. R. (A.) 

2 1 1 821 

Account— right of party to prove — 
C. P^ General Clauses Act {1 of 1914) — Interest^ 
calculatton of -Gregorian calendar, 

A person is always entitled to prove that there 
was a mistake in the accounts and that he signed 
them as correct by mistake. 

Interest on an account need not be calculated 
according to the Gregorian calendar, as the 
General Gauses Act does not apply to cases of 
this kind. N Buojraj t'. Shankernath, (19-’^) 
A. I. R. (N,) 265 45 

— , suit Jor — Duty of Court — Direction as 

to manner of accounting. 

In all cases in which accounts arc directed to 
be taken it is desirable that before ordering an 
account to be taken the question of principle 
involving the measure of liability of the defendant 
should be decided by the Court. 

It is always permissible to a Court which has 
directed the taking of an account to vary or 
modify the directions already issued by it. if it is 
satisfied that some mistake has been made. 
Pat. Harihar Prasad Sinch v. Kesho Prasad 
Singh 911 

Acquittal, 0/, when justified — Retnsion. 

An order of acquittal, without a charge having 
been framed against the accused, is justified only 
(1) in summons-cases by the operation of section 
248* Criminal Procedure Code ; (2) under section 
345 1 when there has been a composition, and (3) 
under section 333, when the Advocate-General 
withdraws from the case, and where the Court 
considers it proper, even though a charge has 
not been framed, to acquit the accused. The 
last is a rare contingency. 


AcQuittal—'oncld. 

The High Court will, in revision, ^ interfere to 
set aside an order of acquittal which is^ illegal, 
having been passed on a composition which was 
invalid, Pesh. Harnam .Singu v. Sain 
24Cr. L. J. 120 

Ransion — Private complainant — Locus 

standi to he heard by High Court. 

A private complainant, in a proper case, mav 
well b(‘ heard by the High Court when it is called 
upon to excrcLse it.s powers of revision against an 
order of acquittal. C ASUTOvSII DaS GutTA 
PuRNA Chandra Gho,se, C. L. ] . 287; 

A. 1 . R. (C.) n, 2.1 Cr. L J.200; 50 C. 15 U 

Acts — General. 

Act i8^o-~XXXlI. Interest ACT. 

1841— XIX. See Succession (Property 

Protection) Acr, 

1855— XIII. See Fatal Accidents Act- 

1851^— Xlll. See Workman's Bi^ach of 

Contract Act. 

1800— XL^^ See Penal Code. 

1805 — X Sec Succession Act. 

1 86 7— III. See Public Gambling Act, 

1870 -VH. See COURT FEES ACT. 

1872 — 1 . See Evidence Act. 

1872— IX. See Contract Act. 

— X. See Oaths Act. 

1877— I. See Specific Relief Act. 

1879— XVHl. See Legal Practitioners 

Act. 

1881— V. See Probate and Administra- 
tion Act. 

1881 XXVI. See Negotiable Instru- 
ments Act. 

1882 — IV. Sec Transfer of Property Act. 

1887— IX. See Provincial Small Causp; 

Courts Act. 

1889 — VII. See Succession Certificate 

Act. 

1890— VIII. See Guardians and Wards 

Act. 

1890 — IX. See Railways Act. 

1893— lY, See Partition Act. 

1898 — V. Sec Criminal Procedure Code. 

1 899—11 . See Stamp Act. 

1 899— IX. See Arbitration Act. 

1908— V. See Civil Procedure Code. 

1908— IX. See Limitation Act. 
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Act!) - General -t. it I kl. 

]()uS — XIV. Sfc CuiMlNAI, kAW (AmKNU- 
mknt) Act. 

looh — XVI. See Riccistratiun Act. 

1 1 ) 1 0 — 1 . See pRTCSS Act. 
lot 2 — J 1 . .SVr Co -orKUATi VK S ( )Ci ictiKS Act . 
nn ^ — Vll. See CoMi’ANnCrt Act 
1C) 1 8 — V Ik See In comic Tax Act 
1018— IX. See Indian Socdilcrs (kitiCA- 
TlON) Act. 

Frovinciac iNSoivKxcv Acta 
Se( kniTTATJON and CoDlC OR 
Civic rRot iCDCRic (Amknd- 
AnCNT) Act, 

Acts -Bengal. 

18)7— TX. See T,KN'r.At Aujviox and 
D iunviov Act. 

JV. So Calcutta I’oijcf', Act 

III. Set BicncaIv MT^NlClfAi, Act. 


io2o - V Se 

1020 -xxvr 


1 88.^ - 

1883 

1887- 

i 8‘'7- 

1 OJO- 


-VIII. Sn I’.ICNGAL TrCNANCV Act 
Xll '^e' lIlCNi.vi. N.'W. I‘ AXI> 
Assaai Civic Cofrin Act. 

. \’ Sr- HlCN(;vi. IcSTATFS 1‘ARTTTloN 
Ac’T 

-111. .80 cAi.cvtrA Ricxi Act 


Acts - Bihar and Orissa. 

Str CllotA XACU’CR TtCNANCV 
A C '1' 

1)1)— III Sec kniAK AND < IRISSA 1‘cmAC 
Dicmands UiccoMCKV Act. 
0.i2— II. SC’ j^JllAR AND OKISSA CoURT- 
I'jcics (.Amcndmknt) Act. 

Acts -C.P. 

C r. TjvNancy Act. 

Sn C. 1* (kCNKUAU CDAUSKS AcT. 

S(e C F JwAND KKVJvNDii; AcT. 
See C. r. Tenancy Act. 

Acts- Madras. 

See Madras Sdd Division or 
Zemin DAK i Act. 

Se( AIaduas ATJKAKt Act 
See Madras Town Xulsanck.'-* 
Act. 

XIV. See Madras lyOLAi, Boards 
Act. 

Acts— Punjab. 

1887— XVr. Sec riTNjAB Tenancy Act. 
1887— XVII. See Punjab JvAnd Revenue 
Act. 

101 1 — HI. Sec Punjab Municirae Act. 
1013— I. Sec I'UNJAli PUE-KMVTION ACT. 

1 g 1 4 — 1 . See P U N j A B RxCISj-; A CT. 

Acts— U. P. 

1 8O9 — J . Si e O UDIl IvSTATJ^S A CT. 

1873 — XIX. See IT. p. lyAND Revenue AcT. 

1 90 1 — 1 1 . See A OR A Tenancy A cT. 

3901 — HI. Sec U. P, Land Revenue Act, 
1910 — II. See U. P. MUNiaPAEITlES AcT. 
19:9 — Sre U. r. Town Improvement 
Act, 


l8g8-XI. 
igj.)— J.. 
101 7—11. 
D)2<>"’ i. 

i87(>-- I, 

188O— 1. 
1889 — II I . 


1920-* 


Regulations. 

Reg. 1819— VIII. Sec. PuTnt Tai^ues Reopt.a- 

TioN. 

190 J — HI Sec Frontier Crimes Keolh.a- 

TluN. 

Statute. 

igi.S (3 <» ('*E0. V, c. Oi), Sec ('.ovERNMENT uR 

India Act. 

Admissions, i eteivinf; of , in evidence. 

Per Napier, J. Arlttiissioiis must be taken 
either altogether or not at all; that is to say, al- 
though a party catiiiot by an admission make evi- 
dence i‘rr himself, still, if it is sought to be u,scd 
again.st him, all the words of the admission must 
be taken and even if they operate in favour of the 
defendant they must be taken with the words 
which the person seeking to rely on admission 
calls to his aid M TiURrMARASSKRi Kottavii, 
SrEICDIIARAM \'AUA KaJAU I'. PaKAKKAT, (1021) 

M. \V. N. <sg; .)T M Iv. J. 32 .S 270 

Adverse possession - A’ ng/uT m po^ses,^ion 0/ 
b dial I of fiimselj and sister- Gijt hv bndhev 
widmitf knowletge oj sistei , efject of — Rcaisinttion 
— Notice. 

The sole jiossession by one of two or more joint 
owners is not adverse to the others until the owner 
ill possession has done some act to the knowledge 
of the others wdiich amounts to a denial of the 
latter’s right. 

Registration i.s not notice. 

If a brother in possession on behalf of Jiiniself 
and his sisters executes a deed of gift in favour 
of his sons without the knowledge of his sisters 
and there is nothing to put the sisters on etKjuiry, 
the possession of the brother docs not beooiiie 
adverse to the sistcr.s. A vSiiakuk v, IIds\ini 

. 653 

— (.o»sfuircrs— Alienee from co-sharrr 

Where a co -sharer sells a sjieeiiic portion of a 
joint holding, which i)ortion is in his possession 
and possession of which is ininiediately delivered 
to the ])urcUaser, the po3.scssion of such purchaser 
is adverse to the other co^sharers from the inonient 
of his entry. L Anwar v. Kisiien vSingh >\ 
A.I, K.(l.) J(.5 ’ ' -{yj 

of decree- Formal possession 

delivered— Judgment -debior in actual possession 
— Limitation, operation oj, * 

The mere delivery of formal possession of im- 
moveable property to a decree-holder iu cxecn 
tioii of a decree cannot prevent limitation nmninc 
in favour of the judgment-debtor where the latter 
remains in actual possession, and the pronertv 
is not in the occupation of a tenant or other person 
entiUed to occupy the same. L Sakdar Khan 
V . Aucuwa Kuan 

—Joint owners— rroof— Ouster actual or bv 

conduct— Dental or repudiation of title MixJd 

question of law and Jack 

To constitute adverse possession against a ioint 
owner his ouster may he actual or there might be 
conduct which would amount to his ouster 
The mere possession of a house by some of ite 
joint owners or by a mortgagee from them if the 
mortgage was effected without the knowledge ^ 
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Adverse possession— coadd. 

the joint owner not in actual possession, cannot 
amount to arlvcrse possession against him unless 
there was what may he deemed to he his ouster, 
that is, actual ouster or some act to his knowledge 
hy which his title was denied or rcj>udiated. 

The question of adverse ]K)ssession is a mixed 
question of law and fact, A Hafi 7 - AninTr,r,Ai[ v. 
Arjj, 2T A. Iv. f. A. I. R. (A.) 21^1 

640 

Proof- Lndosivg land for keeping caHlc 

during day time- Possei^sion, nature of 
It is no defence to a suit for possession of land 
that the land has heen in possession of the defendant 
for more than 12 years. If plaintiff's title is to he 
denied, adverse po.ssession for more than T2 years 
must he set and jiroved. 

To eiiclo.sc a plot of land, which of no immediate 
use to its owner, and to use it for the temporary 
])urpose of keepiii'^ ^att le then* in the day time, does 
not amount to adverse jiosse.ssion. A I/AKiiu v. 
Lai, vSiNt'.ii 265 

A*?ra Tenancy Act (II of 1901 ), s. 5Q—Suh unant, 
status of—Jijectinenf — Jurisdulivn of CaviI and 
Jti'venuc Courts - Pleadings. 

The person to whom for his lifetime an occii- 
pancy tenant sub-lets a ])ortion f)f his holding for 
a fixed rent is a tenant within the meaning of 
vsection ">6 of the Agra Tenancy Act, and can only 
be ejected in accordance with the provisions of 
that Act and not hy a Civil Court. A Ram 
fiAJADIIAK V, SrKTANI, (lQ2j)A. I.K. (A.) H4 5 

381 

S. 67 Tenant grove 'holder — Fjcct- 

mrnt, 

A tenant grovediolder is very diiTercnt from a 
tenant of a grove, llis rights in the plot of the 
grove are not those of a tenant but of a grove-holder 
and as such he cannot be ejecteil from it under 
vSectioii 57 {d} or any other provision of the Agra 
Tenancy Act. A t^UKo Prasad v. Bahu R\m, 
(IV)J d A. r. R, (A ) lOS 350 

— 79^ XQ7 — Oecli(ratory suit between 

rival tenants --PoYCilIe dispossession of person 
recorded as tenant in khevvat - CV.i?;;/ for posses- 
sion as occupancy tenant and damages for crops 
cut — Jurisdiction of Civil and Revenue Courts 
— Claim for damae^es^ whether must fail if claim 
for possession fails for want of jurisdiction — 
Possession^ suit for — Plaintiff must prove better 
title than defendant's. 

A suit for<i declaration between two rival ten- 
ants mu S' brought in a Civil Court. But where 
on the death of an occupancy tenant, a person, not 
an heir, takes possession of the holding and gets 
himself recorded in the khewat as an occupancy 
tenant in .succession to the dei'eascd, and on being 
forcibly dispossessed by a jicrson who takes a 
registered lea«5e from the Zemindar, brings a .suit 
for possession of the holding *' together with occu- 
pancy rights " that t.s, brings a suit not merely 
for possession of the holding, but also wants to 
get back possession ‘'as the occupancy tenant in 
succession to the deceased the suit xs not cognizable 
by a Civil Court and must be brought in a Revenue 
Court, uuder section 79 of the Tenancy Act with 
the Zemindar h dcfeqdaut. 


Agra Tenancy Act - .ntd . 

Where a suit for i^ossessioii and damages for 
crops forcibly cut and appropriated is brought 
ill a Civil Court, and the claim as to possession 
fails on the ground that it is cognizable, only by a 
Revenue Court, the claim for (Irnunges must also 
fail. 

A suit for possession must fail where the plaintiff 
fails to prove a better title than that of the defend- 
ant A SiTA 1 <\M r CUAiT Ram. (njcd A. J. R. 
257 44*7' 

, -- — 2.77 (e), 158— Muati, suit for rcsumji- 
iion of -Proprietary title set tip in defence-- 
I iin sjiction A ppeal, 

if in a .suit for the resumption of a mitafi, under 
section 1,0, read with seclioii 15 j , of tlie Tenancy 
Act. the deleuclaut sets up a plea based on section 
158 of the d'eiiaiicy Act. a question of proprietary 
title is raised, lor. if the plea is determined in his 
favour, he is entitled to have a declaration of hii 
proprietary title, and the case fulls witliin the 
purview ot .section 77 (e) of the Tenancy Act, 
Tile words ''111 all suits” in seelitin 17701 the 
denuncy Act comprise suits of any description 
ill wdiatever group fliey may be. Therefore, in a 
suit falling in grf>up L an a])peal lit's tf> the Dis- 
tTiet Judge. A bM.'l'A PkvSAD 7 ' KUARCA 21 
A. b J i8.j, {102.P A 1 R (A ) '773. 

" 83. 177 ( 6), 198 - oj Landlord 

repudiated — Third person's title pleaded— Third 
person not made party to suit —Ouesfion nj title 
raised and decided - Appeal, 

If in an ejoeLinent suit, nmlcr section 58 of thu 
Agra Tenancy Act, the defendant repudiates the 
title of the landlord and pleads the title of a 
third iierson, a qnc.stioii of proprietary title h 
raised anti the fact that the person whose title is 
pleaded as ins iertii is not imjdeadcd in the suit, 
makes no ddlereiice. When in such a ease the 
(luestioii of jiroprietary title is mit only rai.scd 
but decided by a Revenue Court, an appeal lies 
to the District J iidge. The remedy under .section 
1 98 of the Tenancy Act is an additional remedy 
and it iloes not prevent an appeal lying to the 
District J udge uuder section j 77, clause (c) of the 
Act. A Titi.si Prasad Sahai v. Ramr \ j Ahir 

308 

— — g. X9BSuit by lanll rd /or re.it -Pay- 

ment Ai good Juith to third person pleaded -Th:rd 
person made party to suit — Decision against 
third parly — ('ivil suit by third party whether 
t arred" - App al, second — Finding, based on 

mistake of fact, wh iher binding. 

If in a suit by the Lindlord lor arrears of rent, 
the tenait pleads payment in good faith to a 
third person, and upon that person being made 
a party to the suit the suit is decided against him, 
such a decision docs not preclude the latter from 
establishing his t'tle in a Cudl C mrt. 

A finding by the lower Court which is based 
on a mistake of faci does not bind the High Court 
ill second appeal. A Habiu Kuan v, PTda 
Husain Kuan 1017 

g. 201 —Record of Rights— Entry opposed 

to decision of competent authority — Presumption of 
correctness. 

Where notwithstanding an order by a competent 
authority, the entries in the Record of Rights arc 
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Agra Tenancy Act— concl l. 


Appeal^ concld. 


not corrected in accordance with that order, the 
Courts are not hound to presume their correct- 
ness for the purposes of section 201 of the Agra 
TenaiK'y Act. A Tika Ram DuBo Shib Lab. 

992 

S. 202 -— Ejectment suit — Pica of tenancy 

— Bona fides, 0/— of Civil Court. 

If in a suit relating to an agricultural holding 
the defendant ])Ieads a tenancy, the Civil Court 
lias no option but to refer him to a Revenue Court 
under section 202 of the Agra Tenaiuw Act, as 
there is nothing in the section which requires the 
Court liefore ajiplying it, to decide that the claim 
to tenanev is bona fide, A Jasram v. Amar 
Xatii " 475 

Agreement to -Consideration paid- Vendee 
in possession — Registered deed not passed— 
Vendee, whether can resist vendor s suit jar pos- 
session 

Where a person agrees to sell his property to 
another who is already in possession and who ha.s 
jiaid the purchase -money but there is no registered 
deed of sale, the vendee can successfully resist a 
suit for possession by pleading that there has been 
in his favour an agreement to sell the property 
whether the time for filing a suit for specific per- 
formance has expired or not. N Samp AT v. Moti- 
BAB, (J023) A. I. R. (N.) 177 808 

Possession, transfer of~~Promisee 

already in possession as mortgages — Transferee, 
subsequent, rights of — Equity. 

A purchaser, who has actually taken possession 
under an agreement to sell, can retain such pos- 
session as against the seller even thouuh the agree- 
ment to sell has not been converted into an actual 
sale. But this principle is (me of e quity only. 
It docs not amount to the conversion ot an agree- 
mcnl. of sale into an actual sale, and the eiiforce- 
mtnt of this equity vlcpends entirely upon the 
iact of the jmrehraser liuviug taken actual po.sscs- 
.s’on. 

WiiCre a person who is already iu posse.ssion of 
a property as mortgagee, enters into an agreement 
to purchase the same and there is nothing to show 
that his posses.siou is definitely altered from that 
of a mortgagee to that of a vendee, he cannot be 
protected a ^'lin.st a subsequent tran.sferee without 
notice. Pesh. vSaiu Kjian v. Zaru- Khan 781 
Appeab [Civil)-'- Additioned evidence, ivkcn to le 
admitted. 

There is no jurisdiction in an Appellate Court 
to a lmit additional evidence unless upon examin- 
ing the evidence as it stands some inherent lacuna 
or defect becomes apparent. Pat. Jai Krishna 
V. Bibi Sogiira, 4 lb L. T. 418 881 

Technical plea. 

A technical plea should not be allowed to be 
taken for tho first time in appeal. L Buuha Mab 
V. Shib Dayab 826 

Wrong order. 

If a Court purports to act under a power it 
possesses but makes a wrong order in the exercise 
of that power, an appeal will lie. M Matayandi 
CoiTNDAN V. Roman Poosari, 17 U. W. 159; 
A. I. R. (M) LU 204 

- , (Cnmin^), forum of -^Different sentences 

bassed on several accused. 


Where different sentences are passed on 
different accused, each accused must be 
deemed to have been convicted in a separate 
<*a.se of his own ; and the determination of the 
Court having jurisdiction to hear his appeal will 
dej^eiid on the extent of his individual sentence 
and not on the extent of the sentences of the 
other accused. M MitTor Mojdken IIajkr Jn 
re, .1^ M. ],. J 5 (>L i <> b. W. 70.1; (192.;) A.' p i< 
.M ) <)-; 2] CR. J,. J. 217 

■■ - - - , second - .Irbmu.n' fnding of fad, whe- 
Ihn binding. 

All arbitraiy finding of fact by the lower Courts 
is not binding on a Court of second ajipeal. N 

Rambiiabai 7 '. Totaram, (it>2 i) A I. U. (N) ’i88 


— - - - Concurrent finding of ,ad. 

A concurrent finding of fact should not be upset 
iu second appt.‘al without good reason, Posh# 
Rahimthbin c. SiiAiiBAz Khan 

- - - Eindnig oj fnef. 

A conclusion of fact arrived at by the lower 
Cour^ where it is not eslablisbed that in coining 
to that eoiulusion the learned Judge was 
under any uiiirapprehension or error of law 
eaiinot be challenged in second appeal C TOGESii 
Chandra ('.uosk v. Prosanna Kibmau Tabukdar 

7 ; . 

' — •' - - Junanig 01 fad.s, whether can he 

ait^chea wheic icfsoning is weak 
A finding of fact, where there is suiTicicnt evidence 
to support it, cannot be attacked in second appeal 
on the ground that the reasoning for it is weak or 
inconcIii.sivc\ A Mrn\MM..i> >*'jj.\Kr'R v ^BDn 
(Li\ni, (192 u A I.R (A). 502 ’ ‘ 809 

Idcrcii'e o’ law. See BlvN(B\B 

Tkxwcv Act, 1HS5. s. 50 (2) 315 

— -- - Sew plea. 

A pl. ;i m>l raise,! i„ fl,,. Trial Con: I .should not 
Ik* allowa.l vi scnoiil aiTP.il AMi'Iummm, 
11 m.\k Kii w 11 . Amti i, R Mii.M Km, >i \ i i 
zuy, (KiJ.il A I. R. (A) .ill ' ' ■ '905 

. . — J'l .iiilitf, ti cm ifsi ior remand 

J >. f>/odiiiini; iicui ivtdnicc. 

A plaint ff oa.i-lit t . cmic to Court with a definite 
s' ti-nu-iit ol facts iiccessan- for him t , succeed 
in his case and wit i all his e iJence, a:i I is rot 
entitled in second appeal t , ask for a remand to 
c able h m to prove a f ct by new eviden e, 
C jAriNi)R\ Mohan Ciiakravartii>. Bitoy Ch/nd 
Mahatab 284 


— — „ Re yuan d. 

Unless it is shown that material circumstances 
were brought to the notice of an Appellate Court 
which it has omitted to consider, a Court of 
second appeal will not impute any negligence and 
remand the case for re- consideration. N Anand 

RaOV, DaDA mo 


AthiiitLiion - All interested persons not joining in 
application for reference— Court, jurisdiction of 
to make reference, 

Where all the persons interested do not join in 
an application for reference to arbitration the 
Court has no jurisdiction to make the reference. 
C Kara Prasanna Banpopadhya v, Arab Abi 

82 
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Arbitration— contd. 

Award— Decree in terms of award lefore 

cxphy of ten dcr]i>, validity of - Agreement not 
to oljcci to awatd^ cjjccl of • Fraud- - M uteri al 
irref^itlanty. 

Where a Court passes a decree in terms of an 
award prior to the expiry of the ten days allowed 
for the filing of objections to the aw aril, it acts 
without jurisdiction, or with material irregularity, 
notwithstanding the fact that the defendant had 
agreed not to raise objections to the awaid. 

An agrecnicnt whereby the parlies contract not 
to raise objections to an award is of no effect, 
where the award travels into various extraneous 
matters not connected with the suit and not forming 
the subject-matter of the reference to arl itration, 
nor does such an agreement cover fraud unless it 
is expre*-^! , excepted. M Rangiaii Ciikttv v , 
Govindasami Chktty, (19J1 ) M. W. N. 703; 15 
]/. W. lOo; (102 j) A. 1. R. (M) 170 266 

Hindu Jamiiy — Separation — Deference to 

arbitration — Imposition of tonditions affecting 
tenure or devolution of shares allotted, legality of. 

In the case of a reference to arbitration for 
division of property, it is uot only open to the 
arbitrators to allot a definite shaie of the estate 
to each of the referring parties but it is also open 
to them to make the allotment subject to conditions 
which affect its tenure or devolution. 

A dispute between three brothers was referred 
by their common consent to arbitration, the refer* 
ence containing the following passage, "vou will 
make a division of the moveable and immoveable 
property having considered what is proper and 
having made a just .settlement. Thai division we 
accept in every respect ” The arbitrators gave 
each brother one-tliird of the properly but declared 
that an ismcless brother woukl have only a lirc- 
inlerest in the .share allotted to him, that a male 
issue .cubecqiieiitly born would have the right to 
succccii to ins father’s share but not so a tcinale 
i.ssuo, and that after death of the brother his 
widow would have a riglit of luaintenauce only 
and would not be entitled to succeed ; the brothers 
or nephews Lecoining the heirs: 

Held, (i) that the arbitrators were authorized 
under the reference to annex the condition iu 
dist)ute to the division made by them ; 

(2) that as under the Iliiidii J<aw the brothers 
could have validl)^ come to such an agreement as 
the above, there was nothing tr prevent them from 
doing ihe same thing through aibitrators. N 
PHUhA Kusamsingii; (ii}2 j) A 1. R. (N.) 70 

413 

Matter not referred determined — Award, 

validity of — Consent oj parties — Rejercnce by 
some only of parties concerned — Award binding 
on referring persons— Arbitration without inter- 
tention of Court. 

Where, in the case of an arbitration, the 
arbitrators proceed to decide a.s well a matter 
that is not included in the reference, and the 
parties concerned take part iu the proceeding and 
accept the award when it is made and act upon 
it, they must be deemed to have made a second 
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submission in re.spect of that matter and cannot 
subsequently be allowed to repudiate the award, 
Though some persons do not join in submitting 
a dispute to arbitration, the award does not be- 
come invalid 01 ineffectual as between the persons 
making the reference. It is binding on them especi- 
ally w'hen it has been acted upon. N Dharnidhar 
V. Sakha RAM 860 

^ reference to — Jurisdiction oj Court. 

Once a reference to arbitration is made, the 
jurisdiction of the Court is ousted and any order 
passed after such reference, except under the pro- 
visions of the law relating to arbitration, is ipso 
facto an illegal order made without jurisdiction. 
Pesh. Chkt Ram v. Kansiii Ram 7 

Arbitration Act (IX of 1899), ss. 4, 8 (2)^ Civil 
Procedure Code {Act V of 1008), 5. .1^7 — Cctn* 
promise not embodied in decree — Arbitration — 
luference — Order under s. 8 (2) of Act — Appeals 
Parties to a suit for accounts entered into a 
compromise, whereby they agreed to a pielimi- 
uary decree being passed in accordanee with 
the compromise. The petition of compromise 
also provided that one of the parties would 
have a certain share in the profits of a 
particular contract and that the profits would 
be determined by the certificate of a firm of 
Chartered Accountants. It was further provided 
that any dispute relating to this share of the 
profits w^ould be referred to arbitration under the 
provisions of the Arbitration Act. A preliminary 
decree was pas.seil as to past accounts and the 
petition of compromi.se was attached to it, but no 
mention whatsoever was made of the clause relating 
to the sharing of the profits of the contract, as 
the compromise expres**!}" provided that this 
matter would be entirely di.«tinct and separate 
fiom the lesl of the compromise. When the 
accuiiiits of this contract were about to be audited 
the party entitled to a .shaie in its profits 
insisted that it had a right to be represented 
at the audit. The other party denied this 
right ; wdierenpon the former claimed to refer the 
matter to arbitration, nominated its arbitrator, 
called upon the other party to nominate its 
arbitrator and on its failure to do so made an 
application to the District Judge under section 
S (2) of the AiVili alien Act. The District Judge 
held that there w as a valid submission to arbitra- 
tion and made an order under the section : 

Held, (i) that it could not be said that the pro- 
ceedings related to Uie execution of 3 decree, 
within the meaning of section 47 tf the CivjJ Iro- 
cedure Code, inasmuch as the decree passed in 
the suit for accounts did not relate to the matter 
now’^ in dispute ; 

(2) that, therefore, no appeal lay from the order 
of the District Judge; 

( that the petition of compromise being signed 
by both parties amounted to a valid submission 
to arbitration within the meaning of section 4 of 
the Arb illation Act ; 

(4) that the clause relating to the matter in 
dispute not having been embodied in the decree 
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in the previous suit, advantage could still be taken 
of it ; 

(5) that a dispute had arisen relating to the 
matters dealt with by this clause of the compromise 
and the order of the District Judge was not, there- 
fore, ultra vires. 

The definition of submission in section 4 of 
the Arbitration Act covers an agreement I0 refer 
future dispute? as well as the reierence, the refer- 
ence amounting to delegation of authority to the 
arbitrator. L Bakusii Ii,ahi z'. Anm-i. Kahman 

817 

S, Arbitration — Ai>rccmi‘}}l to refer — 

Defendant suhmiltinii io jurisdiction of Court — 
Estoppel. 

A defendant who submits to the jurisdiction of 
the Court airl does not at the eailiest pos«iolc 
moment plead a subsisting agreement between 
himself and the plairti'fT to refer the ilispiite to 
arbitration, is precluded from relying u])on the 
aoreement at sub.scc]iient stages of the suit A 
Khauidar Kapra Company v'. Rokmanand Ram- 
DRO, *:o a. R. J. 975 > A. I. R. (A) 139 144 

Attestation — Knowled^^c oj oonients uj deed. 

Mere attestation of a deed docs not lead to the 
inference that the person attesting the deed knows 
its contents. N Anandrao v, Dada 43 

Bengal Alluvion and Diluvion Act (IX 0 ! 1847), 

s, licsuwphon and assessment of added*’ 
lands. 

Jurisdiction may be assumed on behalf of the 
Crown under the Bengal Alluvion and Diluvion 
Act, only if the lands which ate r»ought to be resumed 
and assessed with revenue arc “added'’ lands 
within the meaning of the Statute ; when lhat 
jurisdiction is challenged it is iiicumbenl upon 
the Clown to e.stablish lhat the disputed lands 
arc “ added " lands, thcat is, lands not included in 
the original assessment. If, in such circumstances, 
tlic relevant papers arc withheld by the Crown, 
the Court eaiiiiot but draw^ an inference adverse 
lo the ease set up by the Crowui. C Skckrtarn 
( iK Static j-or India n. T^pkndra Narain Rov, 

C. h. J . \) A. 1. R. (C) e 17 849 

Bengal Estates Partition Act (V of lSd 7 )—Jlotdrrs 
of plots of zerait land paying miifier revenue nor 
rent— Partition — Kent determined and embodied in 
Record of Rights— Liability of holders of plots to 
pay ten t —Presumption^ 

The purchasers of separate plots of certain 
zarait land neither paid any revenue to Government 
nor any rent to the proprietor within the ambit 
of whose Zemindari the plots fall. On proprietor’s 
application under the Estates Partition Act, it 
wa.s determined that the holders of the jilots were 
liable to pay the same rent as was payable for the 
lands of similar nature in the vicinity; and as the. 
result of this determination their status was shown 
in the batwara Record of Rights as that of tenure- 
holders : 

Held, that unless the presumption raised by 
the Record of Rights in favour of the proprietor was 
rebutted the holders of plots were liable to pay 
a fair and equitable rent as embodied in the 
Record of Rights. Pat. BHOhA PanpKY v. Ram 
B ihAS Pandky 895 


Bengal, K.-W. P. and Assam Civil Courts Act (XU 
of 1887), s. 12 — “ Valuation of the original suit,” 
meaning 0] — Plaintiff’s valuation oj suit not 
challenged in Trial Cou i — Appeal, iorvem of , 
“Th.‘ value of the original suit/' in section 21 
of the Bengal Civil CourtvsAct, means the valuation 
as made by the plaintiff subject to such ameud- 
inent as may have been made under the orders 
of the Trial Court, 

Although, ordinarily, the valuation of a suit, 
as made by the plaintiff, is to be accept d, the 
plaintiff is not at liberty to make an arbitiary 
valuation with a view to alter the forum, either 
of the trial of the suit or the adjudication of the 
appeal. The valuation as made by the plaintiff 
may be challejiged cither by the Court of its own 
motion or by the defendant. In either event, 
there is a determination of the question of valua- 
tion. 

Wh re the valuation of a suit as stated hy the 
plaintiff in his plaint is not challenged either 
by the Court of its own motion or by the defend- 
ant and the trial proceeds on the assumption 
that the valuation made by the plaintiff is correct, 
it is not open to the defendant, after he has been 
defeated in the Trial Court, to seek to change the 
forum of appeal by the assertion that the suit 
was und^r-valued. The jorum of appeal at this 
stage must be determined wdlli reference to the 
valuation as set out in the plaint. C IIariiiar 
Da.s z>. Raj Kt^mar MukkrjtvK, (102 ri A. 1 . R. 
fC) 403 1014 

Bengal Tenancy Act (VIll of 1885), ss. 19, 20, 21, 

22, 120 —hvidence Act ( 7 of 1872 ), s. 8 — /era it 
land, proof of — Relevant evidence — Otcupancy 
rights, wkcihci' can he created ly grant— Land pur* 
chased hnidlord from tenant, charaeler of. 

In order to c.stabHvSh that certain land i.s his 
zciait land wiUnn the meaning of section I2(^ of 
the Bengal Tenancy Act a landlord is entitled to 
rely upon any evidence that may be produced lo 
show Lbe as>*crtion of any title cm liis ])art and 
C(>niinnni(\'xted to the tenant whctliei before the 
2nd flay ed‘ ISIaicli I083 or after that date. All 
such evidence i*-' relevant evidem e undci the Kvi- 
denee Act ami is admissible ns .sueb tbougb it 
may be that .such evidenee standing by it.seli will 
be of small value mid will not induce tlic Court to 
hold that the land claimed as proprietor’s private 
laud is ill fact the proprietor’s private 
land. If there is any evidence of an assertion of 
a title on the part of the landlord and coinrnuiii- 
caied to the tenant before the 2nd day ot March 
1883, the matter is concliivSive under .section 120 
of the Bengal Tenancy Act, but if the evidence 
Is to the effect that there wa.s an as.sortion of a 
title communicated to the tenant after the 2nd 
of March 1883, that evidence will not be conclu- 
sive on the question whether the land claimed as 
zeraii is in fact zerait land, although it is open 
to the Court to take that evidence into considera- 
tion in coming to the conclusiou whether the laud 
claimed as zerait is in fact zefait land. 

Section 19 of the Bengal Tenancy Act docs not 
pretend to enumerate the different modes by which 
Tights of occupancy could be acquired at the time 
when the Act came into force j it merely saves 
such rights ns had already been acquired. 
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Bengal Tenancy Act — could . 

An occupancy right ts inherent in the status 
of the raiyat and is not the landlord’s to grant. 

There is nothing in either section 20 or section 
21 or in any other section of the Bengal Tenancy 
Act which provides that a right of occupancy 
can be acquired cither by grant or by contract. 

-There is no indication in the Bengal 
Tenancy Act that if, as a result of the bounty of 
the landlord, a person acquires a right of occupancy 
in the seraii land, there is, as a consequence of 
such bounty, the conversion of the zerait land into 
raiyati land. 

Whenever a question is raised as to the character 
of any land purchased by a landlord from a ten- 
ant, llie enquiry must be directed to a.scertain the 
original character .of the land. If it was initially 
ratyah land, the landlord in getting hhas possession 
cannot treat it as his zevait, for to permit him to 
do so w('uld be to aiiow him to increase his stock 
of :cruii land, which it was the object (jI the Bengal 
Tenancy Act to prevent. But where it is provefl 
that the laud was zeraii land within the meaning 
of section T20 of the Bengal Tenancy Act, the land, 
on coming into the khas posse.ssion of the landlord, 
regains llie character which it once po.sses.scd. 
Pat. KKSIK) PRASAI) SlNGII V. I’ARMKSHUI BrASAD 
>SiNGii, 1\ h. T. 1/,.^; (1923) Bat, (>5; 1 B, B. R. 
jii; (102 i) A. 1 . R. (Bat.) 270 902 

S 29, applicability oj -Ahu'iicc oj proof 

ol original jama. 

Where there is nt) evidence to prove the original 
jama, .section 2i) oi the Bengal Tenancy Act does 
not apply. C h'ATj ADDIN t;. Agni Kumar Sarma, 

300 

- ss. 29, 147 A — Eiccimeni suit between 
landlord and tenant holding over — Comproimse — 
Tenant recognised as occupancy tenant— Enhance^ 
meni of rent, legality of. 

If a tenant, who holds over after the expira- 
tion of the term of his tenancy, is sued bona fide 
in ejectment as a trespasser and the suit is com- 
promised by recognition of tlie tenant as occu- 
pancy tenant from llie date of the compromise, 
the enhancement of rent is not illegal under sec- 
tions 29 and 147 of the Bengal Tenancy Act, 
inasmuch as the suit was between a landlord and 
a trespasser and not between a landlord and a 
tenant as such. Pat. Shkucouind Singh v, 
Maiiabir Mission, (1922) Bat. 319; (19^-i) A. I, R. 
(Pat.) 054; 4 I'- 148 

— g. 4g^ aiiplication of. See Construc- 
tion OB DOCUMENT 470 

g. 50 (2) — Record of Rights against tenant 

— Benefit of presumption afforded by s, 50 (2) — . 
Same rent paid for large number of years — Pre^ 
sumption — Second appeal- - Inference of law^ 
When the Record of Rights is against tenants, 
they are not entitled to the benefit of the presump- 
tion afforded by section 50 {2) of the Bengal 
Tenancy Act. 

Once the Record of Rights shows that a tenant is 
not a tenant at a fixed rate of rent, it is for the tenant 
to establish by cogent evidence that his rent or 
rate of rent has been imchanged from the time of 
Permanent Settlement i and the proof of the fact 


Bengal Tenancy Act— could. 

that he has been paying the same rent for 48 years 
would not entitle him to the presumption that he 
has been paying at fixed rate from the time of tlie 
Permanent Settlement. 

The inference that fixity of rent could be presum- 
ed from the fact that there has been no change 
of rent for 48 years is an inference of law and can 
be set aside in second appeal. Pat. KEvSHu 
Prasad vSinght;. Lsser Durey, 1 P. j,. R, 32 ^ 15 

— g. 35 — Fixed-rate tenant — Permanent 

iinder-temire, creation of. See I)jECTMENT. 
SUIT FOR 319 

’ s. 103 B— Oc2ui)ancy rights - Bhitry 111 

Record of Rights— Presumption - Burden of 
juoof. See TRANSFER OF Property Act, j 8«2 
s. 100 1022 

s. 106. See Civiiy ProciCdure Codi^, 

Jyo8, s. II 307 

^ — Annulment of iucunihrance — 

Notice, if essential. 

The Bengal Tenancy Act makes it imperative 
that notice as provided by s i(»7 should be served 
for the purpose of annulment of an incumbrance. 
C JATINDRA MoTIAN CTTAKRAVARTI V, liljOY ClIAND 

Maiiatar 284 

s. Ill— Payment into Courts Payment' 

to dccree-hodler, under Court's direction, whether 
payment into Court. 

Where the mortgagee of an occupancy holding 
applies to the Court for permi.ssion to deposit in 
Court the amount of a decree for rent, and under 
the direction of the Court j)ays the money to the 
landlord direct, such payment is tantamount to 
payment into Court, within the meaning of 
section 171 of the Bengal Tenancy Act. Pat, 
Mosafir Dae Das v. Ganesh Jha, (1922) Pat 
347; (1922) A. 1 . R. (Pat.) 4 I*- 1 /. T. 1^7 

473 

g. 114 t — A pplicaiioH to set aside sale — 

Cost of copy of decree obtained by decree-holder 
and stamp on vakalatnama, whether to be deposiU 
ed — Shortage in amount to he deposited — Judg-> 
ment-debtor misled by mistake of clerk and order 
of Court — Admission of shortage after expiry of 
time. 

It is not incumbent on a judgment-debtor who 
applies to set aside a sale tmder section 174 of the 
Bengal Tenancy Act to include within the covsls 
to be deposited by him the amount spent by the 
decree-holder in obtaining a copy of the decree 
or the value of the stamp on a vakalatnama filed 
by the decree-holder, inasmuch as a separate vaka- 
latnama is not necessary in execution proceedings. 

All Executing Court is lacking in the due dis- 
charge of its duty in entertaining an application 
to set aside a sale under section 174 of the Bengal 
Tenancy Act until it has satisfied itself that the 
statutory conditions laid down in the section have 
been fulfilled. 

It is the duty of the Executing Court, in such 
a case, before entering in the order-sheet that the 
full decretal amount with costs and compensation 
has been deposited, to satisfy itself as to the correct 
amount which it was necessary for the judgtaent- 
debtor to deposit. 
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A judgment-debtor who fails to deposit the full 
amount required to be deposited under section 
174 of the Bengal Tenancy Act cannot claim relief 
on the ground that he has been misled by inform- 
ation given by a clerk of the Court, it is only 
when the intormation is given by the Court itself 
that the judgment-debtor is entitled to rely on 
that intimation as correct. 

A judgment-debtor made an application to set 
aside a sale under section 174 of the Bengal Ten- 
ancy Act and deposited a certain sum, which, 
according to information supplied to him by a 
clerk of the Court, was sufficient to cover the decre- 
tal amount, costs and compensation. There- 
upon the Court made an order that he had de- 
posited the full amount required under the section. 
On the date on which this order was made the 
time for making the deposit had not expired. It 
was subsequently discovered that the costs had 
been wrongly calculated by the clerk and con- 
sequently the amount deposited by the judg- 
ment-debtor was short by a small sum. It was 
found that the Court had not calculated the amount 
of the costs which the judgment -deb tor was re- 
quired to deposit : 

Held, that the judgment-debtor having been 
misled not merely by the mistake of the clerk but 
also by the failure of the Court to calculate the 
costs and the order of the Court recording that 
the full amount had been paid, this was a ht case 
in which the judgment-debtor should be allowed 
to deposit the deficiency and that the sale should 
be set aside on such deposit. Pat. Didar A14 v, 
Kusum Kukari 925 

Berar Alienated Villages Tenancy Law, s. 40— 
Anie~i7.ax^ tenant rights of, whether tranrfer 
Ante-alimation tenant, whether liable to be ejected, 
A person who has been in possession for a large 
number of years as a tenant of land which was 
under cultivation before the grant of an izara is 
an ante-irara tenant under section 40 of the 
Berar Alienated Villages Tenancy Law and the 
rights of such a tenant are transferable. 

Notwithstanding any contract to the contrary, 
an ante-aHenatiou tenant cannot be ejected from 
his holding by his landlord as such for any cause. 
B Shaikh Imam i>. Ramchanhra, (1923) A. I. R. 
(N.) 69 25 

Berar Inam Rules, Class V, r. YH—^Grant for main- 
ienance and service — Service by any member of 
grantee's family sufficient — Resumption, 

Where a grant is made for the purpose of ser- 
vice and mamtenance and the tenure is stated 
to be in perpetuity conditional on service the 
grant falls under Class V and is governed by r. 
VII and is both a maintenance and service grant. 
Such a grant is not liable to be resumed so long 
as any member of the family of the first grantee 
renders the stipulated service, N Waziruddin v, 
Shahabuddin, (1922) A. I. R. (N.) 254 150 

Borax Land Revenue Code, 1896, ss. ^5, 201 — 
Presumption — ** Co-occupant,*' whether includes 
juridical person, 

A co-occupaut who is entitled to pre-empt under 
the Berar Land Revenue Code may be a juridical 
person as well as a living person. B Bakaram v, 
Ram Chanpra, ( 1923 ) A, I. R. (N«) 96 89 
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Bihar and Orissa Court-Fees (Amendment) Act 
(11 of 1922) — Restrospective effect. 

The Bihar and Orissa Court-Fees (Amendment) 
Act (II of 1922) does not have retrospective effect 
so as to impose a liability upon an appellant to 
pay Court-fee, on copies of judgment and 
decree filed with a memorandum of appeal which 
he wa? not liable to pay on the date such copies 
were obt.iined. Pat. Anand Ram Brahman v. 
Ramcui,am Sahu, 3 P. L. T. Szo; (1922) PaT, 3O5; 
I P. L. R 12; (1923) A. I. R. (Pat ) 150; 2 Pat. 
264 426 

Bihar and Orissa Public Demands Recovery Act 
(III of 1914), ss. 10, ^ 6 — Side to recover arrears 
of Road-cess — Failure to setve notice — burden 
of proof. 

Where a plaintiff claims that a sale of his prop- 
erty held under the Bihar and C'rissa Pnblio de- 
mands Recovery Act was null and void ouiug to 
the non -service of notice under section 10 of the 
Act, the onus of pioving due service of notke is 
on the defendant. 

Section 45 of the Bihar and Orissa Public De- 
mand.? Recovery Act, 1914, ha.s no applicatnni 
to a .suit to set aside a sale which took place more 
than one year before the coniirg into force of the 
A Cl-. Pat. Gokaran Prasad Singh v. Warts Au, 
I P. L. R. 285 957 

Burden of proof— Suit for declaration of title — 
Decision of Crimincil Court under s. 145, 
Criminal Procedure Code, as to possession — iVc- 
sumpiion. 

The mere fact that a Criminal Court has, in 
a proceeding under section 145 of the Criminal 
Procedure Code, decided that a particular party 
is in possession of the property in dispute, is not 
sufficient to give rise to a presumption in a Civil 
Court in favour of that party in a suit brought 
against him for declaration of title to the property, 
Pat. J antra Kokr V. Adi Jan Darji 478 

Withholding of rclavant papers — 

—PrcvSumitur retro, doctrine oj. 
Proof of the exi.stence at a particular time of a 
fact of a continuous nature gives rise to a rebuttable 
presumption, within logical limits, that it exists 
at a subvsequent time or has previously existed. 
The limits of time within which the inference of 
continuance possesses sufficient probative force 
to be relevant, must vary with each case — always 
strongest in the beginning, the inference steadily 
diminishes in force with lapse of time, at a rate 
proportionate to the quality of permanence belong- 
ing to the fact in question, until it ceases or perhaps 
is supplanted by a directly opposite inference. 
Briefly, a given fact or set of facts, whose existence 
at a particular time is once established in evidence, 
continue to exist as long as such facts usually 
exist. This inference of continuance, whether 
backwards or forwards, whether upward or down- 
wards, is an inference of fact and may, therefore, 
be rebutted. C SrcrRTary of StATd; for India 
V, Upendr^v Narain Roy, 36 C. L. J. 33 ^; (1923) 
A. I. R. (C) 247 849 

Dalontta Police Act (IV of 1866)» e. 54-A — Pro- 
secution for possession of stolen goods — Condition 
for conviction. 

The first condition necessary for a conviction 
under section 54 -A of the Calcutta Police Act is 
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Calcutta Police Act— con dd. 

for the prosecution to show that the goods had 
been stolen or fraudulently obtained. The mere 
evidence of a Sub-Inspector of I*olicc that the 
tyoods were recovered from the house of the 
accused, would not warrant the conclusion that 
they had been stolen or fraudulently obtained. 
C R\sik Lai. Das?*. Lmpkror, 20 C. W. N. 712: 
(1922) A. I. R. (C.) 492; 2.1 Cr. L. J. 151 603 

Calcutta Rent Act (UI of 1920), s, 20- Calcutta 
Improvement I'ribunal — Summary enquiry — 

Jimsitot oH’^Cnmiyial Procedure Co^U (Act 
V oj 1898), S.9. s U). 20 Chap, KX T L 
The President of the Calcutta Improvement 
Tribunal is competent to hold the summary enquiry 
referred to in section 20 of the Calcutta Rent Act 
under the provisions of Chapter XXII of the Code 
of Criminal Procedure. 

Having regard to the provisions of section 29, 
read with section 5 (2), Criminal Procedure Code, 
the possibility of the application of the provisions 
of the Code of Criminal Procedure to Courts which 
are not mentioned specifically therein is not 
excluded. C Tsuan Chandra vSarkar Mon- 
moth \ Natii Dutta. C. L. J. 208; (192^) 
A. I. R. (C.) 6il 

C. P. General Clauses Act (I of 1914). Sec Account 

45 

C. P. Land Revenue Act (II of 1917), s. 2 (17), 
proviso - Sit tight, analysis of. Sve C. P. Ten- 
ancy Act, i 8 i) 8 , ss. 45 , .p), .p) 129 

s. 169 (1) (a) [n]-— Application for 

partition — Revenue Officer referring parties to 
Civil Court ■■ Cause of action for suit — Limitation, 
operation of ~ Jurisdiction oj Civil Courts. 

A suit for ascertaining the titles of parties 
to the lands in a mahal in a village is not time- 
barred under Art. 120 of the Limitation Act 
merely because a Revenue Officer declined 
more than six years before the institution of the 
suit to proceed with a partition until the question 
of title had been decided in a Civil ('ourt. 

The order of a Revenue Officer declining to make 
a partition or to proceed therewith until the ques- 
tion of title has been decided does not amount to 
iiu order to any parties to file a civil .suit and does 
not confer 011 a Civil Court jurisdicliou which did 
not previously reside in it. A Civil Court can 
enquire into the question as to whether the khud- 
kasht or sir lands are or are not the sole property 
of a person or whether they are joint proi>crty, 
though it cannot decide whether there should be 
a partition or not. Even as regards the question 
of partition the Civil Courts are not precluded 
from giving a declaratory decree as to what are 
the pre-existing titles of the parties, though they 
can give no direction whatever as to whether there 
should be a partition or how a partition should 
proceed. N Donoau Singh ?/. Visuwanatii 
Singh, 19 N. L. R. 11; (1923) A. I. R. (N.) Bo 206 

s. 188 ( 2 ) (a) — Partition of mahal — 

Lambardar, powers of, over separated patti. 

The lamhardar of a mahat cannot, after the 
mahal is partitione d exercise his powers under sec- 
tion 188 (2) (a) of the Land Revenue Act over a 
patti in which he may cease to have proprietary 
rights. N Ramakrisiina Puri v* Tanba, 19 N. 
J 4 . R. 59 ; ( 1923 ) A. I. R. (N) 153 777 


1 () 6 ^ 

C. P. Tenancy Act (XI of 19^%)--Priov mortgage of 
tenancy Malguzar not consenting — Valid- 

ity as against mortgagor — Priority over subse- 
quent mortgage. 

As between the mortgagor and mortgagee a 
mortgage of a tenancy holding is valid unless and 
until it is avoided by the malguzar. A mortgage 
which has not been consented to by the malgumr 
will not fail to have priority over a subsequent 
mortgage simply because it had not been consented 
to by the malguzar. N Kunjiuai. v. PannaEAT., 
19 N. L. R. lo; {1923) A. I. R, (N.) 91 3S5 

SS. 45, 48, --Tenant right — Six land — 

Alienation of ownership — C. P. Land Revenue 
Act{lJ q/ 1917), s. 2 (17), proviso— Sit rights 
analysis of. 

The tenant right in his sir land left in a pro* 
jnietor after alienation of his ownership is a con- 
stituent part of the right he held in the sir land 
and is not something new which is created by 
the law. 

The sir right is made up of two parts, one the 
proprietary anJ the other occupancy, and it can 
accrue synthetically by the union of these two 
parts in the same person and not in different 
jiersoiis. N Siikoram v, Tikauam, 19 N, L. R. 26; 
(1923) A. 1 . R. (N.) 9^^ 129 

S. 48, apphc'i. iIAy of -Transfer to we- 

rnoti Ve rs 

Section 46 of the C. P, Tenancy Act, i8()8, 
does not contemplate a transfer only to the 
nearest existing heir at the time it is made. N 
Krishna Bai v. Dicbisingii, (1923) A. 1 . R. (N.) 
19.5 409 

C. P. Tenancy Act (I of 1920)-— devising maP 
guzuri share in village — Occupancy rights in si^ 
land, whether can he devised with such shar^ 
— Sanction of Revenue Authorities, whether neces" 
sary. 

Occupancy rights in sir land can be devised by 
Will along with the malguzari share to which they 
appertain without the sanction of the Revenue 
Authorities. N O.vDi?.'. Govinda, (1923) A. I. R. 
(N.) 141 207 

BS. 100 , 105— by village service ten- 
ant for possession — Ejectment by landlord- 
jurisdiction of Civil Court, whether barred, 

A civil suit for possession of his holding by a 
village service tenant asserting that he has been 
ejected by the landlord is barred by sections 100 
and 105 of the C. P. Tenancy Act of 1920. N 
Bai,aram V. Atmaram, (19*23) A. I. R. (N.) 51 48 

misjoinder of Pencil Code (Act XLV 

of i860), ss. 41 1, 414, joinder of charges under, 
legality of ■■ Defective charge, if can be remedied 
at, conclusion of trial — Procedure — Alternative 
charges— Criminal Procedure Code (Act V of 
1898), s. 236. 

Joinder of charges of offences under section 
41 1, Inian Penal Code, with charges of offences 
under section 414, Indian Penal Code, is bad. If, 
however, the charges are framed in the alterna- 
tive under section 236 of the Code of Criminal 
Procedure there would be no defect in the trial. 
But having framed defective charges, the Magis- 
trate cannot remedy the error at the conclusion 
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Charg«s— conelcl. 

of the trial, by saying in his judgment that he 
would only proceed on the charges that had been 
legally joined. If he wishes to strike out any of 
the charges he should do so before concluding 
the trial, and should give the accused an oppor- 
tunity of making such defence as he thinks fit on 
the charges as amended. Where this is not done 
the error vitiates the trial and makes the convic- 
tion illegal. C CiiKTTo Kai.war ?». Kmpkror, 
C. 553; (r()*:2) A. 1 . R. (C.) 401; 2^ Cr. L. J. 
bo 214 

Charitable endowments -Muth, hereditary — Succes- 
sion. 

In the absence of proof of a special custom, 
on the death of the presiding Mahant of a mourosi 
or liereditar)’^ muth, his principal chela is entitled 
to succeed to him. Pat. JagkrnaTii Das v. 
Tang Bahadur Rai, (02-i) Pat. 4 P. I/. T. 
1:85 (1023) A. I. R. (Pat.) 218 887 

-^Temple properly — Ni> regular trustees — 

IHght to sue for possession — General body of 
worshippers — Civil Procedure Code (Act V of 
1908), O, J,r.S. 

Property bequeathed to an idol (.ir temple. although 
notionally held by the deity, must be in some human 
being or beings. If there is a trustee or manager, 
he can sue for its possession : where there is no 
trustee or manager the right to .sue for posscssi 11 
on behalf of the trust may vest in the regular 
body of worshippers of the temple. In .such a case, 
worshippers who obtain j)ermission under O. 1 , r. 8 
of the Civil Procedure Code to sue on behalf of the 
general body are entitled to maintahi the suit and 
obtain a decree for possession. M Rang a swam 1 
Nayuduv. Krisiinaswami Aiyar, 17 J^. W. 147; 
44 M. D. J. 116: (1021) M. W. N. 8.1; 32 M. D. 
T. 133; (1923) A. 1 . R. (M.) 270 463 

Chota Nagpur Tenancy Act (VI of 1908), s. 14, 

scope oj — Pc sumption— Annulment oj unacr- 

tenure. 

Section 14 of the Chota Nagpur Tenancy Act 
provides that an\ incumbrance created by the 
grantee of a tenure <jr by any of his succc.ssors, 
without the consent or j)eTmissioj of the grantor 
or his succes.sors-in -interest, shall be dcciiu d to I’e 
annulled on the rcvSumplion of the tenure by the 
grantor. 

The words *'graiiU'C or any of his suci'esvsors" in 
section 14 of the Chota Nagpur Tenancy Act in- 
clude not merely the successors of a grantee but 
also succeeding grantees. Pat. PraTap TJdai 
Kata Sahi Deo v. Sunderbans Koek, 3 P. h T 
628; (1923) A. 1 , R. (Pat.) 70 999 

Civil Procedure Code (Act V of 1908), s. 9— • 
Temple offerings — Suit for partition — Civil 
Courts, jurisdiction oJ. 

A suit lor a share by partition in the offerings 
at a temple is cognizable by a Civil Court, though 
incidentally it may involve a prayer for the assist- 
ance f the Court to have the time fixed for the 
claimant to officiate at the worship for 
the better security of obtaining his share in the 
said offerings. A Runj Bbhari Dae v. Naraini 

1026 

fc, g, 11— Res judicata — - Bengal Tenancy 

Act (V J II of 1885 ), s, loO^Rchtion of land* 


Civil Procedure Code -1908— contd, 

lord and tenant — Decision of Revenue Officer, 
if operaPs as res judicata. 

The decision of a Revenue Officer under section 
lot) of the Bengal Tenancy Act on the question 
whether the relation of landlord and tenant existed 
between the parties, operates as res judicata under 
section II <;f the Code of Civil Procedure. 
C Roy JaTindra NaTh Chowdiiury v. Azizar- 
rauaman vSiiana, (192^) A. I R. (C.) 50 C. 79 

307 

S. 11 - Resjudicata hetwreu co-defendants. 

Where an adjudication between co- defendants 
is necessary to give the appropriate relief to the 
plaintiff, the adjudication will be res judicata be- 
tw'ecn the defendants as well as between the plain- 
tiff and defendantvS, but for thir. result to follt>w 
there must be a conflict of interc.st between the 
defendants anrl a judgment defining the real 
rights and obligations of the defendants inter sc. 
Per Moti Sagar, J.—Qoinis are generally reluct- 
ant to extend the docirii e of res judicata to co- 
detendants, and if the relief given t ) the plaintiff 
does not rerpiirc or iiiw)lve a deci.si()ii of any ca.se 
between co-defciidanls, the co-defendants will 
not be bound as between cat'll other by any pro- 
ceeding which may he nect'ssary only to the decree 
the plaintiff obtains. 

The wddow of a deceased Plindu mortgaged a 
portion of the c.state left by her linshaiid. After 
her death I er hnshjind’s nephews took possession 
of the mortgaged property. The mortgagee 
1 ronght a suit tor possession of the property ami 
impleaded the nephew's of the deceased and lus 
tw^o daughters as deiendaiits to the suit. The 
nephews pleaded that the deceased was joint 
with their father before his death and that on his 
death hui j>roperty w^ent to their father by sur- 
vivorship and the mortgage hy the widow was, 
therefore, invalid. The daughters of ti e deceased 
pleaded that their father wa.s separate from his 
brother and admitted the plaintiff’s claim. It 
was decided that the deceased was separate 
from his brother. Subsequently, the nephews of 
the deceased sued his daughters for a declaration 
that the Litter w'ere not entitled to succeed to his 
projierty, inasmuch as he was joint wdth the former’s 
father at the time of his death and his property 
went by survivorship to the plaintiffs' father: 

JLld, that the suit was tarred by 
judicata by virtue of the decision in the previous 
suit ill which the parties were co-de'fendants. L 
SuKii Dial v. Bhopi, (1923) A. I. R. (D.) 186 

481 

g. 11 , Expl. IV, 0. II, r. 2— ‘‘Might and 

ought to have been made ground of attack or de^ 
fence** meaning of — Suit for possession as 
proprietor — Subsequent suit as heir whether bar* 
red. 

If a plaintiff has two alternate capacities upon 
which to rest his claim he must disclose both these 
capacities, provided that they “mighty and 
ought" to be made grounds of attack within the 
meaning of section ii, l^xplanation IV of the 
(ivil Procedure Code. 

Where a person first sues for possession as a 
proprietor and after the suit is dismissed sues 
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Civil Procedure Code— 1908— contd. 


again BvS an heir to the original owner, the 
question whether he can or cannot bring the sc* 
cond suit, depends upon (i) whether he could have 
based his former suit on the same cause of action, 
and (2) whether he ought to have so based it. In 
the first case he can escape from the operation of 
.section ii and O. 11, r. 2, of the Civil Pro- 
cedure Code, if he can show that he was, when 
he instituted the first suit, actually unaware 
of his second cause of action. In the second 
case he can similarly escape, if he can show that 
he could not unite his two causes of action in a 
single suit without inconsistency and confu.sion. 
Pesh. Akiii V. Ha^zratguIv 1009 


S. 20— 5a/e of goods—Loan of money — 

Presumption as to place of payment— Cause 
of action— Jurisdiction. 

Ordinarily, if goods are purchased or money is 
borrowed, the payment for the goods or re-payment 
of the money must be presumed to have been 
agreed to be made at the place of residence of the 
seller or the lender as the case may be. A Ban- 
GAbi MAh V, Firm Gang a Ram-Asharfi Lai, 

431 

SS. 20, Wh — J unsdiction, decision as to — 

Peinsiofi. 

Where, on the objection of the defendant that 
the Court has no jurisdiction to entertain the suit, 
the Court decides that it has jurisdiction the order 
of the Court does not amount to a decision of a 
case within the meaning of section 1 1 5 of the Civil 
Procedure Code and no revision lies against it. L 
Coi,oNY FiyOUR Co., Ltd., Lyai,i,pur v. 

Firm BiiAi Sant Singit-Bhagwan Singh, 5 L. L. 
J. 140; (1923) A. I. R. (L.) 414 487 


SS. 20 (c), 115, 0. VII, r. 10, 0. XUV, 

r. 1 (a) — haihve lo dniver goods — Came of 

action^ * Flare of suing. 

Pkmtiff, residing at Gujranwala, ordered goods 
fiom defeiidani, residing at Calcutta. Pcfend.int 
fc-ent tlic goods by Railway but consigned them to 
him.self and sent the Railway Receipt to pldiniiff 
per \' -P. P. for the ba’«ance of the price. The 
latter refused to pay for the V.-IM*. but sent the 
amount the balance to the defendant and de* 
manded delivery of the goods. The goods were, m 
the meantime, lost by the Railway. Plaintiff, 
thereupon, sued the defendant at Gujranwala 
for return of the pnee paid by him: 

Held^ (i) that the goods had throughout con- 
tinued under the control of the defendant ; 

(2) that the goods had lo be delivered at 
Gujranwala ; 

(3) that the failure to deliver the goods was 
a part of the cause of action ; 

(4) that, therefore, the Gujranwala Courts 
had jurisdiction to entertain the suit. L J agan 
NaTh Diwan Chand V . Jacan NaTii-Moti J/Ab, 

38 


S. 22, applicalility of. 

Section 92 of the Civil Procedure Code has no 
application to suits by an idol in his juristic 
capacity against persons who are interfering 
unlawfully with his property or with his income. 
A DaRvSHan LAb V. Shibji Maiiaraj BiraJman, 
go A. L. J, 977; (1923) A. I. R. (A) 120 420 


SS. 22, 23 — Jurisdiction — Transfer of 

suit. 

It is only when a suit may he brought in one or 
other of two Courts, both of which have jurisdic- 
tion, that an application may be made under sec- 
tions 22 and 23 of the Civil Procedure Code. Where 
the jurisdiction of one of the Courts is denied an 
application for transfer under these sections cannot 
lie. L National Bnginkkrtng Coy., Karachi 
V . Rattan I^nginkkring Coy. Larork (1023) 
A. I. R. (L) 288 268 

S. 42, 0. XXI, r. 16 -Dart t -holder^ death 
of -~U:e,ht oj h:ii s to apply joy ex\ ( ution - Decree 
for ejedmenf - - Revivur O finer, whiHur run 
execute it in iavoitr of heirs of deceased decree* 
holder. 

ITiider r. 16 of O. XXI. of the Civil Procedure 
Code the heirs of a deceased decree-holder may 
apply for execution to the Court that passed the 
decree and under section 42 of the Code to the Court 
to which it may have been transferred for execu- 
tion and the right to apply for execution in these 
circumstances includes the right to carry on an 
exec ution already initiated by the deceased decree- 
holder. But both these things can only be done in 
a Civil Court. A Revenue Officer to whom a decree 
for ejectment is transferred for execution cannot 
e.xecntc it in favour of auy one but the person 
named in it. If he executes it in favour of the 
heir of the deceased decree-holder the ejectment 
is entirely illegal and invalid. N Krishna Bat 
V . DkbIvSingh, (1923) A. I R. (N.) 195 409 

t^l—Dec'.ce against as et<i of deceased 

debtor — Assets^ attachment t f — Objection bv rever* 
Stoner unier V. XX J, r, 58 — Reversioner no 
party to suit or execution proceeiings — Objec* 
Hon aVowed — Suit bv decree holder to make 
assets liable in FX'’Cul,^nn^ maintain ability of. 
Where a creditor obtains a decree again.st.and 
attaches the assets of, a judgment-debtor who 
has since died, and a reversioner, who was neither 
a party to the suit nor to the execution proceedings, 
prefers objections under O. XXI, r. 58 of the Civil 
Procedure Code, which objections are allowed, 
the decree-holder is entitled to bring a suit for 
declaration that the assets of the deceased debtor 
are liable to attachment and sale in the execution 
of the decree ; such a suit is not barred by section 
47 of the Civil Procedure Code. A Bansidhar v. 
Sham L^bb, (1923) A. I. R. (A.) 292 1012 

8. 47, 0. XXI, r. 2, 0. XXIII -^Objection 

not raised in previous suit, if can be set up as 
defence in subsequent suit — Execution Court — 
Decree, modification of. 

An objection which could have been raised 
in a suit by the plaintiff under section 47 of the 
Code of Civil Procedure, can be made the ground 
of defence in a subsequent suit. 

An Executing Court is not competent to enlarge, 
extend or modify a decree even by consent of parties 
subsequent to the decree imlcss it is in adjustment 
of the decree. 

The only adjustment of a decree of which an 
Execution Court can take cognizance is the 
adjustment contemplated by 0. XXI, r. 2 of 
the Civil Procedure Code. 
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C). XXJII of the Civil rroccclurc Code, which 
deals with adjustment of suits, is not applicahlc 
to execution proceedings. C Stjradiiani UttTTa r. 
SlToc) vShKIKII. (1022) A. I. R. (C.) ^11: 27 C. W. 

X. 878 

g. 98 , appheatiov of. 

Section g2. Civil Procedure Code, does not apply 
to a suit in which the plaintiffs assert that they 
have heeii appointed trustcCvS already by the public, 
and that the defendants, the fornier trustees, have 
been properly dismissed, and they seek possession 
on the ground that the defendants are mere tres- 
passers. A Inayat III SAIN 7;. Katz Mt'iiammaJ), 
2 T A. Iv. J. 191; ( 102 ^^) A. J. R. (A.) 310 767 

s. 92 ,swv 7 H'luler— Depariure from arraiigr- 

vieni of auth' r of trnst — Jurisdiction of Court — 
Scheme, framing of Court, duty of— Deoee, form 

The institution of a suit under the ] revisions 
of section 92 of the Civil Procedure Code attracts 
the jurisdiction of the Court, and the Court has 
coniplet<‘ power to make .such iippointmeiit of a 
trustee as it consideis jiroper in the circumstances, 
though the appointment may involve a derparture 
from the arrangement contemjilatcd in the constitu- 
tion of the trust, but, except for a very strong reason, 
the Court ought not to dej^art from the arrangement 
routeniplatcd by the settlor. 

Where in a suit under .section 92 of the Civil Pro- 
cedure Code the Court refuses to frame a scheme :o 
safeguard the interest of the tiust iLdtebnes a 
jxirisdiction which clearly it is its duty to assert. 
The fact that the trurt deed does not contemplate 
a .scheme in no reason why a scheme should not 1 e 
framed by the Court. 

In a .suit for the administration of a public trust 
it is necessary, that in the decree liberty should be 
reserved to the jiarties to apply from lime to time 
and so often as may be necessary, for the direction 
of the Court for administering the trust Pat. 
Muhammad Waiikb Hu.ssainz'. Abbas Hu.ssain, 

^ P. L T. 32b 280 

g, 95, 0. XXXIX, r. 1 - Tnjujuticn pend- 
ing suit granted after hearing both parties- Petition 
for compensation^ mainiainalthly of. 

Where an order for injunction pending the dis- 
posal of a suit is pas.sed after hearing both parties, 
a petition under .section 95 of the Code of Civil Pro- 
cedure for compensation for obtaining an injunction 
on insufficient grounds can, if at all, be maintained 
only when the suit is heard. Till then such an 
application doe.s not lie. M Chintamankni Ven- 
KaTATTAVYA V, CHINTAMANKNI VKNKATABJ’AYYA, 

17 Iv. W. 150; (1923) A. I. R, (M.) 352 460 

gg. 96 . 100 , 161 , 0 . XLI, rr. 23 , 27 . 0 . 

XLIII, r. 1 - Sitit, dismissal of- Fresh evidence — 
Order for re-trial by Appellate Court— Inherent 
power— Order, if appealable. 

Where a suit is dismissed and upon appeal 
the plaintiff asks for permission to adduce fresh 
evidence which has become available long after 
the dismi.ssal of the suit, an order made by the 
Appellate Court, setting aside the decree of the 
first Court and directing a re-trial of the .suit 
with reference to that evidence is made in exercise 
of the inherent power of the Court and amounts 
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Civil Procedure Code— 1908— con td. 

to a decree as it reverses the decree of the Court of 
first instance and deprives the defendant of the 
valuable rights he had acquired thereunder. 
Consequently, the appeal is competent, not as an 
appeal from an order under (). XTIII, r. i (u) of 
the Code of Civil Procedure, but as an appeal from 
a decree under section 96 read with section 100 
of the Code. 

An order of the Settlement Authorities, pronounc- 
ed in proceedings which arc inter partes, is ad- 
mi.ssible in evidence in a civil suit. It is, no 
doubt, not conclusive but a presumption attaches 
to orders finally published under the Bengal 
Tenancy Act. 

Where after a suit for jiartition of land is 
dismissed, the plaintiff asks the permission of the 
Appellate Court to adduce in evidence an entry 
in the Record of Rights published during the 
pendency of the appeal, there is .sufficient cause 
within the meaning of O. XU, r. 27 for allowing 
him to do so. C Bhairab Ciundra Dum v, 
Kau Kumar Dutta 463 

s. 106 (1), 0. XXII, r. 9— Order setting 

aside abatemcni — -Appeal. 

An order under O. XXII, r. g of the Civil 
Procedure Code setting aside an abatement is an 
order affecting the decision of the case on the 
merits within the meaning of section 105 of the 
Civil Procedure Code and can be objected to in 
appeal from the final decree which may be pa.ssed 
in the case. L Ajudiiia Par.shad v. Imam t’d- 
DIN, (1923) A. T. R. (Jv.) 230 687 

— - ' - S. 109 Appeal to His Majesty in Coun- 

cil- Suit for dissohiiion of paitncrship and taking 
of accounts Suit dismissed as iime-barrcd — iMs- 
missal set aside by High Court on appeal and case 
remanded -Order of High Court, ivhithcr final — 
Final order, what 'is. 

A suit for di.«solutit)ii of partnership and taking 
of accounts was di.'missed as being barred bj" linn- 
tation: on ai)pcal the High Court reversed this 
finding, and remanded the case to the lower Court 
with a direction to frame a preliminary d'^tree 
and take further proceedings according to law: 
against this order application was made for leave 
to appeal to His Maje.sly in Council, and the 
question was whether the order was a "final 
order” within the meaning of .section 100 of the 
Civil Procedure Code : 

Held, that inasmuch as the finding on the question 
of limitation and its reversal on appeal respectively 
negatived and declared the jdaintiff’.s right to relief 
the order sought to be impeached was a final onler, 
and its character was not affected by the direction 
to frame a preliminary decree and take ftirther 
proceedings, such direction being merely conse- 
quential on the decision 

An order is final, within the meaning of section 
109 of the Civil Procedure Code, if it finally 
dispo.scs of the right of the parties on the matters 
ill controversy between them in the suit. M 
SaTHABPA CHKTTV V, SuBRAMANIAM CIIETTY, 10 
Iv W. 718; 43 M. Iv. J. 758; 31M. UT. 385; 
(1922) A. I. R. (M.) 510 884 

gg, 109 , els* (a) and (0), 106, 97— Order 

of remand, uhen final— Pre-emption suit — Donee 



io69 


Vlo. 71] GKNRRAI. INDEX, 

Oivll Procedure Code — 1908 — contd. Civil Procedure Code— 1908— contd. 


from pre^emploY pending suit, allowed or dis- 
allowed to continue suit -Appeal to liis Majesty 
in Council -Fit case for appeal. 

All order of remand to be a final order, within 
the meaning of section 109, clause {a) of the Civil 
I'rocedurc Code, must be such as finaHy disposes 
of the rights if the paities in regard to the subiect- 
matter of the Utigation. 

The determination of the right of a donee pendente 
Hte to continue a suit for prc-cm])tion brought by 
the donor, though involving an important siib- 
sidiary issue, cannot be said to finally determine 
the rights of the parties so as to bring the case with- 
in the purview of section 109. clause (a), Civil Pro- 
cedure Coile. Nor docs it raise any question of 
jiublic imiiortaiice or general interest so as to fall 
under clause {c) of the section. 

Obiter. ' Sections 97 and 103 of the Code of Civil 
Procedure do not regulate the right of appeal to 
His Majest)^ in Council; for, an order, which the 
Court declares to be final, may yet be open to an 
appeal to His Majesty in Council, e, g., where 
the order negatives the right of a donee pendente 
life to continue a suit for pre-emption brought by 
the donor. 0 Mohammad Karim Kuan v Sadi^,) 
Husain 339 

S, 110 — /V/?9’ Council appeal ^ Applica- 
tion for leave — Value of subject-matter on appeal 
— Suit Jor rectification of mortgage-decree — 
Substantial question of law. 

The plaintiff who had obtained a mortgage- 
decree in respect of a property instituted a suit for 
rectiheation of the decree on the allegation that 
there had been a mi.stake in the description of the 
property in the morlgag<!-deed and the decree, 
which should lla^'e included a 2-annas ^-gandas 
.share of the mortgagor in a certain land which 
had been purchased by defendant No. 8 after 
the date of the mortgage with full knowledge 
of the mortgage and of the mistake which had 
occurred. The Trial Court decreed the suit and 
the High Court on appeal by defendant No. 8 con- 
firmed that decree. In an atiplication by defendant 
No. 8 for leave to appeal to the Judicial Commit- 
tee of the Privy Council it was contended that 
though the value of the subject-matter of 
the ouit was more than Rs. 10,000, the value 
of the subject-matter in dispute on appeal to His 
Majesty in Council was the market-value of the 
2-anna’s and ^-gandas share claimed by the appli- 
cant, which, being less than Rs. 10,000, no 
leave could be granted under the provisions of 
section 110 of the Code of Civil Prodedure ; 

Held, (t) that as the plaintiff's claim against 
defendant No. 8 was not distinct from the 
mortgage transaction and as there was no claim 
by title paramount set uj) by the applicant, 
the value of the subject-matter in dispute on appeal 
to His Majesty in Council was not the value of 
the applicant’s .share of 2-annas ^-gandas but the 
value of the suit which was more than Rs. 10,000; 

(2 ; that the question whether the plaintiff was 
entitled, as against defendant No. 8, to have the 
mortgage-deed and the decree rectified by the 
subsequent suit was a substantial question of law. 
C Bkpin Kristina Roy v, Prtyabrata Bose, 
( 1923 ). A. I. R. (C.) 3«7 871 


88 . 114 , 115 — Review, order rejecting — 

Revision. 

An order rejecting an application for review is 
not open to revision except in the case of an ob- 
vious injustice. L Toua Ram v. Chandu Mai^- 
l*oTA Ram 100 

8.115 — Appellate Court deciding Trial 

Court had junsdirHon — Revision. 

An appellate judgment deciding, though errone- 
ously, that the Court of first instance had jurisdic- 
tion to hear a suit, is not open to revision by the 
High Court, the lower Court having had jurisdic- 
tion to entertain and decide the appeal. L 
Ayub V Kirpau Singh ggy 

8. 116 - Conditional order—'' Case,** deci- 
sion of —Refusal to exercise jurisdiction. 

A conditional order in appeal declaring that 
the appeal will be dismissed if a certain amount 
of Court-fee is not paid within a fixed time ; 

(i) decides a ‘case ' within the meaning of section 
115, Civil Procedure Code, 

{ii) amounts to a refusal to exercise jurisdic- 
tion. M SUDAIyl MUTIIU PlDDAI V. SUDAU MUTlIU 
PiivivAi, (1922) M. W. N. 831; 17 X,. w, 62P 
023; (1923) A* 1 . R. (M ) 270 173 

— f^,X\^—Gov>rnmcnt of India Act (5 & 

0 G(0. r, c. Or) .c. 107 — Jnt.rlocutory oider 

Rivision- Superintendcr, powir of, when to lie 

CXiYi iscd. 

Where there is a right of appeal from the final 
order or decree which may be passed in a proceed- 
ing the High Court will not interfere with an 
interlocutory order passed in the proceeding in 
the exercise of its powers of revision or superin- 
tendence unless its interference is necessary on 
the ground of avoiding irreparable loss. Pat. 
Har!har 1 »rAvSad vSingh V. Kksho Prasad Singii 

s, lib- Jurisdiction, revisional — High 

Court of Kumaun , whether subordinate to High 
Court at Allahabad, 

The High Court of Kuniaon is not a Court sub- 
ordinate to the High Court at Allahabad for pur- 
poses of revisional jurisdiction. A Sadar Singh 
j;. Amar vSingh, (1923) A I. R. (A.) 291 99I 

8 . 116 — Reviidon. Sie Succession (Prop- 

KKTY Protection) Act. 18 |i, action under 

33 

... 8 . 115 — Quc.stion of taw affect 

t 7 ig jurisdiction —Mat rial irregularity. 

An eiTor of law which effects the 
jurisdiction of a Court is a ground for inter- 
ference in revision under section 115 of the Civil 
Procedure Code. To assume jurisdiction to do 
a certain act by taking an erroneous view of 
the law, when there is really no jurisdiction, raises 
a case for interference under section ns of the 
Civil Procedure Code. 

Where, on a petition by a defeated candidate 
at an election for Presidentship of a Taluk Board 
the District Judge set aside the election on an 
erroneous view of the law as to the eligibility of 
the successful candidate to stand for election and 
declared the defeated candidate as the duly elected 
President in contravention of the i^lection Rules 
without giving theother candidate an opportunity 
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to prove allegations of corruption, etc., tmder the 
rules ; 

Held, the Judge acted with material irregularity 
in the exercise of his jurisdiction and the order 
was liable to be set aside in revision. M Rama- 
SWAMI GOUNDKRV. MUTHU VEI.APPA GOXJNDER, 
I6 L. w. 848; 44 M. L. J. i; (1923) M. W. N. 133; 
(1923) A. I. R. (M.) 192 1039 

g. 116 — Criminal Procedure Code (ActV 

of 1898), 5. 195 (6) — Sanction to prosecute refused 
by Munsif but given by District Judge — Revu 
sion. 

Where sanction to prosecute has been refused 
by a Munsif and given by a District Judge under 
section 195 (6) of the Criminal Procedure Code, 
an application for revision of the District J udge's 
order is governed by the provisions of section 
H5, Civil Procedure Code, and not by the provi* 
sions of section 195 (6), Criminal Pocedure Code. 
A Ram Narain v. IIarbans Singh 617 

g, 116 — Wrong decision on question of lam 

-^Revision, 

A wrong decision on a pure question of law, when 
the Judge has applied his mind to the question and 
has decided it to the best of his ability, is insuffi- 
cient to bring a case within the provisions of section 
115, Civil Procedure Code. A Bhoi.a Naxh i;. 
Ram Sahai 472 


g. 116, 0. IX, r. 18 Guardian 

ad litem unyi/ to represent minor defendant 
parte decree — Restoration — Revision . 

The only point which a Court has to consider 
in an application (or setting aside an ex parte 
decree, under O. IX, rule 13, Civil Procedure Code, 
is whether the defendant was prevented by any 
sufficient caqse from appearing. Therefore, where 
a Judge holds that there was no guardian ad litem 
appointed for a minor defendant because the 
guardian appointed, though not actually insane, 
was of a childish and emotional temperament, and, 


therefore, not a fit person to represent the minor, 
he cannot refuse to set aside the ex parte decree 
against the minor on the ground that the minor 
was not prejudiced by the fact of his not being 
represented by his guardian, as the case was fully 
contested by his adult co-defendant brother. 

If an ex parte decree is passed against a non- 
represented minor, there is sufficient cause for his 
non-appearance and restoration of the suit; and if 
the Judge refuses to restore it he fails to exercise 
a jurisdiction vested in him by law which he was 
bound to exercise. A PEare I^ae v, Ashrae Khan, 
21 A. D. J. 1851 (1923) A. I. R. (A.) 213 456 

B. 115, 0. XVI. r. 19 (b), 0- XXVI, nr. 1, 

4 Revision — Interlocutory orders — Witnesses 

living more than 200 miles from Court-house — 
Commission for examination — Discretion of 
Court — *May issue commission/ meaning of. 

In a case where the lower Court has not obeyed 
the law, it is the duty of the High Court to inter- 
fere in revision even in interlocutory proceedings 
rather than permit a trial to go on, on an illegal 
course which must entail unnecessary expenses to 
the parties and useless waste of time. 

Ordinarily, where a party asks for a commission 
for the examination of a witness who is not under 
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the control of the party and who resides beyond the 
limits fixed under O. XVI, r. 19 (h) of the Civil Pro- 
cedure Code, a commission should issue as a matter 
of right unless the Court is satisfied that the party 
is merely abusing its authority to issue a process, 
but it is not for the Court to decide whether he 
will be benefited thereby or not. That is a matter 
entirely for the party. 

The words ‘"may issue a commission” are used 
in O. XXVI, r. 4^ Civil Procedure Code, in the 
same sense in which they are used in r. i of that 
Order mean Us given authority to issue a commis- 
sion.' M Jagannatha Sastrv v. Sarathambai, 
Sastry, 44 M. L. J. 202; 17 L. W. 251; (1923) M. 
W. N. 157; (1923) A. I. R. (M ) 321 630 

g. 115, 0. XXI, r. 89 — Sale proclamation 

— Amount understated — Deposit of amount men- 
tioned, whether compliance with rule — Execution 
sale, stay of, by Appellate Court — Sale held not- 
withstanding stay , effect of. 

To entitle a person to the benefit of r. 89 of O. 
XXI of the Civil Procedure Code, it is suffivient if 
he deposits in Court, besides the 5 per cent, commis- 
sion for the auction-purchaser and the necessary 
costs, the amount specified in the proclamation 
of sale as that for the recovery of which the 
sale was ordered. If the proclamation of .‘■ale 
is incorrectly drawn up and fails to specify the 
full anioimt for the recovery of which the sale was 
ordered, that is not a circumstance which can I e 
invoked in derogation of the terms of the rule. 

Where a competent Court of appellate jurisdic- 
tion directs an Executing Court not to proceed 
with a sale, a sale held in contravention cf fuch 
order is a nullity having been made without juris- 
diction, and it is competent to the High Court 
to interfere in revision. A About, Nasar Rashid- 
UDDIN Ahmad v. Dauta Prasad, 21 A. D. J. 162; 
(1923) A. I. R. (A.) 315 1018 

8. 141, 0. IX. r. 4. 0. XXI.r.lOO- 

Application under O. XXI, r. 100, nature of. 
An application under O. XXI, r. too is not 
an application in exev’ution proceedings, but is 
an original matter in the nature of a suit, and O. 
IX, r. 4 would apply to such an application by 
force of section 14 x of the Code. Pat. Sheonan- 
DAN ChoWDHURY V . BiBI lyAD ChOWDHURY, 4 P. 
ly. T. 93; (1923) Eat. 78; I P. ly. R. I34;(T923) A. 

I. R. (Pat.) 239; 2 Pat, 372 484 

— g, 144 — ComW Pus * Ad {V 1 1 of 1870), 

S{h. II, Art II — Restitution application^ 
Appeal — Court-J<.c. 

Applications in restitution under section 144, 
Civil Procedure Code, are applications in execu- 
tion ; 

and the Court-fee on appeals from orders dispos- 
ing of such applications is leviable under Schedule 

II, Art. II of the Court Fees Act. M Sudai,i 

MUTHU PitlyAl V. SUDAW MUTHU PlEIyAI, (1922) 
M. W. N. 831; 17 ly. W. 623; (1923) A. I. R. (M.) 
270 178 

g. i4g^ applicability of-- Time fixed by 

decree — Extension* 

Section 148 of the Civil Procedure Code does not 
apply to a case where time is fixed by a decree 
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where, therefore, a decree in a pre-emption suit 
fixes the time for payment of the pre-emption 
money a Court has no power to extend that time. 
If AMBADAS V. lyAXMAN, I9 N. L. R. 8 401 

— — 88. 148, 104— decree — Time 

for payment, whether can he extended — Appeal 
— Revision* 

Section 148 of the Civil Procedure Code does not 
entitle a Court to extend the time fixed by the 
deiree for payment of the purchase-money in pre- 
emption cases. 

An order made imder section 148 of the Civil 
Procedure Code is not a decree and is not appeal- 
able as an order under section 104 of the Code. 

The only way in which such an order can be fet 
aside is by an application to the High Court in 
revision. L IvABH Singh t;. Ganpat, (192^) A. I. 
R. (I..)i62 

— 151 — Inherent powei to ditfegard 

— Limilation, zvhct/.i r exists. 

Where the Code expressly limits the powers of 
a Court, there cannot co-exist an inherent power 
ill that Court to disregard that limitation. M 
M.u^avandi Goundan V. Bomman Poosari. 17 
W. 159: (1923) A. 1 . R. (M.) 331 204 

SB. 151, 152 • - Appeal, decision of — 

Words fails and is dismissed'* used by mis- 
take — Real intention to accept appeal — Clerical 
error — Duty of Court to correct. 

Where the context of a judgment .shows that 
the intention of the J udge was to decree an appeal 
but that by a mistake he used the words “ fails 
and is dismissed,'* the Court is bound to correct 
such clerical error at any time it is asked to do so, 
0 Mahksa V. Ramisshak 563 

0. 1« r. 3, 0. 11, r. 3 — Suit for accounts 

against cashUr and tor negligence against super- 
visor — Misjoinder. 

A suit for accounts against the plaiutifiF’s cashier 
and for negligence against his Sadar Naih making 
the latter liable to re-pay to the plaintiffs such 
sum of money as may have been lost by hie failure 
in his duty to supervise the work of the cashier, is 
bad for misjoinder of causes of action and parties. 
0 Chandra Kumar Basui^. Sashimukhi Dsbi 

324 

0. 1 , r. 10 , 0 , VI, r. 17— Addition of co» 

plaintiff — Amendment — Duty of Court. 

An application, made at a very late stage, 
to join a person as a co-plaintiff, should be granted 
if it does not operate in any way to the prejudice 
of the defendant. It is the duty of a Judge to 
try to put an end, once for all, to all the ques- 
tions that can arise in relation to a particular 
transaction. 

Where an amendment is necessary for the pur- 
pose of settling all matters in controversy and 
works no injustice, nor takes by surprise the 
opposite party. Judges should make such amend- 
ments. A Noor Mahomrd Vkerjibhai Vsbi,« 
MAHOMBD t;. NaXWAR I/AB, (iQii) A. I. R, 

*— — — 0. II, r, 2, application of-Suit by heir 
to recover property imalidly alienated by de^ 
ceased^Subseciuent suit for possession of other 
property, maintainability of--^ Cause of action, 
meaning of^TesL 
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If n Muhammadan sells some of his property 
to certain heirs, and after his death another heir 
sues for a declaration that the sale-deed is fictitious 
and without consideration and for possession of 
his legal share in the property covered by the sale- 
deed, the latter is not thereby precluded from bring- 
ing another suit subsequently lor possession of 
his share in other items of property left by the 
ancestor. The causes of action in both the suits 
are different. 

“ Cause of action '* means every fact which it 
would be necessary for the plaintiff to prove, if 
traversed, in order to support his right to the judg- 
ment of the Court. 

One valuable test in considering whether causes 
of action ate identical is, whether the evidence 
which would suffice to enable the plaintiff to obtain 
a decree in both suits is the same. A Muhammad 
Umar Khanv. Amtuu Rahim Bibi, 21 A. L. J. 
267 ; ( 192 , 5 ) A. I. R. (A) 31 1 965 

-0. n, r. 2 — Suit for possession — Subse- 
quent suit for mesne profits, if maintainable, 

A suit for possession is no bar to a suit for mesne 
profits accrued due subsequent to the suit for 
possession. C Equitab^k Coau Company, Limit - 
BD V. Bagaua Sundari Debi 972 

0. Ill, r. 4. Sec L^gae Practitioners 

Act, ss. 13 , 14 81 

0. Ill, r. 4~Vakalatnama— Omission of 

Pleader's name — A cceptance — Presentation — 
Requirements of valid vakalatnama — Plaint 
returned for presentation to proper Court— V akoXat- 
nama, whether to be returned — Duty of Court — 
Prevention of injustice. 

The presentation of a plaint is not bad in law 
owing to the omission of the Pleader's name in the 
vakalatnama when it is otherwise clear that the 
vakedaXnama was offered to and accepted by the 
Pleader making the presentation. Where a party 
deUvcis a duly accepted vakalatnama to a Pleader 
without putting his name in the body thereof he 
impliedly authorises the Pleader to fill in the detail 
and if the Pleader simultaneously accepts the 
vakalatnama and signs his name in token of accept- 
ance the provisions of O. Ill, r. 4 , of the Civil 
Procedure Code are sufficiently complied with. 
If a plaint is returned for presentation to the 
proper Court the original vakalatnama enures for 
the purpose of the suit in the Court in which the 
plaint is subsequently filed under r. 4 ( 2 } of O. HI, 
of riie Civil Procedure Code even if it contains no 
express provision to that effect. 

Although O. Ill, r. 4 of the Civil Procedure 
Code, provides that the authorization of a 
Pleader must be in writing, this does not mean that 
such authorization must be in a particular form. 
Of that it must show the Pleader's name in the main 
body of the document. So long as the authority 
is in writing and it states that the party authorizes 
the Pleadertoactfor him and is signed by the party 
and the Pleader, there is no relaxation of the pro- 
visions ol the rule in accepting it. Courts are bound 
to be astute to prevent the defeat of a just claim, 
and it is their dufy to prevent injustice and 
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abuse of their process. N Maharashtra VA Jnan 
Kosh Mandai., ltd., V. EIJJUI.A1., 19 N. L. ii. ^6; 
(ly.’S) A. I. R. (N.) 182 436 

— 0 . VI, r. 17 — Amendment — Description of 

plaintiff corrected — Limitation. 

No question of limitation arises iu the case of 
an amendment of plaint when the description of 
the plaintiff is corrected and when there is no sub- 
stitution or addition of a new plaintiff. N Baka- 
ram V. Ramchandra, (192^)) A. I. R. (N.) 90 39 

0. VI, r. 17 — Amendment of plaint — 

Reviving bain't claims, ivhetiur allowable. 

Per Odgers, J . — A plaintiff ought not to be 
allowed to amend his plaint by substantially alter- 
ing his original claim and setting up fresh claims 
in respect of causes of action which, since the suit, 
have become barred by Statute of Limitation. 
M Thirumai^asseri KoTTAYir, Srep;dharam Yalta 
Rajah v. X^arakkat, (1921) M. w. n. 031; 41 m. 
L.J .525 ' 270 

— 0, IX, r. 4, applicability of. 

Section 141 of the Civdl Procedure Code docs not 
operate so as to make the provisions of O. IX, 
r. 4 of the Code and all cognate provisions appli- 
cable to execution proceeding.s. Pat. Shkonandan 
Chowdhury V. Debi Lal Chowdhurv, 4 P. L. T. 
93: (1923) Pat. 78; 1 I*. L. R. 134; (10/3) A, 1 . R. 
(Pat.) 239; 2 Pat. 372 484 

o.ix, rr. 8, 9 — Dismissial for default - 

Restoration, 

If, when n civil case is called for hearing, the 
plaintiff, instead oi putting in an appearance in 
Court, goes to fetch his Pleader appearing in another 
Court, and in his absence the case is di.smisscd 
for default, he is not entitled as of right to have 
it restored, but the High Court may order its 
restoration, it in its opinion justice will be done 
by awarding costs to the defendant to indemnify 
him for any loss he may have been put to owing 
to the fault of the plaintiff. A Bkhari Lal v. 
Maqsood Ali, ( 1923 ) A. I R. (A.) 189 283 

— 0. XVII, r. 8 — Adjournment granted 

owing to non-servico of summons on witness — 
Procedure, 

Where a party to a suit has paid the process-fee 
for the summoning of witnesses the Court and its 
officers are responsible for effective service, and 
the adjournment caused by the non-attendance 
of witnesses for want of service is an adjournment 
in the ordinary course and does not amount to 
time granted to one party within the meaning of 
O. XVII, r. 3 of the Civil Procedure Code. 

If a Court is at. any time of opinion that a party 
to the suit is obstructive and prevents witnesses 
from being served with summonses, it should 
record an order giving its reasons therefor and 
|;rant the party one more opportunity of produc- 
mg its evidence under O. XVII, r* 3 of the Civil 
Procedure Code, on failure to do which the Court 
might proceed under that rule. 

Order XVII, r. 3 of the Civil Procedure Code 
merely authorises a Court to proceed to decide the 
nuit forthwith. It does not authorise it to dismiss 
it summarily. L Kaslam Cha^d v, Jinda Rax 

868 
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0. XX, r, 11 — Instalments — Defendant 

claiming lenient treatment — Burden of proof 
Facts disentitling defendant to lenient treatment. 
Where a defendant claims the assistance of the 
Court in the matter of fixing instalments for the 
payment of a decretal debt, the burden of proof 
lies heavily upon him to show that he is entitled 
to specially lenient treatment. The fact that the 
decretal amount represents a debt which has 
been accumulating for a considerable time, wouVl 
of itself afford no ground for according lenient 
treatment, and the fact that the defendant dis- 
posed of his property, whether fraudulently or 
otherwise, immediately he became aware that 
a suit was about to be instituted, would disentitle 
him to such treatment. Pesh. Cela Ram v. 
J HANOI Ram 303 

0. XXI, r. 2 -CompYOViue decree direct- 

inc payment to third- terson -Payment made but 
not certified — Recognition of pavmnil by Court. 
The payment of money contemplated by n. XXI, 
r. 2, is not necessarily a payment to the decree- 
holder. If b}" a conti)romise decree the pay meat 
is directed to be made to a third person, it conies 
within the scope of Ibe rule and if it is not certified 
in Court, as required by the rule, it cannot be 
recognised by the Court , even if its receipt is admit' 
ted by such thin I person. A Mahadeo Prasad 
V, IlAMlDAN, 21 A L. J. 97; (1923) A. 1 . R (A.) 
r .71 467 

0. XXI, r. 11 — Execution application--- 

Previous application, date of, not mentioned — 
Defect whether material — Cross-decree^ object of 
mentioning — Omission, whether material. 

Where there have been two previous applications 
for the execution of a decree and in the third 
application, the date of the disposal of the first 
application is stated but not that of the second, 
though the numbers of execution cases with regard 
to both the previous applications are stated, the 
defect is not material so as to vitiate the appUca* 
tion for execution. 

The object of mentioning a cross-decree in an 
application for execution seems to be that the 
Court may be in a position to see that the decree- 
holder in the one case docs not take out execution 
without the cross-decree being set off. But the 
principle can have no application where the decree 
obtained by the decree-holder is in his personal 
capacity, and the decree obtained by the judgment- 
debtor is in his capacity as an executor. Conse- 
quently, omission to mention such a cross-decree 
in an application for execution, is not a material 
defect. 0 Prosanna Kumar Charerbutty v. 
JoTiNDRA Nath Bose 1064 

0. XXI, r. 11 — Execution of decree — Con- 
current applications whether maintainable — 
Amendment of application— Jurisdiction of 
Execution Court, 

There is no provision of law which prevents a 
Court from entertaining concurrent applications 
for execution of the same decree, and r. 1 1 of O. XXI 
of the Civil Procedure Code is no bar to the main- 
tenance of such applications. 

A Court of execution has jurisdiction to permit 
the amendment of an application for execution by 
the addition of other propeirties to the list of proper* 
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ties sought to be attached, Pat. Ram Sumran 
Prasad v. Ram Bahadur, 4 P. T. 99; (1943) 
Pat. 6IJ (1923) A. I. R. (Pat.) 224; 2 Pat. 328 

741 

0. XXI, rr. 35, 86— ntfuiring actual 

possession — Sym^'^olical possession, giving of, 
effect of. 

Where symbolical possession is delivered in a 
case in >\hjch actual possession ought to have been 
delivered, the symbolical possession will operate 
as actual possession, The delivery of symbolical 
possession even erroneously operates as actual 
possession against the judgment-debtor and his 
representatives. Pat PraTap Udai NaTh Sahi 
Sundiirbaj^s Kobr, 3 P. h. T. 628; (1923) 
A. I. R. (Pat.) 76 999 

0. XXI. r. 67, 0. XLI, r. 21 — Execution 

of decree — Time granted for payment by decree- 
holder — Application dismissed — Attachment, whe- 
ther ceases. 

Where in execution of a decree the decree-holder 
accepted a payment made by the judgment-debtor 
towards the satisfaction of the decree and agreed 
to grant time to the judgment-debtor for payment 
of the balance, and the Court thereupon dismissed 
the execution proceedings on part satisfaction ; 

Held, that the decree-holder by agreeing to 
grant time to the judgment-debtor having disabled 
himself from proceeding with the execution of 
the decree, the dismissal was due to his default 
and under 0 . XXI, r. 57 of the Civil Procedure 
Code operated to release the property attached 
under the decree from attachment. Pat. J ai 
Krishna v. Bibt Sogiira, 4 P, I,. T. 418 881 

^ 0 . XXI, r. 68 — Attachment of debt — 

Objection dismissed — Finality of order. 

The procedure laid down in rules 58 to 63 of 
O. XXI of the Civil Procedure Code applies to a 
debt attached in execution of a decree, and an 
order dismissing the objection of the alleged debtor 
that no debt is due from him is binding upon him, if 
he does not institute a suit for a declaration within a 
year from the date of the order passed against him. 

Unless such a suit is brought by the alleged 
debtor he cannot assert, in anjjwcr to a suit 
brought by the auction-purchaser of the debt for 
the recovery of the debt, that no debt Was due 
from him. L Piara Ram v. Ganga Ram 45 

0. XXI, r. 68, 0 VII, r. 7 — Nature and 

form of suit by decree •holder — RePef. 

A decree-holder has a statutory right to sue, 
under O. XXI, r. 63, Civil Procedure Code, in his 
personal capacity as a decree-holder, representing 
merely his own right, to have the property attached 
under his decree. He is not obliged to take the 
general ground that as against all other creditors 
and all other persons a mortgage or a sale is to 
be void. 

After the passing of a money-decree the judg- 
ment-debtor mortgaged his property and in exe- 
cution proceedings the mortgagee’s objection to 
the attachment of the property was allowed and 
the decree-holder was directed to seek his relief 
by a civil salt. Before the bdgiug of the civil 
suit the property was sold by the judgment -debtor 
and the mortgage was redeemed by the vendee* 
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The decree-holder attacked the validity of the 
said sale in his plaint, but prayed only for a dre- 
laration that the property was liable to attach- 
ment without mortgage incumbrance ; and sought 
no relief regarding the sale, as he denied that the 
sale had really t^en place : 

Held, that the decree-holder was not obliged 
to ask for a separate relief voiding the sale. 

A judgment-debtor is under no obligation to 
maintain his property intact for the decree- 
holder and even where his intention i? clearly 
proved to be to defeat a decree-holder, he is en- 
titled to do so. 

Obiter, — The failure of consideration doe.s not 
nec essarily void a sale. Pegh UOK Nath v, Thakar 
Das 20 

0. XXI, r. 22 — Execution of decree — 

Sale, application to set aside — Irregularity^^ 
Substantial injury, 

A material irregularity in the publication or 
conduct of an auction-sale would not justify the 
setting aside of the sale in the absence of proof 
that substantial injury to the applicant had re- 
sulted therefrom. L Nur Muhammad Khan v, 
Noor Muhammad Khan, 5 D. U. J. 30; (1923) 
A. I. R. (U.) 213 780 

0, XXII, t. 3, 0. XLI, r. ^—Appeal by 

one of several plaintiffs— Other plaintiffs, whether 
necessary parties. 

Where one of several plaintiffs prefers an appeal 
in which the other plamtiffs are also interested, 
r. 4 of O. XLI of the Civil Procedure Code 
does not authorise him to proceed with the appeal 
without making the other plaintiffs parties thereto^ 
A Ambika Prasad v. Jiiinak Singh, 21 A. L. J. 
91, (1923) A. I. R. (A) 21X 821 

0. XXIII* r. I ( 2 )— Withdrawal of suit— 

Application to withdraw whether terminates pro- 
ceedings— Withdrawal of petition for withdrawal^ 
when permissible. 

The presentation of an application by a 
plaintiff for the withdrawal of his suit, does not 
automatically terminate the proceedings in the 
suit, inasmuch as under rule i (3) of O, XXIII 
of the Civil Procedure Code, the withdrawal is 
not complete until the Court has made its award 
of cost.s. Where, therefore, a plaintiff applies 
for withdrawal on condition that the suit is dis- 
missed without costs, unless and until the Court 
signifies its intention to pass such an order, 
the petition of withdrawal does not operate 
to terminate the proceedings in the suit, and 
it is open to the plaintiff, before such an order 
is made , to withdraw the petition for withdrawal, 
M Lakshmana Pii*i,ai v Appai*war Ai,war 
Aiyengar, 31 M. L. T. 451; 44 M. L. J. 77; 17 L? 
W. 632; (1923) A. I. R» (M.) 246 288 

6. XXX, r. I, Soh. II, r. 1 — Arbitration 

— between firms— Reference — Minor members, 
whether bound. 

Where a suit is brought by a firm against a firm 
acting under the provisions of O. XXX, r, i, 
of the Civil Procedure Code, and a reference to 
arbitration is made by the parties as firms and an 
award is made against one of them as a firm and 
not against the individual members thereof, the 
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reference or the award cannot be objected to on 
the ground that they are not binding on the minor 
members of the firm who did not join in making 
the reference. L Firm Bishambar Mai,-Pai.a Max, 
V. Fikm Ganga SAHAi-NiHAh Chand, $ L. I4. J. 51 
(1923) A. I. R. (L.) 212 784 

0 , ymni, r. 8 — Appeal — Death of joint 

plaintiff before hearing of appeal^ effect of— 
Decree passed in ignorance of fact of deaths 
validity of. 

The effect of allowing an appeal to be heard 
and a decree passed in ignorance of the death of 
one of the joint plaintiffs is to render the judgment 
and decree a nullity. A Jhinak Singh v, Ambika 
Prasad 424 

' — '■ 0 . XXXn, r. 8 — Minor substantially re- 
presented — A ssumpHon . 

Where a minor is substantially represented by 
a guardian ad litem, an appointment by the Court 
under O. XXXII, r. 3, of the Civil Procedure 
Code can be assumed from the action of the Court, 
provided that the guardian really acts in the in- 
terest of the minor and the minor is in no way 
prejudiced. 

If the Court accepts the pleas of a major 
defendant on behalf of a minor defendant, the 
action of the Court amounts substantially to a 
recognition of the major defendant as guardian 
ad Uiem for the minor. Pesh Chet Ram v. 
Kanshi Ram 7 

0 . XXXII, rr. 3 (4), 4 &)— Failure to 

Krvf' notice on minof and guardian —Guurdtan 
appointed without express consent — Judgment 
passed against minor, whether nuh and void. 

The service of summons on a defendant and the 
service of notice under O. XXXII, r. 3 (4) of the 
Civil Procedure Code are but modes of exercise of 
jurisdiction and the mere fact, that summons is 
not served on the defendant, does not make the 
judgment null and void. 

There is nothing in O. XXXII, r. 4 (3) of the 
Civil Procedure Code which requires the Court to 
record the consent of the guardian in the proceed- 
ings of the suit. Pat. Satdeo Narain v, Rama- 
van Tkwari, 4 P. 1 ,. T. 147; {1923) A. I.R. (Pat.) 
242] 2 Pat. 335 706 

.^ 0 . XXXII, r. 4 — Guardian ad litem — 

Vahii, whether ^cer of Court. 

A Vakil is an officer of the Court for the puiposes 
of O. XXXII, r 4 of the Civil Procedure Code. 
A. Mohan Ladu. Ganga Prasad, (1923) A. I. R. 
(A.) 298 976 

- 0 . XXXII, r. 7 — Next friend or guar^ 

dian— Reference to arbitration — Agreement — 

Leave of Court— Irregularity. 

The next friend or guardian of a minor can 
make an agreement to refer to arbitration on 
behalf of the minor, under O. XXXII, r. 7, Civil 
Procedure Code, without the leave of the Court. 

A mere irregidarity in procedure in arbitration 
cases cannot vitiate a reference to arbitration 
where the interests of the minor have in no way 
been prejudiced. 

Therefore, a reference to arbitration by the 
guardian of a minor does not fail on the technical 
ground that the leave of the €ourt was not ex- 


piessly recorded. 


Pesh. Chet Ram v. Kanshi Ram 

7 


0. XXXII, r. 11^ Guardian litem^ 

Notice to minor, necessity of— Guardian retiring 
during pendency of suit— Notice to minor of 
appointment of successor, whether necessary. 

Where a Court appoints a guardian ad litem 
for a minor it is not essential that notice of 
such appointment should be given to the minor. 

Where a guardian ad litem retires during the 
pendency of the suit, the Court is not bound 
to issue notice to the minor before making an 
order appointing a successor, as such a course 
is not contemplated by O. XXXII, r. ii of 
the Civil Procedure Code. Pat. Radha RriSHNa 
Gopad IyAi,ji V. Lakshmi Narayan, i P. L. R. 86; 
4 P. L. T. 329; (1923) Fat. 159; 2 Fat. 273 841 

0. XL, r. I — Receiver, appointment oj— 

Notice — Discretion of Court — Instructions to 
Receiver — Appeal, whether lies. 

Rule I of O. XL of the Civil Procedure Code 
does not lay down that notice should issue before 
a Receiver is appointed, and in many cases the 
object of the appointment of a Receiver may well 
be nullified if notice were issued. 

The question which the Courts have to decide 
in dealing with applications under O. XL, r. i of 
the Civil Procedure Code for the appointment of a 
Receiver is whether, in the circumstances of the 
case, the appointment of a Receiver is just and 
convenient, the main object being to preserve the 
property. The power is discretionary with the 
Court, but at the same time this discretion is not to 
be exercised arbitrarily biut in a regulated manner. 

No appeal lies against instructions issued by 
the Court to the Receiver. L. ISHri v, Shib Ram, 
(1923) A. I. R. (L.) 239 

I 0. XLI, r. 1- Appeal, or plaint, presenta- 

tion of^ during vacation, validity of— Appeal, 
presentation of, to Assistant Registrar, whether 
proper. 

There is nothing to prevent the presentation 
of a plaint or memorendum of appeal during 
a vacation or even on a Sunday, provided it is 
presented to a proper officer and that officer 
receives it. 

The Assistant Registrar of the High Court 
of Judicature at Patna is not the officer expressly 
appointed by the rules of the Court to receive 
a memorandum of appeal. Therefore, ^ a 
memorandum of appeal presented to him during 
the vacation should be deemed to have been 
presented on the re-opening of the Court when the 
Registrar actually receives it and stamped accord- 
ing to the law as to Court* fees in force on the day 
when the Registrar receives it and not when it 
was presented. Fat. An and Ram Brahman v, 
Ramgulam Sahu, 3 P, L. T. 820; (1922) Pat. 
365; I P. L. R. 12; (1923) A. I. R. (Pat.) 1501 2 
Pat. 264 . , 

0 . r. 19-^ Appeal dismissed for 

default-^ Application for restoration— Sufficient 
cause. 

When a Judge for any reason orders a case which 
is put down in the day's list for hearing to be put 
lower in the list he is not bound to give notice to 
the Coun84 engaged in other cases. 
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Counsel are expected to be present within the 
compound of the Court if they have any case in 
the day's list. 

Where an application for re- admission of an 
appeal which had been dismissed for default alleged 
that the petitioner's Counsel had been unable to 
appear owing to the fact that an earlier case was 
ut lower in the list without notice to him and 
is case was called much earlier than was expected : 

Held, that this was not sufficient cause within 
the meaning of O. XL!, r. ig of the Civil Pro- 
cedure Code for re-admission of the appeal. L 
Nanak Chand V . Sajjad Hussain 813 

0. XLI, rr. 23, 2^— First Court* s finding 

on all issues — Power of Appellate Court to 
remand whole suit for re-trial after framing 
additional issues - Appeal^ 

Where the Trial Court has framed and decided 
issues on all points arising from pleadings, it is 
not open to the Appellate Court, while framing 
additional issues, to remand the whole suit for 
re-trial under O. XLI, r. 23 of the Code of Civil 
Procedure as though the suit had been decided 
on a preliminary point. 

If an appeal cannot be disposed of under O. XIJ, 
r. 24 owing to some essential point not having been 
considered by the First Court, the proper course 
is to frame the essential i.ssues and ask the 
First Court to return findings on them after giving 
opportunity to parties to adduce fresh evidence. 
M. MaIvAyandi (rOUNDAN V. Boman Foosari, 17 
I4. W. 159; (1923) A. 1 . R. (M.) 331 204 

0. XLI, r. 25 — Issue remitted for trial to 

lower Appellate Court — Remission hy latter to 
Trial Court, legality of. 

Where an issue is remitted by the High Court 
for trial to the lower Appellate Court under O, 
XLI, r. 25 of the Civil Procedure Code, the latter 
has no power in its return to remit it to the Trial 
Court. The lower Appellate Court must itself 
comply with the order of the High Court. A 
delegation of its duty to the Trial Court renders 
the entire proceedings after the remand ultra vires, 
L Uttam Chand v. Muhammad Bakhsh 896 

— 0. XLI, rr. 25, 26, 31 — Issues referred 

to lower Court — Return received— No objection 
made within time — Duty of Appellate Courts 
On the receipt of findings on issues referred to 

a lower Court, under r. 25 of O. XLI, Civil Procedure 
Code, it is the duty of the Appellate Court, under 
X, 3X of O. XLI, to consider the findings on the 
merits even if no objection has been preferred under 
r. 26 of O. XLI, within the time fixed by the Court 
A Muichtara V . Sardara 444 

— 0. XLI, r, Appellate Court — Admis^ 

sion of additional evidence— Reasons not recorded 
— Findings vitiated^ 

The admission of additional evidence by an 
Appellate Court without recording reasons 
therefor vitiates the finding.*? of the Court. 
A Aw Ahmad v. Kish an Prasad 289 

Soh. II, para. 1, applicability of. 

Paragraph i of the Second Schedule of the Civil 
Procedure Code does not apply to a case when 
the reference to arbitration is made without the 
intervention of a Court, N Dharnidhar v. 
SAXHAR414 960 
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OompanlM Aot (Vn ot UlS), l. 26— Transfer of 

shares — Arnctes of Assoeiatiofto 
^ A share-holder in a Company has an absolute 
right to transfer his shares and the transfer is 
complete as soon as the parties sign the deed of 
transfer. 

The Articles of Association of a Company pro- 
vided that the Company could dedine to register 
a transferee of its shares without assigning any 
reasons and that so long as a transferee’s name 
was not registered the tran.sferor would continue 
the owner of the shares ; 

Held, that the Articles of Association of the Com- 
pany were meant to safeguard the interests of 
the Company and could not affect the right of a 
share-holder to transfer his shares or determine 
the rights and liabilities of a share-holder and his 
transferee inter Si\ L Firm Sawan MawGopi 
Chand v. Shiv Cttaran Das 814 

— ier directing payment of debts 

by contributory— Deb*sdue by firm of which con» 
tributary is member — Contract Act (IX of 
1872), s. 43. 

In order to make a contributory liable under 
section 186 of the Companies Act for payment 
of debts other than calls, the debts must be due 
from the contributory himself. Where debts are 
due from a firm of which a contributory is a mem- 
ber the payment of those debts cannot be enforced 
from the contributory under the provisions of sec- 
tion 186. Section 43 of the Contract Act has no 
applicability to such a case. L Govind Singh 
V. Ofpiciai, Liquidator, Union Bank 01? India, 
Limitkd, DE1.H1, (1923) A. I. R. (L.) 85 724 

g. 285 Limitation Act (IX of igoS), 

s. 10 , Sch. I, Art. 36 — Application by Liquid 
dator to recover compensation from Directors for 
misfeasance — Limitation, 

Section 10 of the Limitation Act applies to cases 
of express trust only. It has no application to the 
cases of Directors of Companies, as they are not 
persons in whom the property of the Company 
is vested within the meaning of that section. 

Section 235 of the Companies Act of 1913 gives 
no new rights, but simply provides a summary 
mode of enforcing rights which must otherwise 
have been enforced by suit. 

An application under section 235 of the Com- 
panies Act of 1913 to recover compensation from 
an ex-Director of a Company in respect of an 
alleged act of misfeasance or breach of trust is, by 
virtue of clause (3) of the section, governed by 
Art. 36 of Schedule I to the Limitation Act, and 
is barred unless made within two years of the 
act complained of. L Bank or MueTan, Ld., 
V , Hukam Chand 899 

Construction of document - Mortgage— 
lease— interest transfer of—Lease^ simple; 
by mortgagee in favour of mortgagor— Defaidt 
in payment of rent— Suit by mortgagee— Bengal 
Tenancy Act (V 1 1 1 of 1885), $a 48, applica^ 
tion of. 

One R, a raiyati tenant, executed a xarpesh^i 
lease of his land in favour of one T for nine years in 
consideration of a specified amount. The document 
recited that T would hold possession of the zarfeshgi 
property and appropriate the produce thereof 
and pay a certain specified sum of money annually 
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to the proprietor of the village on account of the 
rent of the property, that at the end of the stipu- 
lated period the executant would re-enter into 
possession of the property on payment of the 
pesghi money and that in case of cQspOvSsession of T, 
the amount of the pesghi money would he realised 
with interest from the executant. Two days after 
the execution of the above document, R executed 
u kahuhyai in favour of T, which recited that he 
had taken a simple lease for a term of nine years 
of the property mortgaged by him with T two 
days before, that he would cultivate the land and 
appropriate the produce thereof from year to year 
till the expiry of tlie term of the kahuhyai and pay 
a fixed rent annually to tlie malih, 1\ ih-tzarpeshgidar, 
R defaulted in payment of rent, and T brought a 
suit to recover the same. The defence was that 
R was an vm^Qx-raiyat and T was not allowed to 
claim more rent than what he was entitled to under 
section 48 of the Bengal Tenancy Act : 

Held, (1) that the zarpeshgi lease in favour of T 
was both a lease and a mortgage, that ]>y it R 
transferred his raiyati interest to T, who thereby 
acquired the right to hold the land for the purpose 
of cultivating it and that, as T was to hold directly 
under the landlord and not under R, R ceased to 
be a raiyat as long as the lease was outstanding 
against him ; 

(2) that the simple lease in favour of R was 
not a lease of the raiyati interest of the land to the 
original raiyat as R was not to pay rent to the 
proprietor but to T, the zarpeshgidar] 

(3) that, therefore, the rent recoverable by T 
was to be regulated by section 48 of the Bengal 
Tenancy Act, and T was not entitled to a greater 
rent than that to which he was entitled under 
that section » 

(4) that the two transactions of the mortgage 

and the lease were separate and independent of 
each other and the mere fact that the lease was 
made in favour of the mortgagor woidd not 
alter the relation of landlord and tenant between 
the parties. Pat. Chaturgun Bind v. TiIvAK- 
DHARi Singh 470 

— Mortgage-deed — Redemption clause — Evi- 

dence Act {I of 1872), 5. 65 — Secondary evidence 
admitted by Trial Court, Appellate Courts whe- 
ther can reject* 

A mortgage-deed contained the following clause : 
•‘The agreement is that 1 shall redeem the property 
on payment of the above mentioned sum (i.e., the 
principal money) within three years and shall 
pay interest at the rate of Re. 1-6 per cent, without 
objection. The mortgaged haveli shall remain 
in possession of the mortgagee who shall be res- 
ponsible for repairs, etc;’' 

Held, by the msi]oriiy (Mar tineau, dissenting), 
that the conditions as to redemption on payment 
of the mortgage-money was complete in itself and 
the mortgagor was not bound to pay interest as 
a condition precedent to redemption. 

Per Harrison^ J * — Where secondary evidence 
is produced before the Trial Court and no objection 
is taken either by the opposite party or by the 
Presiding Officer, it is not open to the Appellate 
Court to reject that evidence. L Jw.MvA Singh 
r. Tkja vSinoh 901 
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Question of law-— Question of fact— 

Decision as to possession based on revenue entries. 
The term * construction as applied to 
a document, includes two things. First, the mean- 
ing of the words; and, secondly, their legal effect, 
or the effect which is to be given to them. The 
meaning of the words is a question of fact, while 
the effect of the words is a question of law. 

If a Court, which reads entries in revenue papers, 
simply decides to what extent those entries indicate 
a party’s possession of certain plots and does not 
interpret them to indicate any legal point, its 
decision interpreting the revenue jiapers is a deci- 
.sion of fact and not of law. A Muhammad 
vSiiAKURi;. Abdut, Ghani, (1923) A. I. R. (A.) ^62 

869 

Wajib-ul-arz~ Zemindar, arbitrary right of, 

to turn out inhabitants — Proof required, nature 

of- 

Where the wajib-ul arz of a village provides 
that '' if the proprietors turn out, put out or 
eject any of the inhabitants," that does not mean 
diat the zemindar can, without assigning some 
good cause, turn out any body, but it contemp- 
lates the turning out or ejectment of a person 
for good and sufficient cause. 

A zemindar who claims an arbitrary right to 
turn persons out, must prove that right with 
great definiteness. A Dina Singh v. Devi Ciiand, 
(1923) A. I. R. (A.) 203 529 

Construction of Statutes. 

Statutes imposing restrictions on the subject’s 
rights should be strictly construed and such 
restrictions should not be extended beyond whtit 
the words used actually cover. L Zamindara 
Bank, Sherpttr Kaean v. vSuba 722 

Enactment reaucing period of limitation. 

It is an established axiom of the construction 
of Statutes that, though proceouie may be regulat- 
ed b) an enactment for the time being in force, 
the intention to take an ay a vc.sted right without 
compensation or any saving is not to be imputed 
to the Legislature unless it is expressed in un- 
equivocal teiras. 

Where an enactment reduces the period of 
limitation provided for a suit by a prior enact- 
ment. all suits which would be barred by time 
under the new enactment at the date when it come.s 
into force would continue to be governed by the 
old enactment, unless exjiressly provided lor in 
the new enactment Pat Gokaran Prasad Singh 
V . Waris AIvT, I P. L. R. 285 957 

Contract Act (IX of 1872), s. Negotiable In- 
struments Act V I of 1881), s, 4 — Stamp 

Act (II of 1899), s, 2 (22)^ — Promissory-note 
— Letter requesting loan and promising re-pay- 
ment — Suit based on promissory-note — Claim, 
nature of— Double claim — Suit on one claim — 
Amendment of plaint — Construction of document 
— Oral agreement to pay — Document referring to 
agreement, whether promissory-note, 

A letter requesting a loan and promising to 
re-pay the loan with interest by a certain 
date is not a promissory-note but nierely a propo- 
sal within the meaning of section a of the Contract 
Act. 
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Mvery suit based on a promissory-note com- 
prises both a claim on the note itself and also one 
on the original liability. If a plaintiff sues on 
one of such causes of action and the right to sue 
thereon is not free from doubt, it is always open 
to the Court to direct the plaintiff to amend the 
plaint, so as to convert it into one based on both 
causes of action or treat it as so amended. 

The defendant wrote to the plaintiff : “Accord- 
ing to our friendly agreement, I would trouble 
you as a friend to get the execution file consigned 
to the Record-room at once. As agreed, I will 
pay up the remaining Rs. 1,400. .. .without 
hesitation if God wills. ’* In a suit brought 
on the document, the question was whether the 
document could be treated as a promissory-note 
and required to be stamped , and whether the 
plaintiff could be allowed to change the character 
of the suit and sue on the transaction referred to in 
the document : 

Held, (1) that the document was not a pro- 
missory-note within the meaning of section 4 
of the Negotiable Instruments Act and section 
2 (22) of the Stamp Act and did not require to 
be stamped. It merely contained a proposal 
that the oral agreement be acted on but it was 
not a document embodying that agreement ; 

(2) that the fact that the plaintiff sued upon 
the document as a promissory-note was no bar 
to his suing upon the transaction referred to 
m the dcciiinont and using the document 
merely as evidence of the transaction and that 
the Court was entitled to treat the plaint as 
amended accordingly. Pesh Sikandar Shah v. 
Bhai Ram Chand-Sakt Ram 968 

S. 23 — Agf cement postponing registra- 
tion — Frondulent iniiniton — Enfoff eahility. 
Where the parties agree that a properly stamped 
deed of lease should not be executed and registered 
till after the Settlement, the object being to con- 
ceal the actual assets of the village and so to reduce 
the assessment of I^and Revenue, the agreeraenl 
is void under section 23 of the Contract Act and 
cannot be specifically enforced. N Chagani:,aI» v. 
Kasiiir/vm, (1923) A. I. R. (N.) 7O 38 

8« 66— Transjer, void — Transferc: , 

r ights of — Com pen sat . on . 

An agreement discovered to be void is one dis- 
covered to be not enforceable by law, and, on 
the language of section 65 of the Contract Act, 
would include an agreement that was void in that 
sense from its inception as distinct from a contract 
that becomes void. 

Where an instrument of transfer is discovered 
to be void, because its subject-matter is incapable 
of being bound in the manner stipulated, the trans- 
feree is entitled to recover compensation, which 
should include the sum advanced by him and also 
interest at b per cent, from the date of the suit. 
P. 0. Harnath Kuar V . INDRA Bauadur Stngii, 
(1922) A. I. R. (P. C.) 403: 9 O. & A. Iv. R. (P. C.) 
270; 9 O. T. J. 652; 44 M. T. J. 489; 37 C. ly. J. 
34^ 629 

Co-operative Societies Act (II o! 1912), 8. 48- 
Rules framed under s. 43 — Dispute between 
society and member — Jurisdiction of Civil Courts 
— Remedy, 


Co-operative Societies Act<-*concld. 

The rules framed by the Punjab Government 
under section 43 of the Co-operative vSocieties Act 
lay down the procedure to be adopted in case of 
a dispute between a society and a member and the 
remedy provided bv the rules in the shape of a 
reference to the Registrar Likes away by necessary 
implication the common law remedy by way of 
an action in the Civil Courts. 

The object of the Co-operative Societies Act 
is to encourage thrift, self-help and co-operation 
among agricultnri.sts, artisans and persons of limited 
means, and it will be impossible to attain these 
objects if these pco])le for the settlement of their 
disputes have necessarily to undergo all the 
troiible.s and worries of an expencive litigation, 
L Zamindaua Bank, vSimRPtm KAbAN?;, Sun^' 722 

Co-owners — Improvements by one co-owner in 
possession — Other co-owners compensation by. 
One tenant-in-commou, who makes improve- 
ments on the property of the co-tenancy without 
necessity or without the concurrence of the other 
co-owners, is ordinarily not entitled to compensation 
for doing so. M Jantapuram Surhiah v . (iuN- 
OAbAPUDl, 17 L W. 77, 44 M. I/. J. 43; (1923) 
M. W. N. 13, (1023) A.I.R. (M.) 358; 46 M. 104 374 

Co-sharers— parti land — Cultivation bv 
one co-sharer — Other co-sharers, whether entitled 
F decree for joint possession— Ource, form of,, 

If one of the co-sharcrs brings coninton parti 
land under cultivation, there is no objection to 
other CO. sharers being granted decree for joint 
p(^ssession with him. 

The proper decree in such a case is t<'‘ declare 
that the plaintiffs are co-owners of the land in 
dispute under the cultivation of defendant and to 
award them joint possession along wnth the defend- 
ant. A BaPRI npADIlTA V. DwARKA UPADHIA 

559 

Joint land — One co^sharer in exclusive 

possession — Ouster by another co»sharer Exclu- 
sive possession, whether can be restored — Damages, 
No co-.sharer who has been in physical or actual 
possession of any part of joint land is liable to be 
ejected by any of the other co-sharers except by 
means of a partition lawfully obtained. If 
ousted, he is entitled to be restored to the actual 
possession which he had before and not merely to 
joint possesvsion with the co-sharer ousting him. 
He is also entitled to a decree for damages. A Ram 
Harakii Pandky V , Chuni Singh 649 

Joint possession— Decree, 

A decree for joint possession may be given in a 
suit between co-sharers. 

The mere fact that a decree for joint possession 
might lead to difficulty and trouble by reason of 
the parties not being on good terras, is not suffi- 
cient for refusing a co-sharer a decree for joint 
possession, though there mav be cases in which 
such a decree ought not to be granted. A Bhir- 
GUNATH Rai V , Apnarain Rai 455 

Shamilat — Exclusive possession — In* 

junction —Suit by one co-sharer. 

Where a co -sharer builds * without the permis- 
sion of the other co-sharers over a portion of the 
village shamilat which is not likely to be partitioned 
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and converts it to his own exclusive use, any 
other co-sharer may sue to restrain such user, 
and it is not necessary for him to prove special 
damage. L RUvSTam Khan v. Rahman, (192^) A. 
I.R.n, )289 ' 47 

Court-fees — Suit against sevcfal defendants — Decree 
against one — Appeal in order to make others liable 
— Court-fee payable on memo, of abptal. 

Where the Trial Court grants the plaintiff a 
decree against one of several defendants and the 
plaintiff appeals with the object of getting the 
other defendants made jointly liable for the amount 
decreed, the memorandum of appeal ought to bear 
an ad valorem Court-fee stamp. L Ram Kisiian n. 
IIiRDE Ram, (1923) A. I R. (L.) 135 787 

Court-Fees Act (Vn of 1870), s. 7 (iv) (o)—Suii for 
declaration that certain sum settled as maintenance 
and for amendment of document — 'Mature of suit 
— Declaration with consequential relief — Court-fee 
payable — Specific Relief Act (I of 1877), s. 31. 

A suit asking for a declaration that a certain sum 
of money was settled as the maintenance of the 
plaintiff, and for the amendment of a document 
to this effect, is, strictly speaking, a suit for a decla- 
ration with consequential relief under vSection 31 of 
the Specific Relief Act, and, for ])urposes of Court- 
fees and jurisdiction, it is governed by flection 7 
[iv) (c) of the Court Fees Act. N Baki Bahxt v. 
Kundan Singh, (1922) A. I. R. (N.) .(34 81 

Court-Sftle — Antecedent claim — Notice — Transfer 
of Property Act (I V of 1882), s, 40. 

Where a person purchases at a Coiu*t-sale, his 
title cannot be invalidated by vague references 
to antecedent contracts. 

In the case of the Court-sale of certain prop- 
erty belonging to A which he had contracted to 
sell to one B a Pleader acting on behalf of the 
latter arrived at the sale about an hour after it 
had begun and after reading the agreement 
between B and A which was in English, made a 
general statement in the vernacular that his client 
would claim the proi)erty, saying further, that his 
client would himself bid at the sale. The question 
was whether the purchaser had sufficient notice of 
the contract so that B could enforce his claim 
against him under section 40 of the Transfer of 
Property Act ; 

Held, that the statements made by the Pleader 
fell far short of such unequivocal notice as was 
required in the case of a Court-sale. PC Nhr 
Mahomed PEERBhoy v, Dinshaw Hormasji 
MotiwaUvA, (1922) A. I. R. (P, C.) 393 625 

Criminal Law Amendment Act (XIV of 1908), s. 17 

(2), offence under— Vtimo. facie case, 

A Police Report which merely states that action 
should be taken against a person on the ground 
that he had been assisting volunteers by giving 
them shelter in his house, is insufficient upon 
which to institute proceedings against that person 
under section 17 f2) of the Criminal Law Amend- 
ment Act, as it tails to make out a prima facie 
case in respect of the offence described in that 
section. C Parmananda v. Emperor, 30 C. L J 
J79; (1922) A. I. R. (C.) 5}8; 24 Cr. L. J. i 49 


Criminal Procedure Code (Act V of 1898), un. 10 

( 2 ), 197 — Additional District Magistrate, powers 

of. 

Where, under section 10 (2) of the Criminal 
Procedure Code, the Local Government appoints 
an Additional District Magistrate and confers 
upon him "all Ihe powers of a District Magistrate 
under the Code.'* such powers are not confined to 
those enumerated in Schedule III (i/) of the Code, 
but include all powers with which a District 
Magistrate is invested under the Code, and where 
one of the powers exercised by a District Magis- 
trate is the power to pass an order of sanction 
under section 197, it is within the competence 
of an Additional District Magistrate, empowered 
under section 10 (2), to exercise this latter power. 
M Kakarea Chinn a Citendrayva v. Madduk- 
KTTRI StTBBARAYlJDU, T7 L. W. 220 ; (1923) M.W.N, 

77; 24 Cr. L. j. 110; (192 0 A. I. R. (M.) 33« 244 

' g. 106 — Assault— Penal Code (Act 

XT, V of 1860), 325 331. 35* — Cfiivous 

nurt, voluntarily causing, whittur assault — 
**Brca(h oj the peaci meaning of 
An offciv'c under scition ^23 of the Penal Code 
involves the use of cniniual force and is; in that 
sense, an assault, l)ut the word "assault," as u.sed 
in section iui» of the Criminal Procedure Code, 
refers to the offence of assault as defined in .sectiou 
351 of the Penal Code and made punishable by 
section 33:. 

The cxprcvS.sior "breach of the peace;" used in 
the accepted meaning which it hears in England; 
implies some offence* against the public. 0 Ditbri 
V. Emperor, S O. L. J. 3i-^’ 691 

— S. 106 — Penal Code (Act XL V of x86o), 

s. Wrongful confinement, conviction for — 

Order fer security, whither can be made. 

An order under section 106 of the Criminal Pro- 
cedure Code can only be made where a person is 
convicted of one of the offences specifically men- 
tioned in the section or an offence of which a 
breach of the peace is in law a necessary ingre- 
dient. 

It cannot be said that a breach of the peace is 
necessarily involved in the commission of the 
offence of wrongful confineiiient, and, therefore, 
an order under section 106 of the Criminal Pro- 
cedure Code cannot be passed where a person is 
convicted of the offence of wrongful conlinement. 
L Muhammad Aezat, v. Emperor 879 

g. 107 — Notice of proceedings cancelled 

owing to complainant's absence — Discharge — 
Magistrate s authority to re-institute enquiry-^ • 
Institution of second case after discharge, whether 
barred. 

An order cancelling a notice of proceedings 
under section 107, Criminal Procedure Code, owing 
to the absence of the complainant on the date 
fixed for the hearing of the case, amounts to an 
order of discharge and not to an order of acquittal. 

A Court which has pavssed an order of discharge 
cannot re-open the same case but there is no bar 
to a second case being instituted. 

Therefore, if after the cancellation of notice and 
the discharge of the accused, owing to complain- 
ant's; absence in proceedings under section T07. 
Criminal procedure Code, a fresh complaint ig 
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filed ther?" is no bar to the complaint beinj' ciiter- 
tainccl. A]^SVAV. I^mpkrou, 21 A, h. J, 21^; 
(192:5) A. 1 . R. (A) 3 696 

• — I g, 107 , proceedings under — Merc apprehen- 

sion of breach of peace sufficient — Information 
required for starting proceedings, nature of. 

Where a dispute exists between two rival 
Zemindars, although no riot or unlawful 
assembly has taken place, an apprehension of 
a breach of peace is sufficient for drawing 
up proceedings under section 107 of the Code 01 
Criminal Procedure, but it must also be shown 
that the particular persons, against whom pro- 
ceedings are drawn up, were likely to commit a 
breach of peace. The mere fact that certain per- 
sons are interested in a dispute does not by itself 
afford a ground for taking proceedings against 
them. 

Information of the kind mentioned in section 
107 of the Code must be of a clear and definite 
kind directly affecting the person against whom 
process is issued and it should disclose tangible 
lacts and details so that it may afford notice to 
such person of what he is to come prepared to 
meet. Where persons belonging to the same 
party are acting in concert with a common object 
in view, it may not be necessary to specify par- 
ticular acts against them, still it is e.ssential that the 
information upon which the process is issued, 
should disclose “tangible facts and details.’' C 
Ainuddin V. Pmpkrok, (1922) A. 1 . R. (C.) 97 

694 

88. 110 , 192 — Transfer of proceeding 

under .s. no— Information, reenving of. 
Inasmuch as a proceeding under section no 
of the Criminal Procedure Code is a case, the 
transfer of such a proceeding from the Court of 
one Magistrate to that of another is authorised 
by section 192 of the Code. 

The law in no way limits the method in which 
a Magistrate is to receive information under sec- 
tion no of the Criminal Procedure Code, Where 
information addressed to one Magistrate is sent 
on by him to another, there is nothing in section 
no of the Criminal Procedure Code to preclude 
the latter from acting on the information so re- 
ceived. Pat. Hiranand Ojha v. :i^mpicror, i Pat, 
C21, (1922) A. I. R. (Pat.) 586; 4 P. ly. T. 44; 24 
CR.Iy. J.31 79 

88. 110 , 196 — Habitual offenders, joint 

trial of 

Proceedings against a man for badmashi should 
be confined to himself alone, unless the case is 
that he havS a confederate or a partner to whom 
all the evidence is equally applicable. A Angnoo 
Singh i>. Kmpkror, 20 A. ly. J. 881 (1923) A. I. R 
(A.) ,.5; 45 A. 109 865 

— 8. 125 — Application under section 

whether appeal-^ Bond to keep the peace — Dts- 
trict Magistrate's power to canceh 
An application under section 125, Criminal Pro- 
cedure Code, is not an appeal and does not give 
power to the District Magistrate to review an order 
passed by a Deputy Magistrate on the ground 
that it was improperly passed. 
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It is open to a District Magistrate to set aside, 
under section 125* Criminal Procedure Code, a 
bond to keep the peace if, on such evidence as may 
be laid before him, he finds that the danger of a 
breach of the peace no longer exists. A Ram Din 
Singh v. Naujadak Singn, 24 Cr. L. J . 204 668 

8. 144 — Dispute concerning conduct of 

prayers in mosque — Breach of peace — Order for* 
bidding reading of prayers^ whether proper— 
Procedure. 

In a diwSpute concerning the conduct of prayers 
in a mosque, there being an apprehension of a 
breach of the peace, the Magistrate drew up 
a proceeding under section 144 of the Criminm 
Procedure Code, and eventually recorded an 
order that “ no man of either party will be 
allowed to read prayers in the mosque 

Held, that the order was misconceived ; that 
if the effect of the order was that no Muhammadan 
would be allowed to say his prayers in the mos- 
que, it was not justified under section 144 of the 
Criminal Procedure Code, and that the jiroper 
cour.se was for the Magistrate to ascertain 
which party was in the wrong and was interfering 
unnecessarily with the legal exercise of the leged 
powers of the other party, and to bind down that 
party restraining them from committing any act 
which may lead to a breach of the peape. C 
Mohammad Ismaii* v. Barkat Au, 26 C. W. N. 
904; (1922) A. I. R. (C.) 483; 24 Cr. D. J. 154 

506 

g, 144^ scope of—Bx parte order, legality 

of— Holding hat on one's own property — Breach 
of peace— Proper procedure. 

Every person is ordinarily entitled to exercise aU 
rights of ownership on his property, and the hold* 
ing of a hat on one’s own property is not in itself a 
wrongful act. The Criminal Court assumes juris- 
diction to interfere with this lawful exercise of a 
person’s right of ownership, when such exercise, 
in its ulterior consequences, and being directed 
primarily against the lawful exercise of another 
person’s right of ownership, is likely to cause a 
breach of the peace. 

An order prohibiting a party from ever holding 
a hat at any place on his own property is not com- 
petent under section 144, Criminal Procedure 
Code. 

It is not proper for a Magistrate to pass an ex 
parte order under section 144, Criminal Procedure 
Code, and, when its propriety or legality is challeng- 
ed, to postpone the hearing of the matter from time 
to time until about the termination of the force 
of tiie order. Such matters ought to be disposed 
of quickly in order to avoid imnecessarily 
encroaching on the civil rights and liberties of 
the subject. C Brnowari Ear Ram v. Pronab 
Krishna Majumdar, 2 \ Cr. E. J. 164; 35 C. L. J. 
397? 26 C. W. N. 663; (1922) A. I. R. (C.) $f )9 516 

g. 145, applicability of — Dispute with 

regard to sub-soil rights — Possession, meaning of 
—**Land," whether includes mining rights. 

The provisioUvS of section i45,of the Criminal 
Procedure Code may be used in disputes with 
regard to sub-soil rights, and the fact that other 
proceedings might have served equally we^ 
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to preserve tranquillity is no ground for holding 
that the Magistrate has no jurisdiction to have 
recourse to that section. 

Per Suhrawardy, /. - The definition of land, as 
given in the Criminal Procedure Code, is wide 
enough to cover mining rights and even prospect- 
ing or boring licenses. C Btmai.a Prosad Moo- 
KKRJE 15 1’. TaTa Ikon and Stekt, Co. I^d , 35 C. 
T. J.^56; (1022) A. 1 . K. (C.) 83; CR.'t. J. 
luS 236 

— S. 146 — Costs to successful party — Notice, 

Mere delay in applying for costs in proceedings 
under section 145 of the Criminal Procedure Code 
does not affect the jurisdiction of the Magistrate 
to award costs, but no order as to costs can be 
made without notice to the party affected. M 
PaItANIANDI vSkrvai r. Sammandi Ammae, i(> L. 
W. GUI (ig^O A. I. R. (M) 87; ^4 Cr I. J . 80 

128 

g 145 ^Different plots of land — Posses^ 

sion with different person — Single proceeding — 
Jurisdiction. 

One p^t*^‘ccding, taken under section 145, Cri- 
minnl Procedure Code, iti respect of different plots 
of land in the possc.ssjo.n of different persons is not 
without jurisdiction. C S.\Jani Kanta Roy v. 
SiiAMSiiKR Alyl Sheikh 699 

s. 145 ^ Dispute relating to land — Pos- 

session delivered by Civil Court, effect of. 
Though, ordinarily, a dispute relating to 
land should be enquired into in a proceeding 
under section 145 of the Criminal Procedure Code, 
yet when possession in the land is ve.sted in one 
party a® against every person claiming to be in 

f >o ‘Session of the property by reason of a writ of de- 
ivery of possession issued by a Civil Court, for 
instan.e, under O. XXI, r. 95 of the Civil Pro- 
cedure Code, section 145 has no applicability, 
Pat. Kamea Prasad Singh v. Gobind Sahay; 

P. I, T. H 2 'k (19.2) A. I. R. (Pat.) j 3 785 

g. Magistrate, duty of, to complete 

enquiry. 

After proceedings are started and a preliminary 
order is paSvSed under section 145 of the Criminal 
Procedure Code, it is the duty of a Magistrate to 
complete the inquiry. M Virappa Chettiar v. 
Katiiayek Ammae, 16 3 y W. 592; {1923) A. 1 . R. 
(M.) 180; 24 Cr. b. J. 64 112 

g, 145 — Magistrate, whether restricted to 

propeft'^ mentioned in Police report — Mines and 
mihcratf, proceedings whether applicable to. 

A Ikf a gist rate taking action under section 145 
of the Criminal Procedure Code is not re.stricted 
to the letter of the Police report or information 
on which he takes action. He should con.sider 
as a whole the Police report or information given 
to him and satisfy himself as to the real subject- 
matter of the di.spiite between the parties. 

If a party under a raining lease is in Actual 
possession of the mines and minerals it cannot 
only enforce its possession by a civil suit but can 
claim to be maintained in its possession by an 
order uuder section 145 of the Code of Criminal 
Procedure. 

But the question whether a proceeding under 
flection 145 is appropriate must be determined 


[1923 

Criminal Procedure Oode*-<ontd, 

with reference to the circumstances of each case, 
Pat. Mahadeo Dutt V. J. N. Sarkar, (1922) 
Pat. jzi; (1922) A. I. R. (Pat.) 340 871 

— s, 146 — Order pas,sed again.st head of 

jc.int Ilmdu familj , whether bmdirg on family. 
,yec Limitation Act, iqo 8 , Bch. I, Art. 47 402 

s. 1 ^ 5 — Possession adjudged --Disturbance 

of possession — Maintenance of peace— Fresh 
proceedings under s, 145 —Wrong exercise of 
judicial discretion. 

Where by an order passed under section 145, 
Criminal Procedure Code, the possession 
of a party has been once adjudged, the 
duty of the Magistrate is to see that the unsuccess- 
ful party does not disregard the order and dis- 
turb the possession without having recourse to 
law. Therefore, if, instead of maintaining the 
possession, he initiates fresh proceedings under 
section 145, Criminal Procedure Code, for main- 
taining the peace, he does not exercise a proper 
judicial discretion. C Aran Sardarv. Hara 
Sundar Majitmdar. 27 C. W. N. 171, 37 C. L J. 
3 q; (1Q23) A I. R. (C.) 05 : J4 Cr L. J.'o/ 226 

S- Preliminary order — No finding 

as to possession — Pevision. 

Where 111 a preliminary order made by a Magis- 
trate in a proceeding imder section 145 of the Cri- 
minal Procedure Code, there is no finding regard- 
ing possession of the property in dispute, but there 
are very general ob.servations in regard to the 
ownership of the property, the order constitutes 
an infringement of the provisions of sections 145 
and 146, and being without jurisdiction, the High 
Court is justified in .setting aside such order, in the 
exercise of its re visional jurisdiction, as null and 
void. The mere fact that the order purports to be 
passed under section 145, will not bring it within 
that section. M Sinanan Siitjkueathi Rowthkr 
V . Gueam Moidekn, M) L. W. ^^8- (I922)M. W. N. 
OSg: (182 A I. R (M.) 2t; .>4 Cr. L. J. IV> 608 

S, 146 , proceedings under — Dispute 

settled — Proceedings whether can be renewed — 
New proceedings on same materials unjustified. 
Proceedings under section 145 of the Criminal 
Procedure Code cannot be renewed after the dispute 
has been settled and an order has been made that 
the case be sruck off, nor would a new proceeding 
be justified only on the materials upon which the 
previous proceeding was based. L Ghueam 
Muhammad v. IiJmperor, 5 L. 40;; (i9'>3) A. I. R. 
(L.) <Si; 2) Cr. L. J. T(u) ‘ ‘ 512 

... g 145 j proceedings under— Possession of 

parties not continuous — Proceedings, whether 
proper. 

All enquiry under section 145 of the Criminal 
Procedure Code must be directed to the decision 
of the absolute continuing possession of either 
party of the subject-matter of dispute. 

A hat which is held on one day a week is not a 
proper subject-matter for proceedings under section 
145 of the Criminal Prodecure Code between the 
proprietor thereof and the stall-holders where the 
latter do not lay any claim to actual possession 
of any stall for the other days in each week. 
Under such circumstances an order of the 
Magistrate under section 145 declaring the stall- 
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holders to be in possession of the stalls is 
without jurisdiction. 

In proceecdings under section 145 of the Criminal 
Procedure Code, the element of continuity of pos- 
session is an ingredient which is necessary, at any 
rate, in cases where interruption is not due to 
seavSonal variations. C Nayan Manjuri Dasi 
V. Fazi^Ky Hny Sardak, C. 871; (1992) A. I. R, 
(C.) 5 2; 2., Cr. h. J. 175 627 

g 145^ 246 - 'Land*' meaning of — House, 

furnished, dispute concerning - Furniture, at- 
tachment of. 

In a proceeding under section 145 of the Crimi- 
nal Procedure Code, the jurisdiction of the Magis- 
trate to attach the subject of dispute is confined 
to land;” and where this "‘land consists of 
a furnished house he can attach the house but not 
the furniture or other moveable property in it. 
A SiNC'rii 7 .'. ICmpkrok, 20 A- h. J. 

(1922) A. I. R. (A ) 528; 24 Cr. b. J 85 213 

— ' — 8S. 145 , 146 — Presumption of possession 
arising pem title, when lan be applied — hvi» 
dence as to possession epiallv mireliable cn both 
sides -Principle, whether applicable - ~ Attachment 
of subject-matter of dispute. 

Where in a ])roc’eeding under section 143 of the 
Code of Criminal Procedure a Magistrate finds on 
each sidtj evidence, which in itself is reliable and he 
findvS that the evidence on the one side and the evi- 
dence on the other side is equally balanced and he 
is unable to conclude from such evidence which 
party is in possession, then he is entitled to corro- 
borate the evidence of possession given by one side 
by the presumption as to possession arising from 
the title which he has found to be in that side. The 
principle, however, does not apply to a case when 
the Magistrate has come to the conclusion that the 
evidence as regards possession is equally unreliable 
on both sides. In such a case the Magistrate 
should attach the subject-matter iu dispute by 
putting in force the provisions of section 146 of 
the Code. C Aksiiov Kumar Biiattacharjre v. 
Brojksw^ar Ghattak, za C. W. N. lo.'o; 24 Cr. h. 
J. 14T; (1923) A. I. R. (C.) 30^ 365 

• — SS. 146 , 439 — Dispute concerning land — 

Delivery of possession under decree of Civil Court, 
effect of^ Failure to maintain possession under 
decree — Illegality, 

A recent delivery of possession by a Civil Court 
binds a Criminal Court in a proceeding under 
section 145 of the Criminal Procedure Code, and 
.the Criminal Court must uphold that possession. 
The failure of a Criminal Court to maintain 
such possession in a proceeding under section 145 
of the Criminal Procedure Code amounts to an 
error of jurisdiction which vitiates the order of the 
Magistrate. Pat. Praxab Udai Naxh Saha DKo ». 
Sundbrbans Kokr, 3 P. I<. T. ( 2 > (1923) A. I. R. 
(Pat.) 76; 24 Cr. L. j. 279 ' 999 

ss. 146 , 489 —Government of India Act, 

1915* (5 & b Geo, V, c, 61), 5. 10 j—Revisional 
powers of High Court, 

Where there is initifd want of jurisdiction, pro- 
ceedings, though they may purport to be under 
section 145 of the Criminal Procedure Code, are not 
really proceedings under that section and the High 
toyift can interfere under seetton 439 of the Crimi* 
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nal Procedure Code. But if the proceedings were 
properly started, the High Court can interfere 
only under section 107 of the Government of India 
Act on the ground of irregularity amounting to 
improper exercise of jurisdiction or improper 
refusal to exercise it, serious enough to vitiate the 
order. 

Section 145 does not apply where the parties 
have joint possession. Where in proceedings, 
under section 145, a perverse finding is 
arrived at by a Magistrate after getting rid 
of the documentary evidence by incorrectly saying 
that it relates to the legal title only, and by getting 
nd of oral evidence by saying, without assigning 
nny reason, that it is unnecessary to enter into it, 
there is no judgment or finding which a Court can 
accept and the High Court will interfere. 

Kist receipts and paitas are not only evidence 
of legal Tight but strong evidence of possession 
which a Com t cannot lightly disregard. M Xhv- 
Uayjkk AmmaIv V. Srirangaroya Goundan, 24 €r. 
I4. J. too: 31 M. J/. T 202; 16 h. W. 497: (1922) 
M. W. N. (>29; 43 M h. J. 024; (1013) A. I. R. 

iM.) 00 298 

— ss 146 ( 3 ), 386 , scope of— Costs awarded 

in proceeding under s. 145 — Delay in applying 
^0 realise coits — Magistrate, power of, to refuse 
*0 fcalize costs — Limitation, 

Section 148 (3) of the Criminal Procedure Code 
n’erely pomts out the way iu which costs 
aw'atded in a proceeding under section 143 are to 
be recoveted, and does not give a Magistrate a 
disci et.’on to refuse to recover such co.st.s. 

Inasmuch as a person to whom costs have 
been awarded has a period of six years within 
which to apply for the recovery thereof, the mere 
fact that there is delay, not exceeding suck period; 
in applying to recover the costs, would not justify 
a Magistrate in refusing the application. 

The use of the words “ may m his discretion " 
iu section 386 of the Criminal Procedure Code 
cannot be arsed for the purpose of iaterpreting 
the words “ may be recovered '' In section X48 
of the same Code. The discretion in section 386 
of the Code only refers to cases where there has 
been a conviction and sentence. Pat. HarKndra 
Krishna Bagchi v. Bai, Kumar, 3 P, ly. T, 762; 
{1923; A. I. R. (Pat.) 57; 24 Cr. B, J. 126 264 

— s. 181 { 2 ) - Criminal breach ef trust, 

offence of --Forum — Jurisdiction of Criminal 
Courts. 

Accused was employed by a firm at Singapose. 
but had to account for all monies received by him 
at Calcutta; the firm filed a complaint against 
him of criminal breach of trust before the Pre- 
sidency Magistrate at Calcutta, and it was con- 
tended that as the alleged offence was committed 
at Singapore, the Calcutta Court had no jesrisdis- 


tion; 

Held, that inasmuch as the accused had to ac- 
count at Calcutta, the Calcutta Court had juiss- 
diction to adjudicate upon the complaint. 0 
Abdui. LaTiv yusui^ V , Abu Mohomed Kassim, 
26 C. W. N. 175; (1922) A. I. R. (C.) 46; 24 Cr, 
ly. J, 113 Ml 

— s. 188— Theft committed during journey 

— Jurisidetion — Place of trial* 
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Where a theft is committed hi a train during 
the course of a journey the oiience can, under the 
provisions of section 183 of the Criminal Procedure 
Code, be enquired into and tried by any Court 
having jiirisidction over any part of the territory 
through which the train passed in the course of 
that journey. 

. Accused, a Railway* Guard, committed a theft in 
a train running from Delhi to Bhatinda. lie was 
convicted by a Magistrate of the First Class exer- 
cising jurisdiction wdthin the Ferozepore District. 
-An appujd was preferred to the Sessions Judge 
and a doubt arose w^iether he was competent to 
hear the appeal ; 

Held, that inasu».ich as a jjortion of the line 
between Delhi and Bkatinda passed through the 
‘Ferozepore District, the Sessions Judge of 1'' croze- 
pore had jurisdi(‘lion to hear the appeal. L 
fcAZAKUs Much KaTii v. Fmpkkor, ^4 Cr. J,. ]. 25^, 

797 

S. 195 -Santtwu to prosecute — Appellate 

Cauti, power of, to lake add'itv'ivxt. coidencc. 

An Appellate C‘>iirt acting under section i )5 (o) 
of tlie Ciimiunl Proredure Code lias ample 
power to cxauiiue any nuiuter ot witnesses, or to 
take any evidence it thinks lit in order to satMy 
itself whether il should or should not grant sanction 
or direct die picisecution ol any person. Pat. 
Ramduaui Aiur V. hMPia<c)R, Pat. 

A. 1 . R (I’AT ) 52, 4 P. h. T. lyO; 24 CR. D. 

J..:*77 ^ 997 

-r.- ^ s. 195 ■ Sanction to prosecute — Death of 

applicant— Legal ropresentatwe, whether can 
coni mi ue proceedi ngs . 

In the case of an aj>pIication for sanction to 
prosecute for an oiience under section 193 ot the 
renal Code, it the applicant dies, .sanction cannot, 
on that , application, be granted to his legal 
sepresentative. M Gu^am Mouidkkn v. Aiiamap- 
WnivA Bi^GAM, JO D. W. .-M; (1022) M. . N. 

810; 44 M. J., J. 00; (10^3) A. 1, R. (M ) 200; 2 

M D. T. i 02; 24 Ck. L. j 2 ; 40 1\L 88 49 

1 - S. 195— SaflcUon lo prosecute — Deputy 

J ahitfua/'^ , whether Lourt’*- - Document, Jurged, 
produced before Deputy Tahsildar — Sanction, whe^ 
they necessary, 

A Deputy Tahsildar is a Revenue Court, and 
the sanction of that Court is necessary for parties 
to proceedings beloxe him to be proceeded against 
with reference to a forged document filed before 
that Court, even though the inquiry in those 
proceeduigs was conducted through the Revenue 
Inspector. M Mattan ^hinna Viraiaii In re, 10 
I*. W. 534; (i«23j A. I. R. (M. j 67: 24 Ck. D. J . 1 5 63 

s. 195 — Sanction to prosecute— Proceeding 

tn contemplation before Criminal Court — False 
evidence, abetment of — Prosecution — Sanction, 
whether necessary— Pleader for accused, prosecu- 
tion of, while proceedings pending, advisability of. 
Where a person instigates certain otliers to 
give false evidence in a criminal proceeding 
which 16 about to come before a Magistrate and 
<^es in fact coaie before that Magistrate, sanc- 
tion, under section 195 of thi Criminal Procedure 
Code, is necessary before a Court can take cogniz- 
aacc of a ^omplaiiA against that person of the of- 
fence of having abetted the giv^g of fa^ evidence. 
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The prosecution of a I’leader defi’iidinj; an uceiis- 
ed person for abetment of the giving of fu se 
evidence while the trial is pending, and 
before the evidence of the witnesses who are said 
to Jiave been instigated to give iaise evidcnee 
has been appreciated by tlu‘ Court, i'^ inadvi*^' bit*. 
If .such a prosecution is to be started it o!:ght to 
be started after the priiieipal proreeding. in rela- 
tion to which the olleiKc is .said to bav:j bein 
committed, has terjiiiiiated. B ^ OJ.o K -\M- 
CII ANOKA JosiTi, in /e, 24 lioM b K ’ ^4 

Cu J, J 1 71 : ( J 02 ^ I A. I. R (B ; I'*'; 623 

- — 8 195 -Sanction to prosecute— Sanction 

whether rcstrieitd 10 pat tutdar individual, 

A sanction for 2"»ro.secution given a Court 

under section J95, Criiiiiiial Pioieduie Code, 
is no^ a personal privilege granteil to a petitioner 
but a decision that the ease is one suitable for 
magisterial investigation, and, tlieielore, a .sanction 
for jirosecut.on Hoes not la]) sc on the death of llie 
person wdio obtained it. 

Once a sanction is given by competent authority, 
there is nothing in .section 105, Criminal Pioeediiie 
Code, lo restrict the saiution to the particular 
individual to wlioin it i.s gianted. L 
SiNGin* liMVitKoR, '1^)22! A I R lb) 221, 24 Cr 
D. J.i >'5 601 

‘ - BS. 195, 439 Order revoking saneiiun 

to prosecute -ket'iston Sanction, gtant of - Pun- 
ciples underlying 

An order revoking a sanction to }»ic'seciitc might 
be treated, in effect, as an order refusing lo vraiit 
the sanction and, whetlier section 105 (o) or 
section 439 of the Criminal I’rocedure Code is 
applied, the propriety of the order revoking the 
sanction or refusing to grant it can be considered 
by a High Court in revision. 

The power to grant sanction under .section 195 
of the Criminal Procedure Code is ineliidetl among 
the powers which can be exercised in revision under 
lection 439 of the Code; and if this pow er can be 
exercised 111 a proceeding arising out of a trial in 
any of the lower Courts, it can also be exercised 
for discharging an order made by a bubordiuale 
Court revoking the sanction granted by a Try- 
ing Magistrate. 

No one should be permitted to use the penal 
law to satisfy his own private ends or personal 
spite; and if there is a prima facie grotmd for think- 
ing that a charge is jirompted by improper mo- 
tives and is false and vexatious, the ncce.ssary 
elements to justify the grant of a sanction to 
i^rosecute are made out. 

A sanction to prosecute granted by the Trial 
Court aganist a person instituting criminal pro- 
ceedings ought not to be lightly set aside 
because of the mere existence of a possibility of 
the charge and the evidence adduced in support 
of it being true. 0 Brij Kumar v. Manna DAiy 
MlSRA, A. J. R. (O.) 18; 25 O. C. 133; 9 O. 

D. J oo2;24Cr R J. 217 ‘ 681 

S. 196 offences under—Sanction to 

prosecute — Abetment of offence — General sane* 
tioH to prosecute, whether sufficient, 

A Court taking cognizance of any of the 
offences mentcoued in section 195 ( 5 ) of tlie CiJmi* 
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nal Procedure Code, when that offence has been 
committed in, or in relation to, any proceeding m 
m any Court, or a Court taking cognizance ot a 
conspiracy to coininit siu'h an offence, or of 
abetment, or attempt to commit such an offence, 
cannot do so unless sanction has been given not 
only to the factum but to cover the rase of each 
person who is charged with having committed it» 
A Kam lUr.AS 7;. J^ACiiMi Narain, 20 a. 1 } i. > 4 ; 
(192 j) A I. R. (A.) S4 ; A. 1^0 ; 2.\ Cr. ly. J. 
220 684 

S. 195 (6) Sanction to prosecute Pen )d 

of sanction, cxiens'>.()n of —High Coup, jnns(/tc- 
iwn of - Rcvocatitjn <^f sanction, application for 
— Ptoccrdings in pursuant' of sanction^ wh'ihcy 
barred. 

The period of six months referred to in sub- 
section (b) of section 193 of the Code of Criminal 
Procedure begins to run from the date on which 
the sanction to prosecute is given by the Court 
to which the application for sanction was made. 

The words used in sub-secUou (o) of section 
195 of the Code of Criminal Procedure are wide 
enough to give the High Court jurisdiction to 
extend the time mentioned in that sub-.section 
though the period of six months has expired and 
the sanction is no longer in torce. 

The High Coiari^ when considering an appli- 
cation for extension of the period of sanction . 
ought to be very caretul not to extend the lime 
unless it ivS clearly shown that “good cause” 
for extending the time exists within the meaning 
of the section. 

An application for the revocation of sanction 
is no bar to the institution by the complainant 
of proceedings in pursuance of the sanction. 

Where such proceedings are insli luted, it is 
open to the Court to stay them pending llic deci- 


sion of the application for revocation. C U VM 
S\RAN SIXC.II 7 '. CllAXDR v MoTirx S.uiA, 24 Ck 
L J . 04 222 

- - -- s. 195 ^6j, Sancl:on to Prfsccidc - 

Old:} (J ungic fudge of High Court A phi at 

to Jicuch if i'ic''. 


I'or the pm pose of section H/5, sub-.se?tioii (o) 
Criminal I^roeedure Code, a J udge .«i;itting on the 
Original Side i.« subordinate to the Bench hearing 
appeals from him. 

An appeal lies to a Division Bench of the Appel- 
late Side hearing appeals troni the Original Side of 
the High Court, Madras, from an order of a Single 
Judge sitting on the Original Side giving, 
•under section 195, Criminal l^rocedure Code, sanc- 
tion for prosecution for an offence committed in 
relation to proceedings before him. 

Vet Schwabe, C. ./.-An order granting sanction 
is made in the exercise of criminal jurisdiction and 
is not a judgment within the meaning of clause 15 
of the lyctters ratciit 

The expres.sion “ that is to say ” in section 195 
clause {a), is not compreheUvsive but is ouly illustra- 
tive and to some extent limits the effect of the pre- 
ceding words. The correct construction of the sec- 
tion is that power to revoke sanction is granted to 
a Court which ordinarily hears appeals from the 
aauctioning Court, and where there are two Courts 
having the function of heating appeals, or where 


there is no Court, po^ver to revoke is given to that 
Court to which the sanctioning Court is subordi- 
nate. 

Per Contis- Troiivr, /. The expression “that 
is to s.ay” in section 195, sub-section (7), means “in 
particular.” M Mt^xiswami Mpdauar v, Ra.ta- 
raTNam Piu.Ai, 10 b. W p>5. 43 M Iv J. 375; 
(1922) M. W. N. 3t)4, 31 M. B. T. 287, 24 Cr. B. J, 
7 « 126 

s. 196 - Evidence Act ss. 78, 

yo, application oj — Sanction to prosecute signed 
Joy ChijJ Secretary, if evidence of authority of 
Local ’Government — Presumption -- Magistrefts 
initiating proceedings, if disytualified to receive 
complaint. 

A letter issued from the office of the Chief Sec- 
retary to the Govcnimcnt conveying sanction, 
under section 196, Criminal Procetlura Code, to 
a prosecution under section 294 A of the Penal 
Code, which is not signed by the Cliicf Secretary, 
but by some other f>fficer on hi.s behalf is no legal 
proof that the Bocal Government has ordered 
or auUiorised the prosecution. The capacity 
of the Chief Secretary in such a case being that 
of a delegate of the head of the Bocal Government, 
the order could not be certified on his behalf. 
Jn such a case the order must be proved according 
to the provisions of section 78 of the BJvidence 
Act. 

There is no bar to a Magistrate receiving a 
complaint by reasf)ii of the fact that he sub- 
mitted a report to Government for the purpose 
of obtaining the sanction required under sectioa 
196 of the Criminal Procedure Code. CMaiiam- 
MAD OZITTUBVII 7 '. Hlt'NI MaDIIAB ClIOWPllURY, 26 
C, W. N. 878; 36 C. B. J . 180; (1922) A 1 . K. 
yC.) 298; 24 Cr. B. j. in; 5 ') . 239 

— g. 197 , order unler, natn'c Re isons, 

wheitur snould B re nfd'u-- Sotii • to ttnSfd 
unni ( esSi^ry 

An order of sanction under sactiou 197 0/ tfic 
Criiii’iial Procedure Code is more of the nature 
uf an executive linn a judicial order, and a Magis- 
trate is not bound to record reasons for siicli an 
order, but the order should refer to some distinct 
offence and not be so vague as to make it ob- 
vious that the Magistrate had not come to a 
decision of liisown that reasonable grounds existed 
for the prosecution. 

It is not necessary that the accused 8hoi\ld have 
notice before sanction is grstitcd under seetion 
197, Criminal Procedure Code. M KA*:ARr.,A 
Oiinna CiiKNdrayya V . Maddukkuki Sudbara. 
YITDU. 17 B. w. 22O; (192 0 : M. W. N 77, 24 Cr, 
B. J. ii<>; (1^23) A. 1 . R. (M.) 338 244 

gg. 1^, 345 , 439 —ProsecuHoH under j. 

498, Penal Code— Complaint by agent ef absent 
husband -Competency of agent to eompound 
offence - AcAuiltal on composition by agent-^ 
Subsequent complaint by husband, whether main- 
tainable— Revision— Orcletr ef acquittai^Mis- 
carriage of justice. 

An agent prosecuting under the powers granted 
by section 199 of the Criminal Procedure Code 
for the alleged abduction of another person’s 
wife undc' section 498 of the Penal Code, Is not 
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legally competent to compound the case under 
section 345 of the' Criminal Procedure Code on 
behalf of the husband, whose interests would 
not be nflected by the composition ; and an order 
of acquiitai based on such a composition is not 
justified. 

Where, therefore, during the absence of a 
husband in jail his wife was enticed away, and 
his aunt instituted a complaint under section 40S 
of the Penal Code, but, subsequently, before the 
framing of a charge, withdrew it, whereupon 
the Magistrate, acting under section 345 of the 
Criminal Procedure Code, acquitted the accused: 

Held, that the aunt of the husband was not 
competent to compound the ollencc ; that the 
order of acquittal was not justified; and that 
the husband on release frotn jail was entitled to 
institute a complaint against the same accused 
and to have that complaint adjudicated upon. 

The High Court will, in revision, irterfere to 
set aside an order of acquittal which is illegal, 
having been passed on a composition wdiich vms 
invalid. Pesh. Harnam SiN<iH v. Sain Dass, 24 
Cr. L. J. 120 248 

• — S. W^ — lHschavde of some aciused ' 

lit osofjs flat recorded iefore evd of tri^J of others 
•— Irregularity 

Where, during the course of a trial of several 
accused, some of them arc discharged by the Magis- 
trate, the discharge is not illegal merely because 
the reasons for discharge are not recorded till the 
end of the trial. 

Per Krishnan, J . — A Magistrate is not bound 
to frame a charge of dacoity merely because there 
is evidence, if he thought that portions of that 
evidence essential for such a charge were not reli- 
able. He has a discretion to weigh the evidence 
and discredit it when it i.s unticceptablc. M 
Karamban, In re, 13 h. W. 352; (1022) M. W N. 
32^; (ig22) A I. K. I'M.) 10'. 24 Cr. J. 21.0 377 

— S. 226 Sessions Court, power of, to frame 

additional c harge. 

It is on the facts divsclosed by the Magisterial 
inquiry, rmd on tho.se facts alone, that any action 
under section 220 of the Criminal J’rocedure Code 
can be taken by the Sessions Judge. 

W’liere the facts appearing in the Magisterial 
oiiqniry warrant the framing of a charge onr'tted 
by the Committing Magistrate, the Sessions Court 
has the power to add the charge so omitted. L 
MuivA SiNr.n V, ICmpkuor, 24 Cr. h. J. 177 593 

SS. 238 > 2 "^^— Charge ~ More than one 

distinct ojfencc in eluded— Cf/fences arising out 
of same transaction — Trial, whether vitiated. 

A charge which relates to more than one distinct 
offence, is a bad charge under the law. But 
where in a trial the distinct offences included in the 
charge were one series of acts so connected together 
as to farm the same transaction, and the accused 
could have been charged with, and tried at one 
trial for, each such offence, the fact that the charge 
contravened the law, would not vitiate the trial 
C RADHA NaTJI V, i^MPKROR, 36 C. L J.I4Q' 
(1922) A. I. R. (C.) 573'; 24 Ch. I,. J. 72; 50 e 94 
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— 8S. 286 , 289 — Gang taking part in several 

dacoities — Same object — Joint trial of offences 
and persons. 

Where a gang of dacoits assemble on a public 
highway and commit several acts of dacoity, 
each act of crime is committed in pursuance of 
the same object, it being immaterial whether all 
the members of the gang took an active pare in 
each dacoity, or whether as many as five of them 
took an active part in any one dacoitv. A Ram 
Parshad Empkror, .oA. L. J. 926; (1923^ A. 
I. R. (A.) M7; 24 Cr. h. J . 133 ‘ 505 

— g. 236 . See ChargKvS, misjoindkr ov 

214 

s. 239 — Joint trial — Prosecution, duty 

of —Dacoity and dishonest possession of prop- 
erty stolen — J pint (rial, whether permissible. 

A separate trial being the rule and a joint trial 
the exception, it i.s always for the prosecution to 
justify a joint trial. 

Wli^re the evidence establishes an offence of 
dacoity and two offences of dishonest possession 
of stolen property knowing it to have been stolen 
in the commission of dacoity, all the offences must 
be l eld to have been committed in the same trans- 
action, and a joint trial of the several ]5ersons 
participating in such offences is permissible under 
the provisions of section 239 of the Criminal Pro- 
cedure Code. A liiTROA Prasad Kmpkror, 20 
A. B. J. 981; (192O A. I K. (A ) i2f): 24 Cr. L. J. 
149: 45 A. 223 601 

S. 239 — Public Gambling Act (III of 

1867), SS. 3, 4, offences under— Same iransa tion. 
The offence of keeping a common gamin.;- 1 oiise 
ami the offence of using it as such arc offences c( m- 
mitted in the same transaction. The trial, there- 
fore, of the owner or keeper of a comm gaming- 
house under section 3 of the Public Gambling Act, 
together with the trial of persons found gaming, 
or present for the ]mrposc of gaming in such lion fie 
under section 4 of that Ac t in t ne trial is not illegal. 
A CUnicshi Bad v . Hmpkror, 20 A. h . J.g67; 
(192 ]) A I . R. (A ) 88 ; 2 I Cr. B j . 155 '607 

— S. 247 — fi,ved for jndgyneni — Com- 

pLiinant not direUed to he present — Absence of 
complatnam — Order 0} actjutUal, whether legal. 
Where on the conrJiision of a trial the case is 
adjourned to a .sub.seqieut date for delivery of 
judgment, without an cxpicss direction to the 
complainant to appear on the adjourned date, 
and the complainant fails to appear, the 
Magistrate is not justified in acquitting tiie 
accused under section 247 of the Ctiminal Pk cc- 
cedure Code as that section is not applicable 
after thn he irmg of a cijse is con'’1udfi1. N 
pkrort;. Jangusingh, 24 Cr. B. J. 205 ;i 9 N. B. 
R. 48. (1023) AIR. (N.) 158 669 

s. 250 — Witnesses of complainant not ex» 

amined — Order directing payment of compema* 
tion, legality of. 

Though compensation under section 250 of the 
Criminal Procedure Code can be awarded in ex- 
ceptional cases before all the evidence for the com- 
plainant has been recorded, when there are wit- 
nesses present whom the complainant wishes to 
produce, the Magistrate shoidd examine theta 
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before passing an order awarding compensation. 

L Dewa Singh ly. Emperor, (1923) A. L R. (L.) 
194; 24 Cr. h. J. 251 706 

gg. 260 , 107 — Application to take security 

rejected — Order for compensation, whether can be 
made, 

A person whose application for security for keep- 
ing the peace, under section 107, Criminal Pro- 
cedure Code, is rejected, canuot be ordered to pay 
compensation under section 250 of the Code. A 
Ram Badan Singh v, Janki, 21 A. L. J.207, 
(1923) A 1 . R. (A.) 332; 24 Cr. h. J. 228 692 

— — SB, 266 , 537 , (a) — Warrant-case — Accused, 

right of, to state his case before and after framing 
of charge— Irregularity, 

Where in a warrant-case the accused is examined 
only before the charge is framed, and not also after 
the prosecution witnesses have been re-called for 
further cross-examination under section 256 of the 
Criminal Procedure Code, the procedure cannot be 
regarded as a mere error, omission or irregularity 
such as is contemplated in section 537 (a) of that 
Code, because the accused is entitled to an oppor- 
tunity of stating his case botli before and after the 
charge is framed. M Marruda MaThu Vannian, 
In Yt , ib h W. 420; ^3 M. I/, j . 402; (1922) M. W. 
N, 601; 4^ M. 820; (IW22) A. J. R, (M.) 312: 24 Cr. 

J i2-j 262 

— s. 260 Summary procedure, adoption 

of, in middle of regular trial —Prejudice to 
accused, 

A Magistrate cannot, to the prejudice of the 
accused, change his procedure in the middle of a 
trial. Consequently, a Magistrate cannot, after 
examining the prosecution witnesses-in-chicf in 
the regular manner, change his procedure to that 
allowed for summary trials, if such procedure 
prejudices the accused. C (dciSTo Bkiiary BaStt 
V . Raistom Das DknrK, 2() C, W. N. 831; 37 C D. 
J. 105; (i()2 0 A. 1 . R. /c ) 103*. 2iCR. Jy J. 157 

509 

ss. 263 , 370 , 441 431, s:ope and 

effect ef - Presidency Magistrate -Reasons for 
conviction^ omission to record - Grave irregularity 
— High Courts when will interfere. 

Section 441 of the Criminal Procedure Code mere- 
ly allows a Presidency Magistrate to supplement 
the reasons which have already been stated, under 
sectkns 203 and 370. for convicting an accused 
person. The effect of the section is not to abro- 
gate the terms of section 263 or section 370, and 
the omission to record reasons is a grave irregularity 
vfhich, in most cases, would be .suliicient to warrant 
interference by the High Court. But where the 
reports submitted under section 441 of the Code 
contain good grounds for the decision, they may 
be considered as setting forth the reasons for the 
conviction, and if no substantial failure of justice 
has resulted, the High Court will not interfere, 
M dervish Hu .ss AIN, Inre,L 7 L.W. 18; 44 M. 
E. J. 84; (1223) A. 1 . R. (M.) 183; 32 M, Iv. T. 
100; 24 Cr. Iv j 84; 46 M 253 212 

■ 8. 842 — Examination of accused-^Proper 

time Omission to examine at the proper stage — 
Illegality or irregularidyn 


Criminal Frooedore Oode^ontd, 

The duty of a Magistrate to examine an accused 
under section 342 of the Code of Criminal Procedure 
arises when the witnesses for the prosecution have 
been examined, cross-examined and re-examined. 

The fact that an accused person pleads not 
guilty and promises to file a written statement, 
docs not in any way exonerate or exempt the 
Court from exatuining him at a later stage as 
required by section 342. 

A mere disenssion between the Magistrate and the 
Counsel for the defence as to the number and nature 
of the witnesses to be examined on behalf of the de* 
fence is not a compliance with the provisions of the 
section, as it is necessary that the accused should b 2 
brought face to face solemnly with an opportunity 
given to him to make a statement in order that 
the Court may have the advantage of hearing his 
defence, if he is willing to make one, with his own 
lips. 

To ask an accused for his defence before he 
has the whole of the prosecution evidence in front 
of him, is not a compliance with the section, 
A trial becomes illegal from the moment when, 
without compliance with section 342 of the 
Criminal Procedure Code, the Magistrate calls upon 
the accused to enter on hi.s defence. C Promotiia 
Nath Mukhopadhya v . Emperor, 27 C. W N. 
389; (1923) A. I. R. (C.) 470; 24 Cr. ly. J. 248 792 

S. 842 — Omission to examine accused^ 

effect of. 

A Magistrate is bound, under section 342 of the 
Code of Criminal Procedure, to question an accused 
after all the witnesses for the prosecution have been 
examined. 

Therefore if a witness is examined after question- 
ing the accused and the accused is not questioned 
again after the examination of that witness, his 
conviction is illegal. C Guezaki Imv. Emperor, 
49 C. 1075; 24 Cr. h. J. 3: {1923) A. I. R. (C.^ i()4 

61 

ss. 342 , 637 — Examination of prosecution 

witness ajter statement of accused— Irregularity, 
whether curable. 

An error which in no way prejudices a per.«on 
convicted and is not fatal to the validity of the 
decision and is concerned with the proceedings, 
rather than the mode of trial may be condoned 
under the provisions of section 537 of the Cri- 
minal Procedure Code. 

The cxaminaliou of a wiUicss for the prosecu- 
tion after recording the statement of the accused 
is an error, but if the case has been decided correct- 
ly on the merits, the error in no way affects the 
result so as to vitiate the trial. A Bechu 
Chaube zj. Emperor, 20 A D. J.874; (1923) A. 
I. R. (A.) 8i; 24 Cr. h. J. 67; 45 A. 124 ' II5 

g, 842 ( 1 ) — Examination of accused—- 

Provisions whether mandatory. 

The provisions of section 342 (i) of the Code of 
Criminal Procedure are mandatory and the time 
at which the Court shall question the accused 
generally on tbe case is after the witnesses for the 
prosecution have been examined, cross-examined 
and re-examined, that is, after the prosecution 
case is completed and before the accused is called 
on for his defence. 
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Obiter dicta. — To take the depositions in on 
case and have them copied and used in another 
case, is, generally speaking, not a course which 
shotdd be adopted in trials of criminal cases. 

A Magistrate who undertakes the trial of a 
criminal case, and who also hears the witnesses 
give their evidence should, if possible, finish the 
case himself. C Mazahar Au v. Empkror, 36 C. 
ly. J; 417: 27 C. W. N. 99; 24 Cr. 1 v. J. 198 ; 
(1923) A I. R. (C.) 196; 5<5 C. 223 662 

g, 350 iXy-'^foceeding in warrant-case 

before charge — Enquiry or trial, 

A proceeding in a warrant-case before a charge 
is framed is merely an inquiry and not a trial and 
section 350 (i) of the Criminal Procedure Code 
is applicable to such a case. M Ramanathan 
CIIISTXIAR, In re, 17 ly. W. 412; 32 M. L. T. 217; 
24 Cr. ly. J. 192 608 

S. 864 — A caused t examination of— Evi- 
dence elicited by putting leading question— Value, 
Where the examination of an accused is not 
such as is contemplated by the Criminal Proce- 
dure Code but is really a cross-examination 
it should be left out of consideration. 

No value should be attached to eviden e 
elicited by the prosecution by putting a lead- 
Ing question to its witness. Pat Niru Biiagat v. 
Empi^kor, I Pat.. 630; (192,) A. I. R. (Pat.) 582; 
4 P. ly. T. 70; 24 Cr. ly. J. 91 219 

g, 367 , scope of — Defective judgment. 

All that section 367 of the Criminal Prodedure 
Code requires is, that the point for determination 
should be stated, the decision thereon and the 
rea.sons for the decision. It cannot be assumed 
that, because a Magistrate has not referred to the 
oral evidence, but has drawn inferences from docu- 
ments and from probabilities, therefore, he has not 
considered the evidence; if he give.*? strong and 
legal reasons for his conclusions, it cannot bo 
said that his judgment is defective. Pat Ditrga 
S iNGii v. Emprror, 24 Cr. ly J. iSi 597 

gg, 367 , b^ 7 — 2 'rying Magistrate unable 

to come to Court— Judgment written and signed 
by such Magistrate pronounced by another Ma 
gistrate— Irregularity. 

Where a Magistrate after finishing the trial of a 
case, but before delivering the judgment, is phy- 
sically incapacitated to come to Court, and, there- 
fore, writes and signs his judgment and sends it 
to be delivered by another Magistrate, who delivers 
it, the wrong procedure thus adopted is a mere 
irregularity and is completely covered by section 
537 of the Criminal Procedure Code. 

Obiter.— (i) Where a Magistrate is so hoarse 
as not to be able to pronounce his judgment per- 
sonally, and asks some one to read it out in his pre- 
sence, that is a compliance with section 367, Cri- 
minal Procedure Code. 

(2) If a Magistrate reads his judgment into a 
Gramophone and then sends it for reproduction 
in the Court that would be a compliance with the 
letter of the law (section 367, Criminal Procedure 
Code). 

(3) The maxim facii per alium^ facit per 

6 e*^ (he who does a thmg by the agency of another 
does it himself)^ where a Magistrate who is 
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himself unable to come to Court writes and signs 
his judgment in a criminal case and gets it pro- 
nounced hy another Magistrate. A Nur Muham- 
mad Kuan v. EmpRror, 21 A. ly. J. 137; 24 Cr, ly. 
J.i73;(i923^ A.l. R. (A.) 276 526 

— — — -ss. 869 , 520 — Conviction for theft set 
aside on appeal — Property not restored to accused 
— Omission accidental — Subsequent order for 
restoration, validity of. 

Where in setting aside a conviction for theft, an 
Appellate Court omits to pass orders under section 
520 of the Criminal Procedure Code for restoration 
of the property taken from the accused, if the omis- 
sion is accidental, it can be subsequently corrected 
under section 369 of the Code. M Subba Raidu, 
In re, 15 ly. W. 664; 43 M. ly. J. 87; (1922) M. W. 
N. 494; (1922) A. 1 . R. (M.) 329; 31 M. ly. T. 

367; 24 Cr ly. J. 159 611 

— — ss. 407 , — Court of Appeal Sub- Divi- 
sional Magistrate hearing appeals, competertcy of, 
to make order under s, 520, 

A Sub- Divisional Magistrate who hears appeal 
under section 407 of the Criminal Procedure Code 
is a Court of Appeal within the meaning of section 
520, and is competent to pass orders on an appli- 
cation made under that section for the dispo.sal 
of the property concerned in the case, treating 
such application as part of the proceedings in the 
appeal. But before disposing of such an appli- 
cation, notice thereof should be given to the 
complainant, unless there is good reason for dis- 
pensing with such notice. M Arunachai;a Thkvan 
V. VEl.IyACHAMI TIIEVAN, 44 M ly. J. 56; 1 7 ly, w. 
462; 32 M. Jy. T. 104; 24 Cr. ly* J. 162; (1923) 
A. 1 . R. (M.) 324 ; 46 M. 162 514 

SS. 428 , 489 ““ appeal heard in the absence 

of Counsel — Revision, whether competent, 

A High Court has no power; under section 439 
of the Criminal Procedure Code, to set aside the 
judgment of a Court below merely upon the 
ground that the Counsel on behalf of the peti- 
tioner was prevented from being present in Court 
in time and therefore, could not be heard. Pat 
OiyAYAT Khan v\ Emperor, i Pat. 589; (1922) 
A. I. R.^Pat.) 587; 4 P. ly. T, 98; Cr. ly. J. 1 18 

246 

s. 428 ( 1 ) (d ) — Order excusing delay wh:^ 

thcr consequential or incidental order. 

An Appellate Court cannot excuse the de- 
lay in presenting an appeal, under section 423 
(i) [d), Criminal Procedure Code, as an order 
excusing the delay is neither a consequential nor 
an incidental order. 

Any power conferred by section 423 can be 
used only after the stage at which section 423 
becomes applicable to the proceedings has been 
reached. Therefore, the application of the sec- 
tion is legitimate only after the preliminary 
stage indicated in sections 421 and 422 has been 
passed; that is, after the appeal has been admitted 
and after the notice referred to in the latter 
section has been given. M Mxttor Moioeen 
HaJEE, J»rs, 43 M. L. j. 561; 16 h, W. 764} 
(1923) A. I. R. (M.) 95; 24 Cr. ly. j. 89 917 

— " 8 . 436 ^ proceedings under— Penan comiot* 

ed not contesting propriety qf conviction. 
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Undet the very extensive pov^ers contained in 
section 435 of the Criminal Procedure Code, the 
High Court can call for and examine the record 
of proceedings if the necessity for so doing has been 
brought to its notice in any manner, and it is 
satisfied that there are a priori groundis for appre- 
hending a miscarriage of justice, but it should be 
loath to interfere on behalf of a person convicted 
in a criminal case, if that person is an adult 
of ordinary intelligence when that person himself 
in no way contests the propriety of his conviction. 

A Narain Prasad V. I^mperor. 20 A. L. J. 90 
(1923) A. I. R. (A.'^ 85; 24 Cr. It, J. 115; 45 

248 

8. 485 ^Revhion competent to lower Court 

— Hi^h Court, whether should entertain applica- 
tion. 

Where an application can bo made in revision to 
a lower Court, the High Court should not, under 
ordinary circunistanccs, entertain an up])licaUou 
In revision, unless an application has already been 
made to the lower Court. 0 Sat Narain Singh 
V. Emperor, 25 o. C. 37; 24 Cr. E. ] . 257 ; 9 <>• h* 
J, 280 ; (1922) A. 1 . R. (().) 147 995 

88. 485 , 489 — J fquitt d, order of — Rev^ • 

sioti, powers oj High Court in. 

The High Court has power to interfere, in re- 
vision, with orders of acquittal, sections 435 and 
439, Criminal Procedure Code, placing no such res- 
triction. Such powers are not ordinarily exercised 
at the instance of private parties, save in exception- 
al cases involving important questions of law or 
relating to the personal status of particular com- 
munities. M Narantakath Avueeau V. Parak. 
KAI. Mammu, (1922) M. W. N. 662; 10 h. W. 6261 
43 M. h. J. 063. {1923) A, 1 R. (M.)i7i;45M. 
9^6; 24 Cr. E. j. X7 65 

— g, 467 — Further enquiry — Sufficient 

ground — Notice. 

The mere fact that the District Magistrate does 
not agree with the decision of the Trying Court 
is not a su£6.cient ground for ordering a further 
enquiry under section 437^ Criminal Procedure 
Code, nor should action be taken under this section 
without giving notice to the accused. A Umrao 
Khan v, Emperor, 21 A. E. J. 1941 24 Cr. E. J. 
184 600 

— — 8* Wl -‘Magistrate finding no case estah^ 
lished--^ District Magistrate disagreeing with find* 
ing — Further enquiry, whether should he ordered. 
Where a Magistrate after proper enquiry finds 
that there is no case established against an accused 
erson, the mere fact that the District Magistrate 
oes not agree with that opinion is no reason for 
directing further enquiry under section 437 of the 
Criminal Procedure Code, especially where there is 
no suggestion that any further evidence is avail- 
able, or should be taken. A Udai Ra J Singh v, 
Emperor, 44 a, 691; (19*2) A. I. R, (A.) 429; 24 
Cr.E. J. 175 628 

: — g. 437^ proceedings under — Accused, whe- 
ther entitled to notice — Member of Frontier Con- 
stabulary, whether Police Officer — Admission 
made to such officer, relevancy of. 

Although section 437 of the Criminal Procedure 
Codedoes not specifically mention that notice must 
be issued to the accused to show cause why a freth 
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inquiry should not be ordered, yet such notic4 
is proper. The mere omission to issue such notice' 
however, would not vitiate a trial following upon 
an order under section 437, unless the accused can 
be shown to have been prejudiced by the fact of 
not having been given an opportunity of being 
heard in the proceedings under that section. 

A member of the Frontier Constabulary is, for 
the purposes of sections 25 and 26 of the Evidence 
Act, a Police Officer, and an admission made to 
him, and not in the presence of a Magistrate, by 
an accused person cannot be proved against the 
latter. Pesh. Khwaja Hassan v. Emperor, 24 
Cr. L. j. 13b 860 

8. 489 — Revision against acqmtial — Non- 

compoundable case — Compromise — Acquittal order 
passed without consideration of evidence — Interfcr* 
ence in revision on application of private party* 
As a rule an interference is not made in revision 
with an order of acquittal on the application of a 
piivate paity except where such interference is 
imperatively demanded in the interests of public 
justice or where the procedure adopted i.s so irre- 
gular or illegal as to vitiate the whole trial. 
Therefore, if in a non-compoundalde case, insti- 
tuted ou a private complaint, after completion of 
the prosecution evidence and the framing of the 
charge, the parties file a compromise stating that 
they have settled all their dillerence.s and have no 
further dispute left requiring determination, and 
upon this the TryiiigMagistrnle acquits the accused 
without an appreci-itioh of the evidence and a 
consideration of the merits of the case, there is a 
pateut error or irregularity which justifies inter- 
ference in revision with the order of acquittal, 
0 Zahir-xtd-din V. Nasir-ud-din, 24 Cr, E. J. 
186 602 

8. 489 — widow— Charge^ setting aside 

of, 

A High Court has the power to set a.side in 
revision an order of a Magisixate charging an accus- 
ed person with an offence, but it shomd exercise 
that power only in very exceptional cases L. 
BuTa Singh i>. Emperor, 5 E. E. J, 36; 24 Cr, 
E. J. 118; (1923) A. I. R. (E) 278 246 

8, 489 --ru;o counter-cases of rioting--- 

Stay of proceedings in one before disposal of 
other, whether proper. 

Proceedings in one of two coimter-cases of 
rioting arising out of thesame occurrence cannot 
be stayed merely on the ground that the prosecu- 
tion vritnesses in one case if examined as wit- 
nesses before the trial of the other case, in which 
tiiey axe the accused, will be seriou^ prejudiced 
in their defence, nor can proceedings in one of 
such cases be stayed on the ground that after 
the disposal of that case it may not be necessary 
to try the counter-case. C Rajbndra Nath 
Ghose V, Amrita Eae Chakarvarm, 24 Cr. E, J, 
233 

8.440 — Applicant released on bail — 

Disappearance of applicant— R^ht to be heard, 

A person who applies for revision to the 
Court and on being released on bail disappears 
and is not to be found, is not entitled to be heard 
through his Pleader, and the l&jli C^urt may 
refuse to proceed with his applffatioti, A 
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Narain Prasad v. Emprror, (1923) A. I. R. (A.) 
'327; 24 Cr. L. J. 240 704 

88. 470 f 471 ( 1 ) -‘ Acquittal on ground of 

lunacy — Duty of Court — Proper otacr — Sub- 
sequent sanity of accused, whether concirn of 
Court, 

When an accused person is acquitted on the 
ground of lunacy, it is the duty of the Court to 
decide whether or not, at the time the act con- 
stituting the ofEence was committed, the accused 
was capable of understanding the nature of his 
act, and if the Court is satisfied that he was not, 
an absolute duty is imposed on it to make an order 
to declare him to be a criminal lunatic within the 
meaning of Act IV of 1912, and direct him to be 
kept in safe custody, even if he is not of unsoimd 
mind on the date of his acquittal, inasmuch as 
the fact that he has become comparatively well 
or sane is not a matter which concerns the Court. 
A Anandip. Emperor, (1923) A I. R. (A.) 3271 
45 A* 329; 24 Cr. h. J. 225 689 

S. 476 , application of— Committed before 

it,** meaning of 

The words " committed before if in section 476 
of the Code of Criminal Procedure are qualified by 
the words ** in the course of a judicial proceed- 
ing.* 

Where an application for the return of a docu- 
ment is made after the suit in which the docu- 
ment was filed has been finally disposed of and 
there is nothing pending before the Court, the 
latter has no jurisdiction to take action under 
section 476 of the Criminal Procedure Code, if 
the signatures on the application turn out to be 
forged. C CnujA Nanda KaU Mixter v. Emperor, 
a6 C. W. N, 660; 24 Cr. Ii. J. 201 666 

— , 8, 476 — Court whether includes succes- 


sor. 

The word " Court ’* in section 476 of the Criminal 
Procedure Code includes the successor of a Judge 
before whom the alleged offence was committed or 
to whose notice the commission of it was brought 
in the course of a judicial proceeding. LKhan 
Muhammad v. Emperor, 24 Cr. E. J. ido; 4 L. 58 

596 

B. 476 — Direction for prosecution under 


s. 199, Penal Code — Assignments of perjury, 
whether necessary — Sanction to prosecute — Revision 

High Court* s power to set aside sanction. 

An order directing, under section 476, Criminal 
Procedure Code, the prosecution of a person imder 
section 199, Indian Penal Code, is bad if it does 
not contain the assignments of perjury, inasmuch 
as the accused is entitled to know the exact words 
which are alleged to have been used by him and 
which are sought to be made the subject of the 
charge under section 199# Indian Penal Code. 

If on the facts of a case the High Court is of 
opinion that a prosecution for perjury shall be 
imructuous, it may, in exercise of its revisional 
jurisdiction, set aside the order sanctioning or 
Meeting prosecution. A Abdue Wahid Khan v, 
AbdueeahKhap, 21 A, E. J. 211; 24 Cr. E. J, 
X97J (1933) A, I. R. (A.) 325 661 

i« 494^ Withdrawal aUowed — Suffioiem 

f$a$om recorded^ EaiMon* 


An order allowing a case to be withdrawn under 
section 494, Criminal Procedure Code, is open to 
revision but the High Court will not interfere if 
sufficient reasons are recorded by the Court allow- 
ing the withdrawal. 

In the matter of the withdrawal of a case sec- 
tion 494, Criminal Procedure Code, controls the 
other sections of the Code relating to the trial of 
cases committed to the Sessions Court. C Bepin 
Behari Ghose v. Hari Pada Chose, 24 Cr. E. J. 
5 53 

—s. 494 (a) — Application by Public Pro • 

secutor for withdrawal from prosecution — Duty 
of Court. 

In according or withholding sanction to an applica- 
tion for withdrawal made by the Public Prosecutor 
uuder the provisions of section 4g4 {a) of the Code 
of Criminal J Procedure, the Court acts in a judicial 
capacity, and for such order so judicially made 
the Court must give and record its reasons so that 
the High Court may be iu a position to say whether 
the discretion vested in the Court has been properly 
exercised. C lAciAX Chandra Roy v. Kaeimuddi 
Sardak, 26 C. W. N. 24 Cr. Jy. J. 229 693 

— 517 — Goods, pawned, stolen by paw- 
nor from pawnee — I'ransjvr to third person Jor 
consideration— Conviction for theji — Restoration 
oj goods to pawnee — Further enquiry — Discretion 
of Court. 

If a pawnor removes from the possession of the 
pawnee the articles pawned by him and passes 
them on to a third person for good consideration, 
on pawnor’s conviction of theft the Trial Court is 
justified to direct, iu the exercise of its discretion 
under section 517, Criminal Procedure Code, 
that the stolen articles be returned to the pawnee, 
who was the proper person to recover their pos- 
session because he had a lien on them. 

Newbouldt J , — Barring exceptional oases only 
where an enquiry may be necessary, as a geuered 
rule a Magistrate acting under section 517, Criminal 
Procedure Code, should pass orders according to 
his discretion without making any further enquiry. 

Suhrawardy, J . — An order for the disposal 
of property under section 517, Criminal Procedure 
Code, is in the discretion of the Court, but that 
discretion is to be used judicially, and unless the 
High Court is satisfied that it has not been so used 
it has no right to inteifere with it in revi,‘?ion. G 
Gour Mohan Eaeui v, Bansidhar Byas, 42 Cr. 
E. J. 238 702 

g, 5 g 6 -~ Transfer of case — Grounds for 

transfer. 

It is of paramount importance that persons 
arraigned before the Cour^ should have confi- 
dence in the impartiality of thos: Courts and if 
a person has reasonable cause to apprehend that 
the Court before whom he is being tried is not 
completely free from hards a transfer should be 
directed. 

Where the Public Prosecutor of a District was 
virtually the complainant in a case and the pro- 
ceedings had been instituted under the orders of 
the Additional District Magistrate, who was 
hunsell a witness in the case as was another Magis- 
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trate who wa». rabordinatc to him and the Trying 
Maj^istrate who wa‘‘. on friendly terras with the 
Additional District Majdstrate had shown an 
nndiie desire, to expedite the trial and had refused 
an adjournment when it should have been granted*. 

Held, that the apprehension of the accused 
that he would not obtain a complete, f.air and 
Impartial trial in the District could not under 
♦he circumstances be called tmrcasonable and that 
♦he rase should be transferred to some other Dis- 
tri.'t for trial. L Sard.mu Lai. v. Kmpbror, ^ L 
443; (I9L3) A. 1 R (L.) 264; 24 Cr L. J. 280 1006 

— — 8. 528 — Transfer by District Magistrate — 

No'ice--' Reasons, record cf. 

Although, .strictly speaking, it is net 
necessary to issue notice before transferring a case 
under section 528 of the Criminal Procedure Code, 
the practice is to do so. 

The order of a District Magistrate transferring a 
case under section 528 of the Criminal Procedure 
Code without recording reasons for the transfer is 
bad and is liable to be set aside. L Sard.\r\ v. 
Bmpkror. 24 Cr L J. 1^7: 5 L. L. T. 240; (i<)2 0 
A. I. R. (I, ) ^80 633 

8. 533 — Statement of accused recorded 

in English^ ai'nissihi'ity of - Informality, whe» 
ther curable. 

Where a Magistrate records the statement of 
an accu,sed in English in a narrative form, after 
the Police is removed from the Court-room, and he 
is satisfied that the accused is not tutored by any- 
body and the statement is translated to the ac- 
cused who admits it to be correct and fixes his 
thamb-mark thereto, the statement is admis.sible in 
evidence and any formal defects that might have 
been made in the recording of it are cured by sec- 
tion 533 of the Criminal Procediue Code. A Dko 
D.\TT v.'Empkror, '20 A. L J. 015; (1923) A. I R. 
(A.) 90; 24 Cr. ly. J. C; 45 A, 160 64 

540^Co«i'i witnesses — Prosecution 
witness es cx/min^'d on iniiiai v ' of Court — Stitc- 
of witnjsse^ I 0 be at.tpiid or tejetUd in 
entirety. 

A witness whom the prosecution declines to 
examine and w'lo is exami led by the Court on its 
owa initiative is a witness called by the Court 
within the meaning of section 540, Crimiiul Proce- 
dure Code. 

Whe^e a prosecution witness is, on the appli- 
cation of the Public Prosecutor, called as w tuess 
by the Court, s > that both parties may cross- 
examine him he is not a Court witness properly 
so-called aid his evidence staiils on the sime 
footing ai that of a hostile witness a i I should 
be accepted or rejecte I in toto. C PImpicror i/. 
SAtYKNDRA Kumar Durr Ciiowdiiury, 37 C. L. 
J. 173; 24 Cr. L. j 193; (1923) A. I. R. (C.) 463 

667 

8. 558 — C asc initiated by Municipal 

Commissioner — Trial by Jiench of Honorary 
Mavstrates — Municipal Commissioner member of 
bench ’-•Trial, legality of. 

A Municipal Commissioner invited the attention 
of the Executive Officer of the Committee to the in 
friugement of a Municipal Hye law by the accused. 
The Executive Officer called the attention of the 


Health Officer, who instituted a prosecution against 
the accused. The case was tried and the accused 
convicted by a Bench of Honorary Maj^istrates 
of which that Municipal Commissioned was a 
member : 

Held, that the conviction could not be ouashed 
on the ground that the Municipal ConimUsionet 
was personally interested in the .success of the 
prosecution ivithin the meaning of section 556 of 
the Criminal Procedure Code, or was a party to 
the prosecution in the sense that he had caused 
it to be institute!. A Nanoo v. E.mpRRor, 24 
CR.b.J.i 35 359 

8. 558 — Sessions fudge allowing prosecU’ 

Hon of accused as Insolvency fudge— Competency 
to hear appeal from conviction — Kiiowledge of 
case. 

A Sessions Julge i.s not prohibited in law from 
hearing an appeal from a conviction by a Magistrate 
in a case where, as an Insolvency J udge, he allowed 
the prosecution to proceed. But a Judge may 
object to hearing such a case if he remembers being 
acquainted with it before. A Sri Krishna Sonar 
v. PlMPituoR, 2t A. L. J. 90; 24 Cr. L. J, 114; 
(C923) A. I R. (A.) T93 338 

— g, 553-— Transfer — Prosecution ordered 

bv Cantonment Magistrate acting as Secretary, 
Cantonment Committee-— Advisability of other 
Magistrate to try case. 

Where a prosecution is ordered by a Cantonment 
Magistrate in his capacity as Secretary of the Can- 
tonmeat Committee, it is advisable that the case 
should be tried bv some Magistrate other than the 
Cantonment Magistrate. A Hira LAhv. Emperor, 
20 \. L J. 9CI. (1022) A. [ R. (A.) 528; 24 Cr. 
L J. 12S 256 

— I s, 533^ applicibil-.ty of. See Public 

Ganxbiing Act, 1867 62 

8 . 683 » applicability’ of — '^Misappropria- 

tion,'* m^ihing of—’* Cheating,** meaning of'- 
Pen'll Cot' (Act XLV of i 85 o), ss. 403, 40 
405. 417. trS. 4 i<). 4 *''- „ . ^ 

The word musappropnation in section 562 
of the Criminal Procedure Code covers the offences 
punishable under sections 404 and 405 of the 
Pctial CoJe as well as section 403, and the \^ord 
** clicating ” covers the offences punishable under 
sections 418, 4i9» 420. as well as section 417 of the 
Penal Code. N Emperor a. J iyat^.ai Bhoi, (023) 
A. I R (N ) 158; 21 Cr. L. j. 251 795 

— Alienation — Remote reversioH'^r, whither 
can sui in presence of near collateral. 

Where a male owner who has alienated ancestral 
property has sons living who are not minors, a 
remoter reversioner has no locus standi to challenge 
the alienation unless he can show that the .sons 
have waive! their rights or have consented to 
the alienation or have ooUnded with the alienor. 
L SuUA Sixcii V. CioPAh Singh 841 

Alienation — Sonless proprietor — Rohtak 

TahsH, KolUak District. 

A sonless proprietor of the Rohtak Tahsil of 
the Rohtak District has unrestricted powers of 
alienation in respect of ancestral land. L Ugcau 
Svtnv.Teiat, {1} p A. I. R. (L) 4 E. 113 
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.. Ancestral property — Land acijuiretl hv 

pre^emptioji , 

I.,and acquired ))y pre-emption, even nltlioiigh 
it belonged at one time to an ancestor of the per- 
son vso acquiring it, is not ancestral in tiie bands 
of the latter. LPHriw. DKVaTIa, A. I R. 

(h.) 210 561 

House tenants — Permanent lieht <>f 

icsidence — Iloii {Mardan) — on-payment oj rent 
— Long possession — Presumption — Open as.^i rtion 
of right of permanent residence. 

Ill the village of Hot i, house tenants, who have 
built houses thcm.selves, cannot be cvicled Itom 
those houses by persons who have no other interest 
except ownership of the site. 

AVhere a tenant is not able to show that the house 
occupied by him was built liy his ancestors or re- 
built by himself, the mere fact that he has never 
paid rent or delivered manure or even rendered 
certain definite and special services, is not enough 
to CvStablish a permanent right of residence in the 
house. In cases of this kind, mere length of posses- 
sion cannot be held to operate as prescription and 
the presumption is that the tenant's possession is 
permissive. 

There can be no question of any title to perm, men t 
tenancy adverse to the landlord unless siudi title is 
openly asserted and the right of the landlord to evict 
the tenant is definitely challenged. Pesh Kaih 

MUDDIN i;, SlIAHUAZ XilAN 81S 

Pre-emption — Wajib-ul-arz, construdun 

r./— ^inrib ckjadli, meaning of — Person alienahn^ 
share hound to offer same to qarib ekjaddi co sh err 
^^Sharc, whether must be offered to nearest qarib 
rkjaldi tight of , proof of. 

A gi'cat-grandfalhcr's d.^sucndant is not n d. ' 
taiit but a near descendant of the sam :* ? omtiiun 
ance.stor, and, therefore, can be fairly descrioed 
a qarib ekjaddi, that is, a near dc.scen.lant of 
the same common ancestor. 

Where by a custom recorded in the 
ul-arz of a village a co-sharer wishing to alicnct^.: 
his share is bound to offer the share in the 
instance to a qarib ekjaddi co-sharer, lie i.s 
not obliged to offer the option of purchase in tlie 
first iUvStance to the descendant of a nearer common 
ancestor or a near descendant of the same coinmon 
ancestor, but is entitled to choose any co sharer 
from amongst the whole body of persons who ('an 
fairly be described as descendants of the same 
common ancestor with himself. 

Obiter. — A plaintiff claiming pre-emption < n 
the basis of a particular custom must satisfy the 
Coint not merely as to the existing custom of ]>re- 
emption binding on the parties, but as to the })ai - 
licular custom on the strength of which lie daim.s 
preference over the vendee. 

Quaere.— Whether the w'ords qarib ekjaddi 
ought to be interpreted as meaning the nearest 
male agnate ftr the tine being, i. e,, in existence 
at the time of the epiC, A Kundan v- Soi;han 
Kam G65 

*— — — Stucessicn— rogwand and Chnndawand — 
fats of Mauza hajuda, Tahsil and District 
(jturdaspur* 


[1923 

Custom— coucld. 

The normal custom in the Punjab prescribes 
a <li vision according to the pagwand rule, and the 
onus lies heavil}’^ upon the person who relies upon 
(he chundawand rule. 

J ats of Mauza Rajada in the Gnrdaspur Tahsil 
follow the pagwand rule. L Sjiankak v. Rahaduk, 
(!o : 0 A I. R. (b ) 37; 5 h. hr J. 212 864 

- Succession -Sister v. Collaterals — K holts 
(j Tahsil Find Dadan Khan, District Jhelum 
■ Durden of proof, 

Jii (jne.stions of succession to non-anccstral prop- 
el tv between collaterals of the eighth degree and 
.* .sl‘. i.n the onus of proving that they have a pre- 
j« J .iiti.'il right is, in the first instance, on the latter 
esj), eiallv wdierc the entry in the riwaj-i-am is 
a .'ll II it them. 

Among Khotis of Tahsil Pind Dadan Khan, 
l.ubrai District, a sister is not entitled to mi ccccd 
to till aneestral property of her biolher in preftr- 
( ic 1 » collalcraJs of the eighth dcgite. L 11 ay AT 
? .-\iiMrN ^ 201 

Declaratory decree — Dis.r tiono; Court. 

The question of the granting of a decree in a 
devlaralory suit is always in the last resource a 
i.Kitbr of discretion with the Court, and that 
dis:i -lioii has to be excrci.sed upon proper and 
le^al ])rinciple.s. A Ram KAGimuR bAb v Dip 
: s.v;v\ix SiNGii, 21 A. b. J. H>8; 9 (). & A. J.. R. 
(•\.) (1023) A I. R. (A.) 287 740 

Cl parte- Service of summons— Pre sump- 

No legal decree can be pas.sed ex parte without 
the C(cart being satisfied of the due service of the 
.summons, but where there is nothing to indicate 
1’ial tile Court which tried the suit had not satisfied 
1 b-,w 11 <,t the service of summons, it must be presumed 
t'l.d llie Court wms so satisfied. Pat Haknarain 
r.vNUl‘;V V NANOKlvSWAR r.^NDKY, 1 P. b. R. 1 27 

678 

-- - , suit bused on — Decree not acted upon for 

/ ng time Court, whether competent to ignore it, 
lliiitiff obtained an ex parte dc -ree for co-i- 
iirm 111 mof pos.session over certai i land but did not 
for Its execution. After the lapse of about 
JO yo.irs he brought another suit for confirmation, 
or ia tile alternative, for possession, of the same 
bin 1 an I relic 1 upon the decree formerly obtained 
\)\ liiiii. The lower Courts refuse 1 to give effect 
1 > t H- ilecrce on he ground that it W'as not acted 
up Jii an 1 that the plaiutiff could not rely upon it 
after such a long time. They went into the ques- 
li m of t tie and dismissed the claim. On second 
a^*j).al : '* 

Jield. that the mere fact that the decree was 
not put into execution could not affect the 
r’ cl.uaLion of titl.Miiade therein, that the decree 
(oil j.ol c ase to have effect unless it was set 
i side, that the low.r Courts were in error in going 
into llie qu stio 1 of title again and that th j 
1 hiiiuiffs s it should have b.cii decreed on the 
jir(-diicifoa of the » ccrcc if tlieic was no oth r 
c bj Ctioil to it. Pat JllUMAK SiXGH V. MAH'NDPA 
blXGII 

DEFINITIONS 

/Actssille to pullic. See I vnjab J^-unicipai, 
^ 3 (U) 
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DEFINITIONS — • conoid. 

Breach of the peace. S( e Criminai. rRO('KnT 7 Rio 
Code, s. too 691 

Case. Civir, l^ROCJiDUuTi Code, s tt^, 173 
Cess. 5-’! rRoviNCiATv Smaei. Cause Cor RT*-! 

Act, Sen. ir. Art, 13 43Ji 

Cheating. Su Crimtn\u Prockdurk Coin*:, 

5^'>2 795 

Committed before it. St e Criminal Prockduri*: 

Code, s. 470 686 

Co-occupant. Set Perar Land RKvr*:Ni^E Com:. 

s. 203 39 

Court. ? (’Criminal Procp:i)uke Code, s. i/ * 

.59G 

Day. >*'( -j IjMiTATioN Act, s 54 556 

Enforcing right. Sn- Penal Code, s. 00 605 

Fixed. St c X’KORATE and Administratu n Act, 
s. 5.) 816 

Haq-i-shufa jaiz hai. See Pre-emption 1025 
Heir. Scf Muhammadan Law— Siiia 621 
House. See Registration Act, s. 1 7 619 

Jamabandi. See Provincial vSm\ll Causp: 

Courts Act, Sen II. Art. 13 432 

Joint mortgagors. 5r P rovincial Sr, u j/ 
CaUvSe Courts Act, Sen. II, Art. 42 893 

Land. Sie Criminal Procedure Code, s i « > 

213, 236 

Loss. Slc Railways Act, s. 72 609 

Maintaining right. Sec Penal Code, s o'> 005 
Malik. Hindu Law— Will V 48 

May, .So* Railways Act, s. 77 614 

May issue Commission. 5 ('£- Civil Procicdum-: 

Code, s. 115 530 

Might and ought to have been made ground ol 
attack or defence. Sea Civil PRotEuiuo', 
Code, s. t r lOO'J 

Misappropriation. Sue Criminal PKociCDi vi': 

Code, s. 302 705 

Possession. 5. j Madras Abkari Act, 55 ' ) 

504 

Section of His Majesty’s: subjects. Se^ Phi:ss 
Act, s. 4 ' 5' 9 

Serai, .s’. . Pre-emption 145 

Siwai. See pRoviNcr\L Small Cause Cot’pts 
Act, Sen, II, Art. 13 433 

Street. S’e Punjab municipal Act, s. ; ( 13 ) 

7/5 

Time, Limitation Act, i*. 12 656 

The Government by law established in British 
India. S:e Press Act, s. 4 519 

Valuation 0 ! the Original Suit. Se> beng \l, 

W. P. and Ass\m Civil Courts Act, s.ulOiq 
Dying declaration — Rioovil ,>*ad3 rn H’S ?/'< o: 
-Proof , method o,. 

Where a dyiiv^ declaration is recorded, in llic 
absence of the accused, by a Magistrate \ylio 
has since died the writing made by the latter cannot 
be aiiuitted to prove the declaration, it must l>c 
proved in the ordinary way by a person who hcanl 
it made, and if he swears that the written state- 
ment correctly re-produces the words used by the 
deceased, and was read over to the deceased wIk^ 
admitted its correctness, this is sufficient tj prove 
that the deceased did use the words contained in 
that statement. C Emperor p. Balaram Das, 
49 C. 35 «; ( 19 ^^) A. I. R. (C.) 382 685 

, value of. 

A difference between a dying declaration and 
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Dying declaration-* conoid. 

the Pirst Information report renders it necessary 
cv amine both pieces of evidence with extra care, 
but such a difference alone does not necessarily 
render a dying declaration wholly unworthy of 
credence. L Mula SiNCli p. EMPEROR, 24 CR. L. 
J ‘77 698 

Easemant — Long u^er^Evidence of grant~^En* 
croachment, removal of. 

1 /Oiig user may certainly with other circumstances# 
aiii ill some cases even by itself, be good evidence 
of on agreement or grant. 

\\’h( rc a person has encroached on the plaintiff’s 
proper ty by building a portion of his own wall 
on the top of the plaintiff’s wall, it is entirely 
unnecessary for the plaintiff to prove the extent 
of the encroachment or the weight of the burden 
imposed by it. He is clearly entitled to claim 
that any portion, however small, of the defendant’s 
wall that projects on his own property, .shall be re- 
moved. N vSONBA v. Dattatraya, (io2^) A. I. R. 

192 881 

_ Right of tvay over waste land — Absence 

oj regular and defined pathway' — Acquisition 
ot ritfht by prescription. 

d'he fact that there is no regular and defined 
pathway over a piece of waste land, would not 
prevent the acquisicion of a right of way over 
that land by prescription. 

If the plaintiff in a suit to estabhsh such a 
right states the two ter mini i of the pathway. 
Ins right ought not to fail simply on the ground 
that the pathway pas.ses over a piece of waste 
Idii I in dilferent tracks. C Haridas Chose v. 
fiOUHl ClI VRA.N OiioSE 309 

Ejestm&nt, suit for —Defendant admitting p'aintiff's 
superior title — Burden of proof — Bengal Tenancy 
A' iV 1 1 1 of 1885), s. Hs—Tixed rate tenant 
— rcroianent under-tenure, creation of, 

1 lain tiff sued to eject the defendant on the 
allegrition that the plaintiff was a raiyat at fixed 
rates of the land in dispute and the defendant 
was a transferee of the heirs of one B. with whom 
a Permanent Settlement had been made by the 
widow of the pbiintiff’s predecessor some 10 or 
T z years before suit, that the widow had no right 
to make a Permanent Settlement, and that on the 
death of B, the plaintiff had become entitled to 
re':over possession. The defendant admitted the 
superior title of the plaintiff but alleged that 
tiii Permanent Settlement was made with Af, 
the father of B, that it created a transferable 
inlcre.st and that he was not liable to ejectment. 
The lower Appellate Court holding that the plain- 
tiff had failed to prove that settlement was made 
by the widow with B some 10 or 12 years ago, 
disniisse 1 the suit. On second appeal: 

Held, that as the defendant admitted the 
plainliff’s superior title to the lanl, it was for him 
to prove tU? existence of a tenancy entitling him 
to retain pos.scs.don, that the plaintiff's main case 
w IS that the defendant was a trespasser and had 
no right to remain on the land and the finding 
that the plaintiff’s case as regards settlement had 
not been proved not sufficient for the dis- 
missal of the suit. 
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Scctio 1 85 of the Bengal Tenancy A.ct does not 
bar a raiyat at fixed rates from making a Permanent 
ScttkiiHiit with the wilder- raira/s or giving the 
under-raii'a/5 a transferable and heritable interest 
in the land. C Probodh Chandra Das v. 
BiRSINlIA Bacani 319 

Estoppel. Hindu Law 387 

Estoppel. 

The principle of estoppel cannot be invoked 
to defeat the plain provisions of the statutory law 
or to validate that which the law expressly declares 
to be void and unenforceable. 

Kstoppel is a rule of evidence and creates no 
substantive rights. 

The law relating to estoppel must be read with 
and subject to other laws in force, such as those 
relating to contracts. To allow the principle of 
estt)ppel to operate in the case of a minor so as 
to preclude him from proving his minority at the 
time of the contract is indirectly an attempt 
to bind him by a contract that is void. 

There is no estoppel against an Act of the Legis- 
lature. 

To constitute an estoppel it is necessary that 
the statement or conduct charged should be iatcu- 
tional with the object of inducing the other party 
to change his position in consequeiuc. 

As regards the application of the rule of estoppel 
to a minor there is no distinction in pruiciple bet- 
ween a minor plaintiff and a minor defendant. 

Per Kemp, A. J. C . — The law of estoppel, as 
found in sectiou 115. Evidence Act, is a pro 
vision in a Code of adjective law which regulates 
the proofs of rights and liabilities existing under 
the substantive law. No provision in the Evidence 
Act can operate to create a cause of action where 
none exists in law. The Court cannot ignore the 
fact of minority and by applying the law of estoppel 
bind itself to the real status of any party. S 
Huri V. Koshan Kiiudabux, (lq-» A. I. R. (S ) 
5 161 

Estoppel. 

The strictness of the rule of estoppel by deed has 
been much relaxed in recent times, and it ha.s been 
maintained that where both parties to an indenture 
either know or had the means of knowing that it is 
executed for an immoral purpose or in contravention 
of a Statute, or of public policy in general, neither 
will be estopped from proving facts which will 
render the instrument void ab iniiio. C Raciuj- 
PATI CiI TTKRJKli?;. MARl.SHlNdllA HoRI DaS, ih C 
L. J. 491; (1923) A. I. R. (C.) 90 1 

MofigagR suit—McH'ya 7 ,oy, whither can 

sot up jus tertii. 

For the purpose of determining the i.ssues in 
a mortgage suit the Court is not ooiicerned with 
the question v/hether some third party has a title 
adverse to that of the mortgagor. 

A mortgagor is estopped troni denviiig, m an- 
swer to a suit on the mortgage, the intciest which 
he represented in the mortgage-deed as his own 
proprietary light. 

Obiter , — Even where a mortgagor i«s a trustee act- 
ing in a public capacity and not for his own benefit 
he is estopped from denying his title to the moit- 
gaged property and cannot set up as a defence 


against the mortgagee that the property inoitgaged 
is trust projierty which he hail no right to mortgage. 
Pat Brij Ratan Das v. Raghttnandan Gir, (192 h) 
Pat. 49; I P L. R. 225; P. L. T. ^57; (1923) A. I. 
R. (Pat.) 203 944 

Evidence — Affirmative proposition — Cottfliciing 

evidence tendered against i)roposiiion'*^ProposU 
tior, tty/telher established — Circumstantial evidence 
— Pleader — Compromise of case — l*ardanashin 
lady^ transaction by — Protection of law — Evi^ 
dence^ nature of. 

An alTir Illative proposition is not established 
by showing that the evidence of witnesses who 
dept>se to a contrary negative proposition is not 
reliable. The proposition that a person consent- 
ed to a compromise is an afiirmative proposi- 
tion, and if there is a conflict of evidence on 
the point of consent, some witnesses asserting 
that he did coUvSent, some to the contrary, it 
would be perfectly legitimate to take into consi- 
deration eircunistantial evidence with a view to 
show that evidence of the first class was true and 
that of the second class false. 

Where a Vakil is appointed by a power-of-attor- 
ney to argue the case of the executant, to inspect 
records, execute documents and deposit and 
withdraw monies ^and do all such other acts, such 
power-of-attoniey does not endow the Vakil with 
power or authority to compromise the suit he is 
thus retained to argue. 

Owing to the secluded life par da nashin ladies 
live, and the consequent inexperience in the con- 
duct of business, legal or other, the law throws 
its protection around them. In the case of deeds 
and powers, therefore, executed by such ladies 
it is requisite that those who rely on them should 
satisfy the Court, by the strongest and most 
satisfactory evidence, that they have been ex- 
plained to and understood by those who exe- 
cuted them, and that the transaction was real 
and bona fide and that disinterested and compe- 
tent persons, with a fair understanding of the 
whole matter, advised the lady to execute it. 
P C Saratkijm\ri Dasi z'. AMin'i.YAimAN Kundu* 
17 L. W. 4S1; (1923) A. 1 . R. (P. C.) 13; 32 M. L. 
T. 137; 27 C. W. N. 029; 25 Bom. L. R. 548; 37 C 
L. J. 501; (1923) M. W. N. 393 683 

elicited by putting leading question-— 

Value. Criminal Prockdurk Codk, 1898, 

' 319 

’ — Witnesses, voluntary, value of. 

Witnesses, who voluntarily come forward, 
wh ther a.s friends or associates of an accused, to 
give him a good character, must not be brushed 
aside, unless they are discredited as regards their 
good faith and honesty just as witnesses in any 
other proceeding must be discredited before they 
are rejected bv a Tribunal. A Angnoo Singh v 
Empkror, 20 A, L. J. 881; (1923) A. 1. R. (A ) 35; 
•13 A. 109; 24 Cr I . J 257 605 

Evidence Act (I of 1872), s. 2 ^- Confession --Evi^ 
denhary value of retracted confession --Princi* 
pies applica'Ae. 

It cannot be laid down as an inflexible rule that 
a confession made and subsequently retracted by 
a prisoner cannot be accepted as evidence of hie 
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guilt without independent corroborative evidence. 
The weight to be given to such a confession must 
depend on the circuni^tanccs under which the 
confession was originally given and the circum- 
stances utider which it was retracted including the 
reasons given by the jjrisoncr for its retraction. 
It is unsafe for a Court to rely on and a'^t on a con- 
fession which has been retracted unless, after a 
consideration of the whole of the evidence in the 
case, the, Court is in a position to come to the 
unhesitating conclusion that the confession is true, 
that is to say, usually, unless the confession i.s 
corroborated i>y credible independent evidence. 

A retracted confession should carry practically 
no weight as against a person other than its maker, 

0 EmpKRORi;. BiSiiSWAR 2() C. W. N. loic.; 

24 Cr. L J. T45; (t()23) A. 1 . 1 < (C.) 217 487 

— — 88.25, 26, appUcation of. Pknai, 

CoDK, vS. 39(j 360 

— 8. 82 - - Gestures by wounded person, rele- 

vancy of — Opinions of witnesses as to gestures, 
whether admissible in ei'idence 
Where a woman, with her throat partially cut 
and unable to speak, makes gestures in answer 
to questions put by a irul)- Inspector, Police, and 

1 dicates the person who has wounded her, the 

gestures are admissible in evidence under section 
32 of the Plvidence Act. The interpretation of 
the gestures is for the Court alone and the 
opinion of witnesses as to such gestures is not 
evidence Pat Cii\nijkika Ram v. Kmpkuor, i I’aT, 
401; 3 P. Jv T. 771' A. 1 . R. (Pat ) 535, i 

P. ly. R 77 Cr; (192 0 Pat. 20, 24 Cr. I^. ). 129 

353 

SB. 32, 159« 160 —Statement of date of htrih 

tft horoscope or deed of adoption - Relevancy — 
Pro )f of date of birth. 

A statement of date of birth in a horoscope is 
not relevant under section 32 of the P'vidence Act. 

A horoscope can be used to help in proving the 
date of birth stated in it only under section 
159 or lOo of the Uvidence Act, if the person 
who wrote it or a person who read it soon after 
it was written, is examined as a witiie.ss. Very 
nearly the same remark applies to other documents 
in which the age of a persrm is st.atetl such as a 
deed of adoption or of initial ion as a chela. 
N Shankkrcir Guru ^ktoTiGiu v Chinnuji, (i r 2 3 ) 
A. I. R. tN.l 164 140 

— 8.34 — Account boo'is, entties in — Proof, 

In order to obtain a decree on the basis of entries 
in books of account it is not sufficient merely to 
pr 6 ve that the books are correct and have been 
regularly kept in the course of business, the entries 
themselves must also be proved, unless the necessity 
for such proof is removed by the admission of the 
opposite party. L About, JIaq v I^'irm Stiivji 
Ram-Khem Ctiani\ ( 1922 ) a 1 . R (R) 338 259 

< U, —Evidence, admissibility of— Certi- 

ficate of guardianship, nature of — Certificate, 
tvheiher admissible to prove minority — Ofder for 
appointment of guardian of minor — Admissibility 
to prove age of minor. 

A certificate of guardianship is not a public 
record or register of any kind, but is a document 
issued to a particular person, giving to that person 
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and only to him, a particular kind of authoiltv, 
and cannot bo regarded as evidence of minority 
under Section 35 of the Evidence Act. 

An order made by a Court for the appointment 
of a guardian of a minor, which contains a recital 
that the latter was born on a particular date, is 
inadmissible in evidence to prove the date of biith 
of the minor. C Hara Kt^mar L'k v Jogendra 
Krishna Ray 33 g 

8 . 42 — ] udi^ment deciding question of 

adohtion, whether admtssii.le betwe. n third 
persons. 

A judgineiit of a Civil Court decidinc a question 
of adoption is not adinissible between third parties 
a.s evidence of the truth ol the luattcrs decided 
therein. Pat (tTri: Maiiadeo Asram Prashad 
Saiii 7;. J agatraj Kttkr 929 

— — — SS. 63 (5), 114 ill. (g) — ‘^'econdary evidence 
of contents of document — Person unable to read 
document, ivhethcr can give evidence — Non-produc- 
tiov of dozumeni — Old document— Presumption. 

It is settled law that in a suit for redemption 
lh(' ])’aintiff must prove the mortgage which he 
sets up. 

Uuder clause ( 3 ) of section (■>3 of the Evidence 
Act secondary evidence as to the contents of a 
document, written in Persian characters, cannot be 
giveii by a witness who is unable to read Persian. 

Unless it is established that a document is in 
the possesM’on of a party and has been wilfully 
siippTe.ss#‘d, a Court i.s not entitled to pro.sumc that 
th.‘ conterts of the document, if prodm (d, vonld 
ha\ e be eii iiiifa\ onrable. 

In the case of a verv old docnniei.t the pcfsi 
bdilyofits having been lost and being 1,0 1 ( nge 
in existence is naturaily much greater than in the 
ci’se of a do:umeiu of recent date. A Ramji Das 
V MiiiiN I, at, 654 

S. 65 (C) — Secondary evidence of contents of 

document- Execution of original, proof of— Dis- 
cretion of Court— Appellate Court, interference 
bv. 

Under section (>5 (c) of the Evidence Act secondary 
evidence of the contents of a document may be 
given when the party offering that evidence can- 
not, for any reason not arising from his own de- 
fault or neglect, produce the original in reasonable 
time. 

The question of the admissibility of secondary 
evidence is a point properly to be decided by the 
Trial Court, and is treated to be depending very 
much on its discretion. The conclusion of the 
Trial Court on this point should not be overruled by 
the Court of Appeal except on a clear case of 
miscarriage of justice. 

A party pro hieing secondary evidence of a 
document is not relieved from the duty of proving 
the execution of the original. L Chuha Mat, v. 
Rahim Bakiish 568 

68— “^ori;gage bond — Attesting wit- 
nesses Proof, mode of. See Transi'ER oE 

Property Act, 18 S 2 , s. 59 . 890 

Settlement Record, entries in, proof 

of -Certified copy—Siatemcnl of Kaniingo, 

An entry in a public <lociimeut, such as a Scttl^^ 
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iijent Record, can be proved only by the production 
of the orii;inal or by a certificl copy. 

Tilt* sfciiLciuent ot uKanunijo is Jiot rclcvaiil as 
evidence of what is cout lined in the SettlcOieiit 
Record. L Ram L.u, i/. OiiANivSir\M 

A. I R. (Iv ) 15^ 825 

— S. )iid —Condition prarJent - Oral 

agreement, admissibility of. 

An oral a‘^rceiiicut which constitutes a eoinli- 
tiou precedent to the attaching of any (>))lig'itioii 
under a bond, may be proved undei lion oc 
of the 1 ‘Cvidence Act, but not an oral agreement in* 
CQU‘-'i^lcul with and contradicting tlietvnnsof the 
wiitleu aiireemcut. N Tatya r. Sawaniv. ( 1021 ) 
A. I R. (N.)t 35 477 

S. 92 — Evidence of ads and coudurt, 

admissvnhly of. 

Kvidcncc of the acts and coedur^ of patties 
to a document is not admissible between them 
to show that the dc «:umeiit is realh not what it 
IMirports to ])c. C KamaIvA Kant v. Annamja 
ClITNDRA ClIAKARABURTXY 1030 

S. 92 — Wfitlen agreement — Or.il evidence 

— Construction of documen . — Agreement far sate 
— Docume'H to be prepared ly Vvkil— Agree- 
ment, whether subject to condition ~ tAjnJdcied 
agreement — Provisional arrangem in' 7 esi 
Oral evidence to show, what took place on the 
occasion when an agreement for sale was drawn 
up, is inadmissible in evidence under section yj of 
the lividenee Act. 

Where an agreement for the sale of certidii 
property contains the condition that the bargain 
paper in respect of the sale shall be made through 
a Vakil, it docs not mean that it is a condition to 
which the bargain is subject but that it is only 
one of the terms of the contract. 

The fact of a subsequent agreement being pre- 
pared may be evidence that the previous negoti- 
ations did not amount to an agrceiueiit ])iit the 
mere fact that iiersoiis wish to have a formal agree- 
ment drawn up does not establish the proposition, 
that they cannot be bound by a prcvi(jus agreement. 

Whether an agreement is a completed b.argaiu 
or merely a provisional arrangement dei>eiids on 
the intention of the parties as deduciblc fiuiii the 
language used by the parties on the occasioii when 
the negotiations took a concrete shape. T Q 
Harxciiand Manciiaram v> GOVINIj 

A. I. R. {I*. C.) 47; 17 T. W'. 57a, 4 j M. p. j’ 
6 «; 32 175; 37 C. P. J. 440. 25 Ihm, 

T.R. 531; 47 B. 335. <763 

S. 92 , Pro. ( 2 ) — Sale — Consid, r.ilion tr.yS 

than entend in sale deed — Evidence, (ral. a Imis- 
s i-il.ty of. 

It cannot be proved that a sale really took place 
for a lesser price than that mentioned in the sale- 
deed. A IwAPAvSingii t;. IIasdeo 768 

BS. 93 , 96 — Ambi^uify — Labni and 

patent --Oral evi'imce, admit siiilii]. jJ. 

A patent ambiguity in a document cannot be 
explained under section 93 of the I^vidence Act 
by oral evidence, but a latent ambiguity can be 
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cleared up by extriiivSic evidence under sectio \ 0^ of 
the same Act. N M AHA RASH tRAYA JN\N KOSII 
M J/tD. V. BtjuiyAiy, 19 N. L. R. 3f>; 

[uje d A. I. U. (>J.) 182 438 

s. 103, Exceptions— of proof— 

PresumpHou. 

Vuder section 105 of the ISvideace Act, the 
burden of ])rovitig the existence of circirn dances 
bringing the case of an accused person within any 
of the goucral ICxception.s in the Penal Code, is on 
the accused, and the Court shall presume the 
abscm'c of such circumstances. But this docs 
not mean that the accused must lead evi l cnee. 
If it j.s a2>pan*nt from the evidence on the rv-^cord, 
whether profluced by the prosecution or by the 
(b'fimco, that a general PJxception would apply, 
then llic presumption is removed and it is open 
to the Court to consider whether the evidence 
proves to the satisfaction of the Court that the 
accirusl comes within the Kxception. A An \ni)I v, 
I-.MPi-mok, (].).' A. I. R. (A.) 327; 45 A 32<); 24 
Cl L J 223 689 

— s. 106 ill. (a). Sec Penal Cede, iS(*o, s. 
r/d m 

• s 107 -Presumption of death — Hindus 

Pull oj Hindu Law, whether applicable. 

The rule Hindu Eaw, of allowing 12 years to 
elapse befon* a person who is absent is to be taken 
as (le.'ul, is no longer apjdicabh* to Hindus after 
the pa'.sing of the ICviclence Act. M Povdtiri 
AL)ICVV\7; jAh\DT BURRAYYA, 43 M. 1 , J 725; 
10 b W. <,7!); ( rij2 0 N. 4<); (itj2 j) A. I. R. 

(M I !S* u M J,. T. o 305 

- - - s 115 - Estoppel —Minor — Fa! se rrpre^ 
Si'ut.iiian as to iv^e — Innocent reprdsentafian — 
Fraud uleid representation — Specific Relief Act 
( I Of 1877), s, 41 — Suit to set aside contrad by 
mimo' - Compensation— Restitution -Eqnit\. 

P.y Full Beiuh . — If a minor, representing him- 
se;f to be of age, enters into a contract ami sub- 
sequently suc.s to set it aside, he is not estopped 
frvnii pleading that he was minor at the time of 
the (smtia.'t. 

Per Kennclv, /• C,- If a minor enters into an 
agreement bv making a false representation as to 
his age bc‘ the representation fraudulent or inno- 
cent -ami Iht' property which he has received in 
con aderalioii ol the agreement is in his po.ssession, 
whether that property is in specie or even funds 
ear -marked, or otherwise easy of identification, 
the Court wdll compel him to restore such property 
Ivviore giving him the relief of setting aside the 
agr(‘ement. Where, however, there are no goods 
in -ijectooi immoveables or car- marked or easily 
iicidiiiable funds in possession of the minor, 
the C'oiirt wdll not in all cases compel him 
1 > matt* nci'c.'-'^'arily compensation in part or in 
wli »lc to the oilier contracting party. The Court 
will at least direct the restitution by the minor of 
.sucii ]»art of the consideration of a void agreement, 
as nriv be in his hands. Even in the case of dniio- 
cent misr(q>r(*s2ntation the minor is bound to refund 
tin* property ov'ev which he has control. 

Qua-rc. - Whether the Court has power in a proper 
case to order compensation as distinguished from 
restitution. 
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Evidenod Act— contd. Evidence Act— concld, 


Per Raymond, A. J. C.—Tlie word “ person ” 
ill section 115, Evidence Act, incHules a minor. 

In the case of an innocent rcprc‘si ntation l)y a 
minor the part)' enteiiiij^ into acontia<‘L v/ilh him 
is not entitled to claim compensal ion if 1 1n* i • 'nl met 
is held to be void osviiif; to minority, and, tlu r ‘fore, 
set aside by Court, but if the tc])res'.nt:dioii is 
found to be fraudulent and the ])ro])erty which 
the minor has obtained as a rc‘.nlt oi hi'> fraud 
is liareable, then eqiiit}^ may order him, as a con- 
dition precedent to bcinj< granted relit i . to make 
rei'Utntion on the principle that he who seeks 
equity must do equity. That is to say, if an infant 
is old and cunning enough to contrive and carry 
out a fraud, he ought not to be ])erinitled to take 
ailvaiitage of his own fraud and if the ju'ooerty 
which he has obtained still exists in s])e''ie. he may 
be compelled to restore it, but if he has obtained 
money which has probably been s])ent, ami th-ue is 
no possibility of tracing it, and, tliereh're, of r ‘stor- 
ing tlic very thing obtained bj" the fraud, il would 
be enforcing a void contract if he were made to 
le-pay it. In other words, a dislinction must be 
observed between restitution and rf‘-T)ay’reiiL 

Tile minor would only be required to restore 
property which he still retains and not to re-pay 
money which has been lent to him and he has sp iit. 
To compel him to re pay the money he has spent 
would be to compel him to perform the very obli- 
gation the law says is void. 

A minor plaintiff praying for relief must perform 
c(]uit y if he seeks equity and the Court ma\ , iliere- 
fore, under section .^i. Specific Kelhd Act, require 
him to restore any property in hir posse‘-\sio!i, whi ’h 
he has obtained by his misrcjireseiitaHtni Such 
compensation doe.s not extend to niomy.s received 
aiifl spent b}^ the minor. 

bailiire to make such en(|uirie 5 . as an onlinary 
prudent man would make as to tin uyv ol a minor, 
may, under certain circumstances, be c\idcnoe of 
the fact that the person to whom the nubTqircsen- 
tatioii was made wa.s not actually <h‘c^‘ivcd. 
S llriu V. IvOSiian Kiiudahux, (19/.) A. i. K. 
(S ; 5 161 

' — S 154 — Hostile witness reasons Jo^' dc’ 

{ - Hvidcncc of hostile witiu ss, tin r can Oc 
t>Llu’ved in part and dishciicDcd .n pi.r' 

That a prosecution witness is a toiuuit of a lela- 
t've of the accu.scd is no reason at all furlreatii ghim 
a- a hostile witness. 

'ill at the statement of a prosecut’on witness 
befoic the Commitling Magistrate differs fioin the 
statement recorded by the Police sluntly after 
the occurrence and that the cross-examination 
of the witness would help the Court to as.scss 
the exact value of the different parts of his testi- 
immy is ir t a sufficient reason f( r allowing the 
cross-examination of the witness by tie Public 
Prosccut r as an hostile wit css 

if a Counsel is given ) eimis.-iou U> eross- 
cx mine bis ow.i witness it must 1 e done to cUs- 
cr. dit t’le wtness altogether, ami ot 111 v rely to 
get lid of put of 1 is testimony,, Ucausc if that 
wliiih is suggested shall be elieded, it wi 1 show 
that he ii not tr. stworthy at all. Thcief re, 


his whole evidence must be rejected and it cannot 
be believed I n part and disbelieved in part. C 
Iv'iiu^uou V. Satyendra Kumar Dutt Chow- 
DIIIU'.V, 37C -b. J 173; 2q CR. T^. J. 193: (>920 
A. I. K iC) .ti>3 657 

Execution — Appheahon for sale of properly — 
Subsequent application joy arrest of judgmeriU 
fbht or- Subsequent petition whether continuation 
of previous application. 

All apj)lic‘ation for execution can only be con- 
sidered as a continuation of a previous applica- 
tion, when it is similar in scope and character 
to the former application. 

An application for the arrest of a judgnicnt- 
deblof cannot be said to be in contiiination of a 
jircvi >us a])pli cation which was for sale of Ih^ prop- 
erly of the judgment-debtor. Pat RamKSuivev- 
D'U ^iAR.'lVAN OJUA V AUDII BlUl VRl vSaRAN, 4 
1 b i . 3 >3 882 

Exocution oli decree — Hijiult in pavmen: — Jn- 
i il ibilitv to pay — Waiver — Appropriation of 
f'tiy'n — Contract Act {IX of 1S72), 65 . Co, 6i. 
Where a date is fixed for payment of a sum and 
d< *auit is made in payment, the creditor is cntilled 
to interest by way of compensation, even if there is 
no express agreement to pay interest from the date 
oi default untlcr the Interest Act. 

IvxecuUoii of a decree is only a mode of realisa- 
tion and where interest is payable under a decree 
if default is made in payment of the decretal 
amount by a certain date, the failure of the dccrce- 
hoidvi to e.xeciite the decree on default, doev^ not 
cbstutnlc liim to get interest from the date of de- 
f'lult. Nor docs the fact that the decree-holder 
has acccjded sums jraid to him in part payment 
ol the fieciee after the date of default .show that 
he h IS waived his right 1o claim interest from 
the date of default. 

Tile rule that, in the absence of a stipulatu n to 
the e!)ntrar\, the creditor is entitled to apjiropriate 
]).iyniL‘iits made to him first towards intevest, and 
the babiiice, if any, tow..rds principc 1, applies to 
p:! yiiieiiLS made towards satisfaction of a decree 
whether the decree is an ordinary elecrcc or an in- 
st Imenl decree provided interest iii pay.abk under 
llu (l.-vTvc. Pat Barci.KY i;. Dhondai, 4 T. Ty. T. 
112; (192 .j) Pat. 194: (1923) A. I. R, (Pat) 322 

937 

Suspension of proceedings ^Application 

for revival after three years, maintainability of, 
Where proceedings m the execution of a d cree 
aro .susp.iided by the Exemtion Court through no 
a:t or default of the decree-holder, an application 
to revive and carry through th^ pending proceed- 
ings wi 1 not Lc time-barred, even if presented 
more than three years after tli 2 order <t .suspen- 
sion was passed. * Such an application is not one 
to initbite a new proceeding. A AmJAd Abi Kiian 
V<)ll.\MMAJ) TTSMAN 963 

kx parte decree — Appeal — Decree confrfued--- 
A pplication to set aside ex parte decree- Trial 
( oiii'i, jurisdiction of, 

Whete an ajipcal against an ex parte decree 
ha*- been dealt with and decided on tli/ uicrita 
by the Appellate Court, the Court which uiud^ 
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Ex parte decree— concM. 

the ex pnrtr decree has no jurisdiction to enter- 
tniii all application to vset that decree aside. Pat 
Ajodiiva KrvvAR v. Dtirga TrAv^ad, 4 P. L. T. 
1 1.5: (1923) 145; (1924) A. I K (Pat) 

383 

Fatal Accidents Act (XIII of 1855), s. l 

Municipal Act (III of s. 201 ■ Ne^li- 

gcncc Question of jaet -Suit Joy daw(t/:cs Jjy 
death caused hy accident — Valuahnn of life los*. 
In a suit under the Fatal Accidents Ad for da- 
niaj^es for death caused by an accident attributed to 
the negligence of the defendant, the death of 
one of the plaintiffs docs not necessarily diminish 
the total amount to be distributed as lc»ss among 
the survivors. 

In such cases the question ol negligence or 
no negligence is very largely a question ol fact. 

Where a per.‘^on loses his life as the n sult (.f an 
accident the a alue < f his life dots ind dej eiid on the 
number of his dependants Imt on his earnings 
capacitA C Sadaq Keza ?>. KiiosiiMoiiiNi Dasi 
(J922) A. I. 11 . (C ) 317 346 

Fees, non- pay nit nt of— Pleader whether c >n dee line 
to conduct 00' e — .'peci al i‘t:r> ement cnuihnf^ him 
to do so Onus. 

In the abvSence of proof of any special agreement 
to that effect, the mere fact that no fee is tendered 
or paid is no justification for the Pleader’s refusal 
to attend to the client’s interests. 

A Pleader, ^vho does not intend to appear lor 
hivS client, is bound to give the latter reasonable 
notice »so as to affqrd him an opportunity of obtain- 
ing other legal assistance. 

If a Pleader stipulates for payment of fees before 
he does any work he is not bound to do .suHi work 
without such payment. If, however, he accepts a 
vakalatfiama without such stipulation, that is, gives 
credit to his client he must proceed to represent 
him, even though unpaid his fees until cither his 
client discharges him or he properly discharges 
himself. C liAip):RoR z;. Kajani Kanta BovSK, 35 
C. L. J. 35b; 20 C, W. N. 580; 49 C, 732; (192V) 
A.l.K. (C.)5i5;24Cr. P. J 33 81 

Fraud" Advania^ce of one’s own fraud. 

A litigant cannot be allowed to prove his own 
fiaud in his own favour. A Laea Singh v, 13ASin«:o 

768 

Pe'iicp, teHing aside of — False claim — 

Supj ression of sennee of notice— Pleadii gs. 

The mere fact that nolite was not .served is not 
ncctssariiy fraud whidi would justify the setting 
aside of a decree. If. on the olbti hacd, it is 
shown that there v as any deliberate .suppre.^.sion 
of notice 1 articularly in order fo give t fleet to any 
Scheme of alltgcd fraud, then t,ucli .supprec'^sion 
of notice would be clearly fraud Imrllier, it 
i not ncccs.cai il} liaud on the part of any pci. ‘•(,11 
to jnit fcivaid a tlaiin which is in fad unfounded 
in law. A p(.r.<^on may make a claim to which he 
is not entitled and his conduet is not fraudulent 
merely on that giound C JoOgSH Ciianj>ra Giiose 
r. 1 ‘ ROSANNA Ktmar Tarukdar 962 

Suit to set aside decree — Burden of proof 

— Sefvicc of summon.^ — Presumption. 

The test as to whether a siiit lies to set aside a 
decree on the ground of fraud is whether there was 
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Fraud" concld. 

Irauet practised in relation to the previous proceed- 
ings in Court by wdiich the party seeking to set 
the decree a.side w^as prevented from placing his 
case before the Court. 

In a suit to set aside a decree on the ground of 
fnuid, if the Court comes to the conclusion that 
in tile previous proceedings the summons was not 
in fact .served u])on the defendant it is at Hl'crty 
to examine the evidence in that case with a view 
to find out whether there was any foundation for 
the previous suit. But that is only for the pur- 
pose of enabling it to decide whether the failure 
to serve the summons was accidental or deliberate. 

But the onus is on the party seeking to set the 
decree aside to .show that there tvas no foundation 
lor the pre\ ions .suit, and not on the opposite 
party to c.stablish the Aulidity of the decree ob- 
tained by him. 

Where a ca.se of fraud is attempted to be made 
out and the evidence adduced in the case i.s equally 
con.ci.stenl wdth the aliegatioii.s of the plaintiff as 
with the denial of the defendant a case of fraud is 
not established. 

A Court mu.st assume, until the contrary is proved, 
that a summons was in fact served in the mode 
stated iu the report of the peon. Pat Damodar 
Prasad v Ram SakI'P. 4 P. b T. 102; (1923) Pat. 

I ^7; 1 P. L. R. 252; fi923) A. I. R (Pat ) 327 848 

Fraudulent transfer- Fraud accomplished — Trans^ 
ferce\ whether entitled to recover possession from 
iransjeror— Equity — Rule of dcciston^ 

On no principle of justice, equity and good 
conscience is a transferee, under a fictitious and 
fraudulent conveyance never intended to pass title 
and executed wdthout consideration to defraud 
the creditors of the transferor, entitled to recover 
from the transferor po.s,ses.siou of the property 
through the Court, if the fraudulent purpose has 
iu fact been accomplished. 

The balance of authority in such cases is in 
favour of permitting the defendant to set up the 
true transaction ; the maxim nemo allegans suam 
turpitudinem audiendus est gives way to the maxim 
in pan dilicto, potior est conditio possidentis. 

Where parties are concerned in illegal agreements 
or other tran.sactioiis, w^hethcr they are mala pro* 
hihita or mala in se. Courts of IC<iuity, following 
the rules of laAV as to participators in a common 
crime, will not interpose to grant any relief, and 
will leave the jiarties where they find them giving 
no relief and no countenance to claims of this sort. 
In other words, wherever two or more persons ere 
engaged in a fraudulent purpose to injure another, 
neither law nor equity will interfere to relieve 
either of those persons, as against the other, from 
the consequences of their own misconduct. 

If the purpose for wdiich a fraudulent assignment 
is made, is not carried into execution, and nothing 
IS done under it, the mere intention to effect an 
illegal object does not deprive the assignor of his 
right to take his property back from the assignee 
who has given no consideration for it. C Raguvpati 
Chattbrjek i;. Karisxungha Hoi I H/s, 36 C. b. 
J. 49 b (19 3) A, I. R (C) 90 I 

Fraud not curried into effect— Frauds 

whether can be pleaded against innocent person* 
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Fraudulent transfer— condd. 

It is only where the attempted fraud has been 
wholly or partially carried into effect that the 
Court will give effect to the fraudulent trjinsaction 
as between the transferor and the transferee. 

Fraud cannot be pleaded successfully against 
an innocent person. A Musxafai Bibi v- Muham- 
mad Shabbir, (1923) A. 1 . R. (A.) 164 278 

Frontier Crimes Regulation (m of 1901 ). s. 40 
— Surety, 

To stand surety for a man under section 40, 
Frontier Crimes Regulation, argues a veiy personal 
and intimate connection. Pesh I^OK Nath v, Tua- 
KAR Das 20 

General repute, evid^^nc-. of — Vague and indirect 
evidence. 

Evidence of general repute by persons who 
have no personal knowledge of the accused and 
know nothing of his business and circumstances, 
is not sulTicient in itself to justify an order. 

Vague reputation, unaccompanied by direct 
evidence personally affecting each accused person 
or accompanied by direct evidence which breaks 
down is not sufficient in itself to justify an order. 
A Angnoo Singh z;. Fmi’Kror. 20 A. L. J. 881; 
(1923) A. 1. R. { K .) 35; 45 A. 109; 24 Ck. li . J. 257 

865 

Gift. not alfirmed — Validity. 

A gift is valid until it is avoided by the donee 
it does not cease to be operative because it is not 
affirmed by him. N Bakaram v, Ramchandha. 
(1923) A. I. R, (N.) 90 89 

Government of India Aot, 1915, (5 & 6 Geo. V. C. 
61). i. 107— A huse of process of Cours — In terfer* 
ence fy High Court, 

When legal proceedings are taken under the 
Code of Criminal Procedure which amount to 
an abuse of process of the Court and the 
object of which is only to harass the party who has 
got a previous order of the Magistrate in his favour, 
the High Court has ample jurisdiction to 
interfere and ought to interfere under section 
107 of the Government of India Act C Aran 
Sardarv. Kara Sundar Majumdar, 27 C.W. N. 
1 71; 37 C, t. J . 39; (1923) A. L R. (C.) 95; 24 Ck. 
D. J .97 285 

S, 107 - divisional power.'i of High Court 

See Criminal 1‘rochdurr Codb, 1 ^ 9 ^, ss. 
145 , 439 228 

Guardian — Success, ive applications for removal 
on same facts^ not entertainahlc — Mother 
appointed guardian — Residence of second hus^^ 
hand of mother in same house with minor^ whe^ 
ther ground for removal* 

The duly appointed guardian of the person of 
a minor ought not to be called upon to resist 
successive applications for his or her removal 
upon the same set of facts. 

Where a mother is appointed the guardian 
of the person of her minor son, and she re-marries, 
the fact that her second husband resides in the 
house which she continues to occupy as guard- 
iau of her minor son. is not a sufficient cause for 
her removal from such guardianship, A Bhagwan 
Dasv. Mangawa, 20 A. I 4 , J. 959 ; ( 1922 ) A. I. R. 
|A,) 540 J 45 A. 196 116 


Guardians and Wards Act fVlU of 1890)» s. 17— 

Selection of guardian— Minor* s welfare paramount 
ccmsidcration —Presumptive heir to minor's prop- 
erty, if suitable guardian. 

Where the claims of distant relations for the 
giiatdiausship of a minor have to be compared, 
there is no question of j^reference other than what 
arises from a consideration of the minor’s welfare. 

A presumptive heir to the properties of a minor 
is not a suitable person to be appointed guardian 
of his person. M Narasayya v, Venkaxappa, 17 
ly. W. 97; 44 M. Iv J. 62; (1923) M. W. N. 12: 
(1923) A.I. R. (M) 359 298 

88. 17, 19, 25 — Minor— Father not unfit — 

Guardian, appointment of — Father, suit by, for 
custody of minor, competency of. 

No order declaring or appointing a guard- 
ian of a minor’s person can be made under section 
19 of the Guardians and Wards Act during the 
lifetime of the minor's father unless, in the 
opinion of the Court, he is unfit to be such a 
guardian. 

The provisions of section 19 of the Act are not 
subject to those of section 17, but expressly 
override them. 

There is no provision under the Guardians and 
Wards Act by which a father can obtam the cus- 
tody of his minor child who has never been in his 
emstody before. N Dhan Kumari Devi v, Mahen- 
DRA Singh. 19 N. L. R. 45; 6 N. J. iiij 
(1923) A, I. R. (N.) 199 448 

— — ss. 84 (a). 89 (b), (e) — Appointment of 
guardian — Failure to give security. 

An order appointing a guardian, in the sense that 
it can be appealed against, is a complete order as 
soon as it is made, but it does not become operative 
till security is put in by the person who is appointed 
a guardian. So long as the security is not put in 
the guardian is debarred from acting as such. 

A person who is appointed a guardian is liable 
to be removed under clause (b) or clause (e) of 
section 39 of the Guardians and Wards Act if he 
fails to furnish security. L Khushae Devi v, 
SuKH Diat# 672 

Hindu Law — Local law — Personal law, 

Prima facie, any Hindu residiug in a particular 
Province of India is held to be subject to the par- 
ticular doctrine of Hindu Law recognised in that 
province. But this law is not merely a local 
law. It becomes the personal law, and part of 
the status of every family which is governed by 
it; consequently, where any such family migrates, 
to another province governed by another law, 
it carries its own law with it. N Rambhabai v, 
Toxaram I1923) A. I. R. (N.) 188 727 

Mortgage by Hindu father before birth of 

son ^ Antecedent debt* 

A mortgage by a Hindu father before the birth 
of a son, that is. when there was no Joint family in 
existence, and, therefore, no joint family property, 
is a valid antecedent debt which cannot be chu- 
lenged by the son. A Txreok Saixhwar sa 
LAESA Saixhwar 466 

Settlement by father adopted and acted 

upon by sons— 5 onf, mhethef eon go bdhind, 
settlement as menhHors^SstoppoL 
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Hindu LaW'-'contd. 

On the death of a separated Hindu, who left sur- 
viving him two daughters, a dispute arose between 
bis two first cousins and daughters as to the 
succession of his property. The parties settled 
this dispute by a private settlement under which 
the property of the deceased was divided by mutual 
consent into four equal shares and each of the four 
claimants got possession of one separate share. 
One of the cousins sold his share and on the death 
of the other his sons adopted the settlement and 
continued in possession of the share which had 
come to their father. After 14 years, on the death 
of one of the two daughters, they claimed the prop- 
erty of the deceased daughter as reversioners; 

Held, that, though they were not parties to 
the settlement, under which their father had ac- 
quired a share in the estate of his deceased cousin, 
yet, they were estopped from going behind that 
settlement and claiming one-fourth share as rc\ er- 
sioners. A Bahadur v'^ingii i;. Kam Bahadur, 21 
A. b. J. 140; (192^) A. 1 . R. (A.) 20.1; 45 A. 277 

405 

Alienation- hy widow — Assent by 

next reversioner-- Estoppel- Eelinquislunenf. 

A reversioner’s assent to a gift by a widow 
does not estop him from challenging the validity 
of the gift. 

The consent of a next reversioner does not vali- 
date a gift which is a transfer without consider- 
ation, nor can his assent umoimt to a reliuquivsh- 
meut, because, as a reversioner he has no vested 
interest to reliuviuish. A Ram Dayauv. MiTiioc) 

l/Aiv 287 

Qip by widow in favout of reversioner — 

Nearest reversioners interested — Remote reversion- 
er, suit hy, for declaring gift invalid, whether 
maintainable, 

A remote reversioner is entitled to challenge 
a gift by a Hindu widow, if the nearest rever- 
sioners arc interest eJ in maintaining the gift even 
though the donee is a nearer reversioner to the 
plaintiff. A Jaudko Tiwari Kuijur Nao'ii 
Pandky, (1923) a. I. R. (A.) 312 765 

V. Custom — Converts to Hi^idmsm jor 

generations — Hindu Law and usages- - Adoption. 
A family of non-Hindu origin which became con- 
verted to Hinduism at least 100 years ago is suffi- 
ciently Hindu to make succession by adoption, 
oven if non-existent in non-Hindu times, come in 
with tile rest of Hindu I,aw, and this though the 
family may still retain some relics of non- 
Hinduism, P. 0. Sajideo Narain Deo v. Kusum 
Hitmaki, 4 P. Jv. T. 217; (1923) A. 1 . R. (P. C.) 2i| 
44 M. Iv, J; 476; 32 M. D. T. 121; 37 C. D. J. 309; 
25 Bom. I4. R. 560; (1923) M. W. N. 377; 2 Pat. 
230 769 

Debt incurred by fedher as surety for 

payment of money lent-*- Liability of son. 

Where, a Hindu father becomes surety for the 
payment; of mpney lent, after his death his son 
ii liable; under the Hindu I^aw to pay the debt. 
H Mayaramv. Bhairon Prasad, 19 N,. h. R. 20: 
(1:923) AfX R* (N.), 1 15, 85i 

^ P M inferred byfafher**-SQn$,HdbiH- 
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Hindu Law -con td. 

A decree-holder is entitled to proceed against 
any ancestral property in the hands of the son of his 
deceased judgment-debtor which, under the Hindu 
Ivaw, is liable for the payment of the debts, unless 
and until the son can prove either that there was 
in fact no debt at all, or that tlie debt was 
tainted with immorality. A Raman and Shukad 
V. ChhoTKY Rau, 20 A. I/. J. 9^9; (1923) A. 1. R. 
(A.) 124 417 

'Decree for damages agoinst Jather — 

Liability of sons. 

A Hindu son is not bound to pay the damages 
decreed against his father for a tort, provided the 
decree was in respect of any act amounting to 
such immorality as would free the son ^ the wrong- 
doer under the Hindu Law from liability for the 
debt. 

The right to enforce payment of a Hindu’s debts 
against his son is a different matter from that 
Hindu's right to alienate his sou’s s^re in the 
family property himself for the satisfaction of 
those debts. N Ramprashad v. Bansieau, 19 ^ 
L. R. 6; (1923) A. I. R. (N) 117; 17 

Impartible Jagir — Suco'ssion — Joint 

family property or speorate property ~~ Senior 
branch renouncing hy arrunsenunt right of succes- 
sion — Non dwision of status— Ljject of a} rang e- 
ment. 

Succession to an impartible estate under the 
Hindu Law is governed by the rule of survivorship 
if it is joint family property and by the rule of 
inheritance to separate property if it is a separate 
prox)ertyi and if the rule of survivorship applies, 
the senior member of the senior line is entitied to 
succeed. 

In an impartible jaghit, one of the jaghirdav^ 
was succeeded not by his first son wdio was of a 
weak mind but by his second son, and under an 
arrangement the succession of the jaghir there- 
after for nearly 100 years and for four generations 
continued in the junior branch. An unsuccess- 
ful attem2)t was once made by a member of the 
senior branch by litigation to get back the jaghir. 
There w^as no j^artible property belonging to the 
family besides the jaghir. Members of both the 
branchCvS of the family resided in the ancestral 
homes though separately. There was no distinct 
or positive act of division of status and the la.st 
jaghirdar in the jimior line died without male 
issue. In a suit by the mother against the senior 
member of the senior branch who got into pos- 
session of jaghir : 

Held, that the effect of the family arrangement 
was merely to substitute the junior line for the 
senior line to succeed to the Poligarship, but did not 
affect the jaghir being held as joint family prop- 
erty, and the rights of survivorship Subsisting in the 
senior branch. The possession of the second line 
being consistent with the continuance of the joint 
family rights did not make the jaghir the separate 
property of the second line by adverse possession. 
The family continued to be joint in status and 6n 
the death of the last jaghirdar without male issue, 
the senior member of the senior branch was entitled 
to succeed by right of survivorship in preferanc^ 
to the mother* 
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Per Ramesam, /.—When the individuals of a 
line renounce their right to an impartible estate 
and those of another take by a family arrangement, 
the persons who take the estate by the arrangement 
do so by an act not hostile in the sense that the 
members of the former line cease to be members 
of the joint family but hostile only to the extent 
that, as long as the latter line lasts, the members 
of the former line cannot claim it. A litigation 
as to the right to hold the estate between two 
such lines does not necessarily effect a complete 
separation. 

The holder of an impartible estate cannot, by 
giving a notice to the junior members that he in- 
tends to be divided in status as regards all the par- 
tible and impartible properties, put an end to the 
rights of the junior members over the impartible 
estate. Such a notice destroys the undivided 
.status only as to the partible properties. M 
Annadana Jadaya Gounder V. Konammae, 17 
Iv. W, 107; (T92 M. W. K. 15; (idsO A. I. R. 
(M.) 402 ' 683 

;■ — Inheritance— cougemtal— Ex- 

clusioti from inh/^riiaftce. 

Under the Hindu Uaw congenital and incurable 
blindness caiises exclusion from inheritance, and 
this rule of law has not become ob.solete. N Nana 
V lor.iEAE, TO N 1 <. R.69; {u)%^) A. 1 R. (N ) 
151 y - ^ ' 566 

Joint lAmily— A liendiion— Legal Neces- 
sity-^ Burden of proof — Menwer on trial on serious 
change —Legal necessity — Declaratory decree —Dis 
cretion of Courts 

When a creditor wants to enforce on the joint 
family property a charge epated by one member 
of the joint undivided Hindu family, and the 
charge is challenged by the other members of the 
faniilv on the ground that ft was ^^rentod without 
legal necessity, it is for the creditor to make out a 
prima facie case of legal necessity. However, in 
a case where it is not the creditor who is enforcing 
his charge against the family property, but it is 
one of the members of the joint family who is 
seeking a declaration that the charge created upon 
the family property by one or some of the members 
of the famuy should be declared null and void on 
the §roimd that it was created without legal necessi- 
ty, it is for such member to make out a prima 
facie case that the charge was without legal neces- 
sity. 

Therefore^ where a member of a joint Hindu 
family, who is on his trial on a serious charge, 
of murder, raises money by hypothecating fie 
joint family property and another member of the 
joint family orings a suit to have the mortgage 
declared null and void on the ground that it was 
created without consideration and legal necessity, 
it is for the plaintiff before the mortgagee can be 
called upon to give evidence with regard to the 
validity of his document, to establish, by some 
prima facie evidence, that the deed was fictitious 
and without consideration. 

If a member of a joint Hindu family is standing 
his trial on a serious charge of murder and wants 
funds to defend himself and raises funds by creating 
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a charjge on the family property, he does so under 
necessity w-hich may be called legal necessity under 
the Hindu Uaw. And there is no difference in 
principle whether a karla or a younger member 
of the family, in case he is in trouble, borrows 
money by hypothecating the family property in 
order to defend himself. 

The question tif the granting of a decree in a 
declaratory .suit is always in the la.st, re.source a 
matter of discretion with the Court, and that 
discretion has to be exercised upon proper and 
legal principles. A Ram Raguubir Lae v. I>ip 
NauainSingh, 21 A. Iv. J. 168; 0 O. & A, L. R. 
(A.) 349; (1023) A. I. R. (A.) 287; 2^5 A. 3n 749 

Joint family — A tienati on— Mortgage — 

Antecedent debt — Sons^HahilHy of. 

Per Spencer, /.— Under the Hindu Law, a 
personal covenant whether contemporaneous or 
previous, if it is part of a mortgage executed by 
a Hindu father, is hot an antecedent debt, so as 
to validate the mortgage as against the sons. 

Whether there is an antecedent obligation dis- 
sociated in time and fact from the sale or mortgage 
in any particular ca.se is a que-stion of fact to be 
decided on the facts of each case. 

A negotiable instrument does not lose its cha- 
racter as such by the mere fact that title-deeds are 
deposited as collateral security. 

Where the accounts show that money was first 
advanced, pro-notes executed and later on security 
taken, the debts are sufficiently dissociated in 
time and fact from the mortgage to constitute 
an antecedent debt." 

Obiter. — A personal covenant to pay which is 
outstanding in a mortgage document can sustain 
a subsequent alienation as an antecedent debt, 
though no decree has been passed to enforce it, 
M VaDAMAEAI PlEEAl V. SuBRAMANIA CUEtTlAR, 
16 L. W. g^Cr, (1923) M. W. N. 57; (1923) A. I. 

R. pvi.) 262 ‘ lao 

--Bluest, powers of— Will by one or 

more members of joint family — Family settle- 
ment. 

A member of a joint Hindu family, if he is the 
absolute owner of the property, whether ancestral 
or self-acquired, can bequeath it by Will. Simi- 
larly, two or more Hindus, who own between them- 
selves all the co-parcenary property, are com- 
petent to make a joint Will* 

Where two joint Hindu brothers having no male 
issue and owning between themselves the whole of 
the co-parcenary property execute a document 
which ijrovides that in fie event of one party 
dying without any male issue, the name of his 
widow shall be entered in the public papers, that 
the party remaining alive shall have no objection 
to the same, that if the surviving party has mkle 
issue, in that case, after the death of fie widow 
of the deceased party, the son or the sons of the 
other patty shall be the owner or owners of the 
entire estate, that the daughters or their sons 
shall have no right as against the son or sous of 
the other party, and thst the widow of the 
deceased party shall have no right at any time to 
make any transfer whatsoever, the document is a 
joint Will valid under the Law. The document, 
besides, constitutes a valid family settlement 
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as it embodies a mutual bargain supported by 
legal consideration whereby each party gives up 
the possibility of his surviving his brother, with 
the consequential financial advantage in that case, 
in consideration of obtaining for his wife a far 
more assured monetary position than she would 
otherwise have had as the widow of a deceased 
Hindu member of a joint family. A Lachiimi 
Chand V. An AND I, 21 A. Ty. J. 73; (1923) A. 1 . R. 
(A) 109; 45 A. 245 674 

— Joint faxnily — Debts — Legal necessity — 

Long series of transactions— Proof, nature of— 
Judgment-debt — Prima facie proof of necessity,^ 

In determining the existence of legal necessity 
for debts contracted by a Hindu joint family, 
where there has been a long scries of trans- 
actions, it is not always possible to prove 
exactly the purpose for which any particular item 
was borrowed,and, in such a case, it will be sudicient 
for the creditor to show that the family was in 
chronic need of inone}", and that the moneys 
were advanced on the representation of the mana- 
ger that they were needed for objects of necessity. 

Where the necessity arises from the pressure of 
a judgment-debt, the person dealing with the mana- 
ger of a joint family is entitled to treat the judgment 
as prima facie proof of necessity, and he is under 
no obligation to go behind the judgment in order 
to inquire whether the debt covered by the decree 
was for legal and binding necessity of the family. 
Pat Hukhix Ojha v. J anki Singu, 4 P. T. 3^7 

Estate — Mother suceeeding son — Lialiliiy 

to pay husband's debts— Slon*$ successors, liability 
of— Extent of liability. 

There may be no pious obligation on a Hindu 
mother succeeding to the estate of her con for the 
payment of the debts due by her husband; but if 
the ron has succeeded to the CvStale of his lather, 
the peison who succeeds such son is as much 
liable ior the payment of the debts due by the 
father, to the extent of the family property, 
as a preson who would directly succeed to the 
property on his death. 0 SiiKO N and an v. 
SiiBo Babak, y O & A. R. (O ) 2O4 974 

— Karta, appointment oj, as 

guardian, effect of 

Although a mother, the natural guardian, is the 
proper person to be appointed guardian ad litem of 
a minor, the fact that, on the nomination of the 
plaintiff, the eldest brother of the minor, who is also 
harla of the joint family, is appointed, would not 
render the decree passed in the suit a nullity. 
Pat, Radha Krishna Gopab Habji v. Lakshmi 
Narayan, I P. L. R. 80 ; 4 P. T. 329; (1923) 
Pax. 159; 2 Pat. 273 841 

- Karta whet/i er can act as guar- 

dian» 

Obiter: — The Karta of a joint Hindu family 
can aat, without i^edffc appointment, as guar- 
dian of the minor. But a Court must decide 
whether or not he was acting in the interest of 
the minor* Pesh. Chsx Ram v* Kanshi Ram 7 
■ Manager and adult membars made 

defendantS'^Minar members not impleaded — 


Hindu Law-^ontd. 

Compromise*decree, whether binding on minor 
members — Effect of making adult members 
parties. 

If the whole of a joint Hindu family is represent- 
ed in a suit by the managing member of the family, 
the minor members must be taken to have been 
duly represented. It is not necessary that 
tlie managing member should be described as 
such in the plaint ; nor is it necessary that every 
adult member should be made a party to the 
suit. It is sujQicient if, in reality, the whole of the 
family is represented by the persons who arc 
named as defendants in the suit. But if, for the 
sake of precaution, all adult members are made 
parties, that does not affect the nature of the suit ; 
nor is it neccssar}’ to state specifically in the plaint 
that the members who have been made parties 
to the suit represent not only themselves but also 
the minor members of the family. 

A compromise-decree passed against the manager 
of a joint family and the adult members made 
parties with the manager, is binding on the minor 
members of the famil}* not made parties to the 
suit, if there is nothing to show that the adult 
members of the family did not properly represent 
the interest of the minor members. A Tui.Si v. 
BiSHNAl'H Rai, 21 A. ly. J. 175; (1923) A. I. R. 
(A.) 284 628 

Joint fomily — Mortgage by karta — Keces^ 

siiy — Interest^ rate of — Burden of proof. 

Jt is incumbent on a person, supporting a mort- 
gage made by the manager ot a joint Hindu family, 
to .show not only that there was necessity to borrow 
but that it was not unreasonable to do so at the 
rate and terms contained in the mortgage. P C 
Ram Bujitawan PrOvSad Singit NatiiuRam, 
4 P. L. T. 29; (1923) A. I. R. 37 (P. C); 32 
M. ly. T. 129; 44 M. L. J. 615; 25 Bom. ly. R. 568; 
(1923) M. W. N. 3821 2 Pax. 285 938 

Partition in status. Sec lyiMiXAXiON 

Act, 1908, Sen. 1 , Arts. 02, 109, 120, 127 

177 

property — Alienation — Legal necessity 

— Benefit to the estate — Litigation for possible 
benefit, whether constitutes necessity. 

The borrowing of money for the purpose of main- 
taining a suit to recover an estate which has never 
belonged to the joint family is not recognised by 
Hindu Xyaw as a legal necessity. A distinction 
should be drawn between litigation undertaken 
to protect the property and litigation the object 
of which is to obtain a possible benefit for the estate. 
The former relates to the security of that which 
has already been acquired and is in actual posses- 
sion ; the latter relates to that which may possibly 
be acquired ; as a general rule, the former class 
of litigation would, no doubt, amount to legal 
necessity and in regard to the latter class of liti- 
gation it may be laid down that if such litigation 
ends in actual benefit to the estate, any alienation 
which may have been necessary for pro.secuting 
the litigation would be valid and binding upon 
the reversioner on the analogy of the maxim ' he 
who enjoys the benefit ought to bear the butdeji 
also.* 
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Hindu Law— contd. 

An act, for which the character of * benefit to 
the estate ' or * legal necessity ' can be claimed 
must necessarily be a defensive act, something 
undertaken for the protection of the estate already 
in possession, not an act done with the purpose 
of bringing fresh property into possession, and 
which may or may not be successful under the 
chances attending upon litigation. A B hag wan 
Das y. Mauadeo PrAvSad, 21 A. L. J . 271; (1023) 
A. I. K. (A.) 2 ij 8 059 

Joint family property — Anccsttal prop- 
erty — Self-acquisitions — Nucleus — Burden of 
proov — Alitnation hy father — Validity. 

Per Devadoss, J ~li there is a large family 
nucleus and if the property in the possession of 
a member of the joint family can be traceable to 
the income of the family nucleus, such property 
would be considered joint family property till 
it is alllrmatively shown that that property was 
acquired without the help of, and without det- 
riment to, the family nucleus. The question 
of onus is not of much importance when all the 
evidence is before the Court. When it is toimd 
that the family nucleus is of such a character 
that it could not have yielded any appreciable 
income and when there is no proportion between 
the family nucleus and fortune acquired in the 
course of a few years, the matter docs not rest 
with mere presumptions alone. The Court has 
to see whether the acquisitions were made by a 
member unaided by the family nucleus. 

Where a father transfers property intending to 
part with all the interest he possesses in any capa- 
city in the property, a recital in the deed as to its 
being self -acquired is not sufficient to invalidate 
an otherwivSe proper transaction. M Vadamai.ae 
PlIvI/AI y. SUBRAMANIA CHETXIAR, I6 D. W 936; 
(1923) M. W. N. 57; (1923) A. I. R. (M.) 262 180 
Sale of family property — Re-purchase 

by one member, effect of. 

The doctrine that where there has been a mort- 
gage of joint family property or a wrongful dis- 
possession of the joint family and the property is 
subsequently redeemed or re-purchased by one 
member of the family the redemption or the re- 
purchase must be deemed to have been for and on 
behalf of the joint family, irrespective of the fact 
whether the money paid for the redemption or 
the re-purchase was paid out of joint family fimds 
or was the private money of the member paying 
it, is inapplicable to a case where joint family 
property which has been sold by a vedid and vo- 
luntary sale is subsequently re-purchased by one 
member of the family with his own private funds. 

Where two brothers sold certain family property 
and subsequently went separately into insolvency 
and some time after the property sold was re- 
purchased by one of them in his own name with 
his private funds and was dealt with as his separate 
property by him and after his death by his widow 
to the knowledge of and without objection by 
the other brother or after him by his widow : 

Held, that these facts indicated that there had 
been a division of status between the brothers 
prior to the re-purchase and that the property 
was the self-acquisition of the brother who had 


Hindu Law— contd. 

re-purchased it. M MacdoomMahamad a. Bansi 
Lae, (1922) M. W. N. 824; (1923) A. I. R. (M.) 

248 855 

Joint family Son’s liability for debts 

of father — Partition^ effect of. 

So long as a Hindu family remains undivided^ 
a creditor can proceed against the interests of the 
sons in the ancestral property for the debts of their 
father not contracted for illegal or immoral pur- 
poses without proving family necessity or antece- 
dent debt. 

Obiter (i) Per Spencer^ J. — If the sons effect 
a bona fide partition at a time anterior to the date 
when the debt is contracted, their responsibility 
is different and the father’s creditor cannot then 
proceed against their divided shares. M KuRU- 
KUNDi Sama Rao v. Firm of Marwadi Vannapi 
Vajinji, (1922) M. W. N. 7o8j 43 M. L. J. 7451 
(1923) A. I. R. (M.) 36; 32 M. L. T. 9J 17 L. W. 
661; 46 M. 64 158 

Mitakshara — * Inheritance — Fathers 

sister* s grtat-^randson. 

A father’s sister’s great-grandson of the pro- 
positus is uot a bhinna gotra sc-pin-j^a and carnot 
inherit his property, A^Shko Nandan v. Munni, 
21 A. L J. 28S 1018 

Partition — Grandmother* s share on 

partition between grandsons, 

A grandmother gets an equal share with her 
grandsons on partition between them. A Kanhaiya 
Laef. Gora 588 

— — — - Succession — Sudras-- Illegitimate son 

and widow. 

Under the Hindu Law, an illegitimate son of a 
Sudra is entitled to share equally with the widow. 
P c KaMUEAMMAE V. ViSVANAXHASWAMI NaICKER, 
17 L. W. 298 I (1923) A. I. R. (P. c.) 8; 44 M. L- J. 
465; 32 M. L. T. 48; 37 C. L. J. 363; 25 Bom. L. R. 
577; 46 M. 167 848 

'NLoihet— Properties given for maintenance 

— Estate taken-- Property acquired from income, 
nature of. 

When on the death of a Hindu his widows agreed 
to let his mother hold certain properties which 
were described as having been given for mainten- 
ance ; 

Held, that the words used did not Indicate an 
intention to make over the properties to the 
mother as an absolute gift and that the mother 
was only entitled to use their income for purposes 
oi maintenance. 

There is no necessary connection between the 
limited nature of the estate which a widow takes 
in her husband’s property and the interest accruing 
to her in the income derived by her as such limited 
owner. That which becomes vested in her in 
her own right and which she can dispose of at 
pleasure is her own property, not limited, but 
absolute, exclusive and separate, in every sense of 
the term and devolves a.s such. There is no pre- 
sumption that savings or purchases with savings 
effected by a widow are increments to corpus 
of the husband's estate and pass togeliier witn it. 

The same principles apply to a case where a 
Hindu female is given certain properties for fhe 



Il02 


INDIAN CASKS. 


um 

Hindu Law— condd. Idol— Mahant. minor— Suit for rem^vy of Umple 

property— Guardian of minor ^ suit by, as next 


purpose of applying their income to^^urds her 
mainlenaticc. L * Mai.an v , KiShore Ciiand. 
(iP23)A. I. R. (I..) 17 883 

Partition — Incomplete pai^iVAov, allegation 

of— Burden of proof— Presumption 
Once it is admitted that a partition has taken 
place, the prevSumptioii is that all the property 
belonging to the joint family has been divided, 
and the burden of proving that some of the prop- 
erty was left undivided and continued to be joint, 
lies upon the person alleging it. N Akanduao 
V, Dad A 43 

whether guardian de jure — 

Transaction by de facto guirdian —Legality — 

Test - Poivers of delegation. 

Although under the Hindu Daw, a step-mother 
is not the de jtrre guardian of her minor 
step-son, where she is the guardian de facto 
she has power to enter into transactions 
such as a prudent manager of the property 
would have entered into for legal necessity or 
benefit of the minor, and such transactions will 
be upheld by the Courts. 

A de facto guardian of a minor has power to 
delegate his authority to an agent. N CiANPAT v. 
Fxrm of Bissessari^ai, (U)Vindkam 491 

Widow — Gift to next reversioner — Accele* 

ration — Intention. 

A transfer by a Hindu widow to her daughter 
or other next reversioner will ordinarily be regard- 
ed as an acceleration of the next reversioner’s 
interest, but this will not be the case when there 
arc material portions in the particular document 
by which the transfer is effected to support the 
existence of different intention on the part of the 
widow M Karumuki Ramaeakshmi v Boda Naca- 
raTam 17 D. W. 11; (102^) M. W N. 172; 44 M. 
D. J- ^>77; ( 19 ^ 3 ) A. I. R. (M.) 335 348 

-Sale to pay off husband* s diit - 

Consider jHon slijJMy in excess of debt Sc Ic, 
setting ash/e of. 

A sale by a Hindu widow to pay off a legal debt 
due by her deceased husband cannot be set aside 
upon payment of the amount which it was neces- 
sary for her to raise to pay off the debt, simply 
because the sale was for a sum which exceeded 
by about one-sixth, the sum actually required for 
the debt. N Anandrao v, SarAvSwTibai, 

A. I. R. (N.) 125 532 

Will — Devise in favour of widow — Estate 

taken — ** Malik, ** use of. 

The mere use of the word ** Malik in making 
a devise, if qualified by the surrounding context, 
does not exclude the possibility of merely a life- 
estate being conferred. 

A Will made by a Hindu testator devised certain 
property in the following words t 

** After my death my wife shall be the owner 
and possessor and after her death my daughters shall 
be the owners of the property in half shares and 
shall exercise proprietary rights over i : " 

Held^ that the widow took only a life-estate in 
the property. L RamKisiienv. Bhagirxi, (1923) 
A.1.R.(D) 304 7« 


friend of idol, competency of. 

Where the Mahant of an idol is a minor and a 
person appointed to supervise the management 
appoints a guardian of the property on the minor's 
behalf, a suit brought by such guardian as next 
friend in the name of the idol and not in the capacity 
of a trustee or Shebait for recovery of property 
belonging to the idol is competent. A ShEO 
Ramji v. Sri Ridhnath Mahadeoji, 21 A. L. J. 
148; (1923) A. I. R. (A.) 160; 45 A. 319 4 ^ 

Income-Tax Act (VII of 1918 ), ss. 8, 6, dZ—Non- 

resident firm making purchases in British 
India — Profits accruing abroad, whether liable 
to income-tax. 

Section 33 (i) of the Income-Tax Act. 1918, is 
not a charging section but a machinery section 
setting out the method by which the tax, if other- 
wise chargeable, is to be collected in certain cases 
where the direct beneficiary cannot be got at. 
It is not a section designed to declare some other 
gains taxable beyond what has been declared 
by section 5 of the Act to be taxable. 

Section 33 (i) of the Income-Tax Act was not 
intended in any way to enlarge the scope of sec- 
tion 5 or bring into the net any income accruing 
outside British India but not derived from busi- 
ness within British India merely because that 
income was received through or from a business 
connection in British India. 

Section 3^ (i) of the Income Tax is governed 
and controlled by section 5 and really applies 
and was intended to apply to cases where 
a non-residant firm takas incoma or profits 
from business carried on by it in Britisli 
India which are trausmittabe and are trans • 
mitted through its resident agent. The agent 
will be taxed and will be the assessee for the pur- 
poses of the Act for the profits in British India 
of that business, and in order to guard against the 
section being taken to mean that it is merely 
the agent's own profits which are chargeable, 
language is used implying that it is the profits 
of his firm accruing in or arising through its 
business connection in British India which are 
taxable through the agent. 

The condition precedent to assessability under 
section 3 (1) of the Income Tax Act is 

business in British India and not merely a busi- 
ness connection in British India, and it is not laid 
down in the Act that the two phrases are identical 
in meaning. The test is this : — ^Is the non- 
resident firm by its agency in British India malt- 
ing profits in British India which pass to it through 
the hands of its agent. If it is, then section 33 
(i) of the Income-Tax Act applies. If not, then 
the section does not apply, 

A non-resident firm which merely purchases 
raw material in British India through its agent 
for shipment and sale abroad and realises the 
profits from the sale abroad does not thereby 
carry on trade or business in British India and 
is not liable to assessment in respect of such 
profits. M Secy, to the Board of Rev. (Incom, 
Tax), Madras v. Madras Bxport Co., Madras, 
17 D. W. 161; 44 M. D. J. 290; (1923) A. I. R. (M.) 
422; 4f> M. 360 759 
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Indian Solidiers (Litigation) Act (IX o£ 1918^, 8. 11 

applicability of. 

Section n of the Indian Soldiers (Litigation) Act 
applies only to those cases where the plaintiff is 
an Indian Soldier at the time when he files his 
suit ; the section does not become applicable by 
the mere fact that the j^laiiitiff was a soldier at 
the time when the cause of action arose. L Mut,A 
Mai. V , Tiara Singh 828 

Injunction — J urisdtclton to grant against person 
residing outside Court's territorial jurisdiction — 
Injunction ivhen to be granted — Shrine — Worship 
— Use of property by its owner- — Religious feelings 
and beliefs, 

A Court should not grant an injunction against 
a person residing outside its juris(li(!tion and not 
subject to its jurisdiction in cases where it has no 
means of enforcing the injunction. Jiut where the 
acts complained of are acts committed or to be 
committed within the jurisdiction of the Court and 
the party jiioceeded against, althcmgh he resides 
outside the jurisdiction, has appeared in the .suit 
and submitted personally to the jurisdiction of 
the Court, the Court has jurisdiction to make the 
order. 

Before granting a temporary injunction the 
Court must be satisfied that the plaintiff has a fair 
question to raise as to the extent of the right alleg- 
ed. It must also be satisfied that the defendant 
has infringed or is threatening an infringement of 
that right. 

No person is entitled, to whatever religion he 
may belong, to enforce his religious views upon 
another or to restrain that other from doing any 
lawful act or making any lawful use of liis property 
merely because it would not fit in with the tenets 
of his particular religion. The mere fact that the 
contemplated act of the owner of the property 
would shock the religious sentiments of the other 
is not in itself a matter which would give rise to 
a cause of action. 

The right to worship at a shrine built on a hill, 
belonging to another with free access to the hill for 
the purpose of worship, is a right in alieno solo, 
and so long as it is not interfered with, the owner 
of the hill can do what he likes mth his prop- 
erty, 

hjvcry one is entitled to his ovm religious beliefs 
but he cannot force them upon another so as to 
restrain that other from dealing with his property 
in a manner incompatible with those b^efs. 
Pat. Maiiaraj Bauadur Singu v . Hukum Cuand 
4 P. ly. T. 48; (1923) A. I. R. j^Pat.) 209 11 

Slterest* award of — No contract to pay interest — 
Equity — Interest Act {XXXI I of 1839), whether 
exhaustive. 

The Interest Act is not exhaustive of cases 
where interest is allowable when no contract 
exists; but, apart from contract and the provi- 
sions of the Act, a Court is competent to decree 
interest by way of equitable relief in a proper 
ease where justice, equity and good conscience 
require it. 

where by the wrongful act of the defendant 
the plaintiff is deprived of money which was ac- 
tually making interest, a Court of Equity, Jn an 
action for money had and received, is competent to 
award interest on the amount due. 
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In granting equitable relief the Court ought 
to look to the substance of the claim and not 
to the form of the action. M Arunachai^am 
CHK triARi;. RajeswaraSetupati, (1921) M.W.N. 
« 73 ; *5 L. W. 63; 30 M. L. T. 8|; 42 M. L. J. 74: 
(1922) A. 1 . R. (M.) 55 257 

Interest Act (XXXII of 1839). whether exhaustive 
Sec Interest, award of 57 

Interpretation of Statutes — Distinct meanings — 
Duty of Court. 

When in a Statute, or in au official notification 
having the force of law, a term is used which is 
capable of two absolutely distinct meanings, it is 
for the Courts to determine which is correct. 
Pesh Muazam Siikr v . Fazae Rahman 312 

Joint holding — One cosharer in possession 
of specific plot oj holding —Possession of 
plot wrongfully taken by another co-sharer — 
Suit for exclusive possession — Partition in Ueve* 
nue Courts, whether necessary. 

If in a suit for exclusive possession of a plot of 
land, it is proved that the land was the khud-' 
kashi of the plaintiff and that the defendant had 
wrongfully dispossessed him and taken posses.sion 
of the property, the plaintiff is entitled to the 
decree prayed for and cannot be compelled to 
sue for partition in the Revenue Court. A Kuedip 
Chaubk V, Jagnandan Chaube, (1923) a. I. R. 
(A.) 36^ 299 

Jurisdiction — Complaint, filing of, effect of— Revi- 
sion — Complainant, whether can object to juris- 
diction* 

The mere filing of a complaint invoking the 
jurisdiction of a Magistrate, does not invest the 
Magistrate with jurisdiction, if otherwise he had 
no jurisdiction to try the offence, and it is open 
to a complainant, in revision to the High Court, 
to object to the jurisdiction of the Magistrate. 
M RAMASAMT CIIETTIAR V, MuTHUVElyU MUDAlyl, 
16 L. W. 5O2; 3 1 M. L. T. 420; 45 M. 843 (1923) 
M. W. N. 57; (1923) A. I. R. (M.) 191; 24 Cr. L.J. 
no 2^ 

-— — II ' — of Courts — Jurisdiction^ meaning and 
divisions of — Jurisdiction as to person^ how 
conferred — Judgment passed in disobedience of 
statutory provision^ whether necessarily without 
jurisdiction— Defect in procedure —Merits of case 
not affected — J udgment^interference with, in appeal 
— Void and voidable judgments — Judgment^ sett- 
ing aside of, on ground of fraud — General alle-. 
gallons, value of— Suit to set aside judgment as 
passed without jurisdiction — Court, whether com* 
petent to go behind record of proceedings— Ex- 
ternal evidence, examination ofi 
Jurisdiction is the authority of the Court to 
hear aud determine a cause and is territorial, pecu* 
niary, personal and of the subject-matter. Juris- 
diction as to person is conferred on the Court 
by suing the person in a Court competent to try 
the cause as against that person, not by the mode 
which the Court adopts in bringing the person 
before the Court. Where the condition for the 
assumption of jurisdiction as against a person 
exists, the authority of the Court to try and deter- 
mine the cause as against him is complete and the 
mode which the Court adopts to bring that person 
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before the Court, affects the exercise of jurisdiction 
and not its existence. 

The mere fact that the Court has disobeyed any 
particular provision of the Statute is not sufficient 
to establish that there was no jurisdiction in the 
Court to render judgment in the case. 13 ut where 
as a consequence of the disobedience, there is no 
proper party to the suit, the case is different. 
The Court has no jurisdiction to render judgment 
against one who is not a party to the suit, though 
it has jurisdiction to render judgment against one 
who is a party to the suit but who has not been 
brought before it by reason of the failure on the 
part of the Court to follow the particular procedure 
laid down in the Code, 

In order to establish that a judgment is a nullity, 
it must be established that there was a total lack 
of juriftUiction in the Court to render the judgment. 

When the question is not one affecting the 
jurisdiction of the Court, but one affecting the 
regularity of the proceedings, the Appellate Court 
will not interfere, unless there is a defect on the 
merits. 

There is a clear distinction between a judgment 
which is void and a judgment which is voidable. 
An erroneous judgment is one which, though 
regularly rendered, is contrary to law or facts 
and is, therefore, liable to be reversed by an Appel- 
late Tribunal. An irregular judgment is also a 
voidable judgment, but the distinction between 
an erroneous judgment and a voidable judgment 
is this that, whereas an erroneous judgment will 
always be reversed by an Appellate Court, an 
irregular judgment will be reversed in appeal or 
ignored in a collateral proceeding only when it is 
shown that the irregularity in the proceedings has 
affected the merits of the case between the parties. 
A void judgment, on the other hand, is a judgment 
where there is a total lack of jurisdiction in the 
Court to render it. Such a judgment is a mere 
nullity. It is not necessary to set it aside and it can 
be completely disregarded whenever it is pleaded, 
either in support of a claim or in answer to a claim. 

Though a suit does not lie to set aside a decree 
and a sale in execution of such decree, on the 
ground that none of the processes in the suit or 
m execution was served on the plaintiff, such a 
suit is maintainable, if the allegations in the plaint 
amount to an attack, not on the regularity or 
sufficiency of the service of summons or the pro- 
ceedings, but on the whole suit, in which the ex 
arte decree was obtained, as being a fraud from 
eginning to end. 

It is a well settled principle as regards fraud 
that general allegations, however, strong may be 
the words in which they are stated, are insufficient 
even to amount to an averment of fraud of which 
any Court ought to take notice. A fair test is to 
Strike out from the plaint such words, as " fraud, 

** deceit, " “illegal'^ and “ fraudulent acts ” and 
so forth and see whether a case of fraud can be 
founded on what remains. 

Allegations in a plaint by a minor that none of the 
processes, in a suit or in the execution, was served on 
the plaintiff or on his guardian and that he was not 
properly represented m the action, do not, standing 
py themseWeSi amount to an averment of fraudi 
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but where there are allegations in the plaint which 
suggest that there was no foundation a^- all in the 
suit or that there was a fair defence to the suit, 
such allegations are sufficient to raise the pre- 
sumption that the failure to serve processes on the 
defendant or to take steps to have a guardian 
assigned to the minor, was deliberate and part of 
a carefully planned campaign to snatch a decree 
in the absence of the defendant. 

On a question of jurisdiction, the actual record 
or proceedings of the suit should in each case be 
decisive. Where on the face of the record a person 
qualified to act as the guardian appears as a 
guardian of the minor for the suit, the Court has 
no power, in another suit brought for the purpose 
of impeaching the validity of the decree, to examine 
the evidence in order to see whether notices under 
O. XXXII, r. 3(4) were in fact served or whether the 
person nominated as guardian did consent to act 
as guardian or whether the Court did expressly 
appoint such person as the guardian for the suit, 
unless it is shown that the defect in following the 
rules has affected the merits of the case. But 
where the record, on the face of it, shows that the 
minor was not represented by a guardian for the 
suit or was rei>resented by a guardian disqualified 
from acting as guardian, the position is the same 
as if the minor were not a party to the suit and the 
judgment rendered by the Court is without juris- 
diction and null aud void. Pat SaTdbo Nakain 
V Ramayan Tkwari, 4 P. ir. T. 147; (1923) A. I. 
R. (Pat.) 242; 2 Pat, 335 706 

ji^ahe allegations in plaint — Abuse of 

process of Court ~ Jurisdiction, general rule as 
to test of -Plaint designedly drafted falsely to 
give jurisdiction — Procedure. 

If a plaintiff makes allegations which he knows 
to be false and untrue, and makes them with the 
object of thereby inducing a Court to entertain 
the suit, and thereby assume to invest itself with 
jurisdiction, that is an abuse of the process of the 
Court, and is a fraud upon the Court which 
cannot be permitted. 

As a general rule, the proper test of jurisdic- 
tion is the statements made in the plaint and the 
nature of the claim before the Court, but where a 
plaint is designedly drafted with known false 
allegations, inserted with the object of obtain- 
ing a hearing in a Court which in truth 
has no jurisdiction, the plaintiff is not entitled to 
a hearing on the merits, the proper course in such 
a case is for the Court to direct the plaint to be 
returned for presentation in the proper Court 
A Abdui, Ghafur a. Nuruddin Ahmad, 20 A. 

J. 984; (1923) A. 1 . R. (A.) 137; 45 A. 193 4 U 

Suit by two plaintiffs — Dismissal — 

Appeal by one joining other as respondent — 
Appeal, acceptance of— Court, jurisdiction of, to 
show respondent as appellant, 

A Court has no jurisdiction to direct that a 
person who was never an appellant before it should 
LC shown in the decree as an appellant. 

Two persons, H, aud D, brought a suit for 

) profits which was dismissed, H alone appealed 
oining D. as respondent. The appeal was acceptec^ 
and the AppeUate Court came to the concludoii 



GENERAI^ INDEX. 


rurkdiction— coiicld. 

that a decree in iavour of both H and D should be 
passed. By mistake, however, the decree was 
drawn up in^ the name of H alone. D applied 
A ^ of the decree. Upon this the 

Apellate Court passed an order directing the name 
^ D to be entered in the decree as an appellant. 
On revision : 

Held, that the order was without jurisdiction 
could n )t be sustained. A Hardi^') Prasad v. 
Damodar Prasad, 20 A. h. J. <>80; (ly-' A. I. R. 
(A.) iiQ ^4 

Juristic person — Idol — Idol, wlu Vu y infant — N ext 
friend, suit ly, w^'l n compeienf, 

All idol who is bei g defrauded by his lawful 
guiraiaii o’* trustee cann')t be treated by a Court 
of l^aw oil the fo itiiig i.i an infant, and any person 
claiming a benevolent interest in the fortunes of 
the said idol, cannot be jiermitted to maintain a 
suit in the name and as th * next friend of the in- 
jur d idol. The pers m maiiitaiiing the suit must 
niake out that he has a right to ac't 011 behalf of the 
idol. ADarsuan LaIvV. Siiinji Maharaj Birat- 
man, 2oA. J, J. 077; A. I. R. (A.) 120; 4S 

A. 215 42Q 

Jury trial -C Aar .0 Jury — Difcxtivc charge — Pro- 
posed unicndntenls in law, rejerenev to. 

Where in delivering his charge to the J iiry the 
Judge omits to set out all the questions that re- 
quire decision, and the charge offers cxteuicly 
little guidance fo • arriving at a decision, the charge 
IS defective. 

Proposed amendments in the law, where ih?y 
have not become part of the law, ought not to be 
referred to in charging a J ury. C Abdud Gauur 
V. BMrRRoR, 3(> C. 1 . J. 152; zb e. W. N. c)72; 
(tc,22l A. I. R. (c.) 505; 24 Cu. h. J. 70 m 

Misdirection — Unanimous verdict — Fail- 
ure of justice. 

To justify the reversal of an unanimous verdict 
of a Jury on the ground that the J udge in his charge 
misdirected the Jury, it must be shown that the 
verdict has occasioned a failure of justice; that the 
verdict was due to the misdirection, and that, 
apart from this, the Jury would not have come 
to the same conclusion. C vSuBKRiNTKNDKNt and 
RliMKMBRANCKR, bKCAI, AFFA I RS SllY AM SaR- 
DAR BhUMTJ, 20 C. W. N. (lo22) A. 1 R. 

(C.) I 05 ; 24 Cr. b. j. 144 " 867 

Recording the heads of charge, meaning of, 

Altliough in a Jury trial the law requires the 
Judge only to record the heads of his charge 
these should be so recorded as to enable the High 
Court to know what was actually said. C Abdud 
Gafur V Kmpbror, C. b. J’. 4^7; 20 C. W. N. " 
996; (iy 32 ) A, I. R. (C ) 192; 24 Cr. b. J. 8 68 

Laohmipur gB, 6 i--^Diittict Bhagalpur, Bengal— 
Impartihility of estate — Custom, 

The holders of the gadi of badimipur Instate, 
District Bhagalpur, Bengal, comprising one of the 
chawrasi gadis, even supposing their origin to be 
non-Hiudu,^ have adopted, in general, not only 
Hindu religion and Hindu social usages, but also 
the Hindu baw regulating the succession of lande I 
property. 

Although an estate only becomes impartible by 
custom, and the custom has m each case to be 
proved, the custom of impartibility affords no 


Lachmiput gadi— conoid. 

evidence whereby to determine that a family docs 
not follow Hindu Law as a whole. P 0 SahdBo 
Narian Deo p. Kusum Kumari, 4 P. b. T. 217; 
(1923) A. I. R (P. C.) 21; 44 M. ly. J. 470; 32 M, 
b. T. 121; 37 C. b. J, 369 ; 25 Bom. b. R. 5bo; 
(1923) M. W. N. 377; 2 Pat. 230 769 

Landlord and tenant — Denial of hndlord*s title — 
Forfeiture, 

The denial of his landlord’s title by a tenant iu 
clear unmistake able terms will operate to create a 
forfeiture of the tenancy and enable the landlord to 
resume possession, and the mere institution of a 
suit to recover possession i.s a sufficient expression 
of the landlord’s intention to determine the tenancy. 

The denial must, however, not only be of a clear 
and unambiguous nature but must be antecedent 
to the suit for possession the .suit must be founded 
upon the denial. The denial cannot be extracted 
from the pleadings in the suit it, self. L KEwai, 
Ramv. Abdud Hai, (1923) A. J. R. (b.^ 40{) 779 

■ Denial of landlord's title — Forfeiture-— 

Necessity for landlord's knowledge. 

In order that a denial bv a tenant of the land- 
lord’s title may work a forfeiture, it must be un- 
equivocal and clear and must be brought home to 
the knowledge of the landlord prior to the insti- 
tution of the suit. M Tiiirumaeassert Kottayu. 
Srrkduakam V.vtja Rajah v Parark\t, (hj/t) 
M. W. N. •) 41 M. J;. j . 5^.5 270 

Fixed-rate holding — Simple mortgage by 

tenant — Dispossession, forcible, by Zemindar 
— Possession not recovered — Holding, whether 
extinct — Mortgage, whether enforceable against 
Zemindar. 

If a tenant of a fixed rate holding mortgages 
his holding, and is thereafter forcibly dispossessed 
by the zemindar the mortgagee does not thereby 
lose his rights under the mortgage but can enforce 
the same against the zemindar, even if the tenant, 
intentfounlly or unintentionally, takes 110 step.s 
to recover possession of the holding. The ina('tioii 
of the tenant is equivalent to a surrender of the 
holding but the surrender will not affect the rights 
under the mortgage. A KiiEeawan v. Bkij 
bAb, 21 A. b. J 206; (f923) A. 1. R ^A.) cos 031 

Grove-holder allowing land to remain waste 

for 12 years — Abandonment. 

If a grove-holder cuts down the grove trees and 
allows the land to remain waste without 
trees or cultivation thereon for upward of 12 years, 
it amounts to abandonment and his descendants 
arc not entitled to take possession of the land 
and re-plant a new grove thereon without the 
permission of the zemindar, A IIazari bAb v, 

NimaR. ii A. I. J. ■nr, (1923; A. 1. R. {A)^205 

Lease of agricultural land —Possession of 

whole leased area not given to lessee — Lessee's- 
remedy— Reduction of rent — Suit for damages — - 
Jurisdiction of Civil and Revenue Courts, 

A lessee of agricultural land, if not given posses- 
sion of a portion of the leased area, cannot obtain 
a deduction of his rent from a Rent Court, though 
it is open to him to institute a suit in the Civil 
Court for damages for breach, of contract by, the 
li^ssor A Muhamm.\d Ai/caf Aia Khan v. P>M)Ob 
Hvnwari, (1923) A. I. -R. (A.) 367 .400 
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Lease — For fei litre on non-payment of 

rent — Penalty — Lessee, right of, to eject prior 
lessee — Notice, 

Where a lease stipulates that on non-payment 
of rent on the day fixed for payment the interest 
of the lessee would be forfeited and the landlord 
would have a right of re-entry, the stipulation 
amounts to a penalty and is deemed to have been 
intended as a mere security for the payment of the 
rent. 

Courts have power to relieve against a forfeiture 
incurred under such a clause. 

The right of a lessee to eject a previous leasee 
whose /ease has expired i.s not affected by the fact 
that the latter did not have proper notice of the 
lease in favour of the former. L Kai^i^an v, 

J awahar Singh, 5 Iv. L. J . 99 887 

Malikanadari rights, how created — Thak- 

bast map and Khasra, meaning 0/— Thakbast 
khasra, evidentiary value of — Claim to hold land 
rent-free — Onus — Non-collection of rent by theka- 
dar — Adverse possession. 

A malikanadari right can only come into exist- 
ence by arrangement with the village proprietor. 

‘ I A Regular Survey of a District is preceded by 
a preliminary measurement by an amtn who 
lays down on a rough map the locality, without 
any guarantee of scientific accuracy and enters 
in a register particulars regarding the plots gathered 
from the people. The map is called the thak^ 
bast map, and the register the thak khasra. 

The thak khasra is a rough register and state- 
ments entered in it have by themselves no evi- 
dentiary value. Where, therefore, a statement 
is made before an amin to the effect that within 
a mauza there are certain persons who hold malik- 
anadari rights, an entry made to that effect in the 
khasra cannot be treated as evidence to support the 
claim, until it is proved that the person adversely 
affected thereby had notice of the statement 
and knowingly acquiesced in it. 

Once a landlord has proved that the land 
which is sought to be held rent-free, lies within 
his regularly assessed estate or mahal, the onus 
is upon the person claiming to hold the land free 
of the obligation to pay rent to show by satis- 
factory evidence that he has been relieved of 
this obligation either by contract or by some 
old grant recognised by Government. 

Where a mahal has all along been held by a 
thekadar, if the latter who collects the rents and 
pays a fixed sum to the proprietor, fails to collect 
the rent from any individual tenant, it would not 
create adverse possession against the proprietor 
Mere non-payment of rent or discontmuance 
of payment of rent cannot by itself create adverse 
possession. P C Jagdeo Narain Singh v Bal- 
DEo Singh, 3 P. D. T. 605: (1922) A. I, k. (P. c.) 
272; 36 C. D. J. 499; 32 L. X. i; (1923) M.W.N. 
3O1; 2 Pat. 38 

Occupancy holdings Fruit trees, enjoy- 

ment of. *' 

An occupancy tenant has, in the absence of a 
contract or custom to the contrary, the right to 
enjoy the fruits of the trees standing on his occu- 
pancy holding. A KampTa Prasad v. Sheo 
Prasad, 21 A. I^. J . 292 
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■ — Permanent tenure'— Presumption. 

Where the origin and terms of a tenancy are 
unknown but it is found that (i) it was created 
more than 30 years ago ] (2) the land 'was let for 
building purposes and that the lessee had con- 
structed on it pacca houses, and that (3) the 
tenancy was transferred from time to time without 
any objection by the landlord, a Court is perfectly 
justified in holding that the land was originally 
let for building purposes on a permanent tenancy. 
A Nobin Chandra Bose?^. Bandi 370 

Putni, if can he created over another 

pxxini— Assignment of Zemindar’s right to receive 
rent from putnidar — Interest of assignee, if can 
he sold under Piitni Taluks Regulation {VIII 
of 1819) — Putiii sale without jurisdiction — Pur- 
chaser, position of. 

The zemindar of a certain estate granted a 
putni lease of the entire 16-annas of the property 
to the defendants in 18S1. A, who acquired an 
interest in i-anna share of the zcmindary in 
1895 created a putni in respect of this share 
in favour of B Thereafter, there was a sale 
of the intercvSt ot B under Regulation VIII of 
1819 's\'hicb was purchased by the plaintiff who 
then sued the defendants for rent of the putni 
to the extent of i-auna share: 

Held, (i) that the plaintiff had no right to 
recover rent from the defendants and the 
relationshi]) of landlord and tenant did not exist 
between the parties; 

(2) that the whole scheme of the Putni Taluks 
Regulation was that the putnidar was the only 
person whose interest could be sold imder the 
Regulation and not the interest ot a person in 
the position of B. by whatever name it might 
be called. The mere giving of the name of 
putni to the interest of b, would not make it a 
putni as contemplated by the Regulation so as 
to bring into play all the provisions of the law* 
Therefore, the sale under Putni Taluks Regulation; 
VIII of 1819 at which the plaintiff had pur- 
chased was without jurisdiction and the plaintiff 
had acquired no title. 

The idea of a putni being created over an- 
other putni is absolutely foreign to the scheme of 
the Putni Taluks Regulation. There can, however, 
be no objection to the assignment of the right of 
the zemindar to receive rent from the putnidar 
which he is entitled to get imder the Putni Settle- 
ment, for example, he may create an ijara or 
he may execute a mortgage and make over posses- 
sion to the mortgagee. In such cases* the assignee 
of the zemindar s interest would be entitled to 
recover rent from the putnidar by virtue of 
the assignment. C Rajendra Kara van Chaud- 
huryi/.Abu Nasar Ahiya, 27 C. W. N. 189; 37 
C L. J. 141; (1923) A. I. R. (Q.) 189; 50 C. 140 

887 

Repudiation of liability by tenant — Land* 

lord, whether can sue for rent of whole period of 
tenancy. 

A landlord is entitled to sue for the rent of the 
whole period of the tenancy as damages where 
the tenant repudiates his liability to pgy 
rent under the lease, and is not bound to wail 
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until any particular date when the rent would 
become due under the terms of the lease. L Budha. 
MaTv V. SiiiB Dayat, 826 

Suit for rent ~ Collection paper^ evidentiary 

value of. 

Rent collection papers which are not proved 
by persons who made the collections, cannot be 
treated as independent evidence of the fact that 
the rent was realised at the rate mentioned in those 
papers. C Fa ij add in v, Agni Kumar Barma 

800 

Thekedar, powers of— Creation of tenants 

in spite of prohibition — Damages, provision for, 
effect of. 

Normally, and unless there is something against 
it in the terms of the iheka, a thekedar of proprie- 
tary rights has all the powers and privileges that 
a landlord has in respect of his tenants and in 
respect of creating tenants. 

A thekedar' s powers may be limited by condi- 
tions in the Iheka. 

A distinct prohibition does not cease to be a 
prohibition because the person who acts against 
the terms of that prohibition is made liable for 
damages. 

A person, who has been created a tenant by a 
thekedar in spite of the prohibition in the theka- 
deed against the creation of tenants cannot claim 
to be a tenant against the wishes of the proprietor 
simply because the lease-deed provides that if the 
lcs.sor suffered in consequence of the action of 
the thekedar in creating tenants he might sue 
the thekedar for damages. N MUbbOO v, Kun- 
D\NbAb, (1023) A. I. R. (N.) i3() 868 

Begal practitioner from profession — 
Re-instatement — Procedure — High Court, in^ 

herent powers of. 

When a legal practitioner is debarred from 
further practice by a High Court, the latter has 
jurisdiction to rescind the order and re-instate 
him under its inherent powers. But before ex- 
ercising vsuch powers, the Court should be clearly 
convinced, not by mere protestations of repentance 
and regret, but by actual facts that the delinquent 
has reformed his character and has for a suffi- 
ciently long period acted in such a way that he 
can be trusted to act in future as a worthy mem- 
ber of an honourable profession. 

In such a case, the legal practitioner should apply 
to a Bench presided over by the Chief Justice 
and ask for a rule in the matter. The Bench 
may, if a prima fade case is made out, direct 
‘that a rule be issued and call upon the Govern- 
ment Advocate to show cause why the applicant 
should not be re-instated. The matter will then 
come up before, and be determined by a Bench 
specially constituted. Pat Mathura Prasad, 
In the matUr of, i Pat. 684; (1922) A. I. R, (Pat.) 
604 ; 24 Cr. K. J. 7 1 ; 4 A. ly T. 303 122 

Legal Practitioners Act (XVllI of 1879), ss. 13, 14 
— Suspension of Pleader, reference for — Invalid 
reference— High Court, power of, to take action. 
Under section 13 of the Legal Practitioners 
Act, the High Court has absolute power, after 
such enquiry as it thinks fit, to .suspend or dismiss 
a Pleader or Mukhtar from practice, even though 
the matter is referred to it imder section 14 of 
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the Act by a Court having no jurisdiction to refer 
it under that section. Pat BANAMAbi DaS, In the 
matter of^ t PaT. 68<»; (1922) A. I. R. (PaT.) 6081 
4 P. L. T 235: 1 P. T.. R. 57; 24 Cr. L. J. 81 209 

SS. 13 , 14 — Cfvff Procedure Code (Act V 

of 1908), 0 . 1 1 1, r. Unprofessional conduct— 
Boycott of CoM>fs -~-Vakalatnama, acceptance of— 
Pleader, obligations of— Discharge of Pleader- 
Notice to client — Permission of Court. 

Where a Pleader, after accepting a vahalatnama, 
fails, without justifying necessity, to appear on 
behalf of his client on tlie date fixed for the heat- 
ing of the case, he is guilty of unprofessional con- 
duct within the meaning of section 13 of the Legal 
I*ractitioners Act and proceedings can be drawn 
up against him accordingly, 

A Pleader is not justified to abstain from the 
Court imder threat of social boycott and 
in pursuance of a resolution passed at a public 
meeting to boycott the Courts to express dis- 
satisfaction witli Public Administration. Where 
a Pleader accepts a vahalatnama in general and 
common terms, he is not justified to decline to 
attend the Court merely because no fee is tendered 
or paid to him. 

Per Sanderson, C. J. — The acceptance of a 
vahalatnama in a suit by a Pleader entails a duty 
upon the Pleader to attend the Court on the dav 
fixed for the hearing of the suit, unless it is proved 
that his obligations towards his client entailed by 
the acceptance of the vahalatnama were limited 
by a special arrangement, accompanying the ac- 
ceptance of the vahalatnama. The onus of prov- 
ing such special arrangement lies on the Pleader 
concerned. 

A Pleader ha.s a duty not only towards his client 
but also towards the Court, and it is his duty to 
co-operate with the Court in the orderly and pure 
admini-stration of justice. 

Per Woodroffe, /. — If a person becomes a legal 
practitioner, and holds himself out for and accepts 
employment, he becomes an officer in a judicial 
t,ystem in wh«ch his position, rights and duties 
and the authority to which he is subject are deter- 
mined. He cannot act or combine with others to 
act against such authority. He cannot join in 
an action to boycott the Court or any particular 
Judge because of any grievances, real or alleged, 
whether touching the Courts or of a political or 
other character. 

It is open to any legal practitioner for reasons 
personal to himself, to refuse to practise in a par- 
ticular Court or before a particular Judge. But 
he can only adopt this course cither by refusing 
briefs in such Court, or before such Judge, or if 
he has accepted a brief or vahalatnama, by first 
properly discharging himself on due notice to the 
client and in the latter case to the Court. But 
concerted action by a whole body of legal practi- 
tioners to boycott a Judge or Court in protest 
against an alleged wrong of one of its members or 
in respect of it.s conduct of the administration of 
justice generally is not permissible, because the Bar 
in any such case cannot constitute itself an author- 
ity to adjudge on such preivance and its duty is 
not to impede the administration of justice by 
collective abstention from Court, but to make i^ 
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representation through (if there be one) its Associa- 
tion to the High Court which has superintendence 
in such matters. 

A l*leacier cannot be charged with grossly im- 
proper professional conduct because by reason of 
circumstances not under his control, he was pre- 
vented from doing a duty towards his client. 

It would not be possible to charge a legal prac- 
titioner with grossly improper conduct if he omit- 
ted to carry out his duty to his client by reason of his 
genuine tear of any real and substantial injury, 
physical or otherwise, to himself or family. Nor 
would it make any difference if such fear were in 
fact, unfounded if, in fact, it was sincerely enter- 
tained. 

Per Mookerjee, J. — The failure of a Pleader to 
appear to couduct the case before he has discharged 
himself in the manner prescribed by law, unless 
such failure can be justified* renders him liable to 
disciplinary action by the Court. It is not practic- 
able to have a complete enumeration of justifying 
circumstances which must necessarily depend upon 
the facts of each case. It may be successfully 
urged as a justifying reason for failure to attend 
to a case, that the absence was in fact due to over- 
riding pressure of circumstances beyond the control 
of llie I’lcader, notwithstanding an honest desire 
on his part to perform his duty towards his client 
and towards the Court. 

A Pleader is more than a mere agent or servant of 
his client. He is also an officer of the Court, and as 
such he owes the duty of good faith and honourable 
dealing to the Coiu'ts before which he practises his 
profession. 

Any attempt on the part of a Pleader to boycott 
the Courts or to obstruct the administration of 
justice by a resort to any form of device, consti- 
tutes ground for disbarment or suspension. C 
P'mpkrok?;. Kajani Kanta Bose, 35 C. 1^. J . ^56; 
i?6 C. W. N. 5.Sg; 49 c, 73^; (i‘322) A I. R (C.) 
515:24 Cr. L. J.33 81 

SB. 18 (b), (f), 14 {q]— C ourt subordinate to 

High Court — Additional District Magistrate — 
Report of misconduct through Sessions Judge^ 
legality of. 

The Court of an Additional District Magistrate 
is a Court subordinate to the High Coxirt within 
the meaning of section 14 of the Legal Practitioners 
Act. Where an Additional District Magistrate 
is invested with all the powers of a District Magis- 
trate under the Criminal Procedure Code he is 
competent to draw up a charge against a Legal 
Practitioner alleging misconduct within the terms 
of sections 13 (6) and 13 (/) of the Act, and to for- 
ward his report under section 14 {c) to the High 
Court. It is not essential, however, that the re- 
port should be submitted to the High Court direct, 
it can be properly submitted through the Sessions 
Judge. 0 Moiiindra LAb Roy, Jn the matler of, 
27 C. W. N, 88; (1922) A. L R. (C.) 550; 24 Cr. L. 
J. 209 078 

g. 14 . inquiry under— Court, jurisdiction of , 

The inquiry contemplated by section 14 of the 
Legal Practitioners Act can only be made by the 
Court in which the xpisconduct is alleged, A Court 
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superior to that Court has no jurisdiction to hold 
such an inquiry. Pat Manazir-ue-Huq v. Bm- 
pEror, 4 P. L. T. 07. (1923) Pat. 45; (1923) A. I. 
R. (Pat.) 185; 24 Cr. L. J. 239 708 

Letters Patent (Lahore), cl. 10 — Order refusing 
to set aside dismissal of appeal in default, whe» 
ther judgment — Discretion of Court — Interfere 
ence. 

An order of a Single Judge refusing to set aside 
an order dismissing an appeal in default is a 
judgment *’ within the meaning of clause 10 
of the Letters Patent of the Lahore High Court 
and is appealable under that clause. 

The discretion exercised by a Single Judge in 
refusing to set aside an order dismissing an appeal 
in default cannot be interfered with iii an appeal 
under the Letters Patent merely on the ground 
that the case appears to be a fit one for restoration. 

L Nanak Chand i?. Sajjad HUvSSain 824 

Limitation Act (IX of 1908), s. 5, application of— 
Appeal under special enactment ^ 

Section 5 of the Limitation Act cannot be uti- 
lised by an Appellate Court in dealing with an 
appeal under a si)ecial enactment. M MiTTor 
Moideen HaJEE, In re, 4^ M. L. J. 56I; ib L. 
W. 764; (1923} A I. R, (M.j 95; 24 CR.‘ L. J. 89 

217 

S. 5 — Court Fees Act { V I J of 1870), ss. 4, 

28 — Appeal, presentation of — Copy of order 
appealed against unstamped — Delay in filing 
appeal — Sufficient cause ^ Negligence of clerk — 
Dutv of Counsel. 

Having regard to the provisions of sections 4 
and 28 of the Court Pees Act an appeal cannot 
be regarded as having been validly presented if 
the copy of the order appealed against is not 
property stamped. 

It is the duty of Counsel when filing an appeal 
to see that all documents which require a stamp 
are properly stamped. He cannot shelter himself 
behind his clerk and if his clerk has been guilty 
of any carelessness he is responsible tor it. 

Where an appeal is returned as incomplete and 
is again filed after the expiry of limitation, it is 
not a sufficient cause for admitting it within the 
meaning of section 5 of the Limitation Act, that 
the mistake was made by the CounsePs clerk who 
put in the appeal. L SuauadaT v, Hukam Singh, 

786 

■ 8. 0, Sch. I, Art. 1Z6—M origage—Suit jer 

possession — Limitation. 

fiefendaiit executed a deed of possessory*' 
mortgage in favour of plaintiff in 1894. 
Out of the moilgage-money a sum of Rs. 5^0 
was left with the mortgagee to pay 01 f a prior 
mortgage which was without possession. There 
was a clause in this mortgage entitling the mort- 
gagee to claim j^osscssion in the event of a 
default in payment. The mortgagee failed 
to make the payment and the prior mortgagee 
obtained a decree for possession in 1903, in exe- 
cution of which he obtained possession of the mort- 
gaged property, in 19 x 7 defendant paid off the 
prior moitgage and took possession of the land. 
In 1918 plaintiff brought a suit for possession ns 
mortgagee on payment of Rs. 500 r 
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Held, (i) that, inasmudi as on ihe date of the 
execution of the plaintiff’s inort}?age the mort- 
gaged property was iu the possession of the mort- 
gagor, time began to run against the mortgagee 
from that date; 

(2) that limitation having begun to run, the 
mere fact that possession of tue mortgaged r)ropctty 
was subsequently taken by the prior mortgagee 
did not stop it from running; 

(3) that the period during which the prior 
mortgagee had remaine,! lu possession could not 
be excluded from the computation of the period 
of limitation prescribed for the. suit, inasmuch as 
no such ground of suspension or extension was 
recognised in the limitation Act; 

(4) that, therefore, the suit was baricd by 
lime under Art. 135 of Schedule I, to the bimita* 
tion Act. 

No suspension or extension of limitation is allow- 
able unless it is provided in the Limitation Act. 
L Hukam CUA.ND V, SnAiiAU Din, 4 L. <)o 496 

gg. 12 , 19 — Acknowledgment — Limitation, 

computation of— -Exclusion of day of signature of 
acknowledgment. 

The word “ time ** in section 10, and the word 
** day ** in section 12 of the Limitation Act have 
the same meaning. 

In computing the period of limitation for a 
suit under section of the Limitation Act for a 
debt acknowledged iu writing, the day on which 
the acknowledgment was signed must be excluded 
liudcr section 12 of the same Act. N J AmARAYAN 
Bapu V. VitiioBA, (t<)23) a, 1 . R. (N.) 143 556 

g. 'IZ— Fraud — Civil Procedure Code 

(Act V 0/1908), O. XXI, r. 90 — Execution 
sale — Sale confirmed — Applicafion to set aside 
sale — Fraud — Limitation. 

Under section 18 of the Limitation Act 
where irregularities affecting the validity of 
an execution sale have, by the fraud of the decree- 
holder or third parties, been kept concealed from 
the judgment-debtor, the judgment-debtor is 
entitled, whether the sale has been coulirmed or 
not, to make, as against the person guilty of the 
fraud or accessory thereto, such application if 
any, under t). XXI, r. 90, Civil Procedure 
Code, as he may be entitled to make, and his time 
for making it will be computed from the time 
when the fraud first became known to him. The 
confirmation of the sale cannot be allowed to be 
used as a shield for the fraud by which the Court 
has been induced to make the sale itself. A 
Shho Ram Koisri v. Ikramunnissa Bini, 21 A. 
L. J. 17b; (19^3) A. I. R. (A) 2S2; 45 A. 316 681 

-g, 19 — Hindu joint family — Acknowledg- 
ment by one member, whether binding on others. 
An acknowledgment made by a member of a 
joint Hindu family, who i.s not the manager of 
tbe family, is not binding on the other members 
of the family, except those who claim through him, 
for instance, his sous. L Ram Kisiian v. Hirdk 
RAM, (19^3) A* I* i^^-) Li 3 787 

g, 20 — Payment within peri )d of limva^ 

lion — Statement after expiry of limitation — 
Limitaiioh^ extension of. 

4 payment whether towards interest or princi- 
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pal by a debtor before the expiry of the period of 
limitation oxteiicls the period of limitation under 
section 20 of the Limitation Act, even though the 
written statement as to payment is made a.fter the 
expiry of the period of Uinilation. N Ram- 
PRASHADW. Bansilal, 10 N.ly. R. 6; (192^) A. 

I. R. (N;it7. ' 17 

Sch. 1 , Art. 11 , applicabiliiy of — Order 

refusing to investigate claim iu attached property 
— Suit to establish title-- Limitalion 
The period of limitation prescribed by Art. ii 
of Schedule I to the Xdmilatioii Act, i.s applicable 
to a suit to establish a right to ji.operty attached 
in e 'Cecil tion of a decree brought after disallowance, 
without investigation, of an objection to such 
attachment. N N.arsayva 7;. Laxmtnarayan, 
10 N. L. R. 34; A. 1 . R. (N.) 187 404 

Arts. 18 , 144 —ZiATci^/t 'jn of djcree 

— Sail of hmse oicupisd by non- probrie'' or — 
Suit by prop“id>r.> to ViC’.vsY silr—l im/luCcii. 
Article 13 of Schedule I to the Lbnitalioii Act 
applic.s only to the parties to an auction- 
sale. 

Where tliepiaintdf inafuit for pos.^ession of prop- 
erty vHcjM ill executiou cf a decree, is the original 
owner of the propertj and was not a party to the 
decree under which the sale took place, nor a re- 
presentative of any of the parties he is entitled 
to Ignore the .sale altogether, and his suit is 
govern e l by Art. 141. and not by Art. 12 of 
Siheluie I, to the T,imitalioii Act. 

The site under the house of a non -proprietor 
in a village ordinarily belor.gs to the propriety “S 
and its sale without the consent of the proprietary 
body is void. 

A suit by the proprietors to re 'over possesdon 
of a site .sold iu esecution of a derree 'igainst a 
non -proprietor, It) which thi were not 

parties would, Iherel’orc, be governed by .A.:, 
14^ and not by Ait 12 oi Schcdnle I ir.> th-; 
Liaiitation Act. L Azim Khan v. Karim 822 

. « Art. 80 — Jagir — Life grant — Pre- 

smnpiion — h'L'.itmptmn oj life jagir, suit for 
— Liwiiiiion . 

Unless clear words indicating a d.ifferent inten- 
tion appear iu the iuslrunieiit, a jagir grant 
conveys only an estate for life. 

A aiiit for the resumption of a life jagir must, 
uud‘r Art. 13 > of Schedule I to the Li'uitatioii 
Act be brought within twelve years of the death 
ot the grantee. Pat Guru Maii\di50 As ram 
Prasha u S.viii r. J agatraj Kukr 929 

Arts, 30 , 151 — Suit against RaiU 

way for damages for shon delivery ~ Limitation 
applicable — Commencement oj limitation. 

A short delivery of goods is equivalent to loss 
o 5 the portion undelivered. Therefore, a suit 
ag .iust a Railway Company for damages for short 
delivery is governed by Art. 30 of Schediib* I to the 
Limitaliou Act, and time begins to run from the 
date when the siiort vUdivery was made. Pat 
R.\MKSfiWAR Das Maui Ram v, 1L I. Ry, Co,, 
ltd., 4 P. L '1.331; (1113) A. I. R. (Pat.) 298 

m 
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Sch. I, Art. ^J—Possession taken for^ 

cihly by unsuccessful pa^ty— Declaratory suit-- 
Limitaiion- Criminal Procedure Code {Act V 
of i8q8), s. Or dcf passed against head of 

joint Hindu family, whether binding on family. 
Where proceedings under section 145, Criminal 
Procedure Code, end in an order maintaining the 
possession of a person in certain property, his 
opponent can sue for recovery of possession of the 
property in dispute within Ihiee years from the date 
of the order, under Art, 47, Schedule I to the 
limitation Act ; and it is not open to him to en- 
large that period ot limitation by tahing the law 
into his own hands and forcibly ejecting the person 
ill possession and then bringing 0 suit, not ior re* 
covery of possession of the property but for a de- 
claration that he is the owner in possession of the 
property in dispute. 

An order under section 145, Criminal Procedure 
Code, pavSsed against the head of a joint Hindu 
family, is binding on the whole family, whether 
it was passed against him in his personal capacity 
or as the managing member of the family. A 
Kam Saiiai 1'. Bikod Bkiiari Giiosiv, ci A. J. 
10:;; A. I. R. (A ) 151; 45 A. 306 402 

— Arts. 61, 85, applicability of - 

Mutual, open and curtent account, meaning 
of. 

In order to prove a mutual, open and current 
account under Art. 85 of Sch. I to the Rimita- 
tion Act, it is sufficient to prove mutual dealings 
between the parties creating mutual duties or 
reciprocal demands on cither side. 

A person was appointed the agent of a mosque 
under a karar authorising him to collect duc.s 
payable to the mosque, pay the outgoings, take 
his remuneration, advance monies of his own 
to the mosque whenever necessary and 
keep an account of all tran.sactions. In a suit 
by the agent for money mainly made np of advances 
made by him to or for the benefit of the mosque : 

Held, that file obligations being mutual and 
the dealings reciprocal, the ac(’ouiit was a mutual, 
open and current account to which the proper 
Article to apply was not (>i but 85 of Schedule J to 
the Lrimitation Act. M Kttniiikuttiat,! r. Kvn- 
ITAMMAD, 44 M. Tv. J. 184; T 7 R. W. 2.^ {j (1024) 
M. W. N. 81; (102O A. 1. R (M.) 278 466 

Arts. 62, 109, 120, Hindu 

joint family— Partition in status -- SuLsrouent 
collection by some members of profits and out- 
standings— Suit for account and delivery of f taint- 
iff’s ihare — Limitation — Cawe of action, 

Hy the Full Penck ~ Where members of a 
lliudii co-parcenary have divided in status but 
have not effected an actual partition liy metes 
and bounds, and some of the members collect 
thereafter the rents and outstandings due to the 
family, a suit for account and deliverv of hi.s share 
by a co*,sharer plaintiff is governed by Art. 120 
of the Limitation Act. or by Art. 89 if fhe facts 
establish that the persons who collected acted 
with the consent, express or uii plied of the other 
CO sharers so as to constitute them their a ^’ents 
To .such a suit neither Art. O2. 109 or 127 is 
applicable, 


The cause of action for such a suit arises and 
time begins to run not from the date of the receipt 
of the profits by the defendants but from the time 
of demand and refusal or from the time when the 
defendants asserted a hostile title to the know- 
ledge of the jdaintiff. 

Per Schwale, C. ./.— If the facts be that the 
moneys, and rents and profits were received with 
the consent of all concerned by the various persons 
in possession pending final settlement by division, 
then, in the absence of evidence to the contrary, 
each of such persons should be considered as re- 
ceiving as agent for himself and his co-owners ; 
he would have authority, cxpiess or implied, to 
receive and would be acting on that authority on 
behalf of the co owners and not on his own behalf 
adversely to them. In such a case a suit for an 
account against the persons who made the collec- 
tions would be governed by Art. 8y of the Limi- 
tation Act. 

Per Kumaraswaml Sastri, J. -In a suit for 
partition where a claim is made for an account 
being taken ©f the moveable properties, outstandings 
aud collections made by a member in respect of 
properties in which the parties were once joint but 
became subsequently separate in status the proper 
Article to apply is Art. 120 of the Limitation Act. 
The period of limitation will run from the demand 
of the share by the plaintiff or the refusal by de- 
fendant. The receipt by a co-tenant is not 
wrongful and, consequently, his possession cannot be 
wrongful till he refuses to deliver the share of the 
co-tenant he has received or sets up a hostile title 
to the knowledge of the co-sharer. 

A mere separation in status cannot by itself 
make possession by one member hostile to the 
others or by itself amount to an ouster. 

Per Devadoss, /.— The position of the members 
of a Hindu joint family after division in status 
and before division of property by metes and 
bounds or allocation or collection of oiitstandinfs 
is not the same in all cases. Kach case will depend 
upon the intention and conduct of the members. 

The principle applicable to such cases may be 
put thus : 

If A collects what belongs to B, knowing that 
it belongs to B, he is absolutely liable to B for the 
amount collected without deduction for expenses, 
charges, &c„ and loss by theft cannot be pleaded 
m bar of B's claim. A has no duty to collect 
B*s money and being a volunteer cannot claim 
an account. Where A and B are jointly entitled 
to a specific sum, if A collects the whole without 
being agent implied or express, there is a pre- 
sumption that he docs so for j5's use and Art. 62 
would apply. Where A and B are entitled to 
several outstandings and A collects some and B 
collects the others before they are allocated to A 
or B, neither A nor B can be said to collect for 
the other's use and a suit for account is the proper 
form of action and Art. 62 would not apply, 

M YKRUKolai;. YErukola, (1922) M. W. N. 215; 

30 M. L. T. 279; 42 M. L. J. 507; 15 L. W. 5951 
} 922) A. I. R. (M.) 150; 45 M. 648 177 

Art. 85— ilfu/fia/t open and current 


account. 
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An open account is one which is continuous 
or current, uninterrupted or unclosed by settle- 
ment or othenvise, consisting of a series of transac- 
tions. An account current is an open or running 
account between two or more parties, or, an ac- 
count which contains items between the parties 
from which the balance due to one of them is, or, 
can be, ascertained. 

Mutual accounts are such as consist of reciprocity 
of dealings between the parties, and do not embrace 
those having items on one side only, though made 
up of debits and credits. 

An account under which one party has merely 
received and paid monies on accoimt of the other, 
is not a mutual account, properly so-called. Bach 
party must receive and pay on account of the other. 

A shifting balance, sometimes in favour of one 
side, sometimes in favour of the other, is a test of 
mutuality, but its absence is not conclusive proof 
against mutuality. 

The mere circumstance that on one solitary 
occasion there was a sum to the credit of the 
defendants in the books of the plaintiffs does 
not make the account between the parties 
a mutual account in which there have been 
reciprocal demands between the parties. 

Where a plaintiff makes cash advances to a 
defendant and also makes purchavSes on his behalf 
and the latter consigns goods to the former for 
sale on commission and interest is charged both 
on the credit and debit side, the account between 
the parties is a mutual, open and current account 
within the meaning of Art. 85 of Schedule I to the 
limitation Act. L Auutii, 11 a^) v. Firm Shivji 
Kam-Kiiem Chand, (I9-J-) A. 1 . R, (h.) 33S 259 

Sch. I, Art. 120 See Money wrongey 

RECOVERED UNDER AUTHORITY oF DECREE 42 

Art. 184, applicability of. See 

Muhammadan Raw— 646 

Art. 134 , applicability of— Mortgage 

— Transferee with notice, position of, 

A transferee from a mortgagee who claims 
to be the owner of the property, must, in order 
to avail himself of Art. 134 of Schedule I to 
the limitation Act, show that he neither had 
knowledge nor reason to believe that his transferor's 
title in the property transferred was not a fiiU 
proprietary one. If it can be shown that a trans- 
feree from a mortgagee knew that the title of his 
transferor was not free from doubt and such 
transferee took no steps to clear up that doubt. 
Art. 134 would not apply. L Sri Ram v. Mat- 
waea Ram, ( 1923 ) -A. 1 . R, (B.) 219 67 ? 

— Arts. 142» 144 — A duer&e possession — 

Burden of proof. 

in a suit for recovery of immoveable property 
where the plaintiff alleges dispossession by the 
defendants is Art. 142 of Schedule I to the Bimita- 
tion Act that applies and not Art. 144. 

Possession which can be referred to lawful title 
should be so referred. Therefore, where there is 
nothing to show the unlawful ouster of the plaintiff 
from the land, his suit for possession must fail. A 
JilARAP RAI Vr J AINT RaI 1038 
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Sch. I, Arts. 144, 1^1--Mortgagc—Re^ 

demptoin by co-mortgagor — Suit by co sharer to 
recover his share --Limitation- — Adverse posses* 
sian . 

Art. 148 of Schedule I to the Bimitatioii 
Act refers only to a suit against a mortgagee and 
has no application to a suit against a charge-hold- 
er, 

A co- mortgagor redeeming the whole mortgage 
does not become a mortgagee of the portion re- 
deemed belonging to other co-owners but becomes 
merely a charge-holder. A suit by one of the 
other co-owners to recover his share ot the property 
on payment of his share of the charge is governed 
by Art. 144 and not by Art. 148 of Schedule I to 
the Bimitatioii Act. 

The rule that, ordinarily, one co-sharer cannot 
hold adversely against another co-.sharer prot'ceds 
upon a rebutfalile pre^iiniplioti that the co-.sharcr 
in exclusive possession is holding on behalf of the 
other ct>-sharers. This presum])tion i.s re- 
butted when it is .shown that the co-sliarer in 
possession denies the right of the other co-sharers 
to enter into joint possession until they have 
paid to him their share of a charge upon the 
property which he has defrayed. L Wazir v. 
Gikdiiari, (1923) A. I. R. (B.) 311 847 

Limitation and Code of Civil Procedure (Amend* 
ment Act (XXVI of 1920), applicability of-- 
Abatement of appeal— Death taking place before 
commencemcm of Act, 

The provi.sions of Act XXVI of 1920 regarding 
the abatement of appeals are not meant to a])ply 
only to cases where the deaths have occurred after 
the coming into force of that Act, viz., 1st 
January 1921. 

In the Central Provinces there is no hardship in 
applying the provisions of Act XXVI of J920 as 
regards abatement of .'jjipeals, to ca.ses of deaths 
occurring before the date of coming into operation 
of the said Act as it was published in these Pro- 
vinces more than three months before the date of 
its coming into force. N Nimb.w. J anki, (i()2i) 
A. I. R. (N.) iL)0 176 

Madras Abkari Act (I of 1886), s. 55 (Z)—*'Pos* 

session,'* meaning of. 

The term “ possession" in section 55 (2) of the 
Madras Abkari Act means actual, and not construc- 
tive, possession. Consequently, only those persons 
who arc in actual possession of contraband lirp.icr 
without a license arc punishable under the section, 
M Jav.\rami;eit v. Bmperor, (io2j)M. W. N. 570; 
lO B. W. 49O; u M. B. T. 410; 44 M. Jv J. 55 
45 M. 842; {1923) A. I. R. (M.) 50; 24 Cr. B.' j. 

1 5-’ 504 

Madras High Court Insolvency Rules, rr. 133, 136 
— Costs in insolvency proceedings — English Law. 
Under rr. 133 and 136 of the Madras High Court 
In.solvency Rules, in all insolvency procccding.s, 
unless an order is made to the contrary, the success- 
ful party is entitled only to half the ordinary fees 
allowed on the Original Side, whether the costs 
are directed to be paid out of the insol veut’s estate 
or by a third party. 

The rule under the Bnglish Bankruptcy Baw 
which allows full costs in cases in which proceed* 
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Madras High Court Insolvency Rules— conckl. 

ings arc b('twecn the Official Assignee and third 
parties ('aiJiU)t he imported into cases governed 
by the Madras Insolvency Rules. M Ofkiciai, 
Asskinkk 01^' Madras v, 1 )ouaiai*i‘a Aivak, 17 
1, \V. iSo; )4 h. J. 41 1 ; M b. T. 172: 
(roj i)'M. \V. N 1056 

Madras Local Boards Act (XIV of 1920), ss. 67, 199, 
Sch. X, r. 10 — Taluk Buavd Election of I Vf 
nJfV.i ’ — PtCiilcfeiit, term of, extension oj 

— District 1 ud^e ronuudint' etecflon a'-V. - 

///ez persttua dcsignata or Court — Ptnih'y cj 
ordc*< deciding curt ion disputes. 

Section 57 oi the Madras Local Boards 
Act and the Rules for deciding election 
di.sputt's wliicli provide that the ded.sioiis 
of the District J iidge are finab” prohibit 
only a right of a]jpeal to the High Court and do 
not bar a right ol revision ; when revisional powers 
are intended to be taken away it must be done 
by cypress wc)rds to that effect. 

A District Judge acting under the Rules franuMl 
under section luo of the Madras Local Beards 
Act for decision of election disputes is not a 
^‘persona drsignata'’ but a Civil Court exercising 
judicial functions and is subject to the superin- 
tendence of the High Court in its revisional 
jurisdiction. 

When jurisdiction is given tc» a Court, without 
defining t he procedujc to be followed it willattra<*t 
the ordinary procedure of that Tribunal. M'hen 
any existing Tribunal is given a right to determine 
certain matters, the presumption is that that 
Tribunal is to determine such matters as a Court. 
The party who contends that the matters referred 
to the Tril)unHl were lud referred to it as a Court 
of Law must make good that jiosition. In such 
cases the jurisdiction of the Tribunal is enlarged 
but all the incidents of such jurisdiction, including 
the right of a})peal from its decision, remain the 
same. 

The legal eflect of rule D* t)f the Rules in Sche 
dule X of the Madras Local Boards Act of ](>.:o js 
to extend the term of office of the outgoing Presi- 
dent ol a Taluk Bo.arJ as such till the election 
or appointment of a new President under the 
new Act, and not to extend the President's term 
of office or a member of the Board. 

When a section says tlint a certain ^'rdcr shall 
be final it only imuins and intends that it shall 
not be o})en to a]>pcal, and the intention is iif>t 
to take away the re\j.sioiial powers Finality 
can be attached only to orders passed with juris- 
diction. as those pa.ssed without jurisd’.'liou are 
in reality nullities. M Kam\sami C.ot’xi.u:i< v. 
MBTIIT: VrCLAVPA (hil NDKK, lOj,. W, 8pS, p) M. 
h. J. 1; (iopO M. W. N. ipii (loJj) A. 1 . R. (M ) 

J 9 ^ 1039 

Madras Sub-Division of Zemindari Act (I of 1876), 

ss. 6, 2 — Permanently seHlcd estate — Ownership 
of portion transferred -Separate regisfralmn and 
assessment- Decree, 

Against a person wffio has become the owner 
of a portion of a permanently settled estate, 
the Zemindar is entitled to a decree for .separate 
registration and asvscssuient of that portion, aii<l 
the decree cannot be refused on the ground that 


Madras Sub-Division of Zemindari Act— com id. 

it will result in imposing a new burden on the laud. 
M Inn(;a.nti Rajait Copat, Kao v , CiiiDbiKAM 
VICN .MWSt’RVA RAO, 17 I,. W. 0* .:|4 M. b. J. ( 4: 
(in.>D A. 1 . R (M.) 200 

Madras Town Nuisances Act (HI of 1889), s. 3 (12), 
offtnee under, wheih r lOgmzallc ly DiftCu of 
flefu raiy Maejstiates. 

Inasmuch as an offence under section 3 (12) 
of the Madras Town Nuisances Act tails within 
clause (2 1 of r. i of the Rules for the guidance 
of Iloiiorarv Magistrates, a Bench of Honorary 
Magistrates has power to entertain a complaint 
in respect of such an offence. M R A mas ami Ciip:t- 
TiARr Mrriir\i:i.r Mpdai.t, 10 L W. S02; 

M b. T 4J<»; 4S M. 84^; M. W. 57; 

(102 ;) A. I. R. M ) 191: 24 Cr b. J. 110 238 

Money wrimyjv recovered under authority of decree 
-- Pt iper remedy - Suit — Liniitatwn Act ( I X of 
1008), Sch, 7 , Art, 120, 

For the refund of money wrongly recovered 
under the authority (>f a decree, the jiroper remedy 
is a regular suit and the limitation lor such suit 
is six years under Art. 120 of Schedule I to the 
Limitation Act. N Lakman v. Bisram Biujr, 
(i.,j () A. I. K. (N ) 42 

Mortgage - — Jnfention — Principles 

at pit I able. 

\vliore tlv'ic is nothini.' on the r.cord to show 
tU 'l a s'.ib^iMjucnt nu'rtgc.g'c \Nho paid oti a prur 
charge on the pr(»pertv iulciuied to kecj) it aHve 
for his bcueUt, the prior clmrie must be denned to 
have been e\tMien?‘hcd on paxment. 

In a Court oi Ivjuity, it has always been 
held that the mere fact of a charge having 
])een paid olf does not d.cide the (piestion 
wliethcr it is extiiigui.shed. If it is ]>aid 
olf by a tenant for life without any expre.ssiim 
(d his intention, it is well-established that be 
retains the beiiehl of it against the inherit- 
ance fur although he has not declared In', 
intention ol k(’(‘i)ing il alive, it i. pre.snmed that 
his intention was to <lo so, ]>ecanse it is m inifcstly 
lor bis l)enctit. On the other hand, when th? 
owner of an estate, in le(‘, or in tail, pays off a 
charge, the presumption is the other xvay, but in 
cilht‘1 case the ])ersf>n paying off the charge can, 
by e.xj;res-,ly d( daring Ins intention, either keep U 
alive or destroy it. If there is no rea.son for 
keeping It aln c, then, e.specially in the case of all 
owner in fee, Kquity wnll, in the ah.sence of any 
eleclarati m of intention, (le*slroy it, but if there be 
any rea.son for keejnng it alive, .such as the 
existence ol another incntnbrance, Kqnity will not 
destroy it. Pat jAl rRA<;.\SlI SlNGlI 1'. KUPMANJ- 
AKJ Dam, j V. J,. T. oi; (1923) A. J. R. (PaT.) 
j(>u 94 o 

[iisiifnictuary) of .sir land — Separate 

covenant to pay interest if possession not given 
-Possession never given — Redemption — Interest 
covenanted Joy, whether p jyabfc. 

Where a usuf actuary mortgage of sir land is 
executed with a further separate covenant that 
if pos.s<!s.sion is not given to the mortgagee the prfn- 
cit>al iiiortgage-iuoney shall be re-paid with interest 
at a lixed rate, and possessiou is not given in fact, 
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Mortgage—concld. 

the mortgagor cannot be allowed to redeem the 
mortgage without paying the interest which he 
had covenanted to pay in case of his failure to 
give possession. A Janki Kam v, Misri Lai, 
(1023) A. LR. (A.) 377 882 

Mortgage with possession — Agreement hy mort- 
gagor to pay fixed sum for expenses io he incur- 
red by mortgagee, validity of — Fixed payment in 
respect of variable charge — Tender — Formal 
tender, when unnecessary. 

There is nothing to prevent a mortgagor from 
entering into an agreement to pay the mortgagee a 
fixed sum for certain expenses to be incurred by 
the latter when in possession of the property 
mortgaged to him. Such an agreenient merely 
provides for a fixed payment in respect of a variable 
charge and is valid even though the amount is 
not fixed so as to prejudice the mortgagee. 

The practice of the Courts is not to require a 
party to make a formal tender where from the 
facts it appears the tender would have been a 
mere form and that the party to whom it was 
made would have refused to accept the money. 
P C CuAhTKANi YrnkaTarayanim Gartt V . 
Vkxkatasuhadrayamma Jagapati, 17 L. W. 38:^; 
(102 G A. I. Iv. P. C.) 20; 32 M. L. T. 70; M. 
L. J. 631; 25 Bom. L. R. 3.|i; .j 6 M. lOcS 1085 

Mortgage-decree — Execution - • Option of decree- 
holder to proceed against any of mortgaged prop- 
erties - Subsequent purchaser of equity of redemp- 
tion, rights of -Contribution, suit for — Rateable 
dis-^rihution — Execution proceedings. 

The holder of a mortgage-decree has the conduct 
of the sale and is entitled to execute the decree 
against any of the mortgaged properties he pleases, 
and if any (|ucstion of equity arises lietween the 
decree-holder and the persons to whom the equity 
of redemption in the mortgaged properties, or in 
anv of them, may have subsequently become 
vested, that equity can only be enforced by an 
independent suit for contribution and not in j>to- 
ccedings for execution. Lach parcel of the mort- 
gaged pfopetlies is liable rateablv to its value, and 
the ] principle applies with equal force where the 
mortgage.? him.self buys the equity of redemption 
ill one or more of such parcels or relea.ses auy part 
of the jiecnrity, but an enquiry as to rateable dis- 
tribution of mortgage-debt cannot be made in exe- 
cution proceedings without serious complica- 
tiops; therefore, the eejuity must be left to be 
worked out in a properly constituted suit between 
the parties. Pat Sarjt Lm. Baij N.\tii Prasad 
( i 0 m) Pat. 0; (102;) A. 1 . R (Pat ) 44 

26 

Mortgage-deed -Execution, proof o;. 

Per Dcuadoss^ /. It is open to the High 
Court to find that the exeeuiiou of a mortgage 
was witnessed by the attc.sting witnesses even 
though they may not speak to the fact, if there 
is other and satisfactory evidence on record to 
show that the attesting witnesses did witness the 
execution. M Kurukundi Sama Rao v. 
Firm OF M.vuwadi Vannapi Vajinji, (1022) M. 
W. N 708; 4^ M. L. J. 745; A. 1 . R. (MO 36; 

2 M. L. T. ‘j, 1 7 b. W, 601'; 4O M. 04 15 $ 


Mortgagee —L/rw 

The lien of a mortgagee may subsist for 
such port'on of the con.sicleration as h s | assed. 
Pesh Lok Nath r Tiiakar Das 20 

Muhammadan Law Muhammadans^ who are— 
Ahmadiyas, wkclhrr Mussulmans • Penal Code 
(Art XL V (•/ j8oo), ss, 79, 494- Bigamy — 
Muhammadan joining Ahmadiya scct^ whether 
heiomcs apostate- Wife of convert re-marrying^ 
wkUhnr cominrs offence of bigamy— Good faith^ 
plea of —Mens rca absencefyf whether good defence. 
The Ahmad CCS are a sect of Mussulmans, and a 
Mus.sulnian who joins the Ahmad ec faith does 
not become a mu r tad or apostate. 

The wdfe of a jierson who joins the Ahmadiya 
sect and rc-iuarrics during the lifetime of her first 
hu.sbaiid without obtaining a divorce from him 
commits the iifience of bigamy punishable under 
section 494, Indian Penal Code. 

The plea of good faith and absence of mens rea 
is not a proper defence t ) a charge of bigamy. The 
tact that the acciivSed acted in good faith and 
ignorance of laiv is no answer to the charge, though 
it may be considered in mitigation of sentence. 

Per Rnshnan, /.—The Ahmadiyas are only a 
reformed sect of ' Muhammadans. ' M Naranta- 
KATII AvUhEAIT PaKAKKAI, MaMMU, (iqii) M. 
\V, N. 062: i(j L. W. 026; .13 M. L. J. 663; (1923) 
A. I R. (M.) iTi; 45 M. .,86; z.\ CR. L. J. 17 65 

— — -Dower -Remission — Burden of proof 

- M arz-ul -m aut — Pregn a ncy . 

When a claim for dower is met by the reply 
that the dower has been remitted, it is for the per- 
son who claims dower to prove that the alleged 
remission was vitiated because it was made by a 
person suffering by mortal illness. 

11 is not the Muhammadan Law that a woman 
wdio is pregnant is considered to be suffering from 
a mortal disea.se Accoriiiug to that law the 
danger does not begin until tnc pains of labour 
begin. Therefore, to apply the doctrine of marz- 
ul-maut to the relinquishment of her dower 
by i w'oman, it is essential to establish that the 
relin(|uishmeut ivas made after the pains had 
come on. A vShamsiiui, Hasan v. Syld Hasan, 
(102 3) A. 1 . R. (A.) 173 206 

Q(\li~-~Jji‘hvcry of possession. 

In order to complete a gift under Muhammadan 
Law the donor must, even if only for a time, aban- 
don pos^es.sion of the [>roperty gifted in favour of 
the donee. 

Where, however, the donor and the donee are 
present on the premises and an intention on the 
part of the donor to transfer has been unequivo- 
cally manifested, no lormal entry by the donee 
or actual physical departure of the donor is ueces- 
saiy to complete the uitt. Pat D.\i,i»hrro() Mian 
V. Bangai^i Mai^t, 4 P. L T. 397 897 

— Marriage— effect of, 

A Muhammadan marriage is dissolved by the 
apostacy ot either the husband or the wife. 

The question to be determined in such cases 
is not whether the adoption of the new religion by 
the alleged apostate is efficacious or not. hftt 
whether or not he has renounced the Muham* 
niadan religion. L Baicho v Lad 880 

Marz-ul-maut — Pregnancy. See Muham- 

M.ADAN Law— Dower m 
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Muhammadia Law—contd. 

Pre*emptioii. See Pre kmption 318 

Talab-i-istish had (znd demand), ni)uxre- 

menis of. 

Ill makini;; the atHrmatory demand {Talab- 
i istishhad), it is net'essary to call upon the 
w tncssevS who accompany the pre-emptor to 
the premises to bear witness to the fact that 
the immediate demand [2'alab^i^mawasibai) had 
already been made. The mere making of the 
Talab^uistishhad in the presence of the witnesses, 
in whose presence the Talab4^mawasihai was made, 
IS not a sufficient compliance with the require- 
ments of the Muhammadan l^aw. A SADiy Ati 
i;. Abdui, Baqt Khan, Jti A, T. J. loq; (n)2\) 
A. 1. R{A.) ^51 

— Shiah ( Imamia) sect — Succession — Duvs^h^ 

ter's descendants and collaletals — Direct heir dis- 
qualified — Succession of next heir, whether barred 
' — Construction of document — Deed of wakf — 
*'Hetr, *' meaning of. 

Under the Shiah Law daughter’s children and 
descendants are not excluded from inheritan:e 
in favour of agnatic collaterals ; nor does 
a disqualifying cause which excludes the direct 
heir from taking the inheritance form a bar, under 
tlie Muhammadan Taw, to the succession of the 
next heir, the heir presumptive. 

A wakfnama executed by a Mussulman belong- 
ing to the Shiah (Imamia) sect, after declaring a 
certain individual to be the muiwalh of the dedicat- 
ed property proceeded, 'Tn the case of the death 
or dismissal of the ntuUvalH, if any heir belonging 
to the Imamia sect and competent enough to ad- 
minister the ivahf property be not left to the mut- 
wutli, selection shall be made of a competent per- 
son from among the heirs of me, the executant.” 
The muiwalh died and was succeeded in the office 
by his widow. The widow too died, survived 
by a daughter and a grand-daughter. The daugh- 
ter was found to be non compos mentis auvl the 
plaintiff, a son of the author of the wakf, claimed 
that, as the direct heir to the widow was insane 
and incompetent, the governance of the wakf 
had passed to the line of the dedicator; 

Hell, dismissing the cMm, that under the wakf-- 
nama so long as the deceased mutw^a, .c/t an heir 
competent to inherit to him and otherwise qualified 
to administer the wakf, the office of mutwalli could 
not revert to the dedicator’s heirs and that the word 
** heir ” used in the wakfnama was not cenfiued 
strictly to a person entitled to take in clircict 
succession to the deceased mutwalli. P C Akiitaki 
BHGam V. Dii^jan A],i, (1924) A. 1 . R. (p. C ) ii- 
32M. L. T 45 M. I,. J. 193 ‘621 

Wakf. incidents of — Provision for benefit 

of settlors family, effect of ^Mortgage for purposes 
foreign to wakf — Mortgagee^ claim by, nature of 
--Limitation Act {IX of 1908), Sch, I, Art 
applicability of. 

Under the Muhammadan Taw the moment a 
wakf is created all rights of property pas.s out of 
the wakf and vest in God Almighty. The curator 
whether called muiwalh or sajjadanashin, or by any 
other name, is merely a manager. ^ 

Where a valid wakf is created, the whole prop* 
.etty dedicated passes out of the ownership of the 


Muhammadan Law — concld. 

settlor for the purposes he has declared and not 
merely such portion of it as will suffice to produce 
the part of the income which he has expressly 
dedicated to pious and charitable purposes. 

Therefore, in the case of a wakf containing a 
provision for the benefit of the family of the 
settlor, where the ivakf property is mortgaged 
for puriJ()ses foreign to the wakf, the whole mort- 
gage fails. It cannot, for purposes of enforce- 
ment, be severed into two distinct charges, one 
declared for pious uses on one part of the prop- 
erty, and another and separate charge declared 
on another part for the uses of the mortgagor only. 
Nor is the property itself to be regarded as sever- 
able and chargeable according to the measure of 
the interest, which the settlor's family may have 
in the rents and profits of the whole. 

For an advance of money, otherwise than to 
satisf)^ the legitimate needs and purposes of the 
wakf, no part of the property held in wakf is charge- 
able either by the settlor’ or by the Court. In 
such a case any claim by the pers<)n who advances 
money must be in the nature of a claim in personam, 
and cannot be secured by holding liable the wakf 
property itself. 

The period of limitation prescribed by Art. 134 
of Schedule I to the ^imitation Act does not apply 
to a wakf. P C Abdur Rahim v. Narayan Das 
Aurora’, (1923) A. X. R. (P. C.) 44; 17 U. W. 509; 
32 M. J<. T. 154; 44 M. h. J. 624; 25 Bom. I< R. 
670; (1923) M. W.N. 441 646 

Widow— Foss^sstow in lieu of dower, 

A Muhammadan widow whose dower remains 
unpaid is entitled to retain possession of the prop- 
erties of her husband which she obtained lawfully 
without force or fraud even though without the 
consent of, or any agreement with, the husband or 
his heirs. L Malawa Ram v. Sunaran 820 

Will — Legacy to one heir— Consent-- 

Burden of proof , 

The Muhammadan Law does not allow a testator 
to leave a legacy to any of his heirs unless the other 
heirs agree, but any single heir may so agree as to 
bind his own share. The burden of proving such 
consent is on the legatee. P C Salayjh® v, 
Fatima Bibi, (1922) A. X. R. (P. C.) 39IJ 44 M. 

J- 332; 25 Bom. L. R. 301; 32 M. L. T. 96; 37 
C. L. J. 302; X R. 60; 18 L. W. 44; 2 Bur, L. J. i; 
(1923) M. W. N. 522 768 

Negotiable Instruments Act (XXVI of 1881)» ss. 68. 
88 — Hundi payable on demand-^Presentment, 
Sections 63 and 83 of the Negotiable Instnunelits 
Act do not apply to a hundi payable on demand, 
inasmuch as the only presentment necessary in 
the case of a bill payable on demand is presentment 
for payment and not a presentment for acceptance. 
A NandLalv. Firm Gui,ab Rai*Narain Das, 
(1923) A. I. R. (A.) 345 610 

S. 87 — Pro-note — Alteration of name 

originally written — Material alteration. 

As a matter of law, the alteration of the name 
originally written In a promissory-note, is a 
material alteration withm the meaning of section 
’87 of the Negotiable Instruments Act. A Kamai* 
Khano. Nizamuddin. 20 a. L. j. 987; (192:*) 
A. J. R. (A.) 124 Hi 
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N. W, P. Land Revenue Act (XIX of 1878), b. 66 — 

U, P, Land Revenue Act {1 1 1 of igoi), s, 86 
— Cuiiofnary due — * ' Ces$” — Custom— Proof. 

A fixed number of cow-dung cakes and a bundle 
of chaff, claimed annually by a zemindar from his 
tenant as a customary due, not connected with 
land, is a **cess" within the meaning of the second 
part of section 66 of the old Land Revenue Act 
(XIX of 1873), and section 86 of the U. P. Land 
Revenue Act (III of 1901). 

A *‘cess" levied in accordance with village cus- 
tom is only recoverable if recorded by tlic 
Settlement OlTicer and generally and specially 
sanctioned by the Local Government ; and the 
per. on claiming it must prove that in the particu- 
lar case these conditions are fulfilled. 

If the custom of levying such a “cess” or a cus- 
tomary due is recorded by a Settlemeut Ofiicer, 
it should be recorded in the wajib-uharz or the 
Dastufdehi, and not in the jamahandi. However, 
if it is recorded in the jamahandi it cannot be con- 
sidered as a record of a custom by the Settlement 
Officer ; nor can the Local Government be taken 
t ) have sanctioned it merely because the Settle- 
ment was coiifirnud by it. 

The evidence that for 20 or 30 years the zemindar 
has been receiving dues paid by his tenants is 
insufficient to establish a custom even in a Province 
where a custom need not necessarily be immemo- 
rial. A Muhammad Asghar Ai,i Khan v. Ram- 
MON, (1023) A. I. R. (A.) 37 ^ 482 

Oaths Act (X of 1878 ), ss. 8, 9 — Special oath — 
Ordina^ oath— Agreement to have suit decided 
on ordinary oath of party, legality of. 

An agreement between the parties to a suit 
providing that the suit may be decided according 
to the evidence of one of the parties taken on an 
ordinary oath — and not on a special oath within 
the meaning of sections 8 and 9 of the Oaths Act, 
IS not without consideration or illegal. A KESno 
Ramw. Peark Lau, 21 A. L. J. 20 vj 761 

Oral Agreement to lease — Unregistered document 
executed suhsequ'^ntly — Oral evidence, admissi- 
bility oj, to prove oral agreement. 

An unregistered deed of lease cannot be given 
in evidence in proof of the terms of the lease and 
its existence excludes all extrinsic evidence on the 
point. Oral evidence of the execution of such a 
document is admissible in proof of the oral agree- 
ment to lease made before the execution of the 
document, in order to support a claim for specific 
perlormance of the oral agreement. N Ciiagan- 
i,AUv. Kasiiiram, (1923) a. 1. K. (N.) 70 83 

Oftdh Estates — Summary Settlements of 1856 and 
1858 — Proprietary title — Grant — Absolute estate 
•—Succession — Personal law — Hindu Laiv— 
Mitakshara— Alienation— Mortgage by karta 
without legal necessity — Partition— Mortgage, 
whether operative against karta *s share— Trans) er of 
Property Act (I V ofiSS2),s, 43, application of, 

. The first Summary Settlement of estates in Oudh 
made in 1856 did not finally decide the proprietary 
title of thepersons who had engaged only temporari- 
iy to pay a fixed revenue to Government. The 
proprietary rights were settled by ihe second Sum- 
mary Settlement of 1858 and all such rights were 
grants from the Government and started fresh 
titles to the property. These titles were not fsee 
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from the personal law of the grantees as regards 
succession and title oi heirs; and the Sanads issued 
to emphasize the fact of these grants did not con- 
fer any new rights, but only declared the rights 
already determined in the Summary Settlement 
of 1858 . 

The expression “ you and your heirs'' in a grant 
is the usual expression for conferring an absolute 
estate on the grantee, and where such a grant is 
made it is subject to the personal law of the grantee 
as regards succession and title of heirs. 

An absolute grant to a person governed by the 
Mitakshara Law is self-acquired property in the 
hand.s of the grantee, but in the hands of his son 
it becomes joint ancestral property of the family. 

If the karta of a joint Hindu family mortgages 
the joint family property without legal necessity, 
the moitgage is void for want of the mortgagor's 
title. But if during the period of the mortgage 
the property is partitioned and a certain share 
comes to the mortgagor, the principle of section 
43, Transfer of Property Act, applies and the mort- 
gage operates on that share of the mortgagor, 
0 Ram Ratan v, Ganga Bukush Singh, 9 O. & 
A. L. R. 222 581 

Oudh Estates Act (1 oi 1869) — Widow, succession 
to — Reversioner, status of. 

Under the Oudh Estates Act the succession to 
collaterals of a Hindu deceased male holder oj>ens 
on the death of his widow just as under the Hindu 
Law, and inasmuch as a reversioner has no more 
than an expectancy, he has no interest 3vhich he is 
competent to transfer or bind. P C HarnaTh 
KvURv. Indar Bahadur Singh, {1922) A. 1. R. 
(P. C ) 403; 9 O. & A. L. R. (P C.) 270; 9 O. L. J. 
052; 44 M. L. J. 4^^^; 37 L- J - 346; 45 A. 179629 
Partition Act (IV of 1893), ss. 2, 8, applications 
under — Proper time. 

The various provisions of the Partition Act 
indicate that, if any action can be taken under 
the Act, it can only be taken in the Court of first 
instance before a decree for partition has been 
actually made. A ter a decree for partition has 
been confirmed by the lower Appellate Court, a 
co-sharer cannot avail himself of the provi.sions 
of sections 2 and 3 of the Partition Act, and 
ask the final Court of Appeal to do for him what 
the Court might have done if he had moved it 
when the case was under trial. A Abduu Haq v, 
Mort Lai,. (1923) A, 1. R. (A.> 293 983 

Partition proceedings— omhe cffjcU d pending 
proceedings — Compromim given ejficl to by 
Revenue Court and acted upon by parties. 

An agreement of partition, if acted upon, is 
admissible and binding, even if it is unstamped 
and unregistered, and a party to it cannot be allow- 
ed to resile from it. A Sir a Ram v. Har Saiiai 

619 

Partition svdi— Pinal decree not appealed against— 
Appeal — against prelimimry decree, ij main^ 
iauiaile. 

An appeal against a prelimlnaiy decree in a suit 
for partition presented after the passing of a final 
decree in the suit is not maintainable unless theie 
is also an appeal against the final decree C Mano- 
HAK PESXDVKAR V, HaRAN CiIANDRA KaRMAKAR 29 <^ 
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Partnership — Death of partner — part' 
ners, whether can sue for debts — Contrict Act 
(IX of 1872), 4S, applicability of. 

Debts due to ttadiixf! j^artnerships stand on a 
different footiuj^ from debts due under ordinary 
contracts and when one of the partners in a firm 
dies the surviving paitners can sue for the recovery 
of the debts due to the firm without making the 
legal representatives of the deceased partner parties 
to the suit. Section 45 of the Contract Act ha^ 
no applicability to such cases. L Mooiy Chand 
V. Mooiv Chand, (192 0 A I. R. (R.) 197 951 

Penal Code (Act XLV of I 860 ', ss. 96 , 97 , 99, 141 
— Hight of private defence of person — Extent of 
right- — hofce to be used — Unlawful assembly — 
Distinction between ^'enforcing " and "maintain^ 
tng** ught. 

I he accused, who were in peaceful possession 
of their laud, appteb*adcd from their past ex- 
peticuce that at some lime or another the complain- 
ant ‘s party would make an attempt to seize the 
land by force. Therefore, when they went to 
plough their land they took the precaution to 
take with them their lathts to protect tnern.selves 
as well as their property, an<l as they were fewer 
in number than the complainant's party, they 
also took the precaution to see that the men work- 
ing in the neighbouring fields were also armed 
with Lathis, so that, if necessary, they could come 
to their ass^tance. They did not know on what 
day they might be attacked. One d.ay, when they 
were engaged in ploughing their land, they were 
suddenly set upon by the complainant’s party^ 
who attacked them wdth lathis causing injuries 
to all of them, and who, but for their leader being 
grievously injured, w^ould have persisted in the 
attack until they had recovered i)ossession of the 
land. A large number of the complainant’s party 
got hurt in the fight : 

Held, that the^^accused were protected by both 
clauses of section 97. Indian I’cnal Code, as they 
had a right to defend their persons as well as their 
property against the complainants, who com- 
mitted or attempted to commit the offence of 
criminal trespass. 

There is a distinction between enforcing ” a 
right and “ maintaining ’* a right. 

If a man is entitled to protect his own life by 
using a lathi, it is impossible to weigh the force of 
the blows which he uses for that purpose, as it 
IS said, in ** golden scales,” and to adjudicate 
with great nicety as to the exact amount of force 
which would be justified; provided always that 
no undue advantage is taken. A Hirai>. Kmpe- 
KOR, 24 Cr. h. J. 1. 9; (I92J} A. 1. R. (A.) 194; 
45 A. 250 005 

SS. 148 , 447 —*Hows^ trespass by member 

of unlawful assembly — Composition of offence 
under s. 447 — ConiicUon of accused under s, 144 
legality of. 

In the case of a house tre.spass by members of 
an unlawful assembly the conviction ot the accused 
under section 143 of the Indian Penal Code is not 
illegal even though the offence under section 447 
had been compounded. 

The essence of the offence under section 143 
Indian Penal Code, is the combination of several 
persons, united iu the purpose of committing a 
ctimiual offeuce, aud that purpose constitutes 
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in itself an offe ce distinct from the c?itn'nal 
offence which these persoi^s agree and 'Ulend to 
c iniii.t M Matiii Vknkanna, 17D. W, 

451; 24 Ck. ly. J. 1 14; M, 237 842 

g, 149 — Unlawful assembly — Principal 

offender convicted of one offence — Remaining 
members whether can be convicted of another 
offence., 

Where the principal offender of an unlawful 
assembly is convicted of one offence, the re- 
maining members of that assembly cannot be 
-convicted of another offence. Pat Ram 1* has ad 
Singh v . Bmpkror, i Pat. 75^; 4 P. b. T. 2IG 
(1923) A. I. R. (Pat.) 50; 24 Cr. h. J ./..5 li 3 

s. 182 — False report to Police —Motive— 

Oflence, 

Accused made a report to the Police that his 
horse had strayed, when, as a matter of fact, he 
had previously sold it to another, who in turn 
had sold it to a third penson : the report wai made 
to enable him to make a false charge against this 
la.st person, and this he subsequently made : 

Held, that an offence under section 182 of the 
Penal Code was made out, as in making the report 
the accused clearly gave false information to the 
Police which he knew to be false and that he knew 
that it was likely that he would thereby cause the 
Police Authorities, if they found the horse answ^ering 
to his description, to take it from the possession of 
its rightful owner. A iNCiiA Ram i;. IvMPERok, 44 
A. ()|7 (i<>22) A. 1. R. /A,) 272; 24 Cr. h. J. i>8 

216 

— — - SB. 232 , — Counter feiting coin — Pos* 

session of implements for c >unterf citing — Sepa* 
rate sentences. 

Where a person is convicted of counterfeiting 
coin and also of having in his possession implements 
and materials for the j)urpose of using them for 
counterfeiting, separate sentences under sections 
232 and 235 of the Penal Code cannot be passed 
upon him, inasmuch as the possession of the imple- 
ments and materials is part and parcel of the 
transaction of counterfeiting. L Bishan Das 
t;. Kmperor, 5 b. b. J. 272; 24 Cr. b. J. 236 700 

88 . 300 , Exoep. 1 , 302 , 304 , 467 — Culpable 

homicide not amounting to murder — Wife dis* 
covered in flagrante delicto with another man^ 
Provocation, grave and sudden. 

When a husband flnds his wife in flagrante 
delicto with another man, he is deprived of the 
power of self-control by grave and sudden provo- 
cation and if he kills the wife in the heat of the 
moment, his case falls within section 300, Excep- 
tion (i) of the Penal Code, and he is guilty of the 
offence under the first part of section 304 and 
not under section 302 of the Code. Further, there 
i^ a very small distinction between the actual sight 
of an adulterous act and the realiration of evidence 
which completely proves the most recent adultery; 
For instance, the feelings of a man who has just seen 
his wife’s paramour leave her room and who finds 
her lying naked on the bed, must be taken to be 
identical with those of a man who has seen the 
adultery itself. Pesh Jsharif v. Emjpsror, Cr. b. 
J* 273 m 
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■ g, 302 — Murder — Concerted attack by 

armed men — Injuries inflicted resulting in death 
— Penalty, proper. 

Where a number of men armed with lathis 
make a concerted attack u])on another man and 
practically kill him on the spot, inflicting injurie? 
to the head, the result of blows which must 
have been struck either with the intention to 
kill, or, at any rate, with the intention to cause 
hurt such as tiic strikers must have known to be 
imminently likely to result in the death of the 
person struck, the penalty prescribed by the law 
as the proper pcualt5^ in cases of murder should 
be inflicted on the ring-leader, at least, of such an 
assault. A Sipaiu Singh v. Kmpkrou, 20 A. h. J. 
900; (1923) A. 1. R. (A.) 88; 24 Cu. h. J. lOo; 45 
A. 130 234 

SS. 325 , 304 - Blow aimed at woman 

causing death of child Offence, 

Accused attempted to enter a house in order to 
beat the owner of the house. The latter’s wife, who 
was carrying her infant in her arms, tried to bar ac- 
cused's passage by shutting the door. The accused 
forced open the door and aimed a lathi blow at 
the woman which struck the child and killed it. 
It was found that it was too dark for the accused 
to have perceived that the woman was carrying 
a cmld : 

Held, (i) that the accused could only be convicted 
of the offence of striking the woman; 

(2) that inasmuch as the accused used a lathi 
and struck the blow with some force he must be 
held to have intended to cause grievous hurt, 
li Dyai, Singh v. JiMPKRou, 24 Cr. h. J, 4; s 
1 ,. L. J. 228 52 

• g. 333 — Constable firing upon rioters 

in flight — Injury caused to constable by rioters in 
snatching qun away — Self-defence, pica of, 

A constable, pursuing a number of rioters in 
Order to arrest them after the riot was over, fired 
upon them whereupon some of them turnetl round 
and caused him serious injury in order to snatch 
away his gun. These were charged with an 
offence under section 333 of the Penal Code : 

Held, that, as the constable exceeded his lawful 
rights in firing upon the men. the accused exercised 
only their right of self-defence in snatching away 
the gun from him and were not guilty of the offence 
with which they were charged. L. Kiianun v. Bmpb- 
RjR, (19-2) A. I. R. (L.) 75; 24 Cr. L. j. 201 665 

g, 352 — A ssauLl — Search of house by 

Police Officer outside his Circle — Assault to 
' prevent search, whether offence. 

Inasmuch as a Bub-Inspector of Police has 110 
right to enter or attempt to search a house, which 
is situate outside his Circle, if he does so, no 
offence is committed if the inmates assault him 
m order to prevent him from entering the house. A 
Pit AM J,xh V. Kmpbror 993 

— B.Z52— Criminal force, use of, to Police 

Constable executing warrant - Warrant technically 
defective— Offence. 

The use of criminal force towards a Police Cou- 
stable, acting hone.stly within the .scope of his aii- 
t'li:)rity, to prevent the execution of a warrant con- 
taininff a technical defect, but of which neither he, 
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nor the person using such force, had knowledge, 
is an offence punishable under section 352, Penal 
Code. A. CoK\i,?;. PJmpkror, 20 A. h. J. g2i; 
(1923) A. I R. (A.) S7; 24 Cr. k. J. 151;. 15 A. 
14^ ‘ 508 

. — gg^ 372, 373 — Age cf girl kidnapped — 

Prosecuti n, du^y of^ 

In a trial upon charges under sections 372 and 
373 Iflp Penal Code, it is the dury of the prose, 
ciitioii to prove that the girl is under the age of 
16 years. C Ahdui, (Iaiihk v. Empbror, V) C. R. 
J.I32;2<. C W N. 972; (1922I A.l R. (C.) 303; 
24 Cr. T. j. 76 124 

— S. 373 Intention or knowledge — Infers 

ence from circumstances - Burden of proof — 
Evidence Act {I of 1S72), s. 106, III (a). 
IToof of intention or knowledge, such as are 

mentioned in section 373 of the Penal Code, 
must be almost entirely a matter of inference from 
circumstauces. 

Where in a prosecution under section 373 of the 
Penal Code agaiust a woman all the circum- 
stances go to show that the intention of the acou.sed 
was to employ a girl as a prostitute as soon as she 
was physically ready for the purpose, the burden 
lies upon the woman of proving that she intended 
to wait until the girl had reached the age of 
majority. C KiiiiTKRMANi Dasi v. ICmpbror, ^5 
C L. J. 451; A. 1 K. 330; (C.) 24CR. 

232 

— S.Z79— Theft, what constitutes — Removal 

ki bona fide of right. 

If there is a taking under a colour of right, cr 
i n other words, under a hoiia fide claim, the taking 
cannot be dishonest or felonious, that is to say, 
it is not theft. It is immaterial whether the claim 
is good or bad. 

It may be material in considering, as a questfen 
of fact, whether the claim was a bona fide claim 
to consider wdiether or not there was any right at 
all, becau.se the complete absence of right and 
circumstances, .such as the Court would be justi- 
fied in saying cc.idd not have led any recsonable 
man to a belief thcl he had a right, would tc cogent 
matters to consider in arriving at the conclusion 
whether the claim was a bona fide claim or not. 

A certain kind of long grass groudng in a village- 
tank used to be divided among the proprietors. 
One of the latter sold his land to accused. The 
latter asserted his right to a share in the gra*^.'* 
but his vendor and the other proprietors denied 
this right. When the grass Avas being cut 
accused removed a portion of it. and it vsu.s rot 
found that the portion removed was in excess tf 
the share claimed by him : 

Held, that the removal being under a bond 
fide claim the accused could not be held to have 
M SRlNIVASAlyU RISDDIAR V, OoVINDA GoUNUAN 
I7ly. W. J04; 44 M. b. J; 138; M. W. N.* 

182; 32 M. h. T. 153; (1923) A. I. R. (M ) 2^*; 24. 
Cr. h. J. ^54 ^ 79S 

“ — SS. 37 ^, 44 ?, bW 1 ntention to commit 

theji — Trespass — Item pi. 

Accused was caught at night in the vicinity of 
some cattle which were tethered ou complainant’s 
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land and near which complainant and his brother 
were deeping I 

Jleld, that it could reasonably be inferred that 
accused intended to commit theft and was, there- 
fore, guilty of the offence of cnininal trespass, 
but that he could not be held guilty of an attempt 
to commit theft. L Naurangai;. Kmpkror 7 ^ 
gg, 384 ^ 2 Sb -PicJieUing of shop- -Lay oj 

fine- -Loss in tirade and profits — Offence^ —Picket^ 

ting, when criminal. 

Where a person causes loss in trade and profits 
to a trader by picketting his shop and forces him 
to pay a fine for persisting in the sale of foreign 
goods, he is guilty of extortion and may be con- 
victed under section 384 or 385 of the Penal Code. 

Picketting is not only harmless but even laud- 
able where a certain number of well-intentioned 
and law-abiding persons wish to argue in a legi- 
timate and peaceful manner with a man pointing 
out to him that in his own advantage he should 
not follow a certain course and the fear of it would 
not be fear of injury within the meaning of the 
law. But when the word “picketting" is associated 
with another word " boycotting " and when the 
boycotting is apt to proceed from ostracism to 
active annoyance and when the active annoyance 
has been known, in many instances, to culminate 
in bodily injur)', a man who is threatened with 
picketting is put in fear of injury within the meaning 
of section 385 of the Penal Code. A Ctiaturuhuj 
V, ICmperou, 20 A. h. J. 1005; '1023) A. I. K. (A.) 

ii 8 , oO. & A. b. R. (A.) 14O; 45 A. 137 110 

g, Z 21 -^Dacoity — Robbery with violence. 

Taking the words of section 391 of the Penal Code 
in the most literal sense and strongly in favour 
of the Crown, they point to a robbery with 
violence by five or more persons. 

Where there is no evidence that five or 
more persons combined together to rob the 
complainant with violence, and the evidence 
merely shows that three of the accused stood 
by and encouraged three others who were making 
a sort of raid on ths complainants’ property, and, 
when the latter tried to re-take what was taken 
from him, tried to prevent him from re-taking the 
jiropcrty, there is no prima facie case to go to a 
J ury on a charge of dacoity and an order of com- 
mitment to the Sessions on such evidence is illegal. 
M Naramban, In re, 15 b- 552; (1922) M.W.N. 
320, (1922) A. I. R. (M ) 195; 24 Cr. L. J. 269 877 

S. 399 — Preparation for dacoity— Prep or a- 

Hon, whether must be by five cr more accused— 
Evidence of previous conduct of accused, admis- 
sibility of—Evidence Act (I of 1872), j, 15. 

Where in a trial upon a charge under section 399 
of the Penal Code the accused plead that their pre- 
sence at a particular spot, armed and in company 
was accidental and innocent it is open to the prose- 
cution to rebut the plea, and section 15 of the Evi- 
dence Act admits the production of any evidence 
which would determine the construction to be placed 
upon the acts of the accused which in themselves 
might or might not be preparation for dacoity, 
and evidence that one or more members of the 
gang had been concerned in previous and similar 
dffcnccvs committed at the same place is admissible 
|or the purpose* 
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In order to establish an offence under sec- 
tion 399 ot the Penal Code, it is not neces- 
sary riiat the persons shown to be making the pre- 
paration should be five or more in number. But 
it is necessary to prove that the raid for which they 
were making preparation was to be committed 
by five or more persons. Otherwis<‘, it would 
not be dacoity but merely robbery, and mere pre- 
paration for committing robbery, unless it cuds 
in an actual attempt, is not punishable by law. 
Pesh IvuwAjA Hassani;. Empkror, 24 Cr. E. J. 
136 360 

- SS. 411, 414, jiuncU r of iharges under, 

legality of CHARGES, iuisjoikdjcr oF 214 

— s. 457 — House trespass for theft, charge 

of —Conviction for house trespass with other object 
— Charge, amendment of — Prejudice to accused. 
Although it cannot be laid down as a general 
rule that in all ca.ses a prosecution for house tr'^s- 
pass with the alleged object of theft mu.st fail if 
that object is not proved yet when a charge has 
been detinitcly framed in which theft i^ alleged 
the accused cannot be convicted of house trespass 
with some other object without an amendment of 
the original charge, unless the Court is satisfied 
that he has not in any way been prejudiced in his 
defence by the omission to amend the charge. C 
Hajari Sonar v . PvMPKrok, 20 C. W. N. 344; 24 
CrE. J.iio ^ 247 

S. 494— Bigamy— (iood faith, pic; of — 

Mens rea, absence of, whether good d-.feucr* 
Sec Muiiammaban f,AW 65 

s. 494 — Bigamy — Hindu marriage — 

Proud . 

A Hindu marriage tainted by fraud is a voidable 
transaction, but it is binding until it is set aside 
by a competent Court. Unless it is declared to 
be invalid, it can sustain an indictment for Hcniuy. 
L (*AjjA Nand V. Emperor, (1 ()22) A. 1. R. (E.) 
139; 24 Cr E. j. h? 

Pleadings- Appeal, second— Acquiescence — Ques» 
tion of fact or Jaw. 

The tiiidings 01 a lower Appellate Court are 
final upon the facts from which acquieseucc might 
or might not be inferred. But acquiescence is 
not a question of fact, but of legal inference from 
the facts so found. N Siianker i;. Rancubai 948 

.. point in appeal. 

A Court of Appeal will not allow a new point 
to be raised, if it involves the determination of 
questioiivS of fact. A new point may be allowed 
to be raised by a party for the first time in appeal 
or second appeal, if it is a pure question ot law 
and does not take his opponent by surprise. But 
the jiositioii is very different when the new plea 
raises a question of fact or mixed question of fact 
and law. C vSecrktarv of State for India i;, 
Upendra Nauain Rov, 30 C. E. J. (1923) 
A. 1, R. iC.) 247 849 

— 5^2/ for ejectment of tenant— Denial of 

plaintiff *s title — Tenancy not proved — Ownership 
Juund in plaintiff'— Decree for ejectment, whether 
may be passed — Praudulent transfer — Erauct 
carried out — Advantage of one's own f^auu 
EstoppeL 
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Where in a suit for ejectment of a tenant the 
defendant denies the title of the plaintiff to the 
property, the latter, if he proves his ownersliip, is 
entitled to a decree for ejectment even though he 
fails to prove the specific tenancy set up by him, 
as in such a case the defendant cannot be said to 
have been taken by surprise. 

If an owner of a certain property transfers it 
fraudulently in order to defeat his creditois and 
thus succeeds in compounding the claims of all 
his creditors for much smaller amounts than they 
were entitled to. he is precluded from subsequently 
putting forward his own title to the property by 
taking advantage of his own fraud. A Laciiman 
DaSv. MUnCHAND 441 

Pledge — Pledgee, rights of -Sub-pledge, 

A pledgee has a perfect legal right to deal with 
the pledged property in any manner he chooses, 
so long as he is witliin the rights that a bailee 
can exercise as regards bailed property. 

In the absence of a condition to the contrary 
in the contract of pledge, it is quite open to a 
pledgee to make a sub -pledge ol the pledged prop, 
erty. 0 Sarjxt Prasad v. IOmperor, 0 O. L. J- 
421: (1922) A. I. R. (O.) ^«o; 26 O. C. 4; 24 Cr. L. 
J. 10 58 

Preoedents — Punjab rulings, preference of, io those 
of other High tourts. 

In the North-West Frontier Province there is 
invariably a presumption that Punjab rulings 
should be followed in preference to those of the 
United Provinces Pesh Ay a Ram v, ParSiioT am 
Lai. 145 

Pre-emption — Custom — Wajib-ul-arz, interpreta- 
tion o/’— *'liaq-i-shufa jaiz hai, " meaning of. 

A recital in a wajib-ul-arz that hiq-i-shufa 
jais hai” only means that the right of pre-emption 
can be asserted according to Muhammadan L^w 
but it do_s not show that the custom of pre-emp- 
tion obtains in the village. A Shyam Lai, v. Padam 
Singh, (1923) A. 1. R. (A.) 29^^ 1025 

— Decree ordering payment out of Court — 

Payment in Treasury without informing Court — 
Decree whether complied with. 

In a pre-emption suit a decree was obtained 
and the plaintiff was to pay to the defendant 
within thirty days a specified sum ; in the event of 
the latter refusing to accept the money when 
tendered, the plaintiff was given the option of 
depositing it in Court. The plaintiff did not tender 
the money out of Court. The defendant, well 
wit.iin the period limite .l by the decree, applied 
to th? Court that the plaintiff was present with 
the money and tliat he might be asked to make 
the payment. The plaintiff, however, was not 
to be found when called but he deposited the 
money, which he hai been orderel to pay out of 
Court, in the Treasury on the same day, without 
iatorming the Court of the deposit or asking it to 
issue notice to t .e defendant that the mo *ey was 
ly tig to his credit in the Treasury : 

Held, that there had not been any effective com- 
pliance with thz provisions of the de ree. A Aju- 
DHiA Prasad v. Gobind Prasad, ai A. L. J. 6^; 
(1923) A. I. R. (A.) 250; 45 A. 27C) 1034 

Mokirrori hni Muh^immiiin Law, 

ther^ is no right of pre-emption in mohnrrnri 1 and. 


Pre-emption— cont d. 

Unless the proprietary poss.'ssion is transferred, 
the right of pre-emption does not accrue. 

The law of pre-emption is foun ’ed on the 
supposed necessities of a Muhammadan family 
arising out of their minute sub-division and 
inter-division of ancestral jiropcrty. It is, there- 
fore, purely a creature of the Muhammadan Law, 
and, as the exercise of the right is adverse to 
public interest, the Courts are not disposed to 
recognise thivS right beyond the strict limits of 
the Muhammadan Law, or beyond the decision 
of the Courts. Pat Diiiraksiian Sinc.ii v. Trtloki 
PraS\d vSiNdir, Fat. 22; (1923) A. I R. 

{PAT)ai7 318 

• - Partition, perfect — Hissadar in village — 

Pre^empHon of sit e in different mahal. 

After a perfect partition, a person who is merely 
a hissadar in the village, has no right to pre-empt 
the sale of a share sold in a mahal in which he him- 
self is not a co-sharer. 

.\ficr a perfect p'irtitio.i in a village there is no 
ccmniiinity of interest between the co-sharers of one 
mahal and the co-sharers of another mahal, and 
none of them can, in any sense of the word, be 
regarded as a co-sharer of the property of the others. 
A Rup SiNGiT v. IliTur.LAN Singh, ..o A. L. J 956; 
(192:) A 1. R. (A) 52 4 C 8 

__ Property misdescribed in sale-deed^ 

Serai, meaning of— Single building, whether divi- 
sible as pre-emptive and non-pre-etnpttve. 

Where in a sale-deed property is deliberately 
misdescribed with a view to defeating pre-emp- 
tion, it is permissible to look outside the terms of 
the deerl to ascertain its real character, and where 
the property is described as a house which is said 
to be a serai, the mere size of the property would 
not raise the pTe.sumption that it is serai. 

The essentials of a serai” are that there is 
general access to the interior by the public, and 
that it is u.^ed for the temporary accommodation 
of t^a^"cllers. A building containing rooms let 
out to different persons for extended periods is 
not pnma facie a “ serai,” and is, thereforv*, not 
excluded from pre-emption as being a " serai ” 
A single building ought ordinarily not to be 
divided into pre-emptive and non-pre-emptive 
portions. It must follow the main characteristics 
of the whole. If the principal use of the build- 
ing is residential, the whole building will be pre- 
emptible, notwithstanding that a small portion 
may also be used as a shop. Convcrscl3^ if the 
main characteristic is the use of a portion of it 
for a vshop the whole building will be non -pre- 
emptible 

Where the shop is an insignificant portion of the 
whole building, and of an inconspicuous descrip- 
tion, and its use as a shop is not a permanent 
feature of the building, the property is, for pur- 
poses of pre-emption, indivisible and must follow 
its main characteristics as residential premises, 
and the whole including the small shop is pre- 
emptible. Pesh. Aya Ram v. FaRvShotam Lai, 

145 

rigrtito enf^rc*, accrual of—Pre-empto 

and i/f ndee^ rights of, how geverned. ^ 

The right of pre-emption is an antecedent righ^ 
and the rights of the parties are governed by 
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positions inicr se at the time of a sale, and not by 
something which springs into being for the first 
time on a sale. 

Where a sale- deed recites that ownership has 
actually passed from the date of the deed, the 
saie is complete on that date, and the postpone- 
ment ot payment of consideration, though it 
may give rise to equities and lestrictions in 
favour of the vendor, does not ojjerate to prevent 
the vendee's proprietary title being complete, as 
the mere omission to pay the whole of the con- 
sideration does not necessarily prevent fwiiership 
from passing 

The right to enforce pre-emption arises imnic- 
diately a sale takes place, subject to the restric- 
tion that the pre-emptor himself must maintain 
his quality as a pre-einptor up to the institution 
of his suit ; he cannot be prejudiced by the action 
of the vendee subsequent to the sale. This rule, 
however, is subject to the exception where a 
vendee, prior to the institution of a suit for pre- 
emption re-transfers the property to a person who 
has equal rights with the plaintiff. Pesh. Aya 
Kam V, PaksiioTam J.ai, 145 

Sale, involuntary — Right to pre-empt. 

A pre-emptor cannot be deprived of his right 
by the fact that the sale was an involuntary salp. 
A Bikj Nauain Kai V. Kkdar Nath, 20 A. T, J . 
918; (1923) A. I. R. (A) 57; 45 A. 180 836 

— - Sheikhs notijted as agriculturists, who are 
— Convernon oj >Sikh to Islam ~ Assumpken 
of title of Sheikh -Convert^ whether member of 
agtreu!^ ural tribe. 

The bocal (Government of the N.-W. F. 
Ihovince m notifying Ihe Sheikhs as members 
of an agricultural tribe, intended, by the term 
"Sheikhs," to designate certain tribes vho had been 
settled in tliose districts under conditions similar 
to those of other tribes and who owned land and 
followed the profession of agiiculture ; it did not 
intend to include non-agiiculturists who become 
* 'Sheikhs' by conversion. A Sikh, therefore, 

who, on his conversion to Jslnin, is given the 
honorific title of "Sheikh" does not thereby come 
within the notitication and place himself in the 
• category of Sheikhs notified as an agricultural 
tribe, so as to entitle him to claim pre-emption in 
re.spect of agriciiltuial jand. 

la the N.-W. F. Province Sikhs are not mem- 
bers of an agricultural tribe. Pesh Muazam Shkr 
V. Fazai, Rahman 812 

suit -Pte-empior joining as co^plainiijf 

pre-emptor inferior to vendee — Effect, 

A pre-emptor’s suit must fail if he joins with 
him UvS co-plaintiff a person Jiaving an inferior 
right of pre-emption to that, of the vendee. A 
Rahima v, Razzak Atl, 21 A. b. J. i8.^; (192 
A. 1 . R. (A.) 250 562 

Press Act (I 0 ! 1910), s. 4- Article in newspaper, 
objectionable — Good faith of Editor or writer, 
when material — " The Government established by 
law in British India,** meaning of-’'* Section 
> of His Majesty*s subjects,** meaning of. 

In deciding the question whether the words of 
au article published in a newspaper may or may not 
^Uave the tendency to produce the objectionable 


effect described in the various clauses of sub-section 
(i) of section 4 of the Press Act, it is immaterial 
whether the ICditor or writer acted in good faith, 
or what was the motive of the writer. Such matters 
are material only in connection with comments 
expressing disapproval of the measures of the Gov- 
ernment. 

The phrase " the (government established by 
law in British India " includes the collective 
body of men authorised by law to administer 
exei'utive (Government in British India as dis- 
tinguished from any particular set of administra- 
tors or individuals administering the country for 
the time being. A few j olice Officials employed 
at a particular station cannot be identified with 
the (.Government or the general body of rulers, nor 
can these officials, either individually or collectively, 
be regarded as " the Government established by 
law in British India 

There is a tdear distinction between the Govern- 
ment and individual officers employed under 
the (Government, words bringing the former into 
hatred or contempt constitute sedition, but similar 
words directed against the latter only infringe the 
law of libel. 

The expression "section of Ilis Majesty's sub- 
jects ” in clause (c) of section 4 of the Press Act 
signifies a distinct portion of His Majesty's subjects: 
a fortuitous concourse of one or two Inspectors or 
Sub-Inspcctors and a few Policemen, who happen 
to be employed at a particular place, cannot be 
designated a section of Ilis Majesty's subjects, 
much less a class thereof. L RaJ pAb v, 
EmpEKOK, 3 b. /|05; (1923) A. I. R. (b.) Gi; 24 

Ck. b. J. 167 619 

Principal and agent — Suit for damages — Suit for 
recovery of money — Suit for accounts--^ Agent and 
his representatives, habitiiy of — LimiiaHon appH- 
cable — Limitation Act (IX of 1908), Sch, I, 
Arts. 89, 90, 115. 

The representatives of a deceased agent are not 
liable to render an account in the sense in which 
the agent, had he lived, might have been called 
upon to do .so. The liability to render accounts 
is a personal one attaching to the agent and cannot 
be enforced against his heirs. 

If, however, the principal can prove that he 
has suffered loss owing to the defalcation or breach 
of duty of tiie agent, the heirs would be liable to 
the extent oi the assets of the deceased agent in 
their hands for the loss occasioned to the principal. 
The burden of proof in such a case re.sts upon the ‘ 
principal. 

A suit against the repre.sentatives of a deceased 
•gent to recover damages for loss occasioned to 
the plaintiff by rt‘a.son of a breach of duty by the 
deceased agent is governed Ijy Art. 115 of 
Schedule I to the limitation Act, and limitation 
begins to run from the date of the alleged breach. 

A suit against the representatives of a deceased 
agent to recover monies received by the latter on 
behalf of the plaintiff and not accounted for is 
governed by Art. 02 of Schedule I read with 
sec tion 2 of the bunitation Act* 

A suit by a principal against his agent for the 
recovery of monies received by the latter 00 behalf 
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of the former and not accounted tjr is governed 
by Art. 8o of Schedule I to the liimitation Act. 
"V^ere the agency is continuous limitation for such 
a suit commences to run from the date on which 
the agent refuses to account for the monies. 

A suit by a principal against an agent to recover 
damages for loss occasioned to the principal by 
the negligence or breach of duty of the agent is 
governed by Art. go of vSchedule 1 to the Limita- 
tlon Act, and limitation for such a suit commences 
to run from the date when the neglect or breach 
becomes known to the principal. 

Articles 89 and 90 of vSchedule I to the Irimita- 
tion Act do not apply to suits by a principal 
against the representatives of a deceased agent. 
Pat RAMf^SHWAK SiNon V. NarKndkanath Das, 
(192.0 A. I. R (Pat) 259 916 

Pfincipal and surety — Chanqe in agre^^ment without 
consent vj surety — Discharge of surety. 

Petitioners obtained a money decree against 
O’le K and the respondent became surety for the 
payment of the decretal amount by K. At that 
time the entire property of the judgment-debtor 
was under attachment. Subsequently, the judg- 
ment-debtor obtained permission with the consent 
of the decree-holders to effect a private sale or 
mortgage of his properties and to pay the proceeds 
into Court. The surety had no knowledge of this : 

Held, that a change had been brought about in 
the original agreement to the prejudice of the 
surety without his consent and he was, therefore, 
entitled to be relieved from his undertaking. L 
T)\RStiAN Ram-Ganesh Das?;. Kiiair Din-Al,lah 
I iAKiiSii 783 

Surety for amount of decree— Pnn ipzl, 

death of--Decree against estate -Surety, liability 
of. 

Where a surety renders himself liable for any 
decree which might be passed against his principal, 
the mere fact that the latter dies before any decree 
is pa.ssed, does not absolve the surety from per- 
forming his contract. L Maui, a Dad v. Wadiiawa 
Singh 46 

Probate and Administration Act (V of 1881)» ss. 

66, 67— meaning of — Radwav employee 
stationed for twenty years at one place — Place 
of residence, whether fixed — Deceased, leaving 
moveable property — Application for Probate — 
Jurisdiction 

The word “fixed" in section 56 of the Probate 
and Administration Act does not mean “perma- 
nent." 

An employee of a Railway Company had, for 
twenty years prior to his death, been stationed at 
a station on the Railway and resided there in 
Railway quarters : 

Held, that he had a fixed abode within the 
meaning of section 56 of the Probate and Ad- 
ministration Act at the station, although he 
was liable to be transferred from there to another 
station. 

A District Judge has full discretion to entertain 
an application for Probate if the deceased has left 
some moveable property within his jurisdiction. 
N GdvinDi; Anant, 19 N J,. R. (19.53) A. I. 
R. (N.) 145 816 


Probata and Administration Act— concld. 

s. 89 — Criminal proceeding — Death of 

iniured parly — A batement. 

The principle laid down in section 89 of the 
Probate and Administration Act has no application 
to a criminal prosecution. 

A criminal prosecution cannot abate merely 
on account of the death of the injured party. 
L Bmpkror V Mauj Din, 24 Cr. b. J. 29; 4 b. 

77 

ss. 112, IIQ—Succcssion Act (X of 1865 ), 

ss. 292, 296 — Legacy — Vested interest — Legacy, 
transfer of— Assent of executor. 

Where a Will creates a vested interest i i a legatee 
in the subject-matter of a legacy, he has a trans- 
missible interest, subject to the reservation that 
the legacy, whether in his hands or in the hands of 
his transferee, may be imperilled to the extent 
neces.sary for the due administration of the estate 
by the executor. 

As a protection to the executor, the law ordains 
that every legatee, whether general or specific, 
and whether of chattels real or personal, must 
obtain the executor’s assent to the legacy before 
his title as legatee can be complete and perfect; 
before such assent, however, the legatee has an 
inchoate right to the legacy such as is transmissible 
to his own personal representatives in case of his 
death before it be paid or delivered; and in the case 
of the outlawry ol the legatee it is subject to 
the forfeiture. 

Though on the assent of the executor, the full 
title passes to the legatee, the as.scnt creates no new 
title; it merely perfects the title acquired under the 
Will, and hence if the legacy is void, the assent 
avails nothing. The position cannot consequently 
be maintained that, till the executor has signified 
his asseut, express or implied, the legatee has no 
interest whatever in the subject-matter of the legacy. 
Before s.ich assent by the executor, the legacy can 
form the subject-matter of a valid mortgage by 
the legatee. C Khagkndra Nath Mukhkrjek z;. 
KueTra Nath Pat., .u; C. J. 21; (19:3) A. I. R. 
(C.) 21; 50 C. 17 1 814 

Procedure — Counler-complainls— Process isimd in 
one and other postponed till its disposal— P.euhion. 
Where, of two counter-complaints filwl 
before a Magistrate, proce3.s is issued in one 
while the othsr is o»'dered to bo put up after its 
disposal, the Magistrate does not contravene any 
rules of procedure and a High Court cannot in- 
terfere in revision with the disoretiou exerci.sod 
by him. Pat Daeji Singh v. Naurangi bAU, 3 
P. h T. 764- (1922) Pat. ^04; 4 u. P. D. R. (Pat.) 
112; (1922) A. 1 . R. (PAT.j 618; 24 Cr. ly. J. 120248 

Criminal proceedings, institution of — 

Issue involving adjudication by Civil Court — Cri- 
minal proceedings premature. 

The criminal law ought not to be s^t in 
motion for the purpose of adjudicating upon an 
issue which clearly is within the province ot a Civ 1 
Court to decide. In such a case the civil adjudica- 
tion should precede, and not succeed, an adjudica- 
tion by a Criminal Court, Pesh Kuem Chand 
V. Hmpekor, 24 Cr D. j. 245 789 

Inspection by Magistrate — Note of inspec- 
tion, record of — Prejudice to accused. 

Though there is uo provision in the Code ol 
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Criminal Procedure for making a local inspection, 
or for keeping a note of such inspection, if 
made, a Magistrate must invariably put on record 
a note of his inspection. 

An accUvSed is prejudiced in his trial, if the 
MagivStrate uses knowledge derived from a local 
inspection, without putting a note of such inspec- 
tion on the record, in such a case the convictiou 
of the accused must be set aside. Pat Athar 
I lrSvSAlN i;. Empkror, (i922^,rAT. 27; (I9J2) A. 1 . 
R. (Pat.) 51. 24 Cr. L. J. 234 698 

Proceedings for unprojcssional coiiduci- Quasi 
crimi'nm proceedings. 

Proceedings against Pleaders under section 13 
of the I^egal Practitioners Act are -criminal 
in the sense that they may result "in penalties. 

“Criminal proceedings are not criminal 
proceeding.s in the sense that all rules of procedure 
applicable in criminal trials are necessarily in force 
in a quasi-ctimmoX proceeding. 

Where it is shown that a Pleader has accepted 
Q vakalatnama in a general and common form 
\nd refused to act. this is sufficient to start a pro- 
-^eding against him under the Legal Practitioners 
t. 

Proceedings against a Ideader under the Legal 
Practitioners Act are not of a criminal nature. 
They are neither civil suits nor criminal prose- 
cutions. They are special proceedings resulting 
from the inherent power of the Courts over their 
officers. 

A Pleader against whom a charge of unprofes- 
sional conduct is brought must be allowed an oppor- 
tunity of making his defence unless he does not 
choose to make any. 

When in answer to a charge made against a 
Pleader, a written statement has been filed in a 
proceeding under section 14 of the Legal Practi- 
tioners Act, it is not obligatory on the Court to 
rule out all conceivable hypothetical grounds, 
which could have been, but had not been, set up 
in answer. The justice of the case may ordinarily 
be met, if the enquiry proceeds on the basis of tlie 
charge and the answer. C Emreror v. Raj an 1 
KANtA BoSE, 35 C. L. J. -JO C. W. N. 58*1 ; 49 
c. 732; (i(}22j A. I. R. (C.) 5J5; 24 Cr L. j ,-3 81 

Pro-note, suit on — Execution admitted — Considera- 
tion — Burden of proof. 

When a defendant admits the execution of a 
pro-note and pleads want of consideration the 
9nus is on him to substantiate his plea. L 
Muhammad Hussain t/. RamLat,, 23 L. L. J. 198 

783 

Provincial Iniolvency Act (V of 1020), as. 3 

(1), 76 (1) — Subordinate Court invested with insol- 
vency jurisdiction — Appeal^ whether lies to 
Dis'Mct Court. 

The provisions of an Act conferring jurisdictiou 
for a particular purpose cannot by implication 
affect or modify the provisions of an Act creating 
a status for general purposes. 

Although the Piovincial Insolvency Act ot 1920 
provides that so far as original proceedings under 
it are concerned a Subordinate Court specially 
invested with insolvency jurisdiction shall exei- 
cjse it concurrently with the District Court, yet 


Provincial Insolvency Act— concld. 

an appeal from the decision of such a Subetdinate 
Court lies to the District Court. N Madiiorao v. 
Naoo, (1923) A. 1 R. (N ) 80 87 

. — i^.-'Iitlc, question oj — Decision ly 

Insolvency Courts finality of. 

The decision of an Insolvency Court, on a question 
of title relating to any property attached the 
Rcceiv'er as the jiroperty of an insolvent, is final, 
and the matter cannot be re-agitated in the Civil 
Court, even if the Insolvency Court permits the 
tlaimaut to do .so. A Basra Begam v. SiiEo 
Narain, (1923) A. 1. R (A.)29> 979 

g. bZ' -Eraudulent transfer, annulment of 

Jxcccivcr n'>( af j>oirded. 

Proceedings to annul a transfer, under section 
53 of the Provincial Insolvency Act, should be 
taken in the name of the Receiver, but where no 
Receiver i.s appointed the Insolvency Court can 
itself move on the matter being brought to its 
notice by aiij’ of the creditors. 

A person impeaching a transaction undet .section 
5^ of the Act has only to prove that it look place 
within two yeans ot tlic iiisolvcncv of the transferor, 
and v;hen this has been done the onus is shifted 
on to the transferee to establish the bona /ides of 
the transaction which he seeks to mamtain. N 
BANSiiy.'Vir Kangeal, N. L. R. ^2; [192 >) 
A. J. R (N ) D'l 418 

Provincial Small Cause Courts Act (IX of 1887), 
S. 17 (1) Prov. — Application jor restoration -- V n- 
rt‘c^isi‘:rcd bond of immoveable property given on 
(late of (ifyphcdli ot Cash security depoMted next 
(lav, whether hufhcient compliance with proviso. 

It i.s not a sufficient compliance with the require- 
ments ot the law if the applicant files with his 
application for restoration an unregistered, and, 
therefem^, invalid serurity-boud, purporting to 
hypothecate immoveable property, and the "next 
day on being directed by the Court deposits the 
amount in cash. A J'*adm’ Singh v Panthu 
Singh, 21 A. L J. J 7 ^ o O, .S: A. L R. (A)4^i; 
(192 d A. J. R. (A.) 27r. 474 

— s. 25, Sch. II, Art. 35 (ii) - Viva of want 

of junsdu.tion not taken ui lower Court — High 
Couit, ndirther bound to entertain — Suit for 
damages for ircc\s zorongfitlly cut --Defendant 
claiming trees as his own— - Application of Art. 
.^5 (ii). 

If a plea of want of jurisdictiou is not taken 
during the trial of a .suit in the Small Cause Court, 
the High Court is not bound to entertain it in the 
exercise of its powers under section 25 of the Pro- 
vincial Small Cause Courts Act. 

W'hcte ill a suit for damages for trees wrongfully 
cut, the defendant jdeads that the trees are his 
own property and not the property of tlie plaintiff, 
the ease is not covered by the Exception men- 
tioned in Art. 35 [ii) of the Second Schedule 
to the Small Cause Courts Act. A ICUx^WAR 
Pae V, Madan Mohan. 21 A. L, J. 213 645 

— 28 — Suit to claim *‘cess** as 

customary due— Nature of suit — '*0 ss" 
“jaiuabandi," meaning of. 

A suit for recovery of a ‘^cess" as a customary 
due, and not as originating from a contract, is 
covered by clause 13 of the Second Schedule to Aq^ 
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IX of 1887 and, tUerefnre, is not a Small Caitse 
suit. 

The words “cess’\ *\HwaV\ and ‘'jamabandV* 
explained. A Mohammad Ascihar Ali Khan v. 
Rammon, (ic)2^) a. 1 . R. (A.) 378 482 

Sch. II, Art. 42 — Tzf;o persons mortgag- 
ing property belonging to one of them— ** Joint 
mortgagors' ' — Personal liability. 

Where two persons join in mortgaging the proper- 
ty belonging to one of them, they are '‘joint mort- 
gagors'" within the meaning of Art. 42, Schedule II, 
to the Provincial Small Cause Courts Act. 

A mortgage carries with it a personal liability. 
A AMAR DKO PaNDD (iAYA PandK 398 

Public Gambling Act (III of Criminal Pro- 

cedure Code (Act V of 1898), s. 562, applicability 
of- - Warrant of arrest and search not addressed 
to any person — Irregularity, 

Section 562, Criminal Procedure Code, has no 
application to offences committed under the 
Public Gambling Act, III of 1867. 

A warrant issued under the Public Gambling 
Act, for search and arrest which does not contain 
the name of the person to whom it is issued, and to 
whom authority to make the search and arrest are 
given, is irregular. 0 Kmpisror v. Shankar 
Davai., 25 O. C. ttt; (1922) A. I. R. (O./ 224; 

<) O. I<. J. (>(>7; 24 Cr. R T* 14 62 

Punishment — Fine, levy of — Capacity to pay. 
However, serious may be the offence of which 
an accused person is convicted, a fine should not 
be imposed which it is wholly impossible for him 
to pay without ruining himself and inflicting 
great hardships upon his family. 

The maximum fine to be imposed upon any 
individual should depend in every case upon his 
position in life and should be within his capacity 
to pay. and this more especiallv because no option 
is allowed under the Penal Code and the liability 
to pay the fine is not terminated by the serving 
of a sentence of imprisonment. 

If the offence is of an aggravated type a sentence 
of imprisonment is more suitable than a fine. L 
AnDUi.iyA V. Kmi’KRor, 5 I.. R. J . 271: 24 Cr. K J . 
2 7 8 998 

Punjab Excise Act (I of 1914j, s. lb— Complaint by 
Police OffiUY^ whether cognUabls, 

Inasmuch as all Inspectors and Sub-Inspectors 
of Police have, by a notification under section 2 of 
the Punjab Excise Act, been invested with the 
pWers of an Excise Officer of the First Class, a 
Court is competent to take cogai7.ance of a 
complaint of an offence under that Act made by 
a Police Inspector. L NmAr, Singh t;. Emrkror, 
(it, 22) A. I R. (R ) 220: 24 Cr L. j. 1H3 599 

Punjab Land Revenue Act (XVII of 1887), ss. 8 (2) 
111, 117, 158- Custom^ Partition — Widow- 

Burden of proof —Question of title — Ptocedme — 
Civil suit — Juri^diition of Civil and Revenue 
Courts. 

Section tii of the Punjab Land Revenue .Act 
merely concedes to a widow a locus standi before 
a Revenue Officer for claiming, that is, for apply- 
ing for partition, which she may or may not be 
entitled to obtain by virtue of her life-estate. 

Where the right of a widow to obtain partition 
is contested, the proper course for tl;# Revenue 
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Officer to adopt is to proceed under section 117 
of the Punjab Land Revenue Act, and ^ either 
to stay the proceedings for the determination 
of the question of title by a competent Court 
or to determine the question himself as if he were 
a Civil Court. 

The mere fact that the partition has taken 
place is no sufficient reason for holding that a 
civil suit subsequently instituted to decide the 
question of title, which has not been disposed of 
during the partition proceedings, is barred. 

Section 3, sub-clause (2) of the Punjab Land 
Revenue Act, read with section iii of the Punjab 
Land Revenue Act, makes it clear that a widow 
is a joint owner of land though with limited rights 
of ownership, and as such is possessed of a 
statutory right to demand partition. The onus is 
upon the party who disputes her right to obtain 
partition to prove that such right does not exist. 
Ii Sant Singh Basant Kaur, (1023) A. I. R. 
(L)8i 28 

Punjab Municipal Act (III of 1911), ss. 3 (18), 189, 
193 — Street" — ''Accessible to public" mean^ 
ing of — Application for sanction to build — Cow- 
diiional sanction, grant of. 

The expression ‘ accessible to the public” in 
the definition of “ street” in section 3 (13) of the 
Punjab jNIuniciiial Act does not mean merely phy- 
sical access, but such access coupled with the right 
of access. 

Under section i(>^ of the Punjab Municipal Act, 
a Municipal Committee can take advantage of an 
application for sanction to erect a new building 
to attach a condition to this sanction, for instance, 
that an existing wall be removed. L Municipal 
C oMMiTTKK, Dbt.hi V Abdul Hussan Khan 776 
Punjab Pre-emption Act (I of 1913), s. 5 (2) — Shop 
or house — Test, 

The question whether a building is a shop or 
residential house for purposes of pre-emption must 
be decided with reference to the chief or most im- 
portant purpose to which the building is devoted. 

Where it was found that two of the principal 
rooms of the building in suit had been converted 
into shops which opened into a regular Bazar full 
of other shops and had been continuously used as 
such for several years, and that the primary value 
of the building lay in those shops, the rest of it 
being neglected and of comparatively insignificant 
value: 

Held, that the building must be regarded as a 
shop within the meaning of section 5 (2) of the 
Punjab Pre-emption ‘Act and no right of pre-emp- 
tion arose on a sale of it. L Lal Chand v, Bugam, 
3 1 ^- 433; (1^23) A. 1. R. (L.) 262; 5 L. L J. 194 

746 

ss. 7, 16 (secondly)— 

Sion of town—ChunlMandi, Multani Mohalla, 
Lahore City Sale of site — Owner of building, 
fight of, to pre-empt 

If in a definite Mohalla or sub-division of a 
town the custom of pre-emption exists it must 
be treated as existing throughout the whole of 
the sub-division. 

Chum Mandi is a part of the Multani Mohalla of 
the Lahore City and a custom of pre-emption exist?) 
iu that Mohcdla, 
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le the site ol a building is sold the owiioi of 
the I iiilding has a right cd pre-emption under 
sci tiou 16 (secondly) of the Punjab Pre-emption 
Act irrespective of the fact whether the site is a 
shop or a house. L Ar.hAii Din v. Shankar Siiaii 

893 

— S. ^•~Pyopert\f sold in posscsston of 

vendee before salc-^Physical posscs.^^iou — Limitu' 
iion. 

Where prior to a .sale the vendee is in physical 
possession of the property sold as a tenant phy.dcal 
possession of the property under the sale cannot 
be given to him under the sale within the meaning 
of Art. 30 of the Punjab Pre-emption Act of 
igi3, and the property must be treated us not 
admitting of physical possession being given. Jn 
such a case limitation begins to run from the date 
of attestation of mutation. L Misri Khan n, 

823 

Punjab Tenancy Act (XVI of 1887), s 4 (5) 

MiKiarridar, whether tenant. 

A mnqarndar of the Atlock District is a tenant 
and not an inferior proprietor. L Kansu i Ram 
V. SiiAH Nawaz. (19.13) A. 1 R. (D.) .105 811 

Putni Taluks Regulation fVIII of 1819), interest t»t 
assignee of zemin iar’sS nght to re^ei^ e rent fnuu 
Puinidar enu be sold under. Sie Dandiokd 

AND tenant 327 

Railways Act (IX of 1890), s. 72 -—Rtsk^ Xote, Perm 
“ P ” — Word *‘loss/’ meaning of. 

In section 72 and the following sections of the 
Railwa3’S Act, as also in the Rbsk-notc Form “ B 
which is one of the forms drawn up under the pro- 
visions of the Act, the word “ loss " means *’ loss 
by the Railway ", and cannot mean " loss to the 
owner " in the sense of injury to him arising out 
of his being deprived of his goods. A ^!kcruTary 
OF State for Jndi a v. Firm J iwan and Ahdudda, 
21 A. D. J. 220; 45 A. 3S0 609 

88.77, 140 — Notice to Railway Company 

—Service on Agent's subordinate , whether snffi^ 
neni — S. 140 of Act I X of 1890, whether exhaus- 
tive. 

Notice to a subordinate of the Agent of a Rail- 
way Compan)^ e.g.,i\n: (General Tra flic Manager, 
is not the notice contemplated by section 77 ol the 
Railways Act, unless it is established that the 
Agent had invested him with the authority to 
receive service on his account. 

Section 140 of the Railways Act is not exhaustive 
and if it can be estabUshed that, as a matter of fact* 
the Agent of a Railway Company has received notice 
of a claim against the Company in a way not men- 
tioned >)y that section, such notice is sufficient 
or the purposes of section 77 of the Railways Act 
L agent, B. B. & C. I. Railway Romhay t;. Firm 

MANwHAR DAVPARWIN CHAND, 5 D. J, J. 3; (|gj4) 

A. 1. R. (L.) 84; 4 L. 40 " 459 

88. 77, 140— of suit — Service— Sub- 
ordinate officer — **May’‘ in section 140, meaning 

o/. 

The language of section 140 of the Railways 
Act is imperative and the word ''may" in the sec- 
tion must be read as *‘must.'* The tneaniug of 
tne section is that where any notiee or document 


has to be served on a Railway Administration 
that service must be made in one or other of the 
ways referred to in clauses {a), [h) and (r) of the 
section. 

A subordinate ollicial entrusted by tlie Agent of 
a Railway Com])any with authority to dispose of 
claims brought against the Company is not em- 
powered to receive notice of suit such as is 
required by section 77 of the Railways Act. 
Therefore, a notice given to such an officer is not 
good and sufficient within the meaning of the Act. 
A CawnI’ore CoTTon Mnj,s Co, I,d. v. Orkat 
1 ndi\n Pkninsiu.ak Railway, 2 ’ A J,. J. 223; 
(102 s) A I. R. (A.) 3 1 ; 45 A. 353 614 

Receiver - Property m possession of Rcteiver, ivhe- 
they liable to judirial process - Status of Receiver 
— Execution proceedings— Reftisal to implead Re- 
ceiver as party -Material irregularity, 

Ihcre can be no attachmeiit and sale of property 
ill the possession of a Receiver in execution of a 
money-decree without the leave of the Court ap* 
pointing the Receiver, as property in his hands i.s 
exempt from judicial process, except to tlie ex- 
tent permitted by the appointing Court, 
A Receiver apjiointed ])y the Court takes j os- 
sessioii of property on behalf of the Court, and 
is not the legal representative of any party, nor 
is he a new party to the jiroceediugs lie re- 
presents all the partieii and his duty is that which 
is assigned to him by the Court. 

A Receiver in a partition suit is entitled to he 
added as a party in execution proceedings in a 
mortgage suit concerning the jiropcrties in his 
possession, and 111 refusing to add him as a party 
the Court acts with material irregularity, within 
the meaning of section 115 of the Civil Procedure 
Code. M FrAvSeri'. Kuishna.svv\mi Iyer, 43 M. 
D J.2n; i<) I,. W. 322; u M. D. T. 290, (19^2) 
M W. N. 745, (1923) A. J. (M ) 144 298 

— .. — Ri-nnineratuoi -- Assets available jor 

dislnhufio'i , meaning oj Notification 
X IX {is)th Apr, I 1920). 

Where any part of an insolvent’s property is 
S'lbjcct to a mortgage the value of the insolvent’s 
nght to redeem that projierty can only be his 
assets available lor di.stribntion within the 
meaning of Notification 35-B XIX, dated the 
igth April 1020. If tile Receiver sells 
the pri»j>ertv free from the mortgage and 
realises the puichase nionev, the whole of it is not 
assets available for distribution, but only suoh 
part iis remains in hi.s liaud after paying off the 
mortgage, lie is not entitled to a percentage cn 
the whole of the purchase-money. N CioviNDA 
V. Audui, Kadir, (1923) A. I R. (N ) 150 558 

Registration' Agreemeut to give share if property 
in consideration of assistance in recovering if, 
ivhether regislrabl" - Suit jor specific performance, 
whether maintainable — Limitation^ tenuiuus a 
quo. 

A w^ritten agreement whereby a person . grees to 
give anotlier a share in certain property in consider^ 
ation of tliat other's ad^ ice and as.sistance in recover- 
ing the [.roperty through the C -urt does not by 
itself create or extinguish any right in immoveable 
propirty and is not compulsoiily registrable t> 
render it admissible in evidence/ and a suit for 
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Registration— I'oncM. 

specific performauot* of aD a 'ucaiieiit is uidiii- 
taiuable. 

Where in such an agrcciiieiil 110 particular date 
is fixed for giving the share of the jimperty, limi- 
tation for a suit for the recovery of the jiroperty 
would commence when the final order in the case 
is passed. N Shriuam zj. B.miaji, (1020 A 1 K. 

40 

jsjotice —Presum piioj? 

In order to bind the subsequent transferee ^ 
of a property with prior lieu the law 
of registration has been enacted so that 
the subsequent transferees may have an opportuni- 
ty to ascertain wiiether the property transferred to 
Ihem was subject to any prior encumbrance or 
not ; and, once that prior euciimbraiice is ejected 
by means of a registered document, the subsequent 
transferees are presumed to have notice of the 
same and are in law bound by it. Pat Waj in \x- 
NlSSA Bkgi'm V. Vat.miki vSahav, 1 P. h. R. Ho 

589 

Registration Act (XVI of 1908) — Agreement to / use 

-Rigistraiion. 

Where a letter is not merely the evidential 
record of an oral agreement but states in so many 
words that it embodies the terms and conditions 
agreed upon, and that it is the letter which i.s 
to be the binding, formal, unalterable record 
of the conditions for creating the leavSe 
in question, it is a document in the 
nature of an agreement to lease withiii the 
meaning of sections 2 (7) and 17 (1) [d) of the 

Registration Act, and is ina(lmis.sible in evidence 
if unregistered, even if it is stated therein that 
a proper lease containing full details will be 
executed and registered before u fixed date. 

A NOIR MaIIoMKD VKKRJIHIIAI \'KKl.MAm)MKD V. 
NaTwau IvAP, (102 p A. I. R. (A.M12; 45 A. 220 

452 

gg^ 2 (7), 17 — Agreement to tease -Regts^ 

tration. 

An agreement to lease within the meaning of 
section 1 (7) of the Registration 2\ct is compulsorily 
registrable under section 17 of the Act only if it 
creates an im mediate interest in the properly 
agreed to be leased out, even before any other 
ilocumeiiL has been executed 

The distinction between agreements to lease 
which are covered by section 2 (7) of the 
Kegislraticm Act and lliDse which are not, 
•lies in the fact of the lease itself being intended 
to begin at once or at some time in the future. 
Mvery promis(‘ to grant a lease must ill its nature 
create or declare or assign some interest in the 
property to be leased, but unless the jiromise is 
to grant an immediate lease which is to come into 
existence at once, even before any other document 
has been executed, it is an agreement to lease 
outside the class of such agreements of whicli 
.section 2 (7) of the Registration Act s]>caks. 
I^SoNOOc. Bhaparia, .tq-m) a 1. R. (N„) 171 

468 

g^ I^^Memorandum, unsigned, 0/ inort* 

oage — Registration, 

Ihe Registration Act presumes throughout 
1 at ft document tendered for registration has been 


Registration Act— could. 

executed. Before a clocuiiieiil can be treated as 
such for purpo.ses of registration, it must be exe- 
cuted, i. e., signed, 

A memorandum made in the account-books 
of a mortgagor reciting the names of the parties, 
ihe account of the charge, the perio.l of the mort- 
gage and the names of witne.sses but not signed 
by any body is not a mortgage-deed and does 
not require registration under section 17 of the 
Registration Act L Tirkii\ v SoiiivU, ^ b.L. J. 

75; (102 i/ A I R. (h) -42 739 

^,11 — liindenrr Ad (/ of TH 72 ), <>> 

— Registratiou — Eifuitahlr morlgu^e^ document 
cnaftng -Om! eindence 'inadim^siblc ■— Rccewer 
mortgaging ivithout authority — Mortgage, whether 
valid. 

Where a depD.sit of title-deeds is accompanied by 
a document containing the terms of the mortgage, 
the document being the only repository and appro- 
priate evidence of the agreement of the parties, 
cfni.stituies an instriimeiit by which the equitable 
mortgage is created, and comes within .section 17 
of the Registration Act. 

The general ride that a deposit of a document 
of title, without writing or word of mouth, will 
create in equity a charge upon the property, does 
iifd apply where the deposit is accompanied by 
an actual written charge. In such a case oral 
evidence is not admissible and the terms of the 
document must be referred to. 

Whtw i) Receiver mortgages ccrlain propet ly, 
when the o.-der api.ointing him doe.s not Mithorise 
him to do so, the mortgage is ultra vires P. C. 

Suhramakian ■/;. Dutchman, (io2j) A.I R fp. c ) 

50. 44 M. R J. 602; ^^2 M Iv T. 184; 25 Bom I,, R. 
382, I R. o(>; 2 Bur. h J. 25; 38 C. L. J. 41 660 

; S. 17 ■ ■ Co:)ipn)mise~~-R> nisirali.n - 

' House." meaning oj. 

If, pending nn application for partition in a 
Revenue Court, the pardes effect a compromise 
and the Revenue Court gives effect to tliat com- 
promise by making it part of the order in 
mutalioi and the parties take possession of the 
divided property in accordance with it, the com- 
proaiise is adini siblc in evid.mce. though it is 
neither stamped nor registered, inasmuch as 
such a compromise does not by itself create any 
title in the parties but is onl'v an informatioii 
given to the Revenue Court of the compromise at 
which the parties have arrived out of Court 

In its ordinary acceptance the term “lioiise" is 
not confined only to the site excluding the 
niateriahi. ASita Ram Har Saiiai 6I9 

" S. 17 (2) (v) — EquiUhle mortgage — Memo^ 

rand urn— T^egistrution. 

An equitable mortgage is created only by the 
net of deposit of title-deeds, and any memorandum 
ft ‘compauying, precediug or contemporaneous 
w’lth the deposit, is only evidence of the factum 
of deposit and a inemoranduui which contains 
no xvords purporting to pass any interest in im- 
moveable property does not require registration 
M Vadamai.ai Ptij.at i;. Subramania Ciifttiad’ 
10 h W. 9db; (T023) M. W. N. 57; (iq2j) A. 1. R. 

2O2 
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Registration Act— conckl. 

ss. 23 , 77 Rcqhlmlion, poJInmcinnit of, 

beyond p( nod allowed by lu'W, validity of- 
tvation of executed doenmeni^ how enforced 
An agreement for the postponement of the re- 
gistration of an executed document heyond the time 
allowed by the Registration Act for the purpose 
cannot be enforced. 

Registration of an executed doeument can only 
be enforced by the proper proceedings under the 
Registration Act, followed, if nei‘essary> by a suit 
under section 77 of the Act, but not by a suit 
of any other kind. N Cha('.aniat, v K asiukam, 
(102.^; A. L R. (X ) 76 33 

' S. 49 (C) “ Donnnrnt derJann/, intention 

to separate ~ Reyistration* 

In order to effect a disruption in the status of n 
joint Hindu family, an agreement between all 
the co-j)arceners is not essential ; the se]>aration. 
So far as the seiiarating niember is concerned, is a 
matter of individual volition, and evidence may be 
given of acts of parties or dec-Iarations independ- 
ent of any document. But the intention to «ei>a- 
rate must be une(iuivtjcally and clearly expressed 
to the other members of the family. A document, 
therefore, which merely contains a declaration 
or affords evidence of ('ontluct does iK»t itself 
create a division in status, and /ilthough the docu- 
ment is unregistered it is admissible in evidence 
for the purpose of proving the declarations of the 
eoii'luct of the executant, as such dc)cuiueiit is not 
tendered as evidence of a transaction, but in 
evidence, and is unaftectfd bv the prohibition 
contained in .section .to (c) of the Registration Act 
M ATtURTT S^UASVVAT\MMA V ATIA’Ur 1»AI)1» VVYA, 
A.f M. Tv. J. A 1 R. IM ) 207; .^0 M opt 

274 

ss. 58, 60 — Evident-^ Act {I of 1872), 

s. 79 — -Certificate oj registration — Fionf— Certifi- 
cate, whether proof of execution — Co-sharers — 
Adverse possession. 

The geiiuiuene.ss of a certificate of registration 
must be presumed under section 70 of the Kvi- 
deiice Act. and the evidence of tlie Registering 
Officer is not necessary to jnovc it. 

vSection 58 (a) ot the Registration Act does not 
require a Regi.stcriiig Officer to endorse an ad- 
mission of execution. There! ore, a certificate 
of registration is not, under section 60 (2) (»f the 
Act, evidence of such admission even thonuh the 
admission is in fact mentioned in the endorsement. 

Where a co-sharer in possession of joint j>ror- 
erty has by an overt act shown to hn. co sharers 
his intention of holding the property for hin.- 
self alone, his pos.session does not cease to be 
adverse to the fither co-sharers mendy l>ccaiisc 
the names of the latter are subsequently entered 
in the revenue papers as co-sharers. 

Obiter dictum : — The possession of a tenant does 
not become adverse by the mere fact of his repudi- 
ating the tenancy unless his repudiation is accepted 
by the landlord. L Mttiiammao HaSSant^ S<uiaka 

805 

Remand — Uiadmissiy . ividmce Jvuntfig 1 asis of 
decision — Dcasions supporUd by ether (vidcnce. 
Where the lower Aj^pellate Court in <-omiiig 
to a decision in a case is materially influenced 


. Remand— <'oiicl<l. 

l>y a piece of evidence which is found to be inad- 
iiii.s.siblc by the High Court, the ca.se should be re- 
manded to the Court below for a proper consider- 
ation of the evidence which is admissible and 
conic to a dc< isioii on it. 

But there need not be a remand where, after 
excluding the inadmissible evidence, the conclu 
sioii ol the Court below is supported by other 
evidence on the record. C 1 'a IJ ADDIN v. Agni 
K V M A K S a k m V 300 

Res judicata. See Civn, PRocKDrur C ddic, 1008, 
s II 307 

MoitL^ac^e-SHit —Pnof mortgagee made 
payfv- I'yio>'it\ disputed — Civil Procedure Code 
{ lit V of ror.s) .s. ir, hvbl. I T. 

Winro a piinr mortiregee is implcade<l as a 
d.-tcrdnit in an clion on a siib.seqinrt mort- 
ga .;2 riKi it ].-> .-Mmebt to (lis]jlace his prior title 
and tc) poMpoiie it to the title (d ihe iilainliff, it 
u ' he duty of the j'rior mortgagee to priA'*'^ his 
prior inoil.ML'c If lie fails to contest the suit, 
the dcc.isioti in the suit \ul! operate as tes ji 4 dicaia 
.against him. Pat bAh Bihar 1 SiNiiii v. (luR 
pR vsad Si.\(;n, j I’. I, T. loS; ( 1023 ) Bat, 118 ; 

1 B b R. 2^8, (ji)2>)A J R. (Bat.) 200, 2 Pat. 
iBi 948 

^ stion of --Revision whether compeU nt. 

All applieatioii lor revision should not be enter* 
tained upon the* qiK‘stion of res judiia'a, unless 
the dcci^iion is so manifestly illegal and inequit- 
ahlc as to amount to a miscarriage of justice. 
Pesh Akiii?' Hazratc.i’i, 1009 

Revision ( out t fatting to apply its mind to real 
(jiodion High ( ourt. junsii ction of . 

Where a Court fails to apply its mind to the 
real cpiestioii requiring adjudication , the High Court 
has jurisdiction to interfere in revision. A AiiDUt 
Nas\r Rasiiidi’ddin Aijmad V . 1 Ai.TA Prasad 
21 A b J if> 2 ; (T<, 2 .;) A. I. R. (A ) 1018 

Revision, (rnninal -Questions cf fact fiKdlngy, on 
-- Hivh Court, praeiiee of Interfcnme, when 
permissible. 

Inasmuch as a criminal revision is not a second 
appeal on questions of fact, it is the practice of 
the High Courts to accept facts as found unless 
there is any thing on fate of the retord again.st 
that tourse biiiig atlojded ot the accused have 
been prt jiidiccil by the and proct dure of the 

Courts Ix low N Sl'RYAUIlAN KMlUiROU. 24 CR 

b. J 20 n<)2si A. 1 . R. M3 667 

. ft ighl\Cou,i, duty of Evidence oJ athif 

harty egujl/y i ood Older iv’t- Ctr> quashed. 

For jmrposes of revision, a High Court is not a 
Court of Appeal, but it is its duty to endeavour 
to wtdgli tlie evidence ami to see whether the ease 
has been 1 airly considtjretl from the point of view 
of the defendant 

Jf the evidence for the defence is equally good 
as that tor the jirosecutiou, a High Court may 
quash the order in revision. A Angnoo SiNcit 
V ICmI'KROR. 2 A b. J 8 Si;(I023)A. 1 . R. 

ps A. I <*, 2.! Cr. b. J. 237 865 

Order returning ptaini. 

intcrfereiiec in revision is ordinarily inadvis- 
able with 0 ]^ order passed on appeal from an order 
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of the Trial Court returning a plaint lor present- 
ation to the proper Court, and should only be 
exercised in exceptional cases to retnedy an in- 
justice. L J AGAN NaTII-DIWAN ChAND V, J AGAN 
Natu-Moti Tai. 38 

— ■ — Wrong view of law. 

An alleged wrong view of the law is not a ground 
for interference in revision. N Bari Bahu v. 
Kundan Singh, (1922) A. 1 . R. (N.) 20^ 31 

SalO’deed — Recitals — Evidence — Hindu Law-^ 
Alienation by daughter to pay off mother's 
debts— Reversioners, whether bound. 

The mere recital in a deed of .sale is evidence. 

An alienation by a daughter to pay off her 
mother's debts cannot operate against the interests 
of reversioners. A Sita Ram v . Ricwa R.vm, 
(1923) A. I. R. (A) 3G9 390 

Sanction to prosecute. S'c CriminaIv TrucedT'RK 
Code, s- 195 49,83 

— ■ , Sec Criminal 1 ’rocedure Code, 1898, 
s. 195 (6) 222 

I I . .I... Public inUrciit’^ A * oiu t , \oiic theru 'ci i>sary. 
It is the duty of a J udge to grant sanction to 
prosecute, if he thinks it is in the jniblic interest, 
independently altogether of any future grievance 
or complaint which the alleged delinquent may 
think he has a right to make. 

There is no statutory obligation uj)on any J udge 
to issue notice to the per.son proposed to be charged, 
before sanction for his prosecution is granted. A 
Angnoo Singh v. Kmi'Eror, jo A. R. J. 881; 
O923) A. 1 . R. (A.) 35, 45 A. 109; Cr. h. J. 257 

865 

— Sanction to prosecute granted by Munsif 

revoked by District Judge — Revision — Civil Pro~ 
cedure Code {Act T oj 1908), .«>. 115 — Govern- 
ment of India Act (5 8: o Geo. V, Ch. 61), 
s, 107 — Criminal Procedure Code (Act T of 
1898), s. 195 (t>). 

Where a sanction to jirosecute granted by a 
Munsif is revoked by a District Judge under 
section 195 ((>}, Criminal Procedure Code, the High 
Court can only interfere with the order of tne 
District Judge either under section 115 of the 
Civil Procedure Code, or under section 107 of the 
Goverumeut of India Act, but such interference 
is not justified on the ground that the District 
J udge was wrong in revoking the sanction, l^ecause, 
in his opinion, the evidence was not strong enough 
for a successful criminal prosecution. C Jainud- 
DjN v. Keramatulla, 2.^ Cr. ly. J . 197 595 

Second appeal — Point of law. 

A High Court is justified, as an exceptional 
case, in permitting a point of law which goes to 
the root of the merits of the whole ca.se, to be 
taken in second appeal. A Ram Gajadiiar v, 
SURl'ANl, (1923) A. L R. [Aj 3-13 381 

— — - Possession adverse or permissive — Infer- 

ence drawn jrom documents or Jacts tn eindence — 
Question oJ law ■ - Weight to be attached to evidence, 
whethir question oj law. 

A question whether a possession is adverse or 
permissive may be one oi legal luiereiice to be 
Orais'U from documents or from undisputed fatts 


Second appeal— coiic id. 

in evidence, and when this is so it is a question 
of law and a High Court may interfere in second 
appeal. But where the question is mainly one of 
the weight to be attached to different items of 
evidence (e. g., iustaiices in which a certain right 
was or was not recognised), the question is one 
of fac't and the High Court will not interfere in 
second appeal. A Moiiamm.\d Ahmad v. Babi; 

762 

Shamilat — Occupancy tenant — Adverse posses* 
sioH, 

All occupancy tenant who occupies a portion of 
t^'c shamilat land with the consent or acquiescence 
of the proprietors for agricultural purposes cannot 
be disturbed in his possession so long as he remains 
a tenant in the village and uses the site for the 
purjiose for w^hich it is given, but if he diverts the 
site to other purposes, for instance, to build upon, 
and disclaiming the title of the proprietors sets up 
an adverse title in himself, he forfeits his rights 
of user and is liable to ejectment at the suit of the 
proprietors. L BhaG Sincui v Kiiusiial Sincui 

618 

Specific Relief (Act I ||of 1877), s. 31. Sec Court- 

Dices Act. 1870, s. 7 (iv) (c) 81 

— — s 41 S(t K\ iDENCE Act, 187 j, s. 115 

161 

SS 54 , 65 -' to restrain erection of 
building — Building erected during pendency of 
suit— Demolition oj building, injunction for — Co- 
sharer in land, right of. 

Where a suit to restrain the defciidant from 
building upon a certain land w^hich the plaiidi f 
claims as his ow'ii is dismissed, and the defendant, 
without w’aiiing for the plaintiff to piefer an 
appeaJ against the deci.sion, erects a building cn 
the land, the plaintiff, on succeeding in appeal, 
is entitled to an injunction for the demolition of 
the building wliich the deftudaut erected with 
full knowledge of his claim. 

Where a person builds upon land in which 
another is a eo-sharer, and the lattei seeks an 
injunctiou for the demolition of the building, the 
defendant cannot successfully urge that as plain- 
tiff owns only a jiortion of the land, the W'hole 
building should not be demolished, for the 
plaintiif, as co-shar.r, has a right in every portion 
of tile land and is entitled to demand demolition 
of the entire building erected upon it. L HayaT 
AlIvSuaii c. Taj-ul-nissa, yUj2])A. I. R. (Db 205 

657 

S. 54 , ill,^ (s)— Bwriwf.svs' requiring use of 

hammer — Noise — Comfort of next door neighbour 
tnierfered with— Injunction. 

A person living in a manufacturing town cannot 
expect the same freedom from noise as a person 
living in the country. But if in a town a person 
opens a business in the course of which hammers 
have to be used and the use of hammers 
caiivses noise w^hich materially interferes witli the 
comfort of his next door neighbour, he can be 
restrained by an injunction from carrying on the 
business in the process of which hammers are used 
A Hulas Rai v. Sohan I^al fipQ 
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Stamp Act ril of 1899), s. 85, Soh. 1, Art. I 

— Me)romndmn of account signed iy debtor 
— Acknowledgment — Evidence of debt, 

A document in the form of a letter on a printed 
form in a book kept by the plaintiff, addressed to 
«.ud .signed by the defendant, which, after mention- 
ing certain debits and credits, concludes with the 
.statement that a certain sum of money is due trom 
the defendant to the plaintiff, is an acknowledg- 
ment made in order to supply cvidcnc * of the debt 
withij the meaning of Art. i of the First Schedule 
to the Stamp Act and, if unstanjped, cannot be 
received in evidence under section 5 of that Act. 
A Ram Das v, JNAVATunnA, 21 A I, J. 203; 
(1923) A. 1. R (A ) 297 ; 45 A. 374 1027 

— S. Z^—Document admitted by Trial Court 

on payment of penalty -- Appellate Courts whether 
can interfere. 

Where a Trial Court holding that a certain docu- 
ment is an agreement to pay and not a pro-note, 
admits it in evidence on payment of tlic requisite 
amount of stamp and the penalty prescribed by the 
aw, that admission, however erroneous, cannot, 
under the provisions of section 30 of the Stamp 
Act, be questioned in the Court of Appeal. L 
MKIvA Rami; Prkm Kaur, {i<) 2 ri A. I. R (b.) 

4 * 

Document insufficiently stamped, 

admitted in evidence Subsequent removal from 
record, whether justified. 

When a document is admitted in evidence and 
exhibited, it is not open to the Court to remove 
it from the recoid of evidence on it being subse- 
quently pointed out that it is not jiroperly stamp- 
ed. Such a procedure is prohibited by section 36 
of the Stamp Act. Pat Dasi Cuamar v. Ram 
Autar Singh 476 

Succession Act (X of 1865;, ss. 292, 296. Pro 
batr AND Administration Act, 18B1, ss^ 112, 
lib 314 

Succession Certificate Act (VII of 1889)— 
cate, grant oj - Question of debts having already 
been discharged, consideration of — Joint debt — 
Ceriipcate authorising collection of share of debt, 
whether valid, 

A person having a prima fat ie claim to represent 
the estate of a deceased person is entitled to obtain 
a Succession Certificate for the recovery of debts 
due to the deceased ; and the question as to 
whether those debts have already been discharged 
is one which cannot be gone into in proceedings 
under the Succession Certificate Act. 

A Succession Certificate cannot be granted 
authorising a person to collect a .share of a debt. 
A Succession Certificate must be in favour of a 
single person, who would thereunder become 
authotised to collect the entire debt, subject to a 
liability to account for a share in the same to any 
person lawfully entitled to claim such share. A 
Sakat Mub V. KaTqri, 21 A, b. J. 122; (1923) 
A. 1. R. (A.) 255 376 

g, Failure to produce certificate — Pro- 
cedure — Certificate produced in appeal — Appellate 
Court, duty of. 

Although section 4 of the Succession Certificate 
Art forbids n Court from passing a decree against 
a debtor of a decea.sed person for payment of a 
debt except on production of a certificate, there is 
nothing in the Act to prevent a Court from eu- 
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tertaining a suit and allowing time for the 
production of the necessary certificate. 

Where a suit is dismissed owing to the non- 
pro luction of a Succession Certificate and the Cer- 
tificate is produced before the Appellate Court in 
appeal, the latter ought to accept it, L Nanhai. 
SXT.MDA 810 

Succession (Property Protection; Act •XIX of 1841), 
a 'Hon under -Prejudice to applicant, finding of, 
absence of — Revision — Civil Procedure Code 
{Act F 0/ 1908), 5 115. 

Where a Court acts under Act XIX of 1841 with- 
out a definite finding to the effect that the appli- 
cant would be materially prejudiced if left tofdhe 
ordinary remedy of a regular suit, the order is 
without jurisdiction and open to revision by the 
High Court. M. KoTjiandakama Rkddy v, Jaga- 
ThamhMv Ammad. lO b. W. 92^; (192^) M. W. N. 
74: {1923) A 1 R. (M.) 22i) 82 

Tenancy possession bv tenants -Rent utu- 

form " Transfer with landlord's acquicscnce 
Tenancy, nature of -Question of law. 

Although the origin of a tenancy may not be known, 
yet, if there is proved the fact of long po.sse.s.sion 
of the tenure and the payment of uniform month- 
ly rent by tenants and their ancestors, the fact 
of the landlord having permitted them to build 
a pucca house upon it, the fact of the house having 
been there for a very considerable time, of its 
having been added to by successive tenants and 
of the tenure having from time to time been trans- 
ferred bv sucoessi.m and purchase, in which the 
landlord ac luic.sccd or of which he had knowledge, 
a Court is justified in presuming that tlie tenure is 
of a permanent nature. 

Whether a tenancy is a permanent or tempo- 
rary one is a question of law. M Audhr vSadam 
V. Sahib Kandaswami Chkttiak, 10 b. W. 473; 
(1922) M. W. N 039; 43 M. b. J.55(), (1923) A. 
T. R.'<M.)54 . 83D 

nature of — Question of law, T15 nancy 

380 

Title— possession. 

In 1 808 a decree was passed which declared that 
the rights of certain persons in an estate were 
thekadari and not proprietary or under-pro- 
prietary, but in all subsequent proceedings and in 
every subsequent public document relating to the 
estate those persons were regarded as under-pro* 
prietors In a suit for a declaration against them 
that they had no proprietary or under proprietary 
rights : 

Held, that, in spite of the decree, a title so 
long recognised could not now be overthrown. 
P. C. FiR'^'inPAi, vSiNGH V, Ganksh Din vSingii, 
44M. b J.29: (1922) A, 1. R. (P. C.) 383; 37 
C b. !. 219; 9 G* b. J. G49; 2S O. C. 39G; 32 M. b, 
T. 109; 9 O. & A.b. R. (P. C.) 54b h. W.^41 

Transfer of Property Act (IV of ldH2)— Principles, 
whether applicable where Act not in force — 
Forfeiture, relief against --Consent mortgage*decree 
—Ptriod fixed, extension of, by Court. 

The principles embodied in the Transfer of Property 
Act are applicable, as principles of equity, justice 
and good conscience in places where the Act is nci 
in force. 
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Ttansfer of Property Aoi— contd. 

A Court is empowered to extend the period fixed 
for payment in a mortgage-decree by consent, the 
condition being that the property was to be fore- 
closed on default of payment as settled. N Ktsak- 
hAhv. Abdui,i.a, (192s) A. I. R. (N.) 88 421 

— S. 5 ^^ Gratuitous transfer — Intention to 

defeat creditors — Right oj strangers to avoid 
trun fer— Transferee offering payment of debt to 
creditor — Transfer, avoidance of^GiJt not accom- 
panied by delivery of possession — Question of 
validity, whether can be raised by strangers. 

A transfer which is gratuitous and made lor the 
purpose of defeating the creditors of the trans- 
feror is not void but only voidable and that too at 
the instance of the creditor who has actually been 
defeated or delayed by it. 

A creditor cannot be said to have been defeated 
or delayed if the transferee actually offers to pay 
ue debt due to him, and he cannot, therefore, avoid 
V^e transfer under section 5^^ of the Transfer of 
Property Act. 

A question about the validity o£ a gift not being 
accompanied by the delivery of possession of the 
property gifted can arise only between the donor 
and the donee and cannot be raised by a third 
parly. N. Krishna Bai Driusincii, (192^) 
A. 1 . R. (N.) 195 . *409 

■ ■■■—I 8. 58 — 'Transfet with intent to defeat 
creditor — Delivery of possession to and payment 
of consideration by transferees 'Transfer, setting 
aside of, 

A transfer will not affect the rights of a creditor 
if the intention of the transferor was to defeat or 
deky him, even where coasideratiou has been 
paid and the possession transferred. But where 
the transferee had no notice of and did not share 
in the itaudulent intention, the transfer will not 
be aet aside. 

The proper way of dealing with a question of a 
transfer made with the intention of defeating and 
delaying a creditor is to consider the facts in rela- 
tion to each other and weigh them as a whole. N 
PANDURANG BaPUJI V. BaVUJI, (1923) A. I, R. 

(N.) 103 28 

- — S. 58 ( 2 ) — Presumption, 

The second clause of section 55 of the Transfer 
of Property Act relates to a question of evidence 
anti the presumption referre I to in that clause is 
rebuttable. Peah I^OK Nath v, Thakar Das 20 

a* 58 (0) •^Mortgage by conditional sale — 
Mortgage in possession^Dispossession by land- 
lord, if can operate as adverse possession 
against mortgagor. 

Where a mortgagee is in possession, his dispos- 
seasiun by the landlord cannot, by itself, operate 
as adverse possession as against the mortgagor 
during the continuance of the mortgage. Besides, 
the mortgagee cannot by suffering dispossession 
and having taken a new title from the landlord 
affect the right of the mortgagor in the prop- 
erty of which the mortgagee was put iuto posses- 
iion under the mortgage. 0 Kamaaa Kawta v, 
Axinakda Chandra Chakraburxxy 1080 

-a, 58 — Ac^ (I of zSiah s, 68 
AtkcHng witnesses — Proof, 

moAe tf. 
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The provision in section 08 of the Evidence Act 
which requires that one at least of the attesting 
witnesses to a mortgage-bond should be called, 
if there is any alive, does not in any way affect the 
requirements of section 59 of the Transfer of Prop- 
erty Act that a mortgage-bond, in order to be 
valid, must be executed in the presence of two 
attesting witnesses. If one attestor only is called 
it is competent for him, or for any other witness 
to prove that the execution was in the presence of 
two attestors, and it is not necessary to call two 
attestors. When all the attesting witnesses are 
dead, the requirements of the law would be satis- 
fied by any evidence which would show that the 
document was executed in the presence of two 
attesting witnesses. Bl Nambkrumal ChiSTTiau v. 
Ragh \va Chart au, 14 T. W. 56;^ 390 

— S. 60 — Mortgage — Prior moil^agcc, suit 

by — l^iiisne mortgagee not im pleaded — Subsequent 
mortgage, suit on — Prior mot igagee not made party 
■ - J Hi lion-piinhasn oj pnor mortgage heir of 
mortgagor-- Integrity of mortgage, whither bru/an 
“ Ju'demplion — Purchaser of second mortgage, 
whether t'uhllcd to piecemeal redemption. 

It a jnior mortgagee sues 011 Id.^ mortgage witUouL 
impleading the Mibseqiient mortgagee, and the 
pro]>erty is sold and llicieutter the subsequent 
mortgagee sues on his mortgage with<.>ut making, 
prior mortgagee a paity to the suit, the auction- 
purchaser of the second decree can sue for redemp- 
tion ol tile first mortgage, and if, meanwhile, the 
original mortgagor dies leaving the first auction- 
purchaser as one of his heirs, the integrity of the 
mortgage is not broken up and the ptirchaser of the 
second decree is not entitled to redeem only a 
portion of tlie property on payment of propor- 
tionate amount. A Abdui. Guaboor v. ^iiMAR- 
UD-Din, 21 A. k. J. 279; (1923) A. I. R.(A.)397 978 

8, 70 — Mortgage of land with Sindi trees 

— Mortgagee, liability of, to account jot produce. 
It cannot be said as a rule that Tadi from Sindi 
trees is ordinarily a source of income and that the 
mortgagor of a land on which there are Tadi trees 
can claim any profits on account of Tadi which it 
is possible to tap from the trees. He can, how- 
ever, claim the profits if it is proved that the trees 
were actually tapped in any year. N Shamrao 
DrwaJi V. Pandurang, (1923) A. 1 . R. (N.) 137 

804 

SB. 83 , 84 , 103 — Deposit under s, 83— 

Minor mortgagee— Cessation of inisresP— Appoint- 
ment of guardian. 

In the case of a deposit, under section 83, Transfer 
of Property Act, where the mortgagee is a minor, 
interest does not cease to run under section 
84 of the Act, unless the depositor gets a guardian 
01 the minor appointed under section 103 of the 
Act, inasmuch as no one can withdraw the deposit 
on behalf of the minor unless a guardian is appoint- 
ed by the Court. 

Where the mortgagee is a person who is imable 
to draw the money out of Court, it is necessary 
that a guardian ad litem should be appointed, and, 
therefore, unless such a guardian is appointed it 
cannot be said that the mortgagor has done all 
that was necessary for him to enable the mort- 
gagtt to draw the mon^y* 
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Section 103 was intended to provide for pre- 
liminary proceedings to be adopted by a mort- 
gagor before making a tender or a deposit, and 
it could not have been the intention of the section 
that the mere making of an application would be 
sufficient, but that there shouhl be a person ap- 
pointed by the Court to whom a tender could be 
made or by whom a deposit could be taken out 
of Court. 

When a guardian has been appointed by the 
Court under section 103, Transfer of Property Act, 
it is open to the person making a deposit of the 
mortgage-money to pay up the difference of 
interest between the date of the original depo.sit 
and the date of the appointment of the guardian, 
and ill a case where such a deposit has been made 
and the full amount has been deposited on the 
date of the appointment of a guardian, further 
interest on the principal amount of the mortgage 
ceases under the provisions of section 84 of the 
Act. A Kiiuxnu Mai< z;. iNDAkPAi, Singh. 23 A. 
1 /. ] . 39; (1923) A. I. R. (A.) 183? 45 A. 273 278 

g. 106 — Tenant hnldivig OJfcr — Tenancy 

from year to year — Notice — Benf(al Tenancy Act 
[Vlil of 18S5), r 103-B — Occupancy ri flits 
— Entry in Record oj Rifhts — Presumption — 
Burden of proof. 

WTiere a tenant on the expiry of his lease con- 
tinues in possession oi the piopcrty with the assent 
and sanction of the proprietor, there is created, 
by the operation of law, a tenancy from year to 
year in favour of the tenant, and such tenancy 
can be put an end to only by a uoti^'e under 
section io6 of the Transfer of Property Act. 

Under the general law a landloid is entitled to 
claim tent U uu ev.'ry one shown to bol l land 
within the ambit of his Zemindari, and if any of 
such persons relics upon any exception to the 
general rule it U for him to prov'e that he comes 
within the exceptioiij 

Where, however, a tenant is entered as au 
occupancy tenant in the Record of Rights, it 
is for the landlord to rebut the presumption 
arising ivnder sect’oii I03*B of the Bengal 
Tenancy Act and not for the tenant to establish 
mat thi entry in the R' cord of Rights is correct. 
Pat StoNKwfdG V. Kivmf,siiwar N aka van Singh, 
(i92j) Pat. 122; (1923) A. I.R. (Pat.) 310 3022 

— — s. Ill — Lease — Surrender, implied or 
express — Lease, void, whether can determine prior 
lease. 

Where a new lease does not pass au interest 
according to the contract, the acceptance of it 
will not operate as a surrender of the former lease ; 
in the case of surrender implied by law from the 
acceptance of a new lease, a condition ought also 
to be understood as implied by law, making void 
the surrender in case the new lease should ]>e 
made voidi and in case of an express surrender, so 
expressed as to show the intention of the parties 
to make the surrender only in consideration of the 
grant, the sound construction of such instrument, 
in order to effectuate the intention of the parties, 
would make that surrender also conditional, to 
be void in cafjc the grant should be made void. 

Where a Hindu widow grants a permanent lease 
of a plot of land at a fixed rent to a person who is 
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already in possession under a prior lease, at a 
variable rent granted by the full owner and the 
grant is not intended to operate as a new lease, 
the object of the parties being merely to alter one 
of the most important incidents of the tenancy, 
that is, to fix the rent in perpetuity, the acceptance 
of the lease is not equivalent to an implied sur- 
render of the prior lease. C Jamini Mohan 
vSarkarz/. Dfbrndra Narayan SiNGir 976 

S. 11^— Lease — Non-payment of rent — 

Forfeiture, relief afainst — Period of grace in 
lease, effect of— Failure to pay arrears in lower 
Cou:'l~-Plea of payment Failure to prove — 
Relief against forfeiture, grant of — Discreiiov 
of Court. 

The fact that a period of grace is allowed 
by a lease for the payment of rent is 
no bar to the granting of relief against 
forfeiture, as the law treats the condition of foifei> 
tiire as a penalty intended to enforce the payment 
of the rent and liable to be relieved against by thi* 
Court. 

A Court of Appeal is not precluded from granting 
relief against forfeiture because the offer to pay 
the arrears was not made in the lower Courts. 

The failure of a tenant to prove a plea of 
payment set up by him does not necessarily in 
itself disentitle him to the equitable relief ag ainst 
forfeiture. 

But a Court does not exercise its discretion 
improperly in refusing to grant relief against for- 
feiture when there is the failure of the plea of the 
payment coupled with the failure to offer the 
arrears during the hearing in the lower Courts and 
particularly the fact that a sufficiently long period 
of grace given by the lease was allowed to pass 
without payment. NAkjunv Narayan, ioN. L. 
R, 50; (1923) A. 1. R. (N.) 103 446 

V. P. Land Revenue Act (XIX of 1873), ss. 60, 58 

— Malikana rights — Sir lands — Zemindars, trans- 
fers by, validity of. 

Ill villages w lere the pr )prietar/ interest con- 
sists of two bodi,s, the ze nindars. who are entitled 
to receive a certain percentage on th? rental as 
malikana rights an 1 enjoy their sir at fixed con- 
cession rates, and the muafidars with whom the 
settlement is made and who collect rent, lei out 
the land, pay Gov rnnient revenue, and are in 
fact in full properietary management in all other 
respects, the malikana rights, and the sir of the 
zemindars are not non-transferable. Section 53 
aiiliiol vsectioii 50 of the Land Revenue Act 
applies to the case of such :,eminda/s A HanS- 
K\; 7'. Bardko Singh, 2t A. L. J. 280; (1023) A. 1 
I' . (A ) 30, j 1028 

U. P. Land Revenue Act (III of 1901), 8. 238 fk)- 
Partition proceedings— Question of proprietary 
File dec%dcd by Assistant Collector — Partition not 
con finned by Colhdor- Suit in Civil Court, 

A suit to decide a question of proprietary title 
wliveb has been raised in partition proceedings 
before a Revenue Court, cannot be entertained 
by a Gvil Court unless and until it has authority 
from the Revenue Court to entertain it. 

Where a question of proprietary title, raised in 
partltiim proceedings beforean Asitotant Ocdlector, 
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is determined by that officer himself^ but his deci- 
sion is not confirmed by the Collector under section 
X31 of the U. P. Land Revenue Act. a suit to obtain 
title to the property is barred by section 233 (A| of 
the Act. A I)KKoi Dubkv. Uma Vat, (1923) A. 1 . 
R. (A.) 369. 292 

■ .. g, 288 (k)— Partition by Revenue Court 
Civil suit to disturb title established in par- 
tition, maintainability of. 

In partition proceedings, started ini 91 1. the {plaint- 
iff was ordered to establish his proprietary title in 
a Civil Court. He instituted a suit which was dis- 
missed by the First Court but was decreed by the 
lower Appellate Court on 9th April 1912. In 
between the decisions of the two Courts, the parti- 
tion proceedings w^ere completed. The plaintiff 
took no steps to bring the decision of the Civil 
Court to the notice of the Revenue Court either 
before or after the completion of the partition pro- 
ceedings. In 1918 he sued for the recovery of 
possession of his share : 

Held, that section 233 (A) barred the suit. A 
Ram CHARrRA u. Mohan DEI. 21 A. L. J. 159; 
(1923) A, I. R. (A.) 210; 45 A. 309 4SB 

V. P. Municipalities Act (U oI 1916), s. 828-^^/ 
done in official capacity — Refusal to pay amount 
qJ nil — Suit to recover amount — Limitation 
terminus a quo. 

Where some members of a Municipal Board, 
sitting in a matter concerning its finances, dis- 
allow an item from a bill, suchrefusal is a matter 
which concerns the carrying out of the duties 
of the Board and amounts to an “official act/ 
within the meaning of section 326 of the U. P. 
Municipalities Act, ad an action for the 
recovery of the sum so deducted must, under 
section 32O, in order to succeed, be brought within 
six months from the date of the refusal. A Abdui, 
Wahid V. MrNxciPAi, Board, At,i,ahabad, 21 A. 
L J. 161; 9 0 . & A. L. R. 327, (1923) A. 1. R. 
(A.) 267 1032 

— ^ 1 , 826 Right to collect carcasses of 

dead animals, nature of -Suit relating to such 
rights Limitation. 

The right to collect carcasses of dead animals 
within a Municipality is not a right relating ti 
immoveable property, and a suit relating to the 
collection of such carcasses must be brought 
within the special period of limitation prescribed 
by section 326 of the U. P. Municipalities Act. 
AnHUNWA V. MUNiciPAi. Board, Dhampur 21 A. 
L. J. loi; { 1923 ) A. I. R. (A.) 179; 45 A. 2O7 291 
n. P. Town Improyemont Act (vlll of 1919), 
11 , 66 to 69 -^ Question arising under 

Act^^rfe^^nce by Land Acquisition Officer 
to District Judge-^ Jurisdiction to make or 
consider such reference-^ Improvement Trust 
Tribunal, decision as to existence of, legality of. 

A Land Acquisition Officer has no power to 
refer a question arising under the Town Improve- 
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ment Act to a District Judge, nor has a District 
Judge jurisdiction to consider whether the Im- 
provement Trust Tribunal has ceased to exist 
or not, and if he decide.s that it has ceased to exist 
his deci.sion is in direct breach of the provisions 
of .sections 50 to 59 of the Town Improvement Act. 
A SUKHRAKI KUNWAR V. BiIUKAN SINGII, 21 A. 

L. J. 193; (1923) A. I. R. (A). 286 628 

Will, oral — Proof of exact words necessary— Pro* 
bate or Letters of Administration, when can 
he granted. 

When an oral Will is pleaded it is necessary to 
prove, as far as possible, the exact words used by 
the testator. 

Before a person is entitled to Probate or 
grant of Letters of Administration, he must 
sliow that he is an executor or that under the 
Will the property has vested in him. 

A Will provided that the testator's two widows 
should adopt a boy named T\ that if he was not 
available they should, in consultation with each 
other, adopt any other boy. and that in case of 
difference of opinion as to the boy to be adopted, 
the choice of the younger widow should prevail. 
The younger wife died during the lifetime of 
the testator; the elder adopted T. after her 
death: 

Held, that the elder widow had the power 
to adopt r. which was not put an end to by 
the death of her co-wife. N AmbadAvS v. Kashi- 
BAi, (1923) A I. R. (N.) 27 979 

Witness — Examination-in-chief — Cross-examina- 
tion--^ Reply, admissibility of ^Hostile witness. 
The evidence elicited from a prosecution wit- 
ness imder examination-in-chief in answer to a 
question which could only be put in cross- 
examination is inadmissible, unless before the 
question was put, the prosecution declared the 
witness to be hostile. Pat Jagdeo Singh v, 
Lmberor, I Pat 758; 4 P. L. T. 232; (1923) A. I. 
R. (PAT) 62;?4Cr. L. J.C9 117 


examination of, when tompleted. 


The examination of a witness cannot be regarded 
as completed, until the la t stage at which the law 
authorises its continuance has been passed. 
M Maruda MAtin^ Vannian, In r , 16 L. W. 
420; 43 M. L. J. 402; (1922) M. W* N. 601 » 4A M. 
820; (1922) A. 1 . R. (M.) 512; 24 Cr. L. j. 124 262 

Workmao’s Breach ol Contract Act (XIII ot 1869) 
as amended by Act XII ct 1920, scope of-- 
Joint contractors. 

The Workman's Breach of Contract Act is not 
confined in its scope to cases of advances to in- 
dividuals, it also applies to cases of advances to 
more persons than one jointly. MKandaswami 
Mddai,i V . Guruswami Pii.i,ai, 16 L. W. 883; 
31 M. L. T. 475; 44 M. L. J. 53 ; (1923) A. I. r’ 
(M), 184; 24 Cr. L. j. 13 01 










